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ANOTHER NEW PRUDENTIAL POLICY 


Always a leader in the devising of new and attractive life insurance coverage, this 
€ompany now offers a MODIFIED LIFE POLICY with Change of Rate at the 
End of Three Years. Any Prudential Agent will be glad to explain this Policy. 


fe The Prudential Insurance Company of America 
/ tHe “SSS ‘ 

Ma ee) 

fa i EDWARD D. DUFFIELD, PRESIDENT. 

Man. aUpeee 
eee HOME OFFICE, NEWARK, NEW JERSEY. 





Declaration of Independence 


A facsimile copy of the Declaration of Independence has been issued by the John 
Hancock Mutual Life Insurance Company. 

This reproduction is a composite reduced facsimile, one-quarter size, taken from a 
facsimile reproduction of the original Declaration of Independence made by W. I. Stone 
in 1823, under the direction of John Quincy Adams, then Secretary of State. The original 
engrossed Declaration is in the custody of the Librarian of Congress at Washington. The 
John Hancock Company will send this copy of the Declaration free for framing. 


A STRONG COMPANY 


Over Sixty Years in Business. 
Liberal as to, Contract, Safe and Suit 
Secure in Every Way. LIFE INSURANCE COMPA’ 
OF BOSTON, MASSACHUSETTS 


FRIENDS EVERYWHERE 


Long established and consistently progressive, providing perfect protection at a 
net cost which is notably low, and rendering prompt and efficient service, the Massa- 
chusetts Mutual stands out as an ideal company to represent. Many years of square 
dealing are back of every one of our agents. They find enthusiastic friends of the 
Company everywhere. 


Massachusetts Mutual Life Insurance Company 


SPRINGFIELD, MASSACHUSETTS Organized 1851 


More than a Billion and a Half of Insurance in force 
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Oldest Chartered ‘Life: Insurance:Company in America 
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New England Mutual Life Insurance Co. 


87 MILK STREET BOSTON, MASS. 


Over Eighty Years of Active Business Experience 
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Insurance Law Journal Attorneys 


This is a List of Attorneys Specializing in Matters Pertaining to Insurance Law. 

Insurance Companies Desiring the Services of experienced and reliable Attorneys 
For Registration in the list, communicate 
with THE INSURANCE Law JourNaL, 27 Cedar Street, New York, N. Y. 


are invited to make use of this list. 


ALABAMA. 


ALBANY. 
Eyster & Eyster 


ANDALUSIA 
Baldwin, E. O. 


ANNISTON. 

Knox, Acker, Sterne & Liles. 
BIRMINGHAM. 

Coleman, Coleman, Spain & Stewart 

706-718 Bankers’ Bond Bldg. 
London Yancey & Brower, 

531-536 First Nat'l Bank Bldg. 
DECATUR. 

Callahan, W. W. 
Godbey, E. W., 

Box 539. 
Lewis, O. S. 
GADSDEN. 
Rainey, L. B. 

Gadsden 
MOBILE. 
Dunn & Lee, 

O’Gwynn Bldg. 
MONTGOMERY. 

Rushton, Crenshaw & Rushton. 
Steiner, Crum & Weil. 
TUSKEGEE. 


Nat’l. 


Bank Bldg. 


ARIZONA. 
PHOENIX. 
Kibbey, Bennett, Gust, Smith & Lyman 
Fleming Ridg. 
Stockton & Perry, 
503-15 Security Bldg. 


Townsend, red Blair, Nat'l Bank of 


Arizona Bldg. 


ARKANSAS. 

LITTLE ROCK. 
Lynn, Roscoe Ritner, 

902 Southern Trust Bldg. 
OSCEOLA. 
Coston, J. T. 
TEXARKANA. 
Arnold & Arnold. 
Rodgers & Rodgers. 


CALIFORNIA. 
LOS ANGELES. 
Bailie, Turner & Lake, 
902 Citizens’ Nat’l Bank Bldg. 
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Bicksler, Smith, Parke & Catlin, 

710 Title Insurance Bldg. 
Kidd, Herbert W., 

618 Title Ins. Bldg. 
McPherrin & Ottofy 

A. G. Bartlett Bldg. 


SACRAMENTO. 
Butler, Van Dyke & Desmond, 
604 Capital National Bank Bldg. 
SAN FRANCISCO. 
Dinkelspiel & Dinkelspiel, 
901 De Young Bldg. 
Ford, Johnson & Borduin, 
1217 Russ Bldg. 


Hadsell, Sweet & Ingalls, Insurance Ex- 
change Bldg., 433 California St. 


| Hoge, J. Hampton, 


315 Montgomery St. 
Knight, Boland & Christin, 
810 Balfour Bldg. 
McCutcheon, Olney, Mannon & Greene, 
351 California St. 
Miller & Thornton, Royal Ins. Bldg. 
Orrick, Palmer & Dahlquist, 
Financial Center Building. 


. “ | Redman & Alexander, 
Hare, Chas. W., next to Court House. nee eee 


333 Pine St. 
CANADA. 


| CALGARY. 


Bennett, Hannah & Sanford, 
Lancaster Bldg. 

Lougheed, McLaws, Sinclair & Redman, 
601-605 Herald Bldg. 


LONDON. 
Cronyn & Betts, 
F. P. Betts, K.C., F. C. Betts, W. 
D. Smith, G. S. Robertson, B.A, 
& J. P. Collyer, 
442 Richmond St. 


MONTREAL. 


Foster, Place, Hackett, Mulvena, 
Hackett and Foster, 
2 Place d’Armes. 

Lamothe, Gadbois & Charbonneau, 
25 St. James St., East. 

Tritt, Gerald S., 
418-A Insurance Exchange Bldg. 
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TORONTO. 

Jennings, John, K. C. of 
Jennings & Clute, 
Barristers, etc., 

65 Yonge Street. 
Johnston, Grant, Dods & MacDonald 
McCarthy, Leighton, K. C., 

46 King St. West. 
CCLORADO. 
DENVER. 
Blout, Silverstein & Rosner. 
Equitable Bldg. 
Denious, Wilbur F., 
832 Equitable Bldg. 


Williams, Sylvester G., 312 Symes Bldg. 


GREELEY. 

Kelly, William R., 
Park Place Bidg. 

PUEBLO. 


' Phelps, Baker & Gobin, 
410 Colorado Bldg. 
CONNECTICUT. 
BRIDGEPORT. 
Bent, William W., 1024 Main St. 
Shapiro, Shapiro, Goldstein & Brody, 
945 Main St. 
HARTFORD. 
Cutler, George, 
18 Asylum St. 
Stoner & Burke, 
125 Trumbull St. 
NEW HAVEN. 
Campner & Pouzzner, 
Second National Bank Bldg. 
Carrig, William J., 
185 Church St 
NORWALK. 
Light, Dunbar & Quinlan, 
57 Wall St. 
SOUTH NORWALK. 
Keogh & Candee. 
DISTRICT OF COLUMBIA. 
WASHINGTON. 
Brandenburg & Brandenburg, 
344 D St. N. W. 


Strasburger, Milton, 
917-15th St., N. W. 


FLORIDA. 
FORT LAUDERDALE. 
Baxter. Byrd & Walton, 
230-41 Bryan Court. 
TACKSONVILLE. 
Doggett, Christie & Doggett, 
1119 Graham Bldg. 





| Holsberry, 
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Marks, Marks & Holt, 
Suite 1221 Graham Bldg. 
Patterson, Giles J., 


Florida National Bank Bldg. 


PENSACOLA. 

Carter & Yonge, Blount Bldg. 

Leroy V., 403-5 Thiesen 
Bldg. 


TAMPA. 
Shackleford & Brown, 

7th Floor, Tampa Theatre Bldg 
Sutton, Tillman & Reeves, 

501-509 Wallace S. Bldg. 


GEORGIA. 
ATHENS. 
Green & Michael, 
Southern Mutual Bldg. 


| ATLANTA 


Bryan & Middlebrooks, 

1203 Candler Bldg. 
McElreath & Scott, 

303-310 Atlanta Trust Bldg. 
Smith, Hammond & Smith. 

Grant Bldg. 


| Spalding, Macdougald & Sibney 


1402 Atlanta Tr. Co. Bldg. 
Underwood, Haas & Gambrell, 
Candler Bldg. 
White, O. Lee, 
Healy Bldg. 


| AUGUSTA. 


Cohen & Grey, 

802 Marion Bldg. 
Hull. Barrett & Willingham, 

1016 Lamar Bldg. 
Watson & Phipps, 

1016-1020 Lamar Bldg. 


MACON. 
Jones, Jones, Johnston & Russell, 
Citizens & Southern Bank [ldg. 


MOULTRIE. 


Dowling, James L,. 


SAVANNAH. 

Clay. William L. 

Hitch, Denmark & Lovett, 
17 Drayton St. 


THOMASVILLE. 

Titus & Dekle, Williams Bldg. 
WAYNESBOKO. 

Hatcher, H. Clifford. 


IDAHO. 
BOISE. 


Richards & Haga. 
517 Idaho Bldg., 
P. O. Box 1368. 
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POCATELLO. 
Davis, B. W., 
Bidg. 


Pioneer 
ILLINOIS. 
BLOOMINGTON. 


Livingston, Sigmund, Livingston Bldg. | 
CHICAGO. 
Church, Haft, Robertson & Crowe, 
231 S. La Salle St. 
Fulton, A. W. & Fulton, S. J., 
1701 Chicago Temple Bldg. 
Gilbert & Baker, 
545 First National Bank Bldg. 
33 South Clark Street. 
Greenwald, Philip, 
9152 Commercial Avenue. 
Hamlin, Topliff & Cooper, Suite 1501-2, 
105 So. La Salle St. 
Hinebaugh, W. H., General Counsel, 
Central Life Ins. Co. of Illinois. 
McKinley & Price, 
166 W. Jackson Blvd. 
Peaks, Bunch, Lowes & Resa, 
160 North La Salle St. 
Ryan, Condon & Livingston, 
Ist Nat. Bank Bldg. 
Sherlock, John J., 
1108-343 South Dearborn St. 
Silber, Isaacs, Silber & Weley, 
137 South La Salle St. 
Stebbins, L’Amoreaux & Hurtubise, 
208 S. LaSalle St. 
FREEPORT. 
Shaw, E. R., 115 West Stephenson St. 
OTTAWA. 
McDougall & Chapman, 
Nt’! City Bank Bldg. 
PEORIA. 
Cassidy, John E., 1004 Peoria Life Bldg. | 
SPRINGFIELD. 
Brown, Hay & Stephens, 
714 First National Bank Bldg. 
H. EF. Fullenwider, General Attorney, 
Springfield Life Insurance Co. 


INDIANA. 

FORT WAYNE. 
Vesey, Shoaff & Hoffman. 

905 Tri-State Bldg. 
GREENSBURG. 
Wickens & Hamilton, Erdmann Bldg. 
HAMMOND. 
Whinery, William J., 

808 First Trust Building. 
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INDIANAPOLIS. 
Bingham & Bingham. 
Gavin & Gavin, 
1012-15, Hume-Mansur Bldg. 
Slaymaker, Turner, Merrell, Adams & 
Locke, 


751-760 Consolidated Bldg. 


JEFFERSONVILLE. 
Fox, Wilmer T. 
5 Citizens Trust Building. 
SOUTH BEND. 
Talcott, Thad. M., Jr., 
301-310 Union Trust Bldg 


IOWA. 
CEDAR RAPIDS. 
3arnes, Chamberlain, Hanzlik & Thomp- 
son, Higley Bldg. 

Deacon, Sargent & Spangler, 
Merchants’ National Bank Bldg. 
Grimm, Wheeler, Elliott & Shuttle- 

worth, 
908 American Trust Bldg. 


DES MOINES. 
Carr, Cox, Evans & Riley, 
1215 Equitable Bldg. 
Havner, Flick & Powers, 
639-647 Insurance Exchange Bldg 


| PARRISH, COHEN, GUTHRIE, 


WATTERS & HALLORAN 


J. L. Parrisn Joun J. Hatvorar 
M. H. Conen R. W. Co.riesx 
Tnos. J. Guturim WD. C. Nonan 
Tuomas Watters, Jr. R. L. Parrisa 

. L. Parrisn, Jr. Stuart S. Barr 
Register and Tribune Building 





Parrish, Cohen, Guthrie, Watters & 

Halloran, 

Register & Tribune Building. 

Sampson & Dillon, 

601 Register and Tribune Bldg. 
Stipp, Perry, Bannister & Starzinger. 

1013 Bankers’ Trust Bldg. 
Strauss, Oscar, 

600 Crocker Bldg. 
Sullivan, Rippey & Sullivan, 

316 Flynn Bldg. 


FT. DODGE. 
Helsell, Helsell & McCall, 
411-419 First National Bank Bldg 
KEOKUK 
Sawyer & Norman, 
30 North Fourth St. 
OTTUMWA. 
McNett & McNett, 134 East Main St. 
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KANSAS. 


FORT SCOTTY. 
Hudson & Hudson. 


INDEPENDENCE. 

Courtright, P. L., 
508-510 Citizens’ 
Bldg. 


PITTSBURG. 
Keller, Malcolm & Burnett. 
204-208 National Bank Building. 


TOPEKA. 

Ferry, Leonard S., 
530 New England Ridg. 

Stone, McClure, Webb & Johnson, 
807 National Reserve Bldg. 


WASHINGTON. 
»ennett, Edgar, 
Gen’l Atty., A. O. U. W. 


WICHITA. 


First Nat'l Bank 


Hegler, Benj. F., 
307. Wheeler-Kelley-Hagny Bldg. 
Noble, Ayres, McCorkle & Fair, 


624-Fourth National Bank Bldg. 
Vermilion, Evans, Carey & Lilleston, 
First Nat’: Bank Blde. 


KENTUCKY. 


ASHLAND. 
Caldwell, Robert T., 


915-16-17 Ashland Nat’l Bank Bldg. | 


HAZARD. 
Wootton & Wooton. 


LEXINGTON. 


Edge, J. A.., 
P;.©: Box. 173: 





Woodward, Warfield & Hobson 


616-621 Inter-Southern Bldg. 
LOUISVILLE, K. Y. 


ERNEST WoopwarD R. P. Hopson 
BENJAMIN D. WarFIELD JOHN MaRSHALL,JR. 


General Counsel [nter-Southern Life Insur- 
ance Company; Attorneys in Kentucky for 
Globe and Rutgers Fire Insurance Company, 
Stuyvesant Insurance Company, Royal In 
demnity Company, Insurance Company ot 
Pennsylvania, Louisville and Nashville Rail- 
road Company, Bankers’ Trust Company. 





LOUISVILLE. 
Attkisson, Eugene R., 

1304 Lincoln Bank Bldg. 
Huffaker, Hite H., 

511 Columbia Bldg. 
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Morris, Charles W., 

Marion E. Taylor Bldg. 
Page, Robt. L., 

Louisville Trust Bldg. 
Woodward, Warfield, & Hobson, 615-62! 

Inter-Southern Bldg. 
OWENSBORO. 
Holland, R. M., Masonic Bldg. 
Rowe, Ernest, 

203 Old. Central Trust Bldg. 
Wells, C. W. 
PIKEVILLE. 
Reynolds, W. W., 

Wells Bldg. 
WINCHESTER. 
Jouett & Metcalf, 

201-208 McEldowney Bldg. 


LOUISIANA. 
NEW ORLEANS. 
Adams, St. Clair, 


1412 Pere Marquette Bldg. 


Hollingsworth, John C. 


Maritime Building. 
Normann, Frank S., 

813 Masonic Temple. 
Vidrine, Eraste, 


1915 Maison Blanche Bldg 


| SHREVEPORT. 


Gibbs, John G. 
Ward Building. 


MAINE. 
BANGOR. 
Gillin & Gillin, 
12 Columbia Blvd. 
PORTLAND. 


Robinson, Clement F., 85 Exchange &1 


MARYLAND. 
BALTIMORE. 
Clark, Walter L. 
Calvert Bldg. 
Haman, Cook, Chesnut & Markell, 
1137 Calvert Bldg. 
McCullough, Jos. A., Chief Attorney 
U. S. Fidelity & Guaranty Co. 
Mullen James Morfit, 
609 Union Trust Bldg. 
New, Jacob S., Fidelity Bldg. 


Silverberg, Simon, Silverberg Bldg. 
506-508 St., Paul Place. 
CENTERVILLE. 
Reger... J. 7 -e. 
MASSACHUSETTS. 
BOSTON. 


| Came, Walter L., 


55 Kilby St 


| Cohen, Max Waldo, 


333 Washington Street. 


Cox, Guy W., Vice-Pres. & Gen Counsel, 


John Hancock Mutual Life 
It Identifies You. 
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Warner, Stackpole & Bradlee, 
84 State Street. 


SPRINGFIELD. 


Wooden and Small. 
387 Main St. 


MICHIGAN. 


CALUMET. 
Kerr, John D., 
Ulseth Block. 


DETROIT. 
Beaumont, Smith & Harris, 
1122 Ford Bldg. 
Benjamin, Betzoldt & Bassett, 
817 Dime Bank Bldg. 
Brand, George E., 3709 Barlum Tower. 
Foster, Orville H., Jr., 
2230-2239 Buhl Bldg. 
Monaghan, Crowley, Reilley & Kellogg, 
Majestic Bldg. 
Oxtoby, Robison & Hull, 
Dime Bank Bldg 
Walters & Hicks, Ford Bldg. 


GRAND RAPIDS. 
Dilley, Souter & Dilley, 
Michigan Trust Bldg. 
Dunham & Cholette, 
1012-16 Grand Rapids Nat'l Bank 


Bldg. 

Gillard, Joseph Rogers, 

527 Michigan Trust Bldg. 
Knappen, Uhl & Bryant, 

317 Michigan Trust Bldg. 
Smith. Laurence W., 

625 Michigan Trust Bldg. 

(Representing Companies only) 
Travis, Merrick, Johnson & Judd, 

Michigan Trust Bldg. 


HUUGHTON. 

Galbraith & McCormack, 
Citizens Nat’l Bank Bldg. 

IRONWOOD. 

Jones & Patek. 


LANSING. 


Brown, Kelley & Warner, 
608 Amer. State Savings Bank Bldg. 


PONTIAC. 

Heitsch, Robert D., 16%4 East Lawernce 
Street. 

SAGINAW. 


Crane & Crane, Merrill Bldg. 
Pierson & McLaughlin, 
201 Bearinger Bldg. 


TRAVERSE CITY. 
Crotser, W. P., Sec’y-Treas. Mich Mu- 
tual Auto Ins. Co. 


MINNESOTA. 


DULUTH. 
Louisell, M. E., 
604-605 Lonsdale Bldg. 


MINNEAPOLIS. 
Fowler, Carlson, Furber & Johnson, 
815-825 New York Life Bldg. 
Mercer, H. V., 
938 Security Bldg. 
Stevens, Stevens & Maag, 
810-820 Baker Bldg. 
Watson, Ernest E., 
936 Andrus Building. 


ST. PAUL. 
Bundlie & Kelley, 
419-20 Guardian Life Bldg. 
Doherty, Rumble, Bunn & Butler, 
Merchants National Bank Bldg. 
Oppenheimer, Peterson, Dickson & 
Hodgson, Merchants’ Nat. Bart 
Bldg. 
Orr, Stark & Kidder, 
904-909 Globe Bldg. 
Todd, Kay, 
1115 Merchants’ Bank Bldg. 


VIRGINIA. 
Archer, William J. 


MISSISSIPPI. 


BROOKHAVEN. 
Brady, Dean & Hobbs. 
Brookhaven Bank & Trust Co. Bldg 


CLARKSDALE. 
Crisler, John W., 
601-604 McWilliams Bldg. 


COLLINS. 
Corley, W. U. 


GREENWOOD. 
Pollard & Hamner, 
1-6 Old Bank of Leflore Bldg. 


GULFPORT. 
Estopinal, William, 
Rooms 27-28, Medical Bldg. 


HATTIESBURG. ; 
Currie, Smith, Stevens & Currie, 
Currie & Smith Bldg. , 
Stevens & Heidelberg, 
503-507 New Citizens’ Bank Bodg. 
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HAZLEHURST. 
Wilson & Henley. 


JACKSON. 

Thompson, R. H. & J. H. 

Watkins, Watkins & Eager 
Watkins-Easterling Bldg. 

McCOMB. 

Williams, E. G. 

MERIDIAN. 

Amis, Dunn & Snow, 
Miazza-Woods Bldg. 


MISSOURI. 


JOPLIN. 
Farris, George V., Frisco Bldg. 


KANSAS CITY. 
Boxley, Fred A., 
Commerce Bldg. 
Gilmore & Brown, N. Y. Life Bldg. 
McAllister. Humphrey & Pew, 
624 Rialto Bldg. 
Meservey, Michaels, Blackmar, 
Newkirk & Lager, 
906 Commerce Bldg. 
KENNETT. 


MeKay, John 7% 


ST. JOSEPH. 


Goldman, Joseph, Suite 401-02 Ameri- 


can National Bank 
Landis, John C., IJr., 

1113 Corby 
Stringfellow & Garvey, 

Donnell Court. 


ST. LOUIS. 
Abbott, Fauntleroy, Cullen &: 
Edwards, 
506 Olive St. 
Curlee, Nortoni & Teasdale, 
1810 Boatmen’s Bank Bldg. 
Fordyce, Holliday & White, Third Nat 
Bank Bldg. 
Holland, Rutledge & Lashly, 
705 Olive Street. 
Jones, Hocker, Sullivan & Angert, 
705 Olive St. 
Kane, Blackinton & Reid, 
Suite 1610 Paul Brown Bldg., 
Olive St. at 9th. 
Leahy, Saunders & Walther, Nat. Bank 
of Com. Bldg. 
Sheahan, J. H., 1605 Pierce Bldg. 
Smith & Pearcy, 
Suite 1554, Bell Telephone Bldg. 
Watson, H. Felthan, : 
1104 Chemical Bldg. 


Bldg. 


Bldg. 





| 
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SENATH. 

Bray, W. G., Rooms 3-5 Ground Floor, 
Bank of Senath Bldg. 

SPRINGFIELD. 


Barbour, McDavid & Barbour, 
919-923 Woodruff Bldg. 


MONTANA. 


BILLINGS. 
Shea, Thos. F., 
Montana National Bank Bldg. 
BUTTE. 
Gaines, R. F., 
419 Metals Bank Bidg. 
Genzherger, Earle N., 
410-11-12 Metals Bank Bldg. 
GREAT FALLS. 
Freeman, Thelen & Freeman, 
521 Strain Building. 
MILES CITY. 
Farr, George W. 


MISSOULA. 
Toole, Howard, 
Montana Block. 


NEBRASKA. 

wiser 
LINCOLN. 
Burkett, Wilson, Brown & Wilson, 

First National Bank Bldg. 
OMAHA. 
Brogan, Ellick & Raymond, 

700 First National Bank Bldg. 
Dressler & Neely, 

800 Brandeis Theatre Bldg. 
Monsky, Katleman & Grodinsky, 

750 Omaha Nat. Bank Bldg. 
Montgomery, Hall, Young & Johnsen 

624 Omaha Nat'l Bank Bldg. 
Rosewater, Mecham & Burton, 

1521 City Nat'l Bank Bldg. 
Sears, Horan & Shaw, 

824 Omaha Nat’! Bank Bldg. 


NEVADA. 


RENO. 
Ayres & Gardiner, 

Farmers & Merchants Nat. Bank 
Painter & Withers, 

Washoe County Bank Big 
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NEW JERSEY. 
JERSEY CITY. 





COLLINS & CORBIN 
Counsellors at Law 
1 Exchange Place, Jersey City, N. J 
Clement K. Corbin, Robert J. Bain 
Edward A. Markley, David A. New 


ton, Charles W. Broadhurst. 


Dunn, Jercme J., 
1 Exchange Place. 
Eichmann & Seiden, 
576 Newark Ave. 
NEWARK. 


SAMUEL M. HOLLANDER 
COUNSELLOR AT LAW 
Chamber of Commerce Bl¢g., | Newark, N. J. 
Telephone 1140-1 Market 








Specialist in the Law on Breach of Warranty 
and General Insurance cases 





Hollander, Samuel M., 
Chamber of Commerce Bldg. 
Hurrell, Alfred E., 2d Vice-Pres. 
General Solicitor. Prudential 
Co. of America. 
Lord, William Adgate. 
Lum, Tamblyn & Colyer, 
605 Broad St. 


and 
Ins. 


Stewart, James R. 












REMOVAL NOTICE 
FRANK G. TURNER 


Counsellor at Law 
Formerly of Jersey City, N. J. 
(Specializing in casualty, negli- 
insurance 


litigation) will be located after 
December 1, 1928, at 


Federal Trust Bldg. (7th Floor) 
20 Clinton St. Newark, N. J. 


gence and_ general 


PATERSON. 


Dumont, Wayne, 152 Market St. 
Freeman & Freeman, 
26 Hamilton St. 
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PERTH AMBOY. 
Golenbock, Henry K. 
117 Smith Street. 


NEW YORK 


| ALBANY. 


Ainsworth, Sullivan & Archibald, 
93 State St. 
BINGHAMTON. 
Lee, Levene & Verreau, 
316 Security Mutual Bldg. 
BUFFALO. 
Gibbons & Pottle, 
Erie Co. Sav. Bank Bldg. 
Locke, Babcock, Hollister & Brown, 
Manufacturers & Traders Bldg. 
O’Day, John H., 
Erie Co. Sav. Bank Bldg. 





RANN, VAUGHAN, 


BROWN & STURTEVANT 
1815 Liberty Bank Bidg., Buffalo, N. Y. 
Local Counsel for 

New York Central R. R. 
Fidelity & Casualty Co. of N. Y. 
Aetna Insurance Co. 
Sun Indemnity Co. 


Shire & Jellinek, 
932 Prudential Bldg. 
DUNKIRK. 
Woodin, Glenn W. 
ELMIRA. 
Mandeville & Personius, 
521-29 Robinson Bldg. 
{THACA. 


| Tarbell, George S., Trust Co. Dldg 


JAMESTOWN. 

Phillips & Skinner, 
525 Wellman Bldg 

NEWBURGH 

Kohl, Henry, 


32 Montgomery St. 


NEW YORK CITY. 
| Allen, Frederick L., Vice-Pres. and 
Gen’l Solicitor, Mutual Life Ins. 
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Co., of N: Y., 55 Cedar St. 
Badger, Wm. Otis, Jr., 75 lulton St. 
Barker, Wendell P., 115 Broadway. 
Cabell, Ignatius & Lown, 

27 Cedar St. 

Cabell, Ignatius & Lown, 

27 Cedar St. 

Engelhard, Pollak, Pitcher & Stern, 

74 Trinity Place. 
Ferguson, Leslie C.. 110 William St. 
Fox & Weller, 31 Nassau St. 
Jones, Edwin A., 

92 Liberty St. 
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IMMEDIATE NOTICE 
by, Fred. S. Knight 


Under the recent decision of the Supreme Judicial Court of Massa- 
chusetts in Wilcox v. Massachusetts Protective Ass’n. Inc., 163 North- 
eastern 251; 72 Insurance Law Journal 89, inurance companies may well 
wonder whether the provision in the Standard Policy for immediate notice 
in case of accidental death and the provision allowing autopsy are of any 
value to them. 


Section 4+ of the standard provisions in the policy provided that 
written notice of injury or of sickness on which claim might be based 
must be given the association within 20 days after the accident causing 
such injury or within 10 days after the commencement of the disability 
from such sickness. The section further provided that “In event of 
accidental death immediate notice thereof must be given to the association.” 
Section 5 provides that failure to give notice in the time provided in the 
policy should not invalidate any claim if it should be shown not to have 
been reasonably possible to give such notice and that notice was given 
as soon as was reasonably possible. Section 8 provided that the associa- 
tion should have the right to examine the person of the insured when and 
as often as it might reasonably require during the pendency of a claim 
thereunder and also the right and opportunity to make an autopsy in case 
of death where it was not forbidden by law. On July 14, 1924 the 
assured while leaving a theatre caught his heel in the carpet and fell back 
striking his head. He was immediately taken to a hospital where on July 
19th, immediately prior to an operation he signed a notice of disability 
claim which was addressed to the defendant and which was received by 
it on July 21, 1924 The insured died on July 22nd and he was interred 
in the government cemetery at Arlington on July 24th. Notice of death 
was mailed from Philadelphia by the plaintiff on July 27th, five days 
after the death had occurred in Chelsea, Massachusetts. The policy did 
not cover disease and it was the contention of the defendant, as shown 
in the death certificate, that the cause of death was intestinal hemorrhage, 
duodenal ulcer. The defendant also contended that it had not received 
notice of death of the insured in season to permit it to request and make 
an autopsy before the insured was buried. Verdict was for the plaintiff 
and the defendant excepted. 











In overruling the exceptions the Supreme Judicial Court of Massa- 
chusetts stated that the question of “Immediate notice” is a question of 
due diligence in sending the notict in the circumstances of each case. The 
court held that the notice of accident fulfilled the essential conditions of 
section four of the standard provisions and that plaintiff was not required 
by section four to give further notice “when the harm of the injury 
progressed to death.” The court further held that the words “Accidental 
Death” as used in the provision requiring immediate notice in the event 
of accidental death means ‘ta death which follows upon and is the imme- 
diate and direct result of an accident as distinguished from death which 
follows upon and is the consequence of injury and sickness.” 

A vigorous dissenting opinion by the chief justice and two other 
members of the court states that the requirement of immediate notice in 
case of accidental death is in no way dependent upon notice of any dis- 
ability and that as a matter of construction the requirement for a notice 
of disability and the requirement for a notice of death stand utterly 
separate and distinct the one from the other. 


Under the majority opinion an autopsy must be demanded and per- 
formed prior to the interment and if the insurer desires to avail itself of 
this privilege it must arrange and provide for information to be given of 
the death prior to the interment where it has notice of the accident from 
which death subsequently followed. The right to an autopsy is a valuable 
one, but how it is to be preserved in view of this decision is not apparent. 


ADVANCE INFORMATION 


tHerewith we present summaries of cases which have been recently decided but which have not 
yet been reported through the usual channels. As soon as they are so reported, they will 
be printed in full with citations, and will be indexed in the usual manner.—Editor.] 


Speath v. Merchants’ Life Ins. Co. 


LIFE.—Plaintiff’s husband applied to defendant for a policy of life insur- 
ance. In the application and medical report he represented that he did not use 
mtoxicating liquors and had not been drunk within three years. A policy was 
issued by defendant, with plaintiff as beneficiary. Mr. Speath died. Defendant, 
receiving information that his personal habits had not been as represented, sent 
its general counsel to see plaintiff. After some negotiations a settlement was 
reached, reduced to writing and executed by plaintiff, under which defendant 
paid her $2,850, and she surrendered the policy and waived all further claim 
thereunder. Without tendering or offering back to defendant the amount she 
had received in the settlement, plaintiff commenced this suit, on the ground of 
iraud in obtaining the settlement. Held that even though the action be in form 
tor fraud and deceit, if damages are sought on the claim of rescission, a tender 
back is a condition to recovery. The purport of plaintiff’s pleadings, proof and 
theory of trial was to repudiate the settlement agreement, reinstate the policy, 
and seek recovery of the contract sum, with allowance of credit for the amount 
already paid. This amounted to a rescission and plaintiff was not entitled to 
maintain the suit because she had made no tender of the amount received upon 
settlement. Judgment for plaintiff reversed. 


—Sup. Ct., Mich., Dec. 4, 1928. 
Chastain v. New York Life Co. 


LIFE.—It appears from the testimony of agent Boyer, and is admitted by 
the parties to this action, that Boyer forged a note for full amount of premium 
on the insured Malloy, and sent it into the General Agent at Oklahoma City, 


pisameeNN 


and that said note was entered on the books of the company. Held that, it being 
admitted that this note was a forgery and not authorized by insured, it cannot be 
treated as a payment of the premium. The premium provided for was not paid 
in accordance with the provisions of the policy and the application. The defense 
cf the insurance company is that the policy did not take effect for the reason 
delivery was made without payment of the premium in full. The evidence is 
undisputed that Boyer was without authority to extend credit for payment of the 
premium. Malloy, the insured, was instantly killed on October 28, 1927, within 
a few days after the insurance policy was delivered . Where it is established 
that the premium was unpaid at date of death of insured, unless payment was 
waived by action of the insuring company, a recovery may not be had on the 
policy. Judgment for defendant. 
—U. S. Dist. Ct., No. Dist., Okla., Dec. 11, 1928. 


Hill v. Hanna. 


LIFE.—Under Section 8719 C. L. 1913, which provides that “the avails of 
a life insurance policy * * * when made payable to the personal represen- 
tatives of a deceased, his heirs or estate upon the death * * * of such in- 
sured, shall not be subject to the debts of the decedent except by special contract 
but shall be inventoried and distributed to the heirs or heirs at law of such de- 
cedent”, held that a creditor of decedent is not entitled to any part of the avails 
of a policy falling within purview of said section unless he can show some 
special contract made with insured whereby it is agreed that the avails of the 
policy shall be utilized in payment of the particular debt or debts which it is 
sought to enforce. In absence of provisions in the policy to the contrary, the 
insured has the right and powcr to dispose by will of a life insurance policy 
made payable to his executors or administrators; but the intention on part of 
insured to dispose by will of such life insurance policy must be declared in clear 
and unmistakable terms. In instant case the will of decedent did not manifest 
an intention of his part to dispose of a life insurance policy. Avails of policy 
held distributable to heirs at law of decedent in conformity with Sec. 8719 C. L. 
1913. 


—Sup. Ct., N. D., Dec. 1, 1928. 
Lincoln Reserve Life Ins. Co. v. Jones. 


LIFE.—Assignment of Policy—Held that an assignment by insured and 
beneficiary of a policy of life insurance to one who had loaned money to insured, 
which stated that it was made to secure what was “justly due and owing (the 
lender) by * * (the insured) at the time of her death”, constituted a 
partial assignment only, and limited assignee’s interest under such assignment to 
such amount as insured owed him at her death, leaving the balance due under 
ihe policy to the be neficiary. 

on? —Sup. Ct.. Ark. Nov. 26, 1928. 


Pierowicz v. Farmers’ Mutual Fire Ins. Co. 


FIRE.—A tire policy of a township mutual insurance company was for- 
feited by additional unauthorized insurance procured by insured on one of the 
buildings covered by the policy. The insurer’s adjusters agreed to and did pay 

fire loss on certain personal property, at the same time insisting on forfeiture 
as to the overinsured building, and as to that reserved the claim for action by 
the directors of insurer, who also insisted on forfeiture of the insurance on the 
building. Held that there was nothing to indicate an intention on part of in- 
surer to waive the forfeiture, and in consequence a finding that there was a 
Waiver is not sustained by the evidence. Reversed. 
—Sup. Ct., Minn., Dec. 7, 1928. 


Chertkoff v. Lyon. 


FIRE.—The undisputed facts in present case disclose a situation iu which 
plaintiff had long since disposed of all interest in the mortgaged property, had 
nimself never secured any fire insurance policy thereon and had conveyed same 
to Fox and Schwartz who had assumed performance of the covenants of the 
mortgage. In pursuance thereof, they had secured insurance for the benefit of 
themselves and their mortgagees. Plaintiff’s name did not appear in the policy. 
Subsequently, they conveyed the property, subject to the mortgages, to Broom 








who assumed no obligations upon the covenants of the mortgage, but neverthe- 
less procured a fire insurance policy upon the mortgaged property, payable to 
himself, the defendants, mortgagees, and the second mortgagee. Plaintiff’s name 
did not appear in this policy. While this policy was in force, a fire occured and 
the sum of $500 in settlement of the loss was paid by draft to the order of Broom, 
the defendants and second mortgagee. Held that, in no real sense can it be said, 
that this insurance was effected at plaintiff’s request. Nor can it be said, with 
any greater effect, that this policy was procured by authority of plaintiff. Verdict 
for defendant. 
—Superior Ct., Balt. City, Md., Dec. 3, 1928. 


United Brotherhood of Maintenance-of-Way Employees & Ry. 
Shop Laborers v. Murray. 


LIFE.—Held that a fraternal beneficiary association waives the provisions of 
its constitution and by-laws fixing the age limit beyond which applicants will 
not be received into membership on a participating basis in the benefits payable 
to a member for permanent total disability, in the absence of a statutory or 
charter restriction upon the powers of such society as to the age of such par- 
ticipating members, by accepting and receiving dues and assessments from a 
person known to be beyond such age, the payment of which would entitle the 
paying member to such benefits in the event of such disability. 

—Sup. Ct., Okla. 


K. of P. Lodge v. Ewing. 


LIFE.—Where it is shown that a mutual benefit society had a custom of 
accepting dues and assessments of its members within three months after same 
were due, although the by-laws provided that all benefits from the society 
should be canceled unless dues and assessments were paid at the time provided 
therein, held that the beneficiary of a member who pays his assessment on an 
insurance policy issued by said society within the time established by the custom, 
although after the time as set out in the by-laws, is entitled to all benefits as 
provided in the insurance policy. 

—Sup. Ct., Okla. 


First Nat. Bk. of Croswell v. Nat. Fire Ins. Co. 


FIRE.—Tornado.—Reformation.—Suit to reform a tornado policy of insur- 
ance and to recover damages for loss of a barn which by the terms of the policy 
were payable to plaintiff as mortgagee. At the time the policy was issued, plain- 
tiff’s mortgage was being foreclosed. The property covered was bid in by the 
mortgagee at the sheriff’s sale. As there was no redemption, the title became 
absolute in plaintiff. A few days thereafter, a barn on the premises was de- 
stroyed by a windstorm. No proofs of loss were filed. Plaintiff gave notice of 
loss to defendant’s agent who had written the insurance. Held that the court 
had the power to reform the policy. Decree for plaintiffs affirmed. 

—Sup. Ct., Mich., Dec. 4, 1928. 
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Clements v. Terrell 


LIFE 


CLEMENTS v. TERRELL. (No. 6641.) 
~—— Court of Georgia. Oct. 9, 1928. 
145 Southeastern Reporter 78. 

1 INSURANCE—PERSON CAN INSURE OWN LIFE AND MAKE POLICY 
PAYABLE TO WHOMSOEVER HE PLEASES, THOUGH BENEFICI- 
ARY HAS NO INSURABLE INTEREST IN INSURED’S LIFE, IF NOT 
INTENDING TO ENTER INTO WAGERING CONTRACT. 

A person has an unlimited insurable interest in his own life, and can, where 
there is no intent to enter into a wagering contract, lawfully take out a policy of 
insurance on his own life, and make the same payable to whomsoever he pleases, 
regardless of whether the latter has an insurable interest in the life of the insured. 

(For other cases, see Insurance, Dec. Dig. § 114.) 


2. INSURANCE—PERSON MAY INSURE OWN LIFE AND MAKE POL- 
ICY PAYABLE TO FIANCE; MAN AND WOMAN ENGAGED TO BE 
MARRIED HAVE SUFFICIENT INTEREST IN LIFE OF EACH OTHER 
AS WILL SUPPORT INSURANCE ON LIFE OF ONE FOR BENEFIT 
OF OTHER. 

As a general rule, a man may take out a policy of insurance on his own life, 
payable to one to whom he is engaged to be married. As between a man and a 
woman who are engaged to be married, there is such interest on the part of each 
in the life of the other as will support a contract of insurance on the life of one 
for the benefit of the other. 

(For other cases, see Insurance, Dec. Dig. §§ 114, 116[1].) 

3. INSURANCE—LACK OF INSURABLE INTEREST UNDER LIFE POL- 
ICY CAN BE RAISED ONLY BY INSURER. 

The question of lack of insurable interest can be raised only by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 117.) 


4. INSURANCE—INSURANCE PAYABLE GENERALLY TO WIFE OF IN- 

SURED CAN BE RECOVERED ONLY BY WIFE. 

If insurance is made payable generally to the wife of the insured, under that 
general designation, no one would be entitled to the insurance except his wife; but 
where the designation of the beneficiary as the wife of the insured is descriptive 
only, she being named, it is immaterial whether she is his lawful wife, or even 
though another person is his lawful wife, or even though he is only engaged to 
the person named and designated as his wife, or even though he was not even 
engaged to the beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 


5. INSURANCE—BENEFICIARY NAMED IN GROUP INSURANCE POL- 
ICY DESIGNATED AS WIFE MAY RECOVER THOUGH NOT WIFE 
OF INSURED; WORD “WIFE” BEING DESCRIPTIO PERSONAE. 
Where an employer takes out group insurance on the lives of his employees, 

and the certificate issued to one of the insured employees designates the beneficiary 

as a named person, with the word “wife” added as an appositive, the party named 
is entitled to the insurance as beneficiary, even though she be not in fact the wife 
of the insured, and although he is married to another woman, it not appearing 
that it was the intention of the insured or his employer to name his wife as such 
beneficiary. The word “wife” is held descriptio personae, and not a warranty 
that the beneficiary named is in fact the wife of the insured. In such circum- 
stances the insurance is not payable to the estate of the person whose life is 
insured. 

(For other cases, see Insurance, Dec. Dig. § 585[31.) 

Error from Superior Court, Fulton County; John D. Humphries, Judge. 


Petition by W. D. Clements, as temporary administrator of the estate of 
Martin T. Clements, deceased, against Mattie Hammond Terrell and another. To 
review a judgment dismissing the petition, plaintiff brings error. Affirmed. 

W. D. Clements, as temporary administrator of the estate of Martin T. 
Clements, filed his petition against the Travelers’ Insurance Company and Mattie 
Hammond Terrell, in which he made the following allegations: He is a brother 
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of Martin T. Clements, and is applying for permanent letters of administration 
on his estate. Clements. died intesiate on January 20, 1926. At the time of his 
death Martin T. Clements was engaged to be married to Mattie Hammond Terrell. 
The date of the marriage was set tor January 18, 1926, but prior to his marriage 
he was stricken with pneumonia, and died on January 20, 1926. About 30 days 
before the date agreed on for. their marriage Clements made application to said 
insurance company, for a policy of life insurance in the sum of $2,000, which 
was approved, and the policy was issued to h.m; also a policy of $300 was issued 
by said company to him. The insured named, as the beneficiary in said contract 
of insurance, “Mrs. Mattie H. Clements, wife.” Before petitioner can obtan his 
permanent letters of administration Mattie Hammond Terrell will collect the 
insurance. ‘Ihe insurer is threatening to pay the same over to her. ‘there was 
never any such person as Mrs. Mattie H. Clements, and the naming of her as the 
beneficiary in said policies was a condition precedent, which was never performed; 
and for this reason the policy should be paid to the estate of the insured. ‘ithe 
decedent named his wife as beneficiary; and unless the contract of marriage was 
complete, e.ther statutory or at common law, no such person exists, and never 
can exist, and equity should decree the payment of the money to the estate of the 
insured. As a single woman Mattie Hammond Terrell has no insurable interest 
in the life of the deceased. The insurance contract stands on equal footing in 
law with other contracis, and in interpreting the same the intention of the parties 
should be given effect, and the intention was that the insurance should be payable 
to the wife of the deceased, or, if no wife, that his estate should be paid the 
insurance. The estate of the insured owes debts which it will be unable to pay 
in the event this money 1s paid over to Mattie Hammond Terrell. It is maniiestly 
unjust to pay the money over to one who has no interest, and to the exclusion of 
the creditors and heirs of the insured. Petitioner prays that the insurance com- 
pany be enjoined from paying over the sums due on said policies to Mattie Ham- 
mond Terrell, that a decree be entered requiring the money to be paid into court 
until the adjudication of this matter, that Mattie Hammond Terrell be enjoined 
from collecting or receiving said money, and that petitioner have such other and 
further relief as he may be entitled to in law and equity. Copies of the pol:cies, 
attached to the petition, show that they were issued December 31, 1925. 


Mattie Hammond Terrell demurred upon the ground that the petition sets forth 
no cause of action, and that under its allegations plaintiff is not entitled to the 
equitable relief prayed. By an amendment plaintiff alleged: At the time of filing 
the petition his information concerning the relations between the deceased and 
Mattie Hammond ‘ferrell were meager, and for the most part derived from her. 
Since said time he has had opportunity to investigate; and he strikes from the 
petition the allegations touching the engagement and contemplated marriage of the 
deceased and the defendant. On information and belief he alleges that at the time 
of the death of Martin T. Clements, Mattie Hammond Terrell claimed that she 
was engaged to be married to him, and that said marriage was to occur on Janu- 
ary 17, 1926. No such marriage agreement existed. Martin T. Clements was a 
married man at the time his acquaintance began with Mattie Hammond Terrell, 
which was prior to Sepiember 30, 1924, and she knew that he was a married man. 
No marriage contract existed, and the relations between them were casual. Upon 
information and belief it is alleged that the insurance on the life of the deceased 
was due to no initiative on his part, but was solely due to the policy of his em- 
ployer, the Great Atlant’c & Pacific Tea Company, which required such insurance 
to comply with the Workmen’s Compensation Act; that the obtaining of such 
insurance was not the voluntary act of the insured, but was the act of his employer, 
as is shown by the policies attached to the answer of the insurer; that the naming 
of Mrs. Mattie H. Clements, wife, in the policies of insurance, was a crude joke, 
and the act of one of the employees of said company, due to the attention show- 
ered upon Clements by Mattie Hammond ‘Terrell. In September, 1925, the wife 
of Martin T. Clements was Mrs. Gordon Guess Clements. Martin T. Clements, 
when teased about the attention showered upon him by Mattie Hammond Terrell, 
repeatedly denied that he intended to marry her, saying that “he had been twice 
married, and that was enough for any man.” Immediately prior to his death he 
had been making arrangements to live with his mother and care for her in her 
old age. Immediately following the death of Martin T. Clements, Mattie Ham- 














iT 

e C 

: v 

a h 

‘ e 

4 d 

; ti 

4 n 

a 

i 

t t 

; 

\ 

t 

, ‘ 
3 
2 
4 
4 
qi 
f 
bes 
P 
ey 
e 
Fe 
‘ 
Ls 


Paridettaset 3 vik cheteeea 


[ 
' 





Sirs = 


EES 





FP ETAT NN PPT ATI 





Clements v. Terrell 

































































Life] 5 


mond Terrell seized the butcher shop which had been run by Clements and L. C. 
Orr, claiming that it belonged to her. ‘he naming of Mattie H. Clements, wife, 
was a mistake; it should have beet Mrs. Gordon Guess Clements, or his estate. 
Mattie Hammond Terrell had no insurable interest in the life of Martin T. Clem- 
ents, and could not legally have been named as beneficiary. Martin ‘I. Clements 
died on a date subsequent to the date that Mattie Hammond ‘Terrell claims was 
to be their wedding day. If Martin ‘I. Clements ever offered to marry.Mattie Ham- 
mond Terrell, the offer was a jest, and was neither taken nor given seriously; 
and her contention that there was a bona fide agreement between them to marry 
is an afterthought, due to the mistake in naming Mattie H. Clements, wife, as 
beneficiary in the policies of insurance; and the same was set up to secure the 
insurance money in traud aga.nst his relatives and creditors. 

Mattie Hammond Terrell renewed her demurrer. She demurred 51 ecially to 
various allegations, and to the entire amendment upon the ground that it sought 
to set out a new and distinct cause of action. ‘he judge’ susiained certa.n grounds 
of the spec:al demurrer and struck certain paragraphs of the petition, with leave 
to the plaintiff to amend. ‘The plaintiff amended by making these allegations: Mar- 
tin ‘I. Clements was not responsible for the naming of the beneficiary in the policies 
of insurance; he was an employee of the Great Atlantic & Pacific Tea Company, 
which, under the laws of the state, is required to comply with the Wo,kmen’s Com- 
pensation Act, under which it is permissible to substitute a system of insurance 
of the lives of its employees, in lieu of the compensation provided by that act. 
Said company availed itself of this law, and secured insurance on the lie of 
Martin T. Clements, as is shown by the pol.cies attached to the answer of the in- 
surer, which show that it is group insurance and was secured by the employer and 
not by the deceased. Said policies show that they were to be canceled when the 
insured severed his connection with said company. At the time of the death of 
the insured, the policies had not been furn shed to the deceased, and he had no 
knowledge of who had been named as beneficiary. During his employment of the 
deceased by said company, and up to a short time be‘ore his death, he was a 
married man. This fact was well known to his employer, who procured said insur- 
ance for him to comply with said act. His wife was Mrs. Gordon Guess Clements, 
who was divorced from him a short time before his death. His employer was 
not advised of the divorce. At the time the deceased signed the application for 
insurance, it was executed in blank, and was laer filled out by his employer. He 
had no knowledge of whose name was inserted as his wife. On information and 
belief it is alleged that the naming of the beneficiary in said policies was not at 
the instance of the ceceased, nor was the same ratified and accepied by him. At 
the time of his death the policies of insurance had not been delivered, and he could 
not have known or ratified the beneficiary named therein. The dependent of said 
deceased at the time of his death was his mother. On information and belief peti- 
tioner alleges that it was not the purpose of deceased to have Mattie Hammond 
Terrell named as beneficiary, that she was not his wife, aud that he had no inten- 
tion of marrying her. On January 24, 1925, she urged the deceased to abandon 
his wife and go with her to Richmond, which he refused to do. Before his d vorce 
she urged him to abandon his wife, and after his divorce repeatedly urged him 
to marry her, which he refused to do. Her cla’m as beneficiary is set up to secure 
said insurance in fraud as against his dependents and creditors. 

The judge sustained the general and special demurrers to the petition as amend- 
ed, and dismissed the case. The pla‘ntiff excepted. 

Neufville & Neufville and Homer A. Glore, all of Atlanta, for plaintiff in 
error. 


E. V. Carter, of Atlanta, for defendant in error. 


Hines, J. (after stating the facts as above). [1] 1. In his pet’tion the plain- 
tiff insists that the persons taking out the policies of insurance involved in this 
case had no insurable interest in the life of the beneficary, and that for this reason 
the beneficiary is not entitled to recover. His counsel in their brief seem to take 
a contrary position, for they therein assert that “the law covering this case seems 
to be stated in the case of Union Fraternal League v. Walton, 109 Ga. page 1, 
{34 S. E. 317, 46 L. R. A. 424, 77 Am. St. Rep. 350].” ‘They then quote the ruling 
in that case, which is as follows: 

“While a valid contract of insurance cannot be lawfully taken on the life of 
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another by one who has no insurable interest therein, because it contravenes public 
policy, yet, as one has an insurable interest in his own life, he may lawfully pro- 
cure insurance thereon for the benefit of any other person whose interest he desires 
to promote.” 

The decision in that case was rendered by the majority of the court, Lump- 
kin, P. J., dissenting. The question came before this court again in Ancient Order 
United Workmen v. Brown, 112 Ga. 545, 37 S. E. 890, and the majority of the court 
announced this principle: 

“A member of a mutual insurance order may, when acting in good faith, legally 
designate, as the beneficiary in a certificate of life insurance issued by the order, 
one who has no insurable interest in the life of the member, provided there be, 
at the time the certificate is issued, no restriction in the charter, constitution, or 
laws of the order, or in the statutes of the state, forbidding the right to appoint 
such a beneficiary.” 

Lumpkin, P. J., again dissented. As the decisions in these cases were not 
rendered by full benches, they are not controlling, but only persuasive. In Quillian 
v. Johnson, 122 Ga. 49, 56, 49 S. E. 801, 804, Mr. Justice Evans seemed to question 
the correctness of the decisions rendered in these cases. He said: 

“The decision in neither of these cases was rendered by a full bench. As to 
the correctness of the doctrine on which these decisions were based, the writer is 
not committed, nor does he wish to be understood as now expressing any opinion 
on the subject.” 

In Rylander v. Allen, 125 Ga. 206, 53 S. E. 1032, 6 L. R. A. (N. S.) 128, 5 
Ann. Cas. 355, the question arose whether one who procured insurance on his own 
life could assign the policy to another,-who had no insurable interest in the life 
of the insured. This court held that such an assignment was valid, “provided it 
[was] not done by way of cover for a wager policy.” The court put its decision 
upon the ruling in Union Fraternal League v. Walton, supra; and the decision was 
by a full bench. That ruling was followed in National Life Insurance Co. v. Beck 
& Gregg Hardware Co., 148 Ga. 757, 98 S. E. 266. So it seems that the ruling 
by the majority of the court in Union Fraternal League v. Walton, supra, has 
become the settled law in this state. . 

In Chandler v. Mutual Life, etc., Ass’n, 131 Ga. 82, 86, 61 S. E. 1036, 1038, this 
court approved the following charge: 

“While a valid contract of insurance cannot lawfully be taken on the life of 
another by one who has no insurable interest therein, because it contravenes public 
‘policy, yet as one has an insurable interest in his own life, he may lawfully procure 
insurance thereon for the benefit of another person whose interest he desires to 
promote. Such a contract cannot be defeated for the want of insurable interest 
in the beneficiary, when it appears that the person whose life was insured acted 
for himself in good faith to promote the benefit of the beneficiary in taking out 
the policy. A contract so entered into is in no sense a wagering or speculative 
one.” 

If, however, it were an open question, we believe that the principle announced 
in that case by the majority is fully supported both by good reasoning and by the 
great weight of authority. “A person may in good faith and without fraud, col- 
lusion, or an intent to enter into a wagering contract, lawfully take out a policy 
of insurance on his own life and make the same payable to whomsoever he pleases, 
either himself or his estate or a third person, regardless of whether or not the 
latter has an insurable interest; insured has an unlimited insurable interest in his 
own life which is sufficient to support the policy; and, except in some jurisdictions, 
the transaction is not contrary to statute or public policy.” 37 C. J. 389, § 53b. 
Cooley states the principle thus: 


“In the case of ordinary life policies, taken out by the person whose life is 
insured and designating some other person as beneficiary, the insurable interest 
which such person has in his own life is the basis of the policy, and it is not neces- 
sary that the beneficiary should have an insurable interest.” 2 Cooley’s Briefs 
on Insurance (2d Ed.) 1298. “There can be no doubt that every person has an 
insurable interest in his own life, and that he may insure it for the benefit of any 
person whom he sees fit to name as beneficiary.” 14 R. C. L. 920, § 97. 

An examination of the authorities will show that this principle is abundantly 
supported; and, as we have seen above, it has become well settled as the law of this 
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state. So we fully agree with counsel for the plaintiff that this case is controlled 
in part by the decision in Union Fraternal League v. Walton, supra. See the 
well-considered case of Grand Lodge v. Barnard, 9 Ga. App. 71 (3), 70 S. E. 678. 

[2] 2. It is urged by counsel for the beneficiary that she is entitled to recover 
under this policy, upon the ground that she was the fiance of the person taking out 
the insurance on his life in her behalf. As a general rule a man may take out a 
policy of insurance on his own life and make it payable to one to whom he is 
engaged to be married. Chisholm v. National Capitol Life Insurance Co., 52 Mo. 
213, 14 Am. Rep. 414; Opitz v. Karel, 118 Wis. 527, 95 N. W. 948, 62 L. R. A. 
982, 99 Am. St. Rep. 1004; Lemon v. Phoenix Mut. Life Ins. Co., 38 Conn. 294; 
Kinney v. Dodd, 41 Ill. App. 49; Johnson v. Van Epps, 14 Ill. App. 201; Taylor 
v. Travelers’ Ins. Co., 15 Tex. Civ. App. 254, 39 S. W. 185; Alexander v. Parker, 
144 Ill. 355, 33 N. BE. 183, 19 L. R. A. 187; Bogart v. Thompson, 24 Misc. Rep. 
581, 53 N. Y. S. 622; Harden v. Harden, 191 Ky. 331, 230 S. W. 307, 17 A. L. R. 
576; Equitable Life Assurance Society v. Paterson, 41 Ga. 338, 5 Am. Rep. 535; 
25 Cyc. 705 (g); 14 R. C. L. 921, § 97. “As between a man and a woman who are 
engaged to be married, there is such interest on the part of each in the I.fe of 
the other as to support a contract of insurance on the life of one for the benefit 
of the other.” 37 C. J. 395, § 6lcc. But the case cannot be disposed of by the 
application of this principle. It is true that in the original petition it was alleged 
that at the time of his death the nsured was engaged to be married to the benefi- 
ciary, and that the marriage was set for January 18, 1926; that about 30 days before 
the date agreed on for their marriage the insured made application for the policies 
of insurance involved in this case, which were issued to him on the ——————— 
day of January, 1926, but that prior to the consummation of the marriage he died 
on January 20, 1926, from an attack of pneumonia. By an amendment the plaintiff 
struck the allegations touching the engagement and contemplated marriage of the 
deceased and the beneficiary, and in lieu thereof alleged that upon information and 
belief no marriage agreement existed between the deceased and the beneficiary. This 
amendment was allowed. This being so, the demurrer as amended admits the 
allegation that the deceased and the beneficiary were not engaged to be married. 
In consequence of this, the principle above set out is not applicable to this phase 
of the case. But, as we have seen, a person can insure his life in favor of one 
in whom he has no insurable interest, and such insurance is valid and binding. 
So, if the beneficiary was not the fiance of the deceased, she still comes within 
the principle that a person can insure his own life in favor of another in whom 
he has no insurable interest. 

{3] 3. Furthermore, the question of lack of insurable interest can be ra‘sed only 
by the insurer. No one but the company issuing the policy of insurance can raise 
the question of insurable interest. It cannot be raised by an adverse claimant of 
the fund. The insurer can waive the ineligibility of the beneficiary. In Shinholser 
v. Henry, 151 Ga. 237, 106 S. E. 719, this court held that: _ 

“The objection that the beneficiary named in a certificate issued by a fraternal 
beneficiary order was ineligible under its by-laws can be raised only by the order 
itself; and an admission of liability on the part of the order, and payment of the 
fund into court, is a waiver of any objection to the beneficiary.” ; 

This principle is applicable to policies of life insurance issued by other insur- 
ance companies. “Want of insurable interest is availa}hle only to the insurance 
company.” 32 C. J. 1112, § 206d. It follows that the plaintiff in this case cannot 
question the eligibility of the beneficiary named as such in the policies. 

[4] 4. But it is further insisted by counsel for the plaintiff that under the 
other allegations of the petition the beneficiary is not entitled to the fund arising 
from these policies of insurance. In both policies of insurance the beneficiary was 
named as “Mattie H. Clements, wife.” It is urged that the intention of the de- 
ceased was that this insurance should be paid to the beneficiary after she became 
his wife, and that as no such relation was ever established, the named beneficiary 
is not entitled to receive the fund arising from these policies. If the insurance 
had been made payable generally to the wife of the insured, under that general 
designation no one would be entitled to the insurance except his wife; but where 
the designation of the beneficiary as the wife of the insured is descriptive only, she 
being named, it is immaterial whether she is his lawful wife, or even though an- 
other person is his lawful wife, or even though he is only engaged to the person 
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named and designated as his wife, or even though he was not even engaged to the 
beneficiary. 37 C. J. 567, § 326 (4). In Story v. Williamsburgh Masonic M. B. 
Ass'n, 95 N. Y. 474, it was held that it was not a good defense to an action upon 
a benefit certificate that the plaintiff was not the lawful wife of the insured, as he 
had, when they married, another wife living. The court said that this was im- 
material, and that the by-laws of the asscciation, which provided that upon the 
death of a member a sum specified should be paid to his widow, “did not_limit 
the power of the company so as to prevent it from recognizng as the bexeficiary 
a person designated by a member as his wife; that the certificate operated as an 
assent upon the part of defendant to such a designation of the plaintiff, and en- 
titled her upon the death of” the insured, “in the absence of any other appo nt- 
ment to or any repudiation of the arrangement by either of the parties, to demand 
and receive the fund.” In Tepper v. New York Life Ins. Co., 89 Misc. Rep. 224, 
151 N. Y. S. 1049, the Supreme Court of New York held that: 

“Where insured, who was engaged to marry Fannie T., changed his pol cy to 
designate ‘Fannie, wife,’ as beneficiary, there was a sufficient designation of Fannie 
T. as beneficiary; she being unquestionably identified as the person intended to be 
designated.” 

In Doney v. Equitable Life Assur. Soc., 97 N. J. Law, 393, 117 A. 618, the 
Supreme Court of New Jersey held that: 

“When the beneficiary in a life insurance policy is pointed out by name, and 
the word ‘wife’ is added as an appositive, the party named is entitled as beneficiary 
even if not in fact the wife of assured and although he was married to another 
woman. The word ‘wife’ held a mere descriptio personae.” 

The designation of a named beneficiary as “wife” was not a warranty, but a 
mere description of the person. Lampkin v. Travelers’ Ins. Co., 11 Colo. App. 249, 
52 P. 1949. Where a husband, whose name was Thompscn, abandoned his wife. 
whose name was Eliza Jane Thompson, but thereafter promised to marry one 
whose christian name was Emma L,, and obtained a policy of insurance on his 
life. mace payable to his fiance as “Mrs. Emma L. Thompson, wéfe,” the court 
held that, in view of the difference in names, and of his enzazement to marry 
the beneficiary, it was the manifest intention of the insured to name h’s fiance 
and not his wife as the beneficiary. Bogart v. Thompson, supra. ‘The allusion 
to a beneficiary in the certificate as the member’s w.fe was mere descriptio per- 
sonae, and not a warranty to the order that she was a lawful wife, and she could 
recover on the certificate though another was the member’s lawful wife. Slaughter 
v. Slaugh’er, 186 Ala. 302, 65 So. 348. While the name of the beneficiary was 
Mat‘ie Hammond Terrell. and wh'le the beneficiary in this policy is des gna‘ed as 
“Mattie H. Clements, wife,” the identification of the former as the person ces g- 
nated as beneficiary is not d‘sputed. In fact the petition alleges that Mattie Ham- 
mond Terrell is the person designated as the benefic’ary. As the designation of 
the beneficiary as the wife of the insured is merely descriptive, and not a warranty 
that she was wife, we cannot hold that it was the intention of the insured to make 
the funds arising from the policies of insurance payable to a person who was in 
fact his wife at the time of his death. 


[5] 5. But it is alleged that these policies were group policies, taken out by 
the employer of the insured in behalf of his emnlov ees; that the insured was not 
responsible for the naming of the beneficiary therein; that at the time of the 
death of the insured the pol’cies had not heen furnished to him; that he had no 
knowledge of who had been named benefic‘arv therein; that the naming of “Mattie 
H. Clements, wife,” was a mistake; that it should have been Mrs. Gordon Guess 
Clements, or his estate; that the insured, up to a short time before his dea‘h, was 
a married man, which fact was well known to his emplover, who procured such 
insurance to comply with tke Workmen’s Compensation Act; that his wife was 
divorced from him a short time before his death, of which fact his employer was 
not advised; that at the time the deceased signed the application for insurance the 
same was executed in blank, and was later filled out by his employer; that the 
naming of the beneficiary in said policies was not at the instance of the deceased, 
nor was the same ratified or accepted bv him, plain‘'ff alleging that in consequence 
of these facts the naming of the beneficiarv in these policies was a mistake and 
was the result of a crude joke by one of the emnlovees of the companv taking 
out the insurance; that it was not the purpose of the deceased to have Mattie Ham- 
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mond Terrell named as benefic‘ary; that she was not his wife; and that he had 
no intention of marrying her. Construing his petition most strongly against the 
plaintiff, we do not think that these facts show a mistake in the nam:ng of Mattie 
Hammond Terrell as the beneficiary in these policies. ‘Ihe poljcies were taken 
out by the employer of the insured. The petition alleges the employer knew that 
the insured was a married man and that his wife was Mrs. Gordon Guess Clements. 
It is not alleged that the employer did not know her name. It is alleged that the 
ajflicaticn for insurance was executed in blank, aid was later filled out by: the 
employer. It further appears that this wife was divorced a short time before the 
death of the insured. ‘The policies were issued on December 31, 1925. The in- 
sured died on January 20, 1926. It does not appear that the wife of the insured 
was not divorced at the time the policies were issued. It was rot alleged that the 
insured intended to have his wife named as the beneficiary under these policies. 
Furthermore, if such was his purpose, the plaintiff would have no standing in court. 
At most, we have a case where the employer procured this group insurance which 
covered the life of the insured, and that the employer inserted the name of the 
beneficiary in the application which had been signed by the insured with a blank 
for the insertion of the name of the beneficiary. It does not appear that the 
employer in filling out this blank intended to insert the name of any other person 
or the estate of the insured as the beneficiary. It does not appear that the insured 
had requested his employer to insert the name of any one as the beneficiary in 
these policies. If the employer had intended to insert the name of a different bene- 
ficiary, and by some mistake had inserted the name of Mattie Hammond ‘Terrell 
as beneficiary, there might be some ground for the assertion that there was a 
mistake in the designation of the beneficiary. It does not appear that the em- 
plover knew that the insured did not wish Mattie Hammond Terrell named as the 
beneficiary in these policies, and that in cisregard of his wish the employer named 
another beneficiary. So, at most, we have a state of facts which tend to show 
that the transaction was a wagering one; but, as we have seen, no one can take 
advantage of this situation except the insurer. We cannot hold that the plaintiff 
makes such a case as to mistake as would defeat the right of the named benefi- 
ciary to recover on these policies. 
Judgment affirmed. 
All the Justices concur. 


COMMONWEALTH LIFE INS. CO. v. GDODKNIGHT’S ADM’R. 
Court of Appeals of Kentucky. May 25, 1928. 
As Modified on Denial of Rehearing Nov. 2, 1928. 
9 Southwestern Reporter (2d) 1013. 


2. INSURANCE—PHYSICIAN’S TESTIMONY AS TO DIFFERENCE BE- 
TWEEN SARCOMA AND CANCER HELD TO REQUIRE SUBMIS- 
SION OF ACTION ON LIFE POLICY TO JURY. 

In suit on life policy, where answer alleged that insured had falsely answered 
question in application for policy as to whether he had had cancer, and it appears 
that insured had been afflicted with sarcoma, physician’s testimony that there was 
a distinction between sarcoma and cancer held to create a scintilla of proof re- 
quiring submission of case to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE—PERMITTING FILING OF AMENDED REPLY NOT 
AVOIDING ANSWER, BECAUSE NOT ALLEGING SUBSTANDARD 
INSURER WOULD HAVE INSURED PERSON FALSELY DENYING 
HAVING HAD CANCER, HELD ERROR. 

In action on life insurance policy, where answer alleged false answer in ap- 
plication for policy to question as to whether insured had had cancer, amended reply, 
which relied on fact that defendant company conducted substandard life insurance 
business, not stating that substandard company, writing substandard risks, would 
have accented application wherein insured falsely denied he had been afflicted with 
cancer, did not meet allegation of answer, and permitting it to be filed was 
error. 

(For other cases, see Insurance, Dec. Dig. § 643[2].) 

Appeal from Circuit Court, Shelby County. 
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Action by Angie Goodknight’s administrator against the Commonwealth Life 
Insurance Company. From a judgment for plaintiff, defendant appeals. Reversed 
with directions. 

— & Beard, of Shelbyville, and Burnett, Batson & Cary, of Louisville, for 
appellant. 

Gilbert, Pickett & Matthews, of Shelbyville, for appellee. 

Tuomas, J. This is the second appeal of this case. The opinion on the first 
one is reported in 212 Ky. 763, 280 S. W. 123, and a reference is made thereto for 
a statement of the facts upon which appellant (defendant below) relied in defense 
of the action. It will be noted that there is involved the right of the widow of 
Phillip Goodknight, as beneficiary in a life insurance policy for $1,000 that defend- 
ant issued upon the life of her husband, to recover judgment thereon. At the first 
trial there was a verdict and judgment for plaintiff which the opinion referred to 
reversed for reasons stated therein. After the filing of the mandate from this 
court, plaintiff, over the objections and exceptions of defendant, filed an amended 
reply, in which it was alleged, in substance, that defendant was what is known as 
a “substandard” company, and accepted and issued policies upon substandard risks, 
and, in accepting such risks, it would have, in the usual and ordinary course of 
dealing of substandard companies, accepted the involved risk and issued the policy 
sued on if the false answer’in the application and relied on in defense had not been 
made; i. e., if the deceased had affirmatively stated that he had been afflicted 
with cancer or tumor instead of giving a negative answer to that question. That 
pleading was controverted, and upon trial there was another verdict for plaintiff, 
and, defendant’s motion for a new trial having been. overruled, it prosecutes this 
appeal. 


In briefs of counsel for defendant a number of alleged errors are relied on as 
grounds for reversing the judgment, but the chief ones are: (1) Error of the 
court in overruling defendant’s motion for a directed verdict in its favor; (2) that 
the verdict is flagrantly against the evidence; and (3) error in permitting the 
amended reply to be filed, and in the admission of testimony in support thereof. 

It was indisputably proven (all of which is shown in the former opinion), that 
the insured, some few years before obtaining the policy, was afflicted with sarcoma 
in one of his eyes, and on account of which it was removed, and after that he ap- 
plied for and obtained the policy in contest. Following that he developed sarcoma 
of the liver, from which he died. It was furthermore shown that he had a brother 
who passed through almost the identical experience, and that insured was more 
or less apprehensive that he would be similarly afflicted. Plaintiff introduced Dr. 
E. S. Allen, the substance of whose testimony was that sarcoma and a cancer were 
not substantially the same character of afflictions, and he attempted to outline the 
difference between the two, which was that cancer appeared on the surface of the 
part of the body so afflicted, while sarcoma made its appearance below the surface 
and developed from that point. He, however, testified that both of them were 
equally malignant, and that they each were the same in their tendency to return, 
although the later appearance might be on a different part of the body. A number 
of other physicians testified, for defendant at the trial, including those making a 
specialty of such growths, and with one accord they testified that sarcoma was 
a species and one of the divisions of the general term “cancer.” 

{1, 2] Upon this issue as to the falsity of the answer given by insured in his 
application, and in which he denied, among other things, that he had never had 
“cancer or any tumor,” plaintiff introduced a local physician, who furnished slight 
and remote testimony as to the truthfulness of that answer, and which we held 
in the former opinion constituted a scintilla of proof, authorizing the submission 
of the case to the jury under an instruction outlined in that opinion, The evidence 
for plaintiff on that issue at the last trial was not different in kind, and but slightly, 
if any, different in degree. While defendant strengthened its testimony as to the 
falsity of the answer, we are not prepared to say that the testimony as a whole 
upon the last trial removed the scintilla authorizing the submission of the case 
that was found to exist in our first opinion, and for that reason it cannot be said 
that the court erred in overruling defendant’s motion for a peremptory instruction 
in its favor. Ground (1), therefore, must be denied, for the all-sufficient reason. 
if none other existed, that the first opinion is the law of the case. 


{3] From what has been said it is manifest that ground (2)—i. e., that the 
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verdict was flagrantly against the evidence—is meritorious and should be sustained. 
In truth and in fact, the record furnishes only the barest of a scintilla of proof 
sustaining the truthfulness of the answer of the insured in his application that he 
had never had any tumor, whatever else may be said as to the truthfulness of the 
answer concerning cancer, and we find no substantial difference in the testimony, 
upon such issues heard at the last trial, and that heard at the first one, and the 
court erred in not sustaining the motion for a new trial upon this ground. 

[4] The amended reply, relying on defendant conducting a substandard life 
insurance business, and forming the basis of ground (3), failed to aver facts 
sufficient to avoid the defense relied on in the answer—i. e., false answers by dece- 
dent in his application for the policy—since it did not state that a substandard 
company writing substandard risks would have accepted an application wherein 
insured denied that he had been afflicted with cancer, when in truth and fact he 
had been. In other words, it was not made to appear by that pleading that even 
substandard companies would accept a risk so far below the standard risk as to 
include one who had been afflicted with cancer. Neither did it aver, as the proof 
clearly developed, that detendant, in accepting this particular risk, followed the 
course of substandard life insurance business by exacting and demanding a corres- 
ponding larger premium. On the other hand, the proof without contradiction was 
that even a substandard company would not accpt and issue a policy upon a risk 
where the applicant falsely answered that he had never been afflicted with cancer, 
when in truth and in fact he had been so afflicted. Practically the only difference, 
as appears from the evidence, between a standard life insurance company and a 
substandard one, is that the latter will sometimes accept risks that the former would 
not, where and when the risks were substandardized only in the particulars of 
physical development, such as great disproportion of height to the weight of the 
applicant, and other differences of inharmonious physical development, and it does 
not include vital facts affecting the applicant’s physical health. But, however much 
farther than that a substandard company might go in writing life insurance con- 
tracts, it is unnecessary to inquire, since there was absolutely no testimony tending 
to prove that, if defendant had charged and collected a substandard premium, 
either it or any other substandard company in the usual practice and ordinary 
course of conducting such business, and by exacting the increased premium, would 
accept a risk where the applicant had falsely answered that he had not been 
afflicted with cancer. Since the amended pleading of plaintiff was insufficient to 
create liability on defendant if the decedent made the false answer complained of 
in his application for the policy, even though defendant was a substandard com- 
pany and accepted this risk as a substandard one, it follows that the court erred 
in permitting the pleading to be filed and in admitting the introduction of the 
testimony upon the issue sought to be raised by it. 

We notice in the testimony, a large portion of which was taken by depositions 
and which were read on both trials, that the witnesses were permitted to answer 
the very question that the jury was impaneled to try, and which the first opinion 
said was error; but whether that error was repeated on the last trial we are unable 
to say, from the fact that the same depositions were read. While not so explicitly 
expressed, our first opinion in effect determined that the only issue in this case is: 
Whether sarcoma is a species of and one of the general divisions of the human 
affliction known as cancer? If that question requires an affirmative answer, then 
the peremptory instruction should be given; otherwise not. 

For the reasons indicated, the judgment is reversed, with directions to grant 
the new trial and for proceedings consistent with this opinion. Whole court sitting. 


NATIONAL LIFE INS. CO. OF WASHINGTON, D. C. v. SPARROW. 
(No. 27069.) 
Supreme Court of Mississippi, Division B. Sept. 24, 1928. 
118 Southern Reporter 195. 
(Syllabus by the Court.) 

1. INSURANCE—INSURANCE COMPANY CANNOT ESCAPE LIABILITY 
BY REFUSING TO APPLY FUNDS IN ITS HANDS BELONGING TO 
INSURED TO PAYMENT OF PREMIUMS OR ASSESSMENTS. 

Where an insurance company has in its hands funds belonging to insured, 
is duty of the company to apply such funds to payment of any premiums or am 
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ments which may be due at the time by the insured, and insurance company cannot 
escape liability by refusing to apply such funds. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


3 INSURANCE—INSURER FAILING TO APPLY SUM DUE INSURED AS 
BENEFITS TO PREMIUMS CANNOT ESCAPE LIABILITY, THOUGH 
TENDER OF BENEFITS HAD BEEN REFUSED. 

Where insurance company having issued two separate policies to insured, one 
of which was a stra‘ght life, and the other a combination life and sick and accident 
benefit, policy, had in its:hands as benefits under one policy more than sufficient 
funds to pay premiums due on both policies, its failure to apply such benefits to 
payment of premiums cannot defeat right of beneficiary to recover under policies 
after death of deceased, notwithstanding tender of amount due as benefits had been 
made to insured and refused. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Appeal from Circuit Court, Harrison County; W. A. White. Judge. 

Suit by Roxie Sparrow against the National Life Insurance Company of Wash- 
ington, D. C. Decree for complainant, and defendant appeals. Affirmed. 

Wm. Estopinal, of Gulfport, for appellant. 

Mize, Mize & Thompson, of Gulfport, for appellee. 

ANDERSON, J. Appellee filed the bill in this case on the chancery side of the 
county court of Harrison county against appellant on two insurance policies issued 
by the .atter to apnellee’s husband, Dolan Sparrow, deceased, in which appellee 
was named beneficiary. There was a trial before the county judge, acting as chan- 
cellor, resulting in a decree in appellee’s favor, from which decree appellant pros- 
ecuted an appeal to the circuit court of Harrison county, where the decree of the 
county court was affirmed. From that judgment, appellant prosecutes this appeal. 

One of the policies sued on is a straight life policy; the other is a combina- 
tion life insurance and sick and accident benefit policy. The policies are separate 
and distinct contracts. The combination life insurance and sick and accident bene- 
fit policy bears date July 27, 1925, and the straight life policy bears date July 12, 
1926. The combinat’on pclicy provides for the payment of a weekly premium of 
25 cents, and the straight life policy provides for the payment of a weekly premium 
of 35 cents. Both policies provice that, in event the weekly premiums were not 
paid in advance for four consecutive wecks, the pol’cies should lapse and become 
null and void, and the premiums previously paid forfeited to the. appellant. 

The illness from which the insured died extended over a period of about one 
month. The evidence on behalf of appellant tended to show that, at the t'me of 
his death, default had been made.in the payment of weekly premiums on bo‘h poli- 
cies for a period of more than four weeks immediately before his death. ‘The evi- 
dence showed, without conflict, however, that dur‘ng the period of insured’s last 
illness, and before the expiration of the period of four weeks in which default had 
been made in the pavment of premiums on the policies, there had accumulated and 
been allowed bv appellant to the insured on the combination policy sick benefits in 
the sum of $8.25, which was more than enouzh to nay the premiums on both poli- 
cies up to the time of the death of the insured. The evidence for apnellant tended 
to show that these sick benefits were tendered to the insured before h’s death, and 


by the latter declined, on the ground that he was entitled to a larger amount than 
that tendered. 


Appellant’s pos‘tion is that both policies had lapsed and become void because 
of default in the payment of the weekly premiums, while appellee’s position is that. 
under the law, it was the duty of appellant to have appropriated to the unpaid prem- 
iums the sick benefits due by appellant to the insured, which would have been more 
than enough to have paid said premiums, and therefore no lapse in the policies had 
taken place. Appellant argues that appellee is estopped from making that conten- 
tion, because the sick benefits provided by the policy had been tendered by appel- 
lant to the insured before his death, and by him declined. 

[1-3] Where an insurance company has in its hands funds belong’ng to the 
insurea, it is the duty of the company, under the law, to apply such funds to the 
payment of any premiums or assessments which mav he due at the time by the in- 
sured, and the insurance company cannot escape liabil'ty by refusing to so apply 
such funds. Mutual Life Ins. Co. v. Breland, 117 Miss. 479, 78 So. 362, L. R. A. 
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1918D, 1009; 33 C. J. § 548, p. 1308. Courts do not favor forfeitures, when to do 
so would be against equity and good conscience. We think it would be unconscion- 
able to hold that appellant had the right to declare these policies forfeited because 
of nonpayment of premiums thereon, when appellant had in its hands, at the time 
such premiums became due, more than enough money belonging to the insured to 
pay the premiums. The fact, if it be a fact, that the applicant tendered to the in- 
sured the sick benefits which had accumulated and been allowed to him by appel- 
lant during his last illness, and which tender the insured wrongfully refused, is 
wholly immaterial. The insured’s money was in appellant’s hands. It belonged to 
the insured, and not to the appellant. It was the duty of the appellant to appro- 
priate it, so far as necessary, to the payment of the premiums in default. 

We are of the opinion that no case cited by the appellant is in conflict with 
this view. Appellant seems to lay special stress on the case of Mutual Life Ins. 
Co. v. Batson, 125 Miss. 789, 88 So. 335. We do not think that case is in point. 
It was there held that under a New York statute an insurance company is under 
no obligation to apply the reserve on a lapsed policy to the extension of the policy, 
unless a demand therefor is made on the company within six months after the 
lapse. It will be seen that the decision in that case was controlled by a New York 
statute and the provisions in tue policy itself. 

Affirmed. 


PRUDENTIAL INS. CO. OF AMERICA vy. FIDELITY UNION TRUST CO. 
et al. (No. 73.) 
Court of Errors and Appeals of New Jersey. Oct. 15, 1928. 
143 Atlantic Reporter 318. 
(Syllabus by the Court.) 

1. INSURANCE—IN ORDER TO DEFEAT RIGHTS OF BENEFICIARY BY 
EXERCISE OF OPTION TO PAY INSURED MONEY IN HIS LIFE- 
TIME, MONEY MUST HAVE BEEN ACTUALLY PAID. 

Under the life insurance contract considered in this case, held, that to defeat 
the rights of the beneficiary named in the pol'cy, by the exercise of an op‘ion to 
pay the insured the money in his lifetime, the money must have been actually paid 
to him, and that completed arrangements to pay it would not suffice. 


(For other cases, see Insurance, Dec. Dig. § 585 [1].) 


Apreal from Court of Chancery. 

Interpleader suit bv the Prudent‘al Insurance Company of America against the 
Fidelity Union Trust Company, as executor of the last will and testament of Rob- 
ert Gemmell, deceased, and Armena B. Gemmell. Decree for defendant last named 
(140 A. 445), and defendant first named appeals. Modified, and as modified af- 
firmed. 

Francis Laffertv, of Newark, for appellant. 

Robert H. McCarter, of Newark, for respondent. 

Parker, J. [1] The facts are fully stated in the opinion of the Vice Chancel- 
lor, and we agree generally in the result reached by him, although not altogether 
in the reasoning leading thereto. To be specific, we are unwilling to place Mrs. 
Gemmell’s right to the money upon the ground that the company could not, to the 
prejudice of the beneficiary, pay over the monev to the assured until six months 
after proof of the disab‘lity had been received. It is sufficient to say, without com- 
mitting ourselves to that proposition, that when Mr. Gemmell died the monev had 
not been: paid, and the transaction was legally incomplete. On this phase of the 
case, we regard as controlling the clause in the policv that “any insurance remain- 
ing at the death of said person shall be paid to the beneficiary or beneficiaries of 
said person.” This, taken in connection with the option reserved to the company 
of paying in a lump sum or 60 monthly installments, just precedine the clause, 
makes it clear that the beneficiary is entitled to “any insurance remaining” unpaid. 
As the two options of pavment, in a lump sum or bv installments, are joined in 
the same naragravh, and the clause just quoted is in close juxtaposition thereto, it 
is apnlicable to either method of payment, and hence, as we have ;said, is control- 
ling in this case apart from the fact that the whole transaction fell by the death 
of Mr. Gemmell before delivery of the check. The decree under review, so far 
as it ad‘udges Mrs. Gemmell’s right to the fund, will be affirmed. 

[2] The appeal brings up the award of a counsel fee, which does not appear 
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in the opinion filed by the Vice Chancellor. The decree provides that Fidelity 

Union Trust Company, as executor of Robert Gemmell, pay costs to Armena B 

Gemmell, as well as the taxed costs of the complainant, and a counsel fee of $1,- 

000. All this seems to be charged against the executor (payable, we suppose, out 

of Gemmell’s estate), because it laid claim to the insurance fund and, when brought 

into court by a bill of interpleader, set up that claim for adjudication and has failed 
to make it good. We are unable to see any sound reason for mulcting this estate 
in costs and counsel fee. Not only did the executor properly assert a claim under 
the unusual circumstances, but, in our judgment, it would have been recreant to its 
duty had it not done so. The complainant is entitled to costs out of the fund, but 
no counsel fee; the two interpleading defendants should pay their own costs in the 

Court of Chancery and in this court. 

In the matter of costs and counsel fee, the decree should be modified to con- 
form to the views above expressed; in other respects, it will be affirmed. 

For affirmance: The Chief Justice, Justices Parker, Minturn, Black, Katzen- 
bach, Campbell, and Lloyd, and Judges White, Kays, Hetfield, and Dear. 

For reversal: None. 

In re HOWLEY’S ESTATE. 
Surrogate’s Court, Westchester County. October 18, 1928. 
231 New York Supplement 95. 

2. INSURANCE—INDUSTRIAL INSURER HAVING FAILED TO EXER- 
CISE RIGHT RESPECTING PAYMENT UNDER “FACILITY OF PAY- 
MENT” CLAUSE, WHERE BENEFICIARY PREDECEASED INSURED, 
INSURED’S ADMINISTRATRIX WAS ENTITLED TO FUND. 

Where beneficiary of industrial insurance policy predeceased insured, and no 
change of beneficiary was made after beneficiary’s death, so that “facility of pay- 
ment clause, authorizing company to make payment to insured’s executor or ad- 
ministrator, or to any relative by blood, or connection by marriage, or to any other 
person appearing to company to be equitably entitled to the money, applied, com- 
pany having failed or refused to exercise its right with regard to payment of fund, 
insured’s administratrix was entitled thereto. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Proceeding to discover property withheld in the estate of William H. Howley, 
deceased, against the John Hancock Mutual Life Insurance Company. Decree di- 
recting insurance company to make specified payment to administratrix. 

William F. Lally, of New York City, for petitioner. 

John J. Finn and ‘Frederick C. Tanner, both of New York City, for respond- 
ent. 

Siater, S. [1] This is a discovery proceeding with regard to an ‘industrial 
insurance policy in the John Hancock Mutual Life Insurance Company upon the 
life of the decedent. The cases submitted, holding that a discovery proceeding 
cannot be used as a collection agency, are not in point. A debtor and creditor re- 
lationship does not exist. The court has jurisdiction over the subject-matter, and 
the right to discover whether the insurance company has funds belonging to the 
estate, and to compel payment to'the representative of the estate. Matter of Peno’s 
Estate, 128 Misc. Rep. 718, 221 N. Y. S. 205; Matter of Akin’s Estate, 129 Misc. 
Rep. 840, 223 N. Y. S. 812; Matter of Johnson’s Estate, 124 Misc. Rep. 498, 503, 
208 N. Y. S. 655; Matter of Booth’s Will, 215 App. Div. 516, 213 N. Y. S. 684. 


[2] The insurance policy is industrial in form upon the life of the decedent, 
payable to Maria Howley, the mother. Maria Howley predeceased the decedent. 
The policy contains the statement that change of beneficiary must be made upon 
the ‘company’s prescribed form and to take effect only when indorsed upon the pol- 
icy. No change of beneficiary was made after the death of the mother, and, con- 
sequently, it is subject to the “facility of payment clause” which the policy con- 
tains, leaving it to the company “to make payment to the executor or administrator 
of said insured, or to anv relative by blood, or connection by marriage, or to any 
other person appearing to the company to be equitably entitled to the same by rea- 
son of having incurred expense in any way on behalf of the insured for burial, or 
for any other purpose.” 

The administratrix of the decedent claims the money and the decedent’s sister, 
who has paid premiums to the extent of some $80, claims the money. The insur- 
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ance company, instead of taking the position of leaving it to the court to determine, 
takes the very peculiar attitude of appearing and seeking to have the proceedings 
dismissed. Such procedure only leads to litigation and expense, and without re- 
sult. 

What is the legal effect of the “facility of payment clause” in the instant case? 
Is it something that the insurance company may comply with, but cannot be com- 
pelled to do? The insurance company has failed, or refused to exercise the right 
with regard to the payment of the fund. Consequently the fund is left in a posi- 
tion so that the administratrix of the insured is entitled to it. Wokal v. Belsky & 
Metropolitan Life, 53 App. Div. 167, 65 N. Y. S$. 815; Matter of Degenhardt’s Es- 
tate, 123. Misc. Rep. 762, 206 N. Y. s. 220; Nolan v. Prudential Insurance Co. of 
America, 139 App. Div. 166, 123 N. Y. S. 688; White v. Kolec, 202 App. Div. 825, 
194 N. Y. S. 989; Tarasowski v. Prudential Ins. Co. of America, 113 Misc. Rep. 
248, 184 N. Y. S. 264. 

Submit decree directing the insurance company to make payment of the amount 
due upon the policy to the administratrix. 





McCARTHY vy. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Second Department. October 26, 1928. 
231 New York Supplement 124. 

1. INSURANCE—“FACILITY OF PAYMENT” CLAUSE DOES NOT GRANT 
OR TAKE AWAY CAUSE OF ACTION, BUT AFFORDS INSURER 
OPTION TO PAY PERSONS DESCRIBED THEREIN, AND PAY- 
MENT IS DEFENSE TO SUBSEQUENT ACTION ON POLICY. 
“Facility of payment” clause in industrial insurance policy, authorizing insurer 

to make payment to any relative of insured or person equitably entitled to insur- 

ance by reason of incurring expenses in behalf of insured, does not grant cause 
of action or take cause of action away from any person, but affords insurer option 
to make payment under policy in good faith to any one described in clause, and 
payment, if made, is defense to action brought subseqquently by executor or admin- 
istrator of insured. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. INSURANCE—PARTIAL PAYMENT, UNDER “FACILITY OF PAY- 
MENT” CLAUSE, IS PARTIAL DEFENSE TO ACTION ON POLICY. 
Partial payment, under “facility of payment” clause in industrial insurance pol- 

icy authorizing insurer to pay relatives of insured or persons incurring expenses 

in behalf of insured, is partial defense to action subsequently brought on policy. 


(For other cases, see Insurance, Dec. Dig. 583[2].) 


3. INSURANCE—PROOF OF DEATH IS CONDITION PRECEDENT TO 
RECOVERY UNDER POLICY, BUT MAY BE WAIVED BY INSURER. 
Proof of death is condition precedent to beneficiary’s right to recover under 

industrial insurance policy, but may be waived by insurer. 


(For other cases, see Insurance, Dec. Dig. §§ 555, 612[2].) 


4. INSURANCE—PAYMENT UNDER “FACILITY OF PAYMENT” CLAUSE 
WOULD NOT CONSTITUTE WAIVER OF PROOF OF DEATH, IF IN- 
VALID, BUT, IF DISCHARGING INSURER’S LIABILITY, WOULD 
CONSTITUTE WAIVER. 

Payment by insurer under “facility of payment” clause to insured’s sister in- 
curring expenses in his behalf, if invalid, would not constitute waiver of insurer’s 
right to proof of death. as condition precedent to recovery, but, if pro tanto dis- 
charging insurer’s responsibility under policy, would constitute waiver of presenta- 
tion of proof of death. 

(For other cases, see Insurance, Dec. Dig. § 562.) 

5. INSURANCE—COMPLAINT ON INDUSTRIAL POLICY ALLEGING 
PROOF OF DEATH HELD PROPERLY AMENDED TO ALLEGE 
WAIVER OF PROOF BY PAYMENT TO INSURED’S SISTER. 

In action on policy of industrial insurance on life of deceased, in which in- 
surer denied allegation that proofs of death were furnished to insurer, amendment 
to complaint, alleging that insurer by making payment to insured’s sister waived 
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formality respecting proofs of death, was properly allowed; partial payment recog- 
nizing liability. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

Scudder, J., dissenting. 

Appeal from City Court of Yonkers. 

Action by Annie McCarthy, as administratrix, etc., of Edward A. McCarthy, 
decased, against the Prudential Insurance Company of America. From a judg- 
ment in favor of the plaintiff for the sum of $589.03, after trial before the court 
without a jury, defendant appeals. Modified and affirmed. 

Argued before Lazansky, P. J., and Kapper, Hagarty, Carswell, and Scudder, 


Ralph Earl Prime, of Yonkers (Ralph Earl Prime, Jr., of Yonkers, on the 
brief), for appellant. 

John J. Finn, of Yonkers, for respondent. 

Hacarty, J. On the 22d day of September, 1926, plaintiff was appointed ad- 
ministratrix of the estate of her husband, Edward A. McCarthy, who died on the 
21st day of June, 1919. This action was commenced on the 25th day of Septem- 
ber, 1926, to recover the amount of a pol’cy of industrial insurance issued by the 
defendant upon the life of the plaintiff’s intestate. 

The complaint concededly states a cause of action. Among other matters 
therein contained, it is alleged that proofs of death were furnished to the insurer. 
This latter allegation having been denied, plaintiff served notice of intention to 
amend upon the trial, and upon the trial her amendment was allowed to the effect 
that the defendant, by making payment to one Catherine Foley, sister of the in- 
sured intestate, had waived the formality with respect to the giving of the proofs 
of death. To this the defendant duly excepted. 

The amended answer, in addition to denials, contains two affirmative defenses: 
(1) The statute of limitations, and (2) the payment to Catherine Foley, the in- 
sured’s sister, on the 20th day of February, 1920, of the sum of $275 under the 
authority of what is known as the “Facility of Payment” clause of the policy. It 
it conceded by the defendant that there is no controversy as to the facts in this 
case. 

The contract between the parties provides: 

“The Prudential Insurance Company of America, immediately upon receipt of 
due proof of the death of the Insured during the continuance of this Policy, will 
pav * * * the amount of insurance herein specified, to the executors or adminis- 
trators of the Insured, unless payment be made under the provisions of the next 
succeeding paragraph. 

“Facility of Payment.—It is understood and agreed that the said company may 
make any payment or grant any nonforfeiture provision provided for in this Pol- 
icy to any relative bv blood or connection by marriage of the Insured, or to any 
person appearing to said Company to be equitably entitled to the same by reason of 
having incurred expense on behalf of the Insured, for his or her burial, or, if the 
Insured be more than fifteen years of age at the date of this Policy, for any other 
purpose, and the production by the Company of a receipt signed by any or either 
of said persons or of other sufficient proof of such payment or grant of such pro- 
vision to any or either of them shall be conclusive evidence that such payment or 
provision has been made or granted to the person or persons entitled thereto, and 
that all claims under this Policy have been fully satisfied.” 

Plaintiff did not claim upon the trial that she presented proof of death. Her 
‘heory was that tne payment by the defendant under the “facility of payment” clause 
to Catherine Foley of the sum of $275 on the 20th day of February, 1920, admits 
of an inference by the court that proof of death either had been received by the 
defendant or had been waived. This leads to a consideration of the “facility of 
payment” clause, involving not only the question of waiver but the sufficiency of 
the defense that the defendant discharged its obligation by paying Mrs. Foley. 


The proof is that no premiums on the policy in suit were ever paid to the de- 
fendant by the insured. Premiums were in arrears, and the policy was liable to be 
canceled for nonpayment. The insured was indebted to his sister, Catherine Foley, 
for loans and advances made to him by her, and he delivered the policy to one of 
the defendant’s agents w'th instructions to deliver it to Mrs. Foley with the sug- 
gestion that she pay the arrears and continue to pay the premiums, as they accrued, 





a. 


nrmnceses Make Liane Asi 


oe. 


eens 


- 


a Tee ary as 


aX tee Mgt? 


Renta 


4. 
ie 


eae 


egy 


SERRE 





f 
4 


Paes ve te 


, =e” @ 


Life] McCarthy v. Prudential Ins. Co. of America 17 


for her own benefit and protection. Thereafter the premiums in arrears and as 
they accrued were paid by Catherine Foley, whc had possession of the policy up to 
the time of her brother’s death. Claim was made by Mrs. Foley, and on the 20th 
day of February, 1920, the defendant delivered its check, drawn to the order of 
Catherine Foley, to her for the sum of $275, “in full for all claims under policy No. 
45717632.” 

[1] Clauses similar to that under which the defendant claims to have dis- 
charged its full duty under the policy in su't have been frequently construed by the 
courts. Such a-clause neither grants a cause of action to any one nor takes a 
cause of action away. Its sole effect is to afford to the insurer an option to make 
the payment under the policy in good faith to any one with’n the description of the 
clause. If payment be made, it is a defense to an action brought subsequenily by 
an executor or administrator. In other words, there is no one within this clause 
who can legally enforce paymert, and the insurer is responsible to the executor or 
administrator, everything else being equal, unless it has made payment under that 
clause. Nolan v. Prudential Insurance Co. of America, 139 App. Div. 166, 123 N. 
Y. S. 688; Ferretti v. Prudential Insurance Co., 49 Misc. Rep. 489, 97 N. Y. S. 
1007; Ruoff v. John Hancock Mut. Life Ins. Co., 86 App. Div. 447, 83_N. Y. S. 
758; Wokal v. Belsky, 53 App. Div. 167, 65 N. Y. S. 815; Thompson v. Prudential 
Insurance Co., 119 App. Div. 666, 104 N. Y. S. 257; Cohen v. John Hancock Mut- 
ual Life Ins. Co., 135 App. Div., 776, 119 N. Y. S. 850. In the case last mentioned, 
Mr. Justice Miller, writing the unanimous opinion of this court, stated that the in- 
terest of the estate of a deceased person insured under a similar policy was merely 
contingent and did not vest upon the death of the insured, adding: 

“It seems to me that her interest was plainly contingent. She was to be pa’d un- 
fess payment was made to some one else according to the terms of the contract; 
but whatever interest she had it was expressly made subject to the option cf the 
company to make the payment which it has made.” 

(2] If payment in full under the “facility of payment” clause is a sufficient 
compliance with the terms of the policy and a defense to an action by the executor 
or administrator, I do not see why partial payment under the clause should not 
be a partial defense to an action subsequently brought. ‘The plaintiff’s argument 
is that the policy must be construed strictly against the company, and therefore 
full payment only, under the policy, can bar an action. With this I do not agree. 
If the pla‘ntiff is entitled to recover at all, she is entitled to recover the difference 
only between the amount paid Catherine Foley and the face of the policy. 


[3-5] But proof of death is a condition precedent to the plaintiff’s right to re- 
cover. This, as I have stated, was alleged in the complaint and den‘ed by the de- 
fendant. While the point is not raised by the defendant, the plaintiff is inconsistent 
in her position. If the payment to Catherine Foley was not a valid payment under 
the policy, then there can be no waiver of defendant’s rights to proof of dea‘h as 
a condition precedent to recover. If the payment be deemed a pro tanto discharge 
of the defendant’s responsibility under the policy, then I am of the opinion that 
such payment may be deemed a waiver of the presentation of proof of death. The 
purpose of proof of death is but to satisfy the insurer that it is liable upon the 
policy, and presentation may be waived. Partial payment under the policy recog- 


nizes liability. There was no error in granting respondent’s motion to amend her 
complaint. 


[6] The next question for determination is whether or not the cause of action 
alleged in the complaint accrued w'thin six years prior to the date of the com- 
mencement of the action. The sufficiency of this pleaded defense depends upon 
whether or not the cause of action accrued at the death of the insured or upon the 
appointment of the administratrix of his estate. Defendant’s claim is that the time 
for submission of proof commenced to run immediately upon the death of the in- 
sured. But there was no legal obligation upon the part of the defendant to pay 
to any one but an executor or administrator of the insured. Such a cause of action 
does not accrue until the administrator has been appointed. Conwav v. City of 
New York, 139 App. Div. 446, 124 N. Y. S. 660; Barnes v. City of Brooklyn, 22 
App. Div. 520, 48 N. Y. S. 26; Crapo v. City of Syracuse, 183 N. Y. 395, 76 N. E. 
465. These cases are not to be distinguished because they were statutory actions 
which could not accrue until the appointment of the person designated in the statute 
as the person authorized to maintain the action. The right to demand, in the in- 
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stant case, vested in the plaintiff upon her appointment and not in any one before 
that time, and therefore the cause of action did not accrue until the appointment 
of the plaintiff as administratrix of the estate of the insured. It was the appoint- 
ment of the administratrix, and not the death of the insured or the submission of 
the proofs of death, that started the statute running. 

At the opening of the trial, plaintiff moved to further amend the complaint 
by increasing the claim from $300 to $392. Defendant’s objection to this was sus- 
tained. At the close of the case, however, plaintiff's counsel renewed his motion 
to amend, upon the theory of conforming the pleadings to the proof. The court 
denied the motion. The court, having reserved its ruling on the whole case, made 
its decision containing findings of fact and conclusions of law without in any way 
reconsidering its decision on the trial which denied plaintiff motion to amend 
the complaint. It found as a fact that there was due to the plaintiff the sum of 
$300 with interest from the 2lst day of June, 1919, and as a conclusion of law that 
the plaintiff is entitled to a judgment for the full amount of the face of the policy, 
to wit, $350, with interest from the 21st day of June, 1919. But the action was 
brought to recover $300 upon a policy of insurance, the face amount of which was 
$392, and a judgment was granted the plaintiff for the sum of $350 with interest. 
Plaintiff’s motion to amend should have been granted. ; ; 

Although denied upon the trial, it appears to have been the intention of the 
learned court to grant it. He was in error, however, as to the amount. The mo- 
tion is deemed to have been granted. The judgment of the City Court of Yonkers 
is modified by reducing the amount of the recovery to the sum of $117, with inter- 
est from the date of the commencement of this action, and as so modified affirmed, 
without costs. Findings of fact and conclusions of law inconsistent with this opin- 
ion are reversed, and new findings will be made. 


Judgment of the City Court of Yonkers modified by reducing the amount of 
the recovery to the sum of $117, with interest from the date of the commencement 
of this action, and as so modified affirmed, without costs. Findings of fact and 
conclusions of law inconsistent with this decision are reversed, and new findings 
will be made. 

Scupber, J. (dissenting). The evidence makes it clear to my mind that the 
policy of insurance upon the life of plaintiff’s intestate was not an asset of the 
insured at the time of his death. His administratrix therefore acquired no title 
to it or to its proceeds, and never was vested with any cause of action upon it. In 
the lifetime of the insured, he gave the policy to his sister, who kept it alive by 
paying up the arrears, and thereafter by paying the premiums until the death of 
the insured: It is contended that because the policy, by its terms, forbade its as- 
signment, title to it remained in the insured. Doubtless the defendant could have 
raised, and could have availed itself of, this objection; but it could also, and it did, 
waive it for the benefit of Mrs. Foley, the sister of insured, because of her strong 
equities, and it settled with her under the “facility of payment” clause, entirely with- 
in defendant’s rights. There is no suggestion of fraud. The judgment appealed 
from, in my opinion, should be reversed. Settle order on notice. 


GOLDSTEIN v. NEW YORK LIFE INS. CO. et al. 
Supreme Court, Special Term, New York County. October 19, 1928. 
231 New York Supplement 161. 

1. INSURANCE—ALLEGATIONS THAT LIFE POLICIES WERE PRO- 
CURED IN CONSPIRACY TO SWINDLE INSURER, AND THAT IN 
CARRYING OUT CONSPIRACY INSURED WAS MURDERED, HELD 
TO STATE GOOD DEFENSE TO ACTION ON POLICIES. 

Allegations that life policies were applied for pursuant to conspiracy between 
assured and beneficiary to swindle company, that assured attempted to simulate a 
drowning in belief beneficiary would rescue him, but that beneficiary murdered as- 
sured and was convicted therefor, and that, on learning facts, company notified as- 
sured’s administrator of election to rescind policies, held to state good defense to 
administrator’s action on policies. 


(For other cases, see Insurance, Dec. Dig. § 640[3].) 
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2. INSURANCE—STATUTE PROVIDING THAT POLICY AND APPLICA- 
TION SHALL CONSTITUTE ENTIRE CONTRACT DOES NOT DE- 
PRIVE INSURER OF RIGHT TO RESCIND FOR CONSPIRACY TO 
DEFRAUD IT (INSURANCE LAW, § 101). 

Insurance Law, § 101, providing that insurance policy and application attached - 
shall constitute entire contract between parties, was not intended to deprive insurer 
of right to rescind contract obtained in carrying out conspiracy between insured 
and beneficiary to defraud company by simulating death. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

3. INSURANCE—BENEFICIARY, MURDERING ASSURED, CANNOT RE- 
COVER INSURANCE MONEY 
A beneficiary, who murders assured, forfeits all rights to insurance on the lat- 

ter’s life. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

4. INSURANCE—INSURED’S ESTATE MAY RECOVER ON LIFE POLICY, 
WHERE BENEFICIARY MURDERS ASSURED. 

Where beneficiary of life insurance policy murders insured, recovery may be 
had on policy by estate of assured. 

(For other cases, see Insurance, Dec. Dig. § 448.) 


5. INSURANCE—INSURER WOULD NOT BE LIABLE TO BENEFICIARY, 
OR TO INSURED’S ADMINISTRATOR, IF BENEFICIARY PROCURED 
LIFE POLICIES INTENDING TO MURDER INSURED. 

If life insurance policies were procured by beneficiary with intention to murder 
assured, insurer would not be liable, either to beneficiary or to assured’s adminis- 
trator. 

(For other cases, see Insurance, Dec. Dig. § 448.) 


6. INSURANCE—ALLEGATION THAT LIFE POLICIES WERE APPLIED 
FOR BY ASSURED “AT INSTANCE OF” BENEFICIARY HELD NOT 
EQUIVALENT TO ALLEGATION THAT BENEFICIARY, WHO MUR- 
DERED INSURED, PROCURED THEM. 

Allegation in insurer’s defense that policies were applied for by assured “at the 
instance of” beneficiary, who murdered insured, is not equivalent to allegation that 
beneficiary procured them, so as to preclude recovery on policies by insured’s ad- 
ministrator. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 


7. INSURANCE—ALLEGATIONS THAT ASSURED ASSIGNED LIFE POL- 
ICIES TO BENEFICIARY, WHO SUBSEQUENTLY MURDERED HIM, 
HELD TO STATE GOOD DEFENSE TO ACTION ON POLICIES BY 
ASSURED’S ADMINISTRATOR. 

Allegations by insurer that, after issuance of life policies, procured in carrying 
out conspiracy to swindle insurer, assured assigned all his interest in policies to 
beneficiary, who subsequently murdered assured, held to state good defense to ac- 
tion on policies by assured’s administrator. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 


Action by Louis Goldstein, as administrator of the goods, chattels, and credits 
of Ben Goldstein, deceased, against the New York Life Insurance Company and 
another. On plaintiff’s motion to strike out as insufficient in law, under Rules of 
Civil Practice, rule 109, certain separate and complete defenses. Motion granted 
in part, and denied in part, with leave to serve amended answer. 

William Lurie, of New York City (Copal Mintz, of New York City, of coun- 
sel), for the motion. 

Louis H. Cooke, of New York City, opposed. 


FRANKENTHALER, J. [1] Plaintiff, the administrator of the assured, moves to 
strike out as insufficient in law each of the four defenses to the various causes of 
action pleaded in the complaint. The first defense alleges that the policies which 
are the basis of the suit were applied for pursuant to a conspiracy between the as- 
sured and the beneficiary, which had for its object the collection of the insurance 
from the defendant company through the assured’s disappearance under circum- 
stances which would indicate that he had died; that in accordance with the con- 
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spiracy the assured attempted to simulate a drowning, in the belief that the benefic- 
iary would rescue him and enable him to disappear and share in the proceeds of 
the policies after their collection; that the assured was, however, deceived by the 
beneficiary as to the contemplated rescue, and was violently precipitated by the 
latter into the waters of Gravesend Bay and drowned; that said drowning was the 
result of a deliberate and premeditated design on the part of the beneficiary to kill 
the assured, and constituted murder in the first degree, for which the former was 
duly convicted; and that immediately on learning of the fraud the defendant com- 
pany notified plaintiff that it elected to rescind and cancel the policies, and offered 
to return to plaintiff the amount of the premiums theretofore paid. It seems to 
me that the foregoing allegat’ons state a good defense to the causes of action on 
the policies. It is true that the conspiracy alleged did not have in view the drown- 
ing of the assured. Nevertheless it cannot be gainsaid that according to the de- 
fense the latter’s murder was a direct, proximate and natural consequence of the 
conspiracy. The situation is therefore unlike that presented in Ampersand Hotel 
Co. v. Home Ins. Co., 198 N. Y. 495, 91 N. E. 1099, 28 L. R. A. (N. S.) 218, 19 
Ann. Cas. 839, where there was no casual connection between an attempt to defraud 
the insurer and the loss insured against. 

[2] Nor is there any merit to the contention that section 101 of the Insurance 
Law prevents the company from raising the defense under discussion in that it pro- 
vides that the policy and the application attached shall constitute the entire con- 
tract between the parties. It is improbable that section 101 was ever intended to 
deprive the insurer of the right to rescind the contract under circumstances such as 
those which are alleged to have existed here. In Smith v. National Benefit Soc‘ety, 
123 N. Y. 85, 25 N. E. 197,9 L. R. A. 616, although suicide was not a defense under 
the policv, it was held that the taking out of the policy with the intent of commit- 
ting suicide was a fraud upon the insurance company which barred any recovery. 
This decision was rendered prior to the enactment of section 101 of the Insurance 
Law, but an examination of the opinion discloses that the holding was not based 
upon the existence of a provision in the policy making fraud a defense. As sec- 
tion 101 does no more than define the terms of the policy, it follows that it cannot 
affect the assertion of a defense which does not depend for its efficacy upon the 
language of the policy. This is not the case of an insurer’s reliance upon a false 
representation not embodied in the policy. See Murphy v. Colonial Life Ins. Co. 
of America, 163 App. Div. 875, 147 N. Y. S. 565. Here the fraud consisted, not of 
an untrue affirmative representation, but of the assured’s omission to inform the 
company that it was in reality insuring a swindle rather than a life. It went to the 
very heart and essence of the policv, to such an extent that it may well be said 
that there never was in fact any valid contract of insurance. 

Various other objections are urged with regard to the defense under considera- 
tion, among them that it states conclusions rather than facts, but they appear to me 
to be unfounded. 


[3, 4] In the second defense it is alleged that the policies were applied for by 
the assured “at the instance of” the defendant Joseph Lefkowitz; that the beneficiary 
“was changed to the defendant Joseph Lefkowitz” some time after the issuance of 
the policies; that thereafter Lefkowitz murdered the assured: and that as a result 
there can be no recovery on the policies. It is clear that a beneficiary who murders 
the assured forfeits all rights to the insurance on the latter’s life. It seems, how- 
ever, that under such circumstances the great weight of authority is in favor of 
permitting a recovery by the estate of the assured. Cooley, Briefs on Law of In- 
surance. vol. 4, p. 3154; Richards on Insurance (3d Ed.) p. 81; Vance on Insur- 
ance (1904 Ed.) p. 393, and cases cited. See, also, Welch v. Travelers’ Ins. Co. 
(Sup.) 178 N. Y. S. 748: Hewitt v. Equitable Life Assur. Soc. of United States 
(C.. ©; A. S)iS'P- (2d): 706. 


The theory upon which this is allowed is not altogether clear. Some cases 
contain language to the effect that both insurer and insured contemplated the in- 
surance should be paid to some one, and that therefore it cught not to be forfeited. 
I find it difficult to agree that the company should be required to pay merely be- 
cause it would otherwise be “unjustly” enriched. It seems to me that a recovery 
by the estate of the assured can be justified only on the basis that the implied inten- 
tion of the parties was that, if the beneficiary should be unable to take, the insur- 
ance should be paid to those who would take in the absence of a beneficiary. See 
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Hewitt v. Equitable Life Assur. Soc. of United States, supra. However, whatever 
the reasoning may be upon which the doctrine is based, it is too widely recognized 
to be disregarded, and the defense must accordingly be stricken out as insufficient 
in law. 

[5, 6] If the insurance had been procured by Lefkowitz, with an intention on 
his part to murder the assured, the insurer could doubtless defeat the action. He- 
witt v. Equitable Life Assur. Soc. of United States, supra. But the second defense 
contains neither of those allegations. An averment that the policies were applied 
for by the assured “at the instafce of” Lefkowitz is not equivalent to an allegation 
that the latter procured them. Whoever may have induced the assured to take out 
the insurance, the fact remains that according to the answer he, and no one else, 
was the applicant. 

[7] The third defense differs from the second, in that it is alleged, in addition, 
that after the issuance of the polices the assured delivered and assigned them to 
Lefkowitz, their beneficiary. By virtue of the assignment the assured surrendered 
all right, title, and interest in the policies, and his contractual relation with the 
company may be regarded as kaving terminated. The only respect in which he 
still remained connected with the policies was that they became payable on his 
death. Under such circumstances I can see no ground for any implication that the 
parties intended that if the assignee, the sole owner of the policies, should be dis- 
qualified from taking, the insurance should be paid to the estate of the assured. 
Nor do I know of any authority for extending to assignees the rule applicable to 
beneficiaries. 

The third defense is accordingly sustained as sufficient in law. The fourth 
defense is practically identical with the first, and appears to involve needless repe- 
tition. 

The motion is granted to the extent of striking out the second defense, and 
denied as to the other defenses, with leave to serve an amended answer within 20 
days on payment of $10 costs. 





RUSSELL v. MASSACHUSETTS MUT. LIFE INS. CO. et al. 
Court of Appeals of Ohio, Erie County. Sept. 23, 1927. 
163 Northeastern Reporter 215. 
INSURANCE—CREDITOR, AS ASSIGNEE OF LIFE POLICY OF PLAIN- 

TIFF’S DECEASED HUSBAND, HELD ENTITLED TO PROCEEDS OF 

POLICY TO APPLY ON DECEDENT’S INDEBTEDNESS. 

Where plaintiff, as beneficiary, jointly with her husband, since deceased, and 
with consent of insurance company, assigned husband’s life insurance policy to 
defendant bank as collateral for a loan, held, that the defendant bank was ent tled 
to proceeds of policy to apply upon indebtedness owing to it bv the decedent, not- 
withstanding the fact that the officer of the defendant bank told the plaintiff that 
the policy had been lost, or indicated by his statements, that it might be returned 
to her. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

Action by Angeline M. Russell against the Massachusetts Mutual Life Insur- 
ance Company and another. Judgment for defendants, and plaintiff appeals. De- 
cree for defendants.—[By Editorial Staff.] 

H. L. Peeke, of Sandusky, for plaintiff. 

J. F. McCrystal, of Sandusky, for defendants. 

WituiAMs, J. This cause ccmes into this court on appeal, and, the question of 
appealability not having been raised, we pass to a consideration of the cause upon 
its merits. 

The plaintiff, Angeline M. Russell, seeks to recover the proceeds of an insur- 
ance policy issued by the Massachusetts Mutual Life Insurance Company, one of 
the defendants herein, on the life of her late husband, Charles C. Russell. The 
proceeds of the policy, amounting to $998.95, have been paid by the insurance com- 
pany to, and are now in the hands of, the clerk of this court. The defendant the 
American Banking & Trust Company claims the right to apply the proceeds of the 
policy to the payment of an indebtedness owing to it by Charles C. Russell at the 
time of his decease. The plaintiff was the beneficiary under the policy of insur- 
ance, and on May 8, 1916, jointly with her husband, executed and delivered an as- 
signment of the policy to the American Banking & Trust Company, which was ap- 
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proved by the insurance company. At that time the decedent was indebted to the 
bank, and continued until his death to be indebted in amounts varying from 
time to time. When he died, he owed the bank $1,500. 

It is an undisputed fact that the assignment was executed by plaintiff and her 
husband as above stated, and the indebtedness of the husband to the bank at the 
time of his death is undisputed. There is no evidence whatever to show that the 
assignment agreement was abrogated or the rights of the parties thereunder in any 
way changed by a new agreement. From the time the bank received the policy 
under the assignment agreement until the date of décedent’s death, it held the policy 
subject to its terms. The rights of the parties are therefore controlled by and to 
be determined from the terms of that agreement. It reads as follows: 

“For value received——hereby assign all right, title, and interest in and to 
policy No. 109709 issued by the Massachusetts Mutual Life Insurance Company, 
and insuring the life of Charles C. Russell, to the American Banking & Trust Com- 
pany and the said the American Banking & Trust Company, is hereby authorized to 
collect from the said company the full amount which may become due on said pol- 
icy when it becomes a claim, and, out of the money so received, retain for its own 
use the amount of any indebtedness of the said Charles C. Russell to the said the 
American Banking & Trust Company, and to pay over the balance, if any, to the 
same person, or persons, as are named in said pelicy as beneficiaries, or to the per- 
son, or persons, who may then be entitled to receive the same. 

“This assignment is. subject to all the conditions of the policy, and the contract 
of insurance still remains between the original partities to the same. It is under- 
stood that any dividends of surplus on account of said policy may be applied by 
said company towards the payment of premiums, unless the insured shall have in 
writing requested otherwise, and that in case this policy is now, or‘ shall hereafter 
become, by operation of law or otherwise, binding upon said company as paid-up in- 
surance, all dividends to which it may become entitled shall be paid to the insured. 

“In witness whereof we have hereunto set our hands and seals this 8th day of 


May, 1916. 
“Chas. C. Russell. 
“Angeline M. Russell. 
“In presence of : 

“Lucia A. Russell. 

“Henry J. Schiller.” 

The terms of this agreement are set forth in language that is plain, unequivocal, 
and free from double meaning. Under it at such time as the policy became a 
claim the bank was authorized to collect from the insurance company the amount 
of the policy and retain for its own use the amount of any indebtedness of Charles 
C. Russell to the American Banking & Trust Company, and to pay the balance over 
to the beneficiary under the policy, or those entitled to receive it. The policy be- 
came a claim at the death of Charles C. Russell. Even though the plaintiff may 
have gone to an officer of the bank, who told her that the policy had been lost, or 
indicated by his statements that it might be returned to her, the policy would still 
be held as collateral under the original agreement until a new agreement was made 
or the original agreement abrogated. 

The defendant, the American Banking & Trust Company, is entitled to the 
proceeds of the insurance policy, to be applied on the payment of the indebtedness 
of the decedent. 

Decree accordingly. 

Richards and Lloyd, JJ., concur. 


COMMONWEALTH ex rel. BALDRIGE, Atty. Gen., v. MINISTERS’ 
PROTECTIVE SOCIETY. 
Supreme Court of Pennsylvania. June 30, 1928. 
143 Atlantic Reporter 232. 

1. INSURANCE—MINISTERS’ PROTECTIVE SOCIETY HELD “BENEFI- 
CIAL SOCIETY,” SUBJECT TO INSURANCE COMMISSIONER’S SU- 
PERVISION AND TO DISSOLUTION UNDER STATUTE (PA. ST. 
SUPP. 1928, §§ 11372al, 11372a29, 12490a502). 

Ministers’ protective society held not insurance company or fraternal associa- 
tion, but a beneficial society within Act May 20, 1921 (P. L. 916, § 1 (Pa. St. Supp. 
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1928, § 11372al), and hence subject to supervision of insurance commissioner under 
section 29 (section 11372a29), and to dissolution under Insurance Department Act 
May 17, 1921, P. L. 789, 806, § 502 (Pa. St. Supp. 1928, § 12490a502.) 

(For other cases, see Insurance, Dec. Dig. §§ 687, 691.) 


2. INSURANCE—BENEFICIAL SOCIETY WITH SURPLUS AND ANNUAL 
INCOME EXCEEDING EXPENSES HELD SOLVENT, THOUGH NOT 
ACTUARIALLY SO; “INSOLVENCY” (INSURANCE DEPARTMENT 
ACT, § 502 (a) [Pa. St. Supp. 1928, § 12490a502]). 


Beneficial society having annual income exceeding expenditures and accumulat- 
ing surplus held not insolvent within Insurance Department Act May 17, 1921, P. L. 
789, 806, § 502 (a) (Pa. St. Supp. 1928; § 12490a502), authorizing dissolution, 
though ratio of assets, contingent and otherwise, to contingent and matured liabili- 
ties, is less than 100 per cent; “insolvency” of such society existing only when it 
is unable to pay its debts in ordinary or usual course of business. 

(For other cases, see Insurance, Dec. Dig. § 701.) 


3. INSURANCE—PROTECTIVE SOCIETY, ABLE TO MEET LOSSES 
FROM INCOME IN ORDINARY COURSE OF BUSINESS, AND LIMIT- 
ING ANNUITIES TO INCOME FROM INVESTMENTS, PLUS 2 PER 
CENT OF ANNUITY FUND, HELD NOT IN CONDITION RENDER- 
ING FURTHER TRANSACTION OF BUSINESS HAZARDOUS (INSUR- 
ANCE DEPARTMENT ACT, § 502(e), [Pa. St. Supp. 1928, § 12490a502]). 


Ministers’ protective society, promptly meeting all its financial liabilities during 
its seven years’ corporate existence, able to meet losses accruing from dues, prem- 
iums, etc., in ordinary course of business, paying no annuities exceeding income 
from investments, plus 2 per cent of annuity fund, and discontinuing policy cover- 
ing others than ministers, held not in such condition that its further transaction of 
business will be hazardous to policyholders, creditors or public, as required to au- 
thorize its dissolution under Insurance Department Act May 17, 1921 (P. L. 789, 
806), § 502(e) (Pa. St. Supp. 1928, § 12490a502). 

(For other cases, see Insurance, Dec. Dig. § 706.) 


4. INSURANCE—MINISTERS’ PROTECTIVE SOCIETY’S ISSUANCE OF 
CHRISTIAN WORKERS’ POLICY HELD NOT CHARTER VIOLATION 
AUTHORIZING DISSOLUTION (INSURANCE DEPARTMENT ACT, § 
502(f) [Pa. St. Supp. 1928, § 12490a502]). 


Issuance of Christian workers’ policy by ministers’ protective society to persons 
paying annual dues he/d not violation of charter, which disclosed one purpose to be 
protection of members by maintaining funds from dues collected from them, to be 
used for beneficial and protective purposes in case of disability of any of them, 
and hence not subject to dissolution under Insurance Department Act May 17, 1921, 
P. L. 789, 806, § 502(f) (Pa. St. Supp. 1928, § 12490a502). 


(For other cases, see Insurance, Dec. Dig. §706.) 


5. INSURANCE—BENEFICIAL SOCIETY’S FAILURE TO _ RESTRICT 
MEMBERSHIP TO CLASS WOULD NOT BE CHARTER VIOLATION 
AUTHORIZING DISSOLUTION, IN VIEW OF PROVISION THAT ANY 
CLERGYMAN OR OTHER CHRISTIAN WORKER, MORE FULLY DE- 
SCRIBED IN BY-LAWS RESTRICTING MEMBERSHIP, MAY BE- 
COME MEMBER BY PAYING FEE (INSURANCE DEPARTMENT ACT, 
§ 502(f) [Pa. S. Supp. 1928, § 12490a502]). 


Failure of ministers’ protective society to restrict privileges of membership to 
a class, as required of beneficial associations, would not be violation of charter au- 
thorizing dissolution under Insurance Department Act May 17, 1921, PP. kota 
806, § 502(f) (Pa. St. Supp. 1928, § 12490a502), in view of provision that any 
clergyman or other Christian worker, more fully described in by-laws, which con- 
siderably restricted membership, may become member on payment of prescribed fee. 


(For other cases, see Insurance, Dec. Dig. § 706.) 


6. INSURANCE—MEMBERSHIP CERTIFICATES, ENTITLING HOLDERS 
TO BENEFITS STATED IN BENEFICIAL SOCIETY’S BY-LAWS, 
MAKE LATTER PART OF CONTRACT. 


Beneficial society’s certificates of membership, stating that holder is entitled to 
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benefits set forth on back thereof and in by-laws, make latter a part contract be- 

tween members and soc-ety. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

7. INSURANCE—BENEFICIAL SOCIETY, NOT EMPLOYING AGENTS 
NOR OFFERING BENEFITS TO GENERAL PUBLIC, HELD NOT 
WITHIN STATUTE LIMITING DEATH BENEFITS (ACT APRIL 29, 
1874; P. 1. 73,°$ 2, par. 92 Pa, St. 1920,:S 168). 

Beneficial society not employing agents nor offering its benefits to general 
public /iel? not required to comply with Act 23, 1891, P. L. 107 (Pa. St. 1920, 
§ 11368), limiting death benefits payable by societies incorporated under Act April 
29, TS74, POL. 78,8 2. par: 9. 

(For other cases, see Insurance, Dec. Dig. § 689.) 

8 INSURANCE—MINISTERS’ PROTECTIVE SOCIETY HELD IMPLIED- 
LY AUTHORIZED BY STATUTE TO ISSUE BENEFIT CERTIFI- 
CATES (PA. ST. 1920, § 5594). 

Act April 29, 1874, P. L. 73, § 2, par. 9, as amended by Act July 15, 1897, P. L. 
283 (Pa. St. 1920, § 5594), impliedly authorizes ministers’ protective society, incor- 
porated thereunder, to issue benefit certificates. 


(For other cases, see Insurance, Dec. Dig. § 689.) 


9. INSURANCE—BENEFICIAL SOCIETY’S FAILURE TO SET UP AN: 
NUITY FUND BY WITHDRAWAL FROM SURPLUS IS NOT 
GROUND FOR DISSOLUTION (INSURANCE DEPARTMENT ACT, § 
502 [PA. ST. SUPP. 1928, § 12490a502]). 

Failure of beneficial society issuing annuity contract to set up annuity fund by 
withdrawal from surplus, when means are at hand to do so, is not sufficient reason 
for dissolution thereof under Insurance Department Act May 17, 1921, P. L. 789, 
806, § 502 (Pa. St. Supp. 1928, § 12490a502). 

(For other cases, see Insurance, Dec. Dig. § 706.) 

10. INSURANCE-—IF BENEFICIAL SOCIETY FAILS TO HEED INSUR- 
ANCE COMMISSIONER’S ADVICE TO REMEDY EVILS AFTER AF- 
FIRMANCE OF ORDER DISCHARGING RULE FOR DISSOLUTION, 
NEW APPLICATION FOR ORDER TO SHOW CAUSE FOR DENYING 
FURTHER RELIEF MAY BE MADE (INSURANCE DEPARTMENT 
ACT, §§ 502, 505 [PA. ST. SUPP. 1928, §§ 12490a502, 12490a505]). 
Petition for dissolution of beneficial society under Insurance Department Act 

May 17, 1921, P. L. 789, 806, § 502 (Pa. St. Supp. 1928, § 12490a502), not having 
been dismissed by court of common pleas, which merely discharged rule to show 
cause, application may again be made, after affirmance of such order, for order 
directing society to show cause why such further relief as situation requires should 
not be had under section 505 (section 12490a505), if it fails to heed proper advice 
from insurance commissioner to remedy such evils as payment of large annual 
directors’ fees and salaries and general high cost of conducting its business. 

(For other cases, see Insurance, Dec. Dig. § 707.) 

Jud Appeal from Court of Common Pleas, Dauphin County; John E. Fox, A. 1. 

udge. 

Suit by the Commonwealth of Pennsylvania, on the relation of Thomas J. 
Baldrige, Attorney General, against the Ministers’ Protective Society. From an 
order denying dissolution of defendant corporation, plaintiff appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Paul C. Wagner, Deputy Atty. Gen., and Thomas J. Baldrige, Atty. Gen., for 
appellant. 

Frank J. Thomas (of Thomas & Thomas), of Meadville, and Sterling G. 
McNees, of Harrisburg, for appellee. 

MoscuziskER, C. J. The commonwealth, through the Attorney General, asked 
that defendant corporation be dissolved; the court below refused to so decree, and 
this appeal followed. 

In support of the prayer of the petition, it was suggested: (1) That defendant 
was insolvent; (2) the condition of defendant was such that to allow it to con: 
tinue in existence would be hazardous to its members, its creditors, and the public; 
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(3) that defendant had willfully violated its charter and the laws of the state, 
particularly the Act of May 23, 1891, P. L. 107 (Pa. St. 1920, § 11368). There- 
fore, the relator contended that the corporation should be terminated and its business 
liquidated under the provisions of section 502 of the Insurance Department Act 
of May 17, ee P. L. 789, 806 (Pa. St. Supp. 1928, § 12490a502), which provides, 
inter alia, that: 


“Whenever any domestic insurance company, * * * including all * * * societies 
* * * which are subject to examination by the insurance commissioner, * * * (a) 
is insolvent, * * * (e) is found, after an examination, to be in such cond:tion that 
its further transaction of business will be hazardous to its policyholders, or to its 
creditors, or to the public; or (f) has willfully violated its charter or any law 
of the commonwealth * * *, the insurance commissioner shall communica.e the 
facts to the attorney general, who shall, after hearing, apply to the court of common 
pleas of Dauphin county * * * for an order directing such * * * society * * * to 
show cause why its business should not be closed, and the insurance commiss oner 
should not take possession of its property and conduct its business, and for such 
other relief as the nature of the case and the interests of its policyholders, creditors 
* * * or the public may require.” 


[1] It may be well to say, preliminarily: We agree with the court below that 
defendant is neither an insurance company nor a iraternal association, but must 
be classified as a beneficial society (see definitions in Com. v. Equitable Ben. 
Socie‘y, 137 Pa. 412, 419, 420, 15 A. 456, of insurance companies and beneficial 
societies, and in section 1 of Act of May 20, 1921, P. L. 916 (Pa. St. Supp. 1928, 
§ 11372a1), of fraternal benefit associations or societies) subject to the supervision 
of the insurance commissioner, under section 29 of the Act of May 20, 1921, P. L. 
916 (Pa. St. Supp. 1928, § 11372a29); and that section 502 of the Act of May 
17, 1921, supra, under which these proceed.ngs were brought, applies so far as the 
remedy is concerned. Next, since this case depends to a great extent on findings 
of fact, not excepted to, appellant’s contentions resting in most part on the claim 
that wrong conclus‘ons were drawn by the court below from its own findings, we 
shall, in disposing of these contentions, quote at large from the opinion of that 
tribunal, for it correctly and sufficiently covers the princ-pal points involved. 

[2] Negativing the commonwealth’s first suggestion, the court below rightly 
states : ; 

“We have [no statutory] definition of solvency * * * of a beneficial society. 
Our Supreme Court, however, has defined it in tne case of Taylor v. Order of 
Sparta, 254 Pa. 556, 99 A. 157; [there], quoting from Com. ex rel. v. Tradesman’s 
Trust Co., 237 Pa. 316, 85 A. 363, it [is] said: ‘Insolvency, in its legal sense * *-* 
exists whenever such an instituticn, from any cause, is unable to pay its debt in 
the ordinary or usual course of its business.’ * * * Applying this definition * * * to 
the defendant corporation, we cannot find it to be insolvent. The evidence discloses 
its obligations are for sickness, accident, burial, death, accidental or natural, and 
annuities, all of which are authorized by the charter. In the year 1926, for such 
obligat‘ons the corporation paid out $14,470.71. Its other expenses in the conduct 
of its business for the year amounted to $56,465.28, making a total expenditure 
of $70,935.99; all of which was met by income during the same period made up 
by dues, premiums, rents and other miscellaneous receipts, totalng $97,419.60. At 
the expiration of the period, the * * * corporation had a surplus of $93,605.04. The 
contention of the commonwealth is that [defendant] is not actuarially solvent; that 
is, that the ratio of assets, cont’ngent and otherwise, to contingent and matured 
liabilities is not at least 100 per cent., but * * * is very much less. We find 
nowhere in the law relating to beneficial societies such requirement of solvency, 
but, on the other hand such requirement only as [stated] above. We find from 
the evidence submitted that the society is able to pay its debts in the ordinary or 
usual! course of ‘ts business and, therefore [that it] is not insolvent.” 

. [3] In disposing of the second charge, that defendant corporation was in 
“such a condition that its further transaction of business [would] be hazardous to 
its members, to its creditors, and to the public,” the court below well states: 

“The corporation has been in existence for a period of about seven years and 
up to this time has promptly met all. of its financial [liabilities]. The outstanding 
obligations, as Guoted above, are for sickness, accident and death [benefits]. and 
for annuities. The evidence shows that the loss accruing from sickness, disability 
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or death in the ordinary course of business will be met by the dues, premiums 
and miscellaneous income. As to the annuities, the contract is one that is quite 
favorable to the * * * corporation in that no annuity is to be paid unless the member 
{has been in the organization] for 15 years and has reached the age of 65, and that 
in no one year shall more be paid out in annuities than will equal the income from 
investments plus two per centum of the annuity fund. The evidence discloses 
that the defendant * * * has discontinued the Christian workers’ policy [mentioned 
in the next paragraph of this opinion] and will not in the future conduct any 
business along that line; if this is adhered to, the scope of [its] liabilities * * * will 
be reduced. We cannot find that the corporation is in such condition that its 
further transaction of business will be hazardous to its policyholders, creditors, or 
to the public.” 

[4-6] The third reason assigned by the Attorney General, that defendant has 
willfully violated its charter and the laws of the commonwealth, also is adequately 
disposed of in the opinion of the court below. As is there correctly said: 

“The evidence discloses that defendant was issuing an accident benefit policy 
known as the Christian workers’ policy, with a maximum liability of $2,200 and 
a minimum liability of $500. The commonwealth contends that, in doing this, the 
corporation was operating as a general accident and health insurance company, and 
* * * violating its charter. * * * One of the puiposes disclosed by the charter is to 
provide protection to [the] members [of defendant society] by maintaining funds 
from dues collected from the members to be used for beneficial and protective 
purposes in case of the disability of any of them. An examination of the policy 
in question discloses that each member protected by [it] paid annual dues in the 
amount of $10. We see no violation of the charter * * * in the corporation issuing 
this policy; it is not insurance, it does not come within the definition of insurance 
[as that term is defined in Com. v. Equitable Ben. Ass’n, 137 Pa. 412, 18 A. 1112], 
and we think it is specifically provided for in the charter. * * * The commonwealth 
also contends that the defendant corporation is not a beneficial association in which 
the privileges of membership are restricted to a class. Even if [that fact be 
true]. it is not a violation of the charter. * * * [This], by section 8, provides, 
amongst other things, that any clergyman or other Christian worker, as may be 
more fully described in the by-laws, * * * may become a member of [the] society 
upon the payment of a membership fee of $3. * * * The by-laws set forth the 
various persons designated as Christian workers and eligible to become members 
[and thereby the membership is very considerably restricted]; there is no evidence 
that there were members other than those designated in the charter and by-laws.” 

We may add that, since defendant’s certificates of membership, called policies 
above, refer to the by-laws of the society, stating that the holder thereof is entitled 
to the benefits set forth on the back of the certificates and in such by-laws, this 
makes the latter a part of the contract between the members and he society. Porter 
v. Com. Casualty Co., 267 Pa. 410, 413, 110 A. 153. 


{7] One other position of the commonwealth, connected with its third conten- 
tion, the court below disposed of rather summarily as follows: 

“Tt is also contended that the defendant has failed to comply with the provisions 
of the Act of 1891, P. L. 107; [but] the defendant is not bound so to comply; the 
last sentence of this act is that it shall apply only to companies employing agents and 
doing a general public insurance business. The testimony discloses that [defendant] 
does not employ agents and that it does not conduct a general public insurance 
business.” 

The act of 1891 grants “limited insurance powers” to certain kinds of benefit 
societies, doing business in a defined way (Com. v. Keystone Ben. Ass’n, 171 Pa. 
465, 472, 32 A. 1027); it provides in effect that “it shall be lawful for any cor- 
poration [‘employing agents and doing a general insurance business’], incorporated 
under * * * the ninth paragraph of section two of [the Act of April 29, 1874 (P. 
L. 73) which provides for] ‘the maintenance of a society for beneficial or protective 
purposes to its members from funds collected therein,’ to * * * enter into contracts 
to pay, to each member thereof, money or benefits not exceeding ten dollars per 
week in the event of sickness, accident or disability, or to pay not exceeding the 
sum of two hundred and fifty dollars in the event of death,” the act not to apply, 
however, to societies operating on the lodge system, or to societies formed for the 
exclusive benefit of members of religious bodies or for the benefit of certain therein 
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defined classes of employees. The commonwalth contnds: (1) That defendant 
society is within this act, and that thereunder it cannot lawfully contract to pay 
more than $250 in the event of death; (2) that if not within the act, the society 
has no power to enter into contracts to pay benefits to its members. We agree with 
the court below that the statute in question does not apply to or control defendant. 
In Com. v. Keystone Benefit Ass’n, 171 Pa. 465, 470, 472, 32 A. 1027, we said that 
the act of 1891 was fairly construed by the court of first instance; and that tri- 
bunal, in its opinion there published, held that the provisions of this statute applied 
to those beneficial societies only which “offered their benefits through agents to 
the general public.” Here, the court below has found that the present society 


neither employs agents, within the meaning of the act of 1891, nor offers its benefits 
to the general public. 


[8] As to appellant’s claim that, without the aid of the statute under con- 
sideration, a society like defendant would lack authority to issue any benefit cer- 
tificates, appellee correctly contends that the Act of 1874, P. L. 73, under which 
it was incorporated, as amended by the Act of July 15, 1897, P. L. 283 (Pa. St. 
1920, § 5594), by ‘paragraph 9 of section 2, gives ample implied authority to that 
end. We find no direct ruling on the point at issue, but in Porter v. Com. Casualty 
Co., 267 Pa. 410, 416, 110 A. 153, 155, this court broadly intimated that benefit 
societies like the present defendant—meaning societies not conducted on the lodge 
system nor offering insurance generally—were neither deprived by the act of 1891 
of the right to engage themselves to pay more than $250 at the death of a member, 
nor if they followed that course were they necessarily to be classed as doing a 
general insurance business, within the meaning of that term as used in the statute; 
we there said: 

“Plaintiff's argument, that the record shows the Fraternities Accident Order 
to have been engaged in doing a life insurance business because, if for no other 
reason, it agreed on a $2,000 death benefit, whereas, under Pennsylvania law, the 
order, not being conducted on the lodge system, had no legal authority to contract 
for the payment of more than $250, does not impress us.” 


[9] In addition to the above matters, the court below states: 


“Another contention of the commonwealth * * * is that the issuing of a con- 
tract carrying annuity benefits makes it incumbent upon the corporation to provide 
c a c . = : Ses . ” 
a fund for the payment of such annuities when they come due. 
And correctly answers this point thus: 
“The by-laws [of defendant sociciy stinulate] that the total amount of annuities 
paid in any one year shall not exceed the income of invested funds * * * plus 
two per centum of the annuity fund. The provision {just stated] requires that 


an annuity fund be set up, [and] this could be done by withdrawal from the 
surplus; [but] the failure [so to act], when the means are at hand with which 
to do it, is not sufficient reason to dissolve the corporation.” 


[10] Finally, while there is no evidence in the printed record upon which a 
finding can be based that the commonwealth has sustained its charge that defendant 
has “willfully” violated its charter or the laws of the commonwealth, yet we agree 
with the court below that the evidence shows matters of management which should 
be “discontinued or changed.” In this connection, that tribunal very properly com- 
ments on “the payment of large annual directors’ fees and salaries,” and on the 


general “high cost of conducting the business of the society”; but it significantly 
adds: 


“There is a disposition, * * * disclosed by testimony * * * of officers of the 
corporation, to remedy such evils or defects, [which] can * * * be done by heeding 
the advice of the insurance commissioner.” 


To this suggestion we add: Since all that the court below did was, first to 
allow and then to discharge a rule to show cause, the petition upon which the 
present proceedings rest not having been dismissed, if defendant fails to heed proper 
advice from the insurance commissioner, application may again be made, in these 
proceedings, for an order directing the society to show cause why such further 
relief as the situation may require should not be had. See section 505 of Act 
of May 17, 1921, P. L. 789, 807 (Pa. St. Supp. 1928, § 12490a505). 


On the record now before us, we cannot hold that the court below erred in 
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refusing to make absolute the rule to show cause why defendant corporation should 
not be dissolved. 

The order appealed from is affirmed. 

FREE AND ACCEPTED MASONS OF TEXAS v. BROWN. (No. 3563.) 
Court of Civil Appeals of Texas. Texarkana. June 27, 1928. 
Rehearing Denied July 5, 1928. 

9 Southwestern Reporter (2d) 364. 
INSURANCE—BENEFICIARY HELD ENTITLED TO RECOVER RELIEF 

BENEFITS, NOTWITHSTANDING DEFAULT IN PAYMENT OF 

DUES, IN VIEW OF SECRETARY’S ACTION. 

Where constitution of fraternal association provided that, on failure of 
member to promptly pay dues, he should be dropped from roll and notified thereof 
on next day by local secretary, and on failure of secretary to drop delinquent mem- 
ber from roll it became obligation of lodge to pay dues for defaulting member 
and to report name on roll, held that, where secretary paid one installment of dues 
of defaulting member and failed to notify member that he was dropped from 
roll, on death of such member his beneficiary was entitled to collect relief benefits. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

Appeal from District Court, Bowie County; Hugh Carney, Judge. 

Action by Sikie Brown against the Free and Accepted Masons of Texas. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Arnold & Arnold, of Texarkana, Ark. and Slay, Simon & Smith, of Fort 
Worth, for appellant. 

Wm. V. Brown, of Texarkana, Tex., for appellee. 

Honcrs, J. This suit was filed by the appellee to collect relief benefits amount- 
ing to $481, which it is claimed were due from the appellant on the death of 
E. M. Kindrick, a former member. Kindrick died March 28, 1927; and it is 
alleged that he was at the time of his death a member in good standing of the 
local lodge and of the Grand Lodge of Free and Accepted Masons of Texas. This 
appeal is from an instructed verdict against the appellant for the full amount sued 
for. 

The evidence shows that Kindrick was a member of the local Masonic Lodge 
in Texarkana, ‘'ex., in 1926; and it is conceded that his beneficiary is entitled to 
recover in this suit, unless Kindr’ck was in bad financial standing at the time of 
his death. The determination of that question is controlled by the constructon 
that should be placed upon certain provisions of the appellant’s constitution. That 
entre instrument was introduced in evidence. To quote the numerous provisions 
bearing upon the question before us would unnecessarily incumber this op‘nion 
with details of no general importance. ‘The constitution provides, in substance, 
that each member shall annually pay what are called “relief dues” amounting to 
$10. Those dues are payable to the secretary of the local lodge on or before 
May 15 of each year. It is further provided, however, that such dues may be 
pa'd in two installments; one cn or before September 10, and the other on or 
before December 10. If a member fails to pay the first installment of $5 on or 
before the 10h of September, he shall be dropped from the roll of his lodge, and 
on the next day shall be notified by the secretary that he has been dropped. In 
that connection it is further provided: 

“In case the Worshipful Master of the lodge fails, refuses or neglects to drop 
from the roll the said member who failed to pay the first installment of $5.00 for 
rel‘ef and notify him the next day of his being dropped; or if he or the lodge fails 
to notify the Grand Secretary on or before September 15 that the said member 
has been dropped from the roll; then in that case the lodge shall be required to 
send to the General Secretary and be held responsible to pay the first installment 
of $5.00 for relief and Grand Lodge dues for the said member on or before Sep- 
cember 15 of each and every Masonic year.” 

Tdentically the same proceedings are required if the second installment is not 
paid on or before December 10. The secretary of the local lodge was called by 
the appellant and testified, in substance, that Kindrick had been a member of the 
local lodge in Texarkana, Tex., that he failed to pay his Grand Loige dues on 
vr before September 10, 1926, but the lodge paid those dues for h'm. He failed, 
however, to pay his dues on December 10, 1926; and in making out his report 























Life] Fort Worth Mut. Benev. Ass’n. v. Akin 29 


witness, as secretary, dropped Kindrick from the roll. He was supposed in that 
report to send the names of those dropped from the roll, and accordingly he so 
reported Kindrick. He further testified that Kindrick had been dropped by order 
vi the Worshipful Master, but that he had failed to notify Kindrick as required 
by the constitution. His reason for not notifying him was that he did. not know 
where Kindrick was. 


Other portions of the constitution provide that unless the iinidal member’s 
name is on the roll of the Grand Lodge at the time of his death, his beneficiary 
shall not be entitled to share in the relief fund. That requirement is apparently 
demanded, although the local secretary wrongfully failed to incorporate the mem- 
ber’s name in the report to the Grand Secretary. 


The payment of Kindrick’s dues by the lodge for September was for the benefit 
of Kindrick and kept h'm in good standing until December 10 following. When 
the December installment became due, Kindrick still had not been notified of his 
delinquency, and under the constitution the local lodge was required to pay that 
installment also. The questicn then is: Did the failure of the lodge to make 
that payment and ‘the wrongful dropping of Kindrick’s name from the roll affect 
the latter’s financial standing with the Grand Lodge? Undoubtedly that fa‘lure 
resulted in omitting Kindrick’s name from the December roll, and the om’ssion 
continued to the time of his death. The prompt notification of a member that 
his name has been dropped from the roll, and that his beneficiary will not be 
entitled to any relief benefits, was evidently intended to enable the member to 
reinstate himself, if he so desired. Doubtless that is why the failure to give notice 
the next day imposed upon the local lodge the duty of paying the installment for 
the delinquent member. 


The constitution further provides, in substance, that in no instance shall the 
local lodge be considered the agent of the Grand Lodge, nor shall the Grand Lodge 
be responsible for the failure of the local lodge to transmit dues collected from 
its members. Such provisions of the organic laws of benefit associations have been 
repeatedly condemned and repudiated by the courts. Maccabees v. Johnson (Tex 
Civ. App.) 273 S. W. 612; Calhoun v. Maccabees (Tex. Com. App.) 241 S. W. 
101; Supreme Lodge, K. of P., v. Withers, 177 U. S. 260, 20 S. Ct. 611, 44 L. Ed. 
762. Here the local secretary is designated as the only person authorized to col'ect 
Grand Lodge dues from members. He is the only person authorized to transmit 
those dues to the Grand Lodge. He is the man authorized to notify delinquent 
members that they had been dropped from the roll. When he fails in the la‘ter 
dutv, it becomes the obligation of the lodge to pay the dues for the defaulting 
member, and tke secretary is required to report the name on the roll. In this 
instance Kindrick’s name was as much entitled to a place on the roll of the Grand 
Lode as if he had paid the Decemher dues himself. The fact that the lodge failed 
to do what the constitution had made its imperative duty is no reason why Kin- 
drick’s beneficiary should be charged wi‘h that delinquencv. The local secretary 
was the agent of the Grand Lodge to mike up and furnish the data from which 
the roll of the Grand Lodge was comn‘led. Had the secretary done his duty, 
Kindrick’s name would have been on the Grand Lodge roll at the time of his 
death. and the right of his beneficiary would have been affirmatively disclosed. 

The judgment will be affirmed. 


FORT WORTH MUT. BENEV. ASS’N OF TEXAS v. AKIN. (No. 3577.) 
Court of Civil Apneals of Texas. Texarkana. Aug. 2, 1928. 
9 Southwestern Reporter (2d) 398. 

1. INSURANCE—POLICY IN FRATERNAL BENEVOLENT ASSOCIATION 
HELD NOT FORFEITED AT INSURED’S DEATH, WHERE CORRES- 
PONDENCE INDICATED SUSPENSION ON SUBSEQUENT DATE 
AND INSURER ACCEPTED CHECK AFTER DEATH. 

Policy in fraternal benevolent association held not forfeited at time insured 
died, in view of correspondence indicating he was not suspended until subsequent 
date, and fact that insurer received check for dues, cashed it after learning of 
death of insured, and retained proceeds. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 
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2. INSURANCE—WHERE INSURED’S ASSESSMENTS WERE LEVIED 
ONLY ON DEATHS IN CERTAIN CLASS, BENEFICIARY’S RECOV- 
ERY HELD GOVERNED BY NUMBER IN SUCH CLASS. 

Beneficiary under policy in fraternal benevolent association held entitled to 
payment in proportion to number of members in certain class, where liability of 
7 was limited to payments of assessments levied upon death of member in 
such class. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


Appeal from District Court, Harrison County; P. O. Beard, Judge. 

Action by Mrs. Eudora Akin against the Fort Worth Mutual Benevolent As- 
—— of Texas. Judgment for plaintiff, and defendant appeals. Reformed and 
affirmed. 

July 27, 1923, appellant, a fraternal benevolent association, issued its policies 
numbered 156, Class A-21, and 176, Class B-22, whereby it insured the life of 
Walter L. Akin, for sums specified, in favor of appellee, the wife of said Akin. 
The policies were in all respects (except their numbers) alike. The one num- 
bered 156 was (in part) as follows: 

“Class A-21. 
“No. 156 (A-21). Not to exceed $1,500.00 
“Age 53. 
“Fort Worth Mutual Benevolent Association 
of Texas, Greenville Division. 
“Chartered under the State Insurance Laws. 

“This certificate witnesseth that Walter L. Akin is this day admitted as a mem- 
ber of the Mutual Benevolent Association in this class, subject to the following 
conditions: Greenville Division. 

“First. That his or her membership is based on his or her application, which 
application is filed in the office of the Mutual Benevolent Association and is made 
a part of this contract. 

“Second. That he or she agrees to pay all assessments levied by the directors 
of the Mutual Benevolent Association as needed of one dollar and ten cents ($1.10) 
upon the death of any member in this class within ter (10) days from date of call 
for same, and four dollars ($4.00) per year for annual dues to be paid on or 
before October Ist of each year, without notice; and it is further agreed that failure 
to pay any assessment so levied within ten days from date of call, or to pay said 
annual dues on or before Octcber Ist of each year, shall forfeit all claims as a 
member of the Mutual Benevolent Association, and it is also agreed that if any 
untrue statement or statements have been made with fraudulent intent in the ap- 
plication as to age, health, family history or any other question that would ma- 
teriallv increase the risk assumed, this certificate becomes void and of no effect. 

“Third. That said member agrees to the stipulations herein that this certificate 
shall only bind the Mutual Benevolent Association to pay to the order of Mrs. 
Eudora Akin (wife) (or heirs) the sum of one dollar ($1.00) for each member 
in good standing at the time of his or her death, said amount not to exceed fifteen 
hundred dollars ($1,500.00) should he or she die in good standing in the Mutual 
Benevolent Association.” : 

It was provided in appellant’s constitution that it and appellant’s by-laws “should 
be and form a part of every benefit certificate issued.” The constitution contained 
a provision as follows: 

“Where any beneficial certificate has been delivered (and signed by the mem- 
ber while in good health) the association will pay on the death, while in good 
standing, of the member holder to the beneficiaries a sum not exceeding one thou- 
sand ($1,000.00) or fifteen hundred ($1,500.00) dollars, 

“To keep a mortuary fund on hand the secretary shall assess each member, 
when necessary, as follows: On death of a member $1.10; total disability $1.10; 
and on loss of an eye, hand or foot, fifty-five (55c.) cents. Ten cents of the $1.10 
so collected on death and disability funds and five cents of the .55 cents so col- 
lected shall belong to the secretary. No assessment shall be made if the mortuary 
fund contains sufficient funds to pay next loss.” 


And the by-laws a provision as follows: 


_ “Any suspended member desiring to be reinstated shall be required to pay a 
reinstatement fee in such amount as required by the secretary, and at the discretion 
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of the secretary may be required to furnish a doctor’s certificate showing good 
health. A suspended member shall not have an adsolute right to reinstatement, 
but may be (reinstated) by the secretary if he would be qualified to join as a new 
member.” 

Said Walter L. Akin died about 4 o’clock of the afternoon of Sunday, October 
31, 1926. This suit by appellee, his widow, named in the policy as the beneficiary 
thereof, as before stated, was to recover of appellant $3,000, the aggregate amount 
of the two policies. In its answer to the suit appellant alleged, among other 
things, that at the time of the death of said Walter L. Akin he stood suspended for 
nonpayment of dues and assessments for which he had become liable, hence was 
not then a member of the association, and that it therefore was not liable to appellee 
in any sum. The trial was to the court without a jury, and resulted in a judgment 
against appellant in appellee’s favor for $3,000, the mount of the two policies. 

Thompson & McWhirter, of Greenville, for appellant. 


Hall, Scott, Casey & Hall and Chas. E. Carter, all of Marshall, for appellee. 

Wuson, C. J. (after stating the facts as above). By the terms of the policies 
(it will be seen on referring to the statement above) a failure of Akin to pay 
an assessment within ten days from the date of the call therefor, or to pay annual 
dues on or before October 1 of each year, operated to forfeit all claims based on 
his membership in the appellant association. Appellant insists it appeared that 
Akin failed, before he died October 31, 1926, to pay an assessment, amounting to 
$6.60, he was called upon October 1 to pay October 15, 1926, and failed to pay 
annual dues, amounting to $4, which he should have paid October 1, 1926, and that 
it therefore further appeared that Akin at the time of his death stood suspended 
as a member of the association, and that for that reason appellee was not entitled 
to recover anything on account of the policies. The facts with reference to that 
phase of the case, the trial court had a right to say from the evidence, were as 
follows: The transactions between appellant and Akin after the policies were issued 
in 1923 were through the mails. By a card dated October 1, mailed at Greenville 
October 8, 1926, appellant, acting by Conley K. Stevens, its secretary called upon 
Akin to pay assessments due October 15, 1926, amounting to $6.60 and the Novem- 
ber, 1926, semiannual dues, amounting to $4. By a letter dated October 30, mailed 
at Greenville at’ 11 a. m., October 31, 1926, appellant notified Akin that he stood 
suspended “as of this date,” and by a letter dated November 3, 1926, notified him 
the “policies were suspended November 2.” Akin’s daughter inclosed the card 
dated October 1, above referred to, and her check for $10.60, in an envelope ad- 
dressed to appellant at Greenville, which she deposited in the post vffice at Marshall 
at a time between 8 and 9 o'clock p. m. of Saturday, October 30, 1926. As admitted 
in evidence at the trial the check referred to was indorsed as follows: 


“Conley K. Stevens. Pay to the order of the First National Bank 88-188 Mor- 
tuary Fund. Ft. Worth Mutual Benevolent Ass’n, Dallas-Greenville Division.” 

November 9, 1926, the check was cashed by the bank in Marshall on which it 
was drawn, and appellant retained the proceeds thereof until the trial of this case 
December 10, 1927, when it tendered the amount of such proceeds to appellee. 

{1] It will be noted that according to appellant’s letter dated October 30 Akin 
stood suspended “as of that date,” while according to appellant’s letter dated Novem- 
ber 3 he was suspended November 2. If he was not suspended until November 2, he 
was in good standing as a member when his daughter deposited the $10.60 check 
in the mails at Marshall, October 30 and when he died October 31, 1926. If pay- 
ment of the assessment and dues should be treated as having been made when the 
check covering same was deposited in the mails as stated, as appellce contends 
it should be, the suspension of Akin, if it occurred November 2, was unauthorized 
and therefore void. There is authority supporting appellee’s contention (McClus- 
key v. National Life Ass’n, 77 Hun, 556, 28 N. Y. S. 931; Kenyon v. National 
Life Ass’n of Hartford, 39 App. Div. 276, 57 N. Y. S. 60; Guilfoyle v National 
Life Ass’n. 36 App. Div. 343, 55 N. Y. S. 236; Hartford Life & Ann*ity Ins Co. 
v. Eastman, 54 Neb. 90, 74 N. W. 394; Travelers’ Ins. Co. v. Brown, 138 Ala. 
526, 35 So. 463; Illinois Life Ins. Co. v. McKay, 6 Ga. App. 285, 64 S. E. 1131; 
Mutual Reserve Fund Life Ass’n v. Tuchfeld [C. C. A.] 159 F. 833; Union Cent. 
Life Ins. Co. v. Duvall [Ky.] 46 S. W. 518; Travelers’ Protective Ass’n of Amer- 
ica v. Roth [Tex. Civ. App.] 108 S. W. 1039), and we think it should be sustained ; 
especially so in view of the fact that appellant received the check not later than 
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November 3, cashed it November 9, which was after it learned of Akin’s death, and 
always thereafter retained the proceeds. Equitable Life Assurance Society v. Ellis, 
105 ‘ex. 526, 147 S. W. 1152, 152 S. W. 625; Dunken v. A&tna Life Ins. Co. (Tex. 
Civ. App.) 221 S. W. 691; 3 Joyce on Insurance, § 1374. We conclude that the 
finding of the trial court that the policies were not forfeited at the time Akin died 
was not unwarranted by the law and ev:dence. 

[2] Another contention presented in appellant’s brief is that if appellant was 
liable at all on the policies it was for a sum not exceeding $250 on one of them 
and $200 on the other. 

As supporting the contention appellant calls attention to the stipulation in the 
policies that it should be bound to pay the beneficiary named therein more than $1 
“for each member (quoting) in good standing at the time of his or her death”, 
to the fact that the policies were designated as “Class A-21” and “Class B-22,” 
respectively, and purported to have been issued out of appellant’s Greenville divi- 
sion; and to testimony of appellant’s secretary Stevens, that the Greenville division 
was “recogn‘zed as a separate and distinct division’; that Class A-21 in that di- 
vision liad a membership of between 250 and 300, and Class B-22 a membership of 
between 250 and 275; and that so far as he (the witness) knew, none of appellant’s 
other divisions had classes designated “A-21” and “B-22.” 

It appeared in connection w'th the statement in the policies that they were 
“out of the Greenville division”; that the division was “for zoning purposes,” but 
what that meant was not shown, nor was there any evidence showing what con- 
stituted a division, nor the significance, if any, of the fact that policies were divided 
into classes. 

It will be noted the stipulation in the policies referred to was to pay appellee 
$1 for “each member in good standing at the time of Atkin’s death,” without defi- 
nitely indicating whether “member of the association” or “member of the class” 
was meant. The provision in the policies suggesting that “member of the associa- 
tien” was not meant is that binding Akin to pay only assessments leviel “upon 
the death (quoting) of any member in this class.” The question is, does that pro- 
vision require the policies to he construed as entitling appellee to receive only $1 
for each holder of a policy in Classes A-21 and B-22? We think the answer 
should be in the affirmative. Ak'n’s liabilitv be‘ng limited as stated, it is not rea- 
sonable to suppose it was intended that appellant’s liability to the beneficiary in the 
poli-‘es was not correspondingly lim‘tcd, and that its undertaking was to pay apoel- 
lee $1 for each member in said classes, and not $1 for each of its members (not 
exceeding $1,500) without reference to classes. It appearing from the testimony 
that the membership of Classes A-21 and B-22 mav have been as many as 573, the 
judgment will be so reformed as to adjudge a recovery by appellee of $575 ‘nstead 
of $2,000. and. as so reformed (other contentions by appellant being overruled), 
will be affirmed. 


AMERICAN CITIZENS’ LABOR & PROTFCTIVE INST. OF TEXAS et al. v. 
WESLEY. (No. 679.) 
Court of Civil Anpeals of Texas. Waco. Sept. 13, 1928. 
9 Southwestern Reporter (7d) 498. 

1, INSURANCE—SUBSTITUTION BY OFFICERS OF INSTIRANCE OP DER 
OF NAME OF NEW BENEFICIARY IN MEMBERSHIP CERTIFICATE 
ON MEMBFER’S APPLICATION DESTROYED ORIGINAL BENEFI- 
CTARY’S RIGHTS. 

Where constitution of insurance order provided that on memher’s death relief 
promiced in membersh‘p certificate should be paid to beneficiary named therein, 
and nothing in constitution limited member in selection of beneficiary nor prohibited 
member changing beneficiary at will, substitution in certificate of name of new bene- 
ficiary bv executive officers of order on application of member destroyed all rights 
of original beneficiary thereunder. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 


3. INSURANCE—LIFE INSURANCE CONTRACT MAY BE MADE PAY- 
ABLE TO ANY ONE DESIGNATED BY INSURED, AND RULE AP- 
UTE” TO MUTUAL AID ASSOCIATIONS, IN ABSENCE OF STAT- 


A party may contract for insurance on his own life and make insurance pay- 
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able to any one he may designate as beneficiary, and, in absence of statutory res- 
triction, same rule applies to mutual aid associations or similar organizations. 

(For other cases, see Insurance, Dec. Dig. §§ 114, 767.) 

4. INSURANCE—CREDITOR HAS INSURABLE INTEREST IN DEBTOR’S 

LIFE TO EXTENT OF INDEBTEDNESS. 

A creditor has an insurable interest in the life of his debtor to extent of in- 
debtedness held by him, and, in absence of statutory restriction, where such creditor 
is named as beneficiary in life insurance policy or mutual benefit certificate, he can 
collect and retain proceeds thereof to extent of such indebtedness, even against 
heirs or legal representatives of insured. 

(For other cases, see Insurance, Dec. Dig. §§ 116[5], 767.) 


5. INSURANCE—CREDITOR’S RIGHT TO INSURANCE ON DEBTOR’S 
LIFE INCLUDES ADVANCES MADE AFTER HE IS NAMED BENE- 
FICIARY. 

Right of creditor against proceeds of insurance policy or certificate is not 
limited to indebtedness existing when insurance contract is made or when he is 
named as beneficiary therein, but extends to and includes advances made there- 
after. 


(For other cases, see Insurance, Dec. Dig. $§ 1]6[5], 767.) 


6. INSURANCE—BURIAL EXPENSES OF INSURED INCURRED BY 
CREDITOR UNDER AGREEMENT TO PAY THEREFOR WHEN HE 
WAS MADE BENEFICIARY OF LIFE POLICY CONSTITUTED VALID 
CHARGE AGAINST INSURANCE MONEY. 

Where payment of insured’s burial expenses was in contemplation of parties 
when insurance certificate was made payable to creditor, who expressly engaged to 
provide such burial and defray expenses thereof, burial expenses so incurred by 
beneficiary were a valid charge in his favor on proceeds of certificate. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


8&8 INSURANCE—STATUTE RESTRICTING BENEFICIARIES HELD IN- 
APPLICABLE, WHERE ORDER ISSUING CERTIFICATE WAS NOT 
ALLEGED TO BE FRATERNAL BENEFIT SOCIETY AND STATE- 
MENT OF FACTS ALLEGED CONTRARY (REV. ST. 1925, ART. 4831). 
Where pleadings, in action on death benefit certificate, made no allegation that 

defendant was a fraternal benefit society, and statement of facts alleged that it was 

not, Rev. St. 1925, art. 4831, restricting beneficiaries in fraternal benefit society 
certificates to certain persons, was inapplicable. 
(For other cases, see Insurance, Dec. Dig. § 770.) 


Appeal from Navarro County Court; Warren Hicks, Judge. 

Action by Lizzie Wesley against the American Citizens’ Labor & Protective 
Institution of Texas and another. Judgment for plaintiff, and defendants appeal. 
Reversed and remanded. 

Call’cutt & Upchurch, of Corsicana, for appellants. 

Richard & A. P. Mays, of Corsicana, for appellee. 

GALLAGHER, C. J. This suit was instituted by appellee, Lizzie Wesley, against 
appellant American Citizens’ Labor & Protective Institution of Texas, to recover 
on a membership certificate issued by appellant to Annie Talley, deceased, in which 
appellee is named as beneficiary. Appellee alleged that appellant was an insurance 
order ; that it “issued a certificate of membership for life insurance to Annie Talley,” 
hereinafter called deceased; that appellee was named as beneficiary therein; that 
by the terms of said certificate said order agreed to pay on the death of the de- 
ceased to the beneficiary named therein the sum of $400, $100 of which was for 
burial purposes and payable within 24 hours after the receipt of proof of death-of 
the deceased; that the deceased died in July, 1926; that appellee made proof of her 
death as required; that said order refused to pay any part of said amount except 
the sum of $25, which appellee admitted as a credit on the amount sued for. Ap- 
pellee further alleged that the deceased was married to appellant Levi Talley; that 
he was originally named as beneficiary in her said membership certificate; that he 
had permanently abandoned the deceased; that she thereupon caused her certificate 
of membership to be changed and appellee to be named as beneficiary therein. She 
further alleged that deceased came to live with her; that she took care of her, pro- 
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vided for her, made advances to her, nursed and attended her in her last illness, and 
paid all doctor’s bills and funeral expenses out of her own means; that deceased 
was a member of her family for a long time prior to her death; that by reason 
of all of which appellee had an insurable interest in her life. She further alleged 
that said order paid the burial benefit of $100 to Levi Talley, and that he converted 
the same to his own use, and that no part of the same was paid on the expense of 
last sickness or burial of the deceased. Appellee prayed for judgment for the sum 
of $375, which she alleged to be the balance due on said certificate, for interest 
thereon, and for penalties in the form of liquidated damages and attorney’s fees 
provided by law. 

Appellant’s order specially denied that it was an insurance order and that it 
ever issued to said Annie Talley any policy or membership certificate which consti- 
tuted a contract of insurance wtih her, appellee, or any one else. Said order al- 
leged that Levi Talley was named as beneficiary in the membership certificate issued 
by it to said deceased, and that, if the name of appellee appeared therein as benefi- 
ciary, said certificate had been fraudulently altered; that said order had paid $100 
as the first or burial benefit thereunder to appellant Levi Talley: that appellee was 
not related to the deceased, was not a creditor of deceased, and never at any time 
had an insurable interest in her life. Said order further alleged that Levi Talley 
was claiming to be the sole beneficiary and prayed that he be made a party to the 
suit. ° 

Appellant Levi Talley answered and prayed for recovery on said membership 
certificate in his own right, as payee therein and as surviving husband of the de- 
ceased. He alleged in that connection that, if the name of appellee appeared in 
said membership certificate as beneficiary therein, said certificate had been fraudu- 
lently altered, and the name of appellee inserted therein without the knowledge, 
consent, or authority of said order, and that he was not bound by such change. __ 

The case was tried by the court and judgment rendered in favor of appellee 
against appellant order for $427.50, and against appellant Levi Talley that he take 
nothing. Both said order and said Talley perfected appeals. Appellant Talley has 
filed a brief and appellant order has adopted the same as its own. 

Opinion. 

{1, 2] Appellant Talley presents four propositions as ground for reversal, but 
they altogether present but two contentions. The first of said contentions is that, 
Levi Talley having been named as beneficiary in the original membership certificate 
issued to the deceased, the erasure of his name and the substitution of the name of 
appellee therein by the executive officers of said order, or under their direction, dd 
not destroy said certificate nor his rights thereunder, but that he remained entitled 
to all the benefits payable under and by virtue thereof. The trial court found: 

“That, after Levi Talley and Annie Talley ceased to live together as husband 
and wife, Annie Talley, through the proper process, requested the defendant Amer- 
ican Citizens’ Labor & Protective Institution of Texas to change the beneficiary 
from Levi Talley to Lizzie Wesley; that said certificate or policy of insurance was 
delivered to the defendant company for said purpose; and that the beneficiary was 
changed by said defendant company from Levi Talley to Lizzie Wesley.” 

This finding is supported by the evidence and it is our duty to sustain the same. 
There is no contention that Levi Talley had any claim to the benefits promised in 
said certificate except the fact that he was the husband of the deceased. The con- 
stitution of the order provides that on the death of a member the relief promised 
in his or her membership certificate shall he paid to the beneficiary named therein. 
There is nothing in said constitution limiting a member in the selection of a bene- 
ficiary nor prohibiting such member from changing such beneficiary at will. Ap- 
pellants’ first contention is therefore overruled. Bills v. Bills (Tex. Civ, App.) 207 
S. W. 614, 616. 

Appellants’ second contention is that appellee, being in no way related to de- 
ceased, had no insurable interest in her life, and was not entitled to recover the 
entire proceeds of said certificate or policy, but only the amount of the indebtedness, 
if any, held by her against the deceased, and that appellant Talley was entitled to 
recover the remainder of such proceeds. Appellee testified: x 

“Some time after Levi Talley quit Annie she stated to me that she was going 
to have her policy changed so as to strike out Levi Talley’s name as beneficiary, 
and would name me in his stead. In consideration of this I agreed to take care 
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of her when she was sick, and to furnish her a room or house to live in, and to 
bury her when she died. I complied with my agreement, and did take care of her 
when she was sick, and furnished her a place to stay, and buried her when she died. 
I paid out of my own money $117, covering her funeral expenses. After Levi 
Talley’s separation from Annie, I never saw him in or around the house that she 
lived in. I know he had nothing to do with her, or was around the place at the 
time she died, or at her funeral. Annie Talley was sick frequently, and I would 
wait on her, do her washing and cooking, and everything else that would be need- 
ed to be done while she was confined to her bed.” 

She further testified that, in pursuance of such agreement, the deceased did 
surrender her certificate or policy to the order, and, after the same was changed 
so as to show the name of appellee as beneficiary therein, deceased delivered the 
same to her. She further testified that, after the death and burial of the deceased, 
she made due proof of death and sent the same to the principal office of said order 
in Fort Worth; that shortly thereafter she went to said office, and that some of the 
officers of the order told her that they had sent the $100 burial benefit to Levi Tal- 
ley by mistake; that they paid her $25 on the amount called for by said certificate 
and promised to send her the remainder, but had not done so. 

[3] The rule is well established in this state that a party may contract for in- 
surance on his own life and make the same payable to any one he may choose to 
designate as beneficiary, and that such contract is enforceable i in our courts. Pacific 
Mutual Life Ins. Co. v. Williams, 79 Tex. 633, 637, 638, 15 S. W. 478; Gibson v. 
National Life & Ascites Ins. Co. (Tex. Civ. App.) 294 S. W. 923, 924. The same 
rule applies, in the absence of statutory restriction, to the right of a member of a 
mutual aid association or similar organization to designate the beneficiary in his 
membership or benefit certificate. Schonfield v. Turner, 75 Tex. 325, 330, 12 S. W. 
626,7 L. R. A. 189. 

[4, 5] The rule is also well established in this state that a creditor has an in- 
surable interest in the life of his debtor to the extent of the indebtedness held by 
him, and that, in the absence of statutory restriction, where such cred’tor is named 
as beneficiary in a life insurance policy or mutual benefit certificate, he can collect 
and retain the proceeds thereof to the extent of such indebtedness, even against 
the heirs or legal representatives of the insured. Pacific Mutual Life Ins. Co. v. 
Williams, supra, 79 Tex. at page 638 (15 S. W. 478); Goldbaum v. Blum, 79 Tex. 
638, 649, 641, 15 S. W. 564: Cawthon v. Perry, 76 Tex. 383, 384, 385, 13 S. W. 
268; Cheeves v. Anders, 87 Tex. 287, 292, et seq., 28 S. W. 274, 47 Am. St. Rep. 
107. The right of a creditor is not limited to indebtedness existing at the time the 
insurance contract is made or when he is named as beneficiary therein, but extends 
to and includes advances made thereafter. Cheeves v. Anders, supra, 87 Tex. at 
page 292 (28 S. W. 274, 47 Am. St. Rep. 107); Equitable Life Ins. Co. v Hazel- 
wood, 75 Tex. 338, 352, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893; Schon- 
field v. Turner, supra, 75 Tex. at page 330 (12 S. W. 626, 7 L. R. A. 189); Caw- 
thon v. Perry, supra, 76 Tex. at page 385 (13 S. W. 268); Curtiss v. Etna Life 
Ins. Co., 90 Cal. 245, 27 P. 211, 213, 25 Am. St. Rep. 114; First Nat. Bank v. Se- 
curity Mutual Life Ins. Co., 283 Mo. 326, 222 S. W. 832, 835, 826; Talbert v. Storum, 
7 App. Div. 456, 39 N. Y. S. 1047, 1048. 

[6, 7] While we have found no case where a part of the indebtedness claimed 
arose in pursuance of an agreement by the beneficiary to give the body of the in- 
sured decent burial, we have no doubt that indebtedness so incurred is a valid charge 
in favor of the beneficiary upon the proceeds of such policy or certificate, where, 
as in this case, the payment of the expense of burial was in contemplation of the 
parties at the time the policy or certificate was made payable to the beneficiary, and 
where, as in this case, the beneficiary expressly engaged at the time to provide such 
burial and defray the expenses thereof. It is a matter of common knowledge that 
a desire for decent burial when the struggles of life are over is inherent in the 
human mind, and that many make great sacrifices to hoard a little fund for such 
purpose in order that they may be spared the disgrace of a pauper burial. Since a 
person may contract for the necessaries of life and secure the payment therefor by 
an insurance policy payable to any one who will supply same, regardless of rela- 
tionship, we can see no reason why he cannot provide in the same way for a decent 
burial at the end of life’s journey. The evidence in this case discloses affirmatively 
that, notwithstanding the appellant Talley was, on the death of the insured, prompt- 
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ly paid the burial benefit promised by the latter, he did not attend her funeral, and 
left appellee, a stranger to her blood, to perform the last said rites and defray the 
expense thereof. 

[8] Appellants invoke the provisions of R. S. art. 4831, to exclude appellee from 
participating in the proceeds of said certificate. Said article is a part of the chapter 
relating to fraternal benefit societies and restricts the persons who may be named 
as beneficiaries in certificates issued by such societies. Creditors are not included 
in the list of beneficiaries permitted by such article. There is no allegation in the 
pleadings that appellant order is such a society. It is stated affirmatively in the 
statement of facts that appellant is not a fraternal beneficiary society and is not 
doing business under the supervision of the department of insurance of this state. 
Appellants are not entitled to invoke the provisions of said chapter for such pur- 
pose. Fort Worth Mutual Benevolent Ass’n v. Martin (Tex. Civ. App.) 293 S. W, 
942, 943; Sovereign Camp, W. O. W., v. Downer (Tex. Civ. App.) 241 S. W. 228, 
229: Grand Lodge, Sons of Hermann, v. Prater (Tex. Civ. App.) 2 S. W. (2d) 500, 
503, 504; Thompson v. Royal Neighbors of America, 154 Mo. App. 109, 133 S. W. 
146, 149; Western Commercial Travelers’ Ass’n v. Tennent, 128 Mo. App. 541, 106 
S. W. 1073, 1074, 1075. 

Appellee is not, under the record presented, entitled to recover the entire pro- 
ceeds of said certificate. Her recovery, if any, must be limited to such indebtedness, 
if any, as accrued in pursuance of her agreement with the deceased, together with 
legal interest thereon to the time of trial. The remainder of the proceeds of such 
certificate is, under the record here presented, recoverable by appellant Levi Talley. 
To this extent, the second contention presented by appellants in said propositions is 
sustained. 

The judgment of the trial court is reversed, and the cause is remanded. 








SOUTHLAND LIFE INS. CO. v. NORTON. (No. 8985.) 
Court of Civil Appeals of Texas. Galveston. Oct. 15, 1928. 
9 Southwestern Reporter (2d) 752. 

2. INSURANCE—JUDGMENT FOR $5,000 ATTORNEY’S FEES AGAINST 
INSURANCE COMPANY, SUED ON $10,000 POLICY, HELD EXCES- 
SIVE BY $3,000 (REV. ST. 1925, ART. 4736). 

Under Rev. St. 1925, art. 4736, judgment for $5,000 attorney’s fees aga‘nst life 
insurance company, failing to pay $10,000 policy sued on within time specified in 
statute, held excessive by $3,000; $2,000 being reasonable fee. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Suit by Court Norton, executor, against the Southland Insurance Company. 
\ffrmance of judgment for plaintiff by the Court of Civil Appeals [297 S. W. 
1083] was reversed by the Commission of Appeals, and remanded to the Court 
of Civil Appeals. Judgment of trial court reversed and remanded, unless plaintiff 
files remittitur, conforming to mandate of Supreme Court [5 S. W. (2d) 7671 

PLEASANTS, C. J. At a former term of this court we affirmed the judgment 
of the trial court in this case. Our cpinion is reported in 297 S. W. 1083, and is 
referred to for a full statement of the case and the issues decided. The Supreme 
Court granted a writ of error from the judgment of this court, and referred the 
case to Section A, Commission of Appeals for recommendation as to its decision. 
In an opinion by that tribunal [5 S. W. (2d) 767], written by Judge Critz and ap- 
proved by the Supreme Court, it is held that we erred in holding that we were not 
authorized to set aside the verdict of the jury, rendered upon sufficient legal evi- 
dence, fixing the amount of attorney’s fees appellee was entitled to recover. In the 
opinion of the Commission of Appeals, sent down with the mandate, and which we 
are required to observe and follow, we are informed that we are not bound bv the 
direct testimony in the record in passing upon the finding of the jury upon the issue 
of reasonable value of the services of appellee’s attorney, but that, under article 
1862 of our Revised Statutes, “the Court of Civil Appeals has the right to look to 
the entire record in the case before them, and to view the matter in the light of 
the testimony, the record before them, the amount in controversy, and their own 
common knowledge and experience as lawyers and judges.” 

Article 1862 of our Statutes has heretofore been construed as authorizing Courts 
of Civil Appeals to require a remittitur only in cases in which the record conclu- 
sively shows that the verdict and judgment includes an amount not recoverable 
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under the pleadings and evidence, and cases in which the amount is not susceptible 
of proof by direct testimony, but is left to the sound discretion and judgment of 
the jury and trial court, upon the facts and circumstances shown by the evidence. 

To apply this article to a verdict which is based upon direct legal evidence 
sufficient to sustain it was, it seemed to us, a clear and unwarranted invasion of 
the province of the jury as the triers of fact issues. If the judgment of Courts of 
Civil Appeals, based upon “their own common knowledge and experience as judges 
and lawyers,” can be substituted for the judgment of a jury based upon the pre- 
ponderance of expert opinion testimony as to the reasonable value of legal services, 
this power of the appellate court would logically extend to verdicts based upon 
expert testimony fixing the value of property, and such rule would, it seems to 
us, in effect destroy the right of a jury in cases of this kind. 

The opinion of the Commission of Appeals above mentioned construes article 
4736 of our Revised Statutes, under which attorney’s fees are claimed in this case, 
as only authorizing the recovery of “such a fee as would be reasonable for a liti- 
gant himself to pay his own attorney for prosecuting the case, and not a speculative 
or contingent fee, based upon the uncertainty of the litigation. As applied to the 
case at bar, it is the purpose and object of the statute to allow the plaintiff a reason- 
able sum for a competent attorney, or firm of attorneys, to represent him in the 
case and prosecute the litigation, and the statute does not contemplate a fee for 
more than one attorney or firm of attorneys. Indiana Lumbermen’s Mut. Ins. Co. 
v. Meyers Stave & Mfg. Co., 158 Ark. 199, 250 S. W. 18; Mutual Life Ins. Co. 
of New York v. Owen, 111 Ark. 554, 164 S. W. 720.” 

[1, 2] Under this construction of the statute, we agree with the Commission of 
Appeals that the verdict for attorney’s fees is largely excessive; and being author- 
ized to disregard the preponderance of expert opinion testimony upon this issue, 
and to find such amount as seems to us fair and reasonable in the light of all the 
other testimony in the record, and “from our own common knowledge and exper- 
ience as lawyers and judges,” we conclude, that appellee should not recover attor- 
ney’s fees in excess of $2,000. 

If appellee will, within 15 days from the filing of this opinion, file a remittitur 
reducing the verdict for attorney’s fees to $2,000, our former judgment of affirm- 
ance will be reformed to that extent. Unless such remittitur is filed, the judgment 
of affirmance will be set aside, and the judgment of the trial court reversed, and 
the cause remanded. 





MAY v. KUDELL (No. 21243.) 
Supreme Court of Washington. Oct. 11, 1928. 
270 Pacific Rpeorter 1041. 

3. INSURANCE—CORPORATION HAS INSURABLE INTEREST IN LIFE 

AND HEALTH OF ITS OFFICERS. 
_ Corporation has insurable interest in life and health of its officers, and especially 
in officer on whom entire management of its business was dependent. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


7. CORPORATIONS—ASSIGNMENT TO WIFE OF CORPORATE OFFICER 
OF POLICY ON LIFE OF OFFICER FOR BENEFIT OF CORPORA- 
TION, AT TIME WHEN CORPORATION WAS INSOLVENT AND OF- 
FICER WAS SICK, HELD PROPERLY SET ASIDE BY CORPORATE 
RECEIVER. 

Where husband and wife were owners of entire capital stock of corporation, 
and sole officers and trustees of corporation, using corporate funds indiscriminately 
for personal needs and corporate obligations, and husband, who was principal officer, 
had been suffering from sinus trouble for some time, release by corporation of its 
interest in insurance policy on life of husband at time when it was insolvent, in 
favor of wife, did not show exercise of good faith by trustees in administering 
corporate assets for benefit of creditors, and attempted assignment of policy was 
Properly set aside by corporate receiver. 

(For other cases, see Corporations, Dec. Dig. § 545[2].) 

En Banc. 

Appeal from Superior Court, Pierce County; E. D. Hodge, Judge. 

Action by. Wm. N. May, as receiver of the Rudell Lumber Company against 
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Edna M. Rudell, individually and as executrix of the estate of J. B. Rudell, deceased. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Rickabaugh & McElroy and Bates & Peterson, all of Tacoma, for appellant. 

Ellis & Evans, of Tacoma, and Cyrus Happy, Jr., of Spokane, for respondent. 

Beats, J. This action was instituted by plaintiff, as receiver of the Rudell 
Lumber Company, a corporation (hereinafter referred to as the corporation), for 
the purpose of vacating and setting aside, first, certain releases by the corporation 
of its interest in a policy of life insurance upon the life of J. B. Rudell; second, 
the designation of defendant, Edna M. Rudell, as beneficiary thereunder; and, 
finally, for the purpose of procuring for the benefit of the receivership estate the 
proceeds and avails of such policy. 

During the early part of the year 1925, J. B. Rudeil and M. C. Hayden or- 
ganized, under the laws of this state, a corporation named Rudell-Hayden Lumber 
Company, with a capital stock of $10,000, for the purpose of engaging in the gen- 
eral lumber business. Mr. Rudell was an experienced lumberman, and furnished 
the practical knowledge necessary to carry on the business. On April 15, 1925, 
Mr. Rudell took out a policy of insurance upon his life in the sum of $10,000, 
payable to his estate, and eight days thereafter assigned the policy to the corpora- 
tion, which paid the premium therefor. In addition to the payment to be made 
in case of death of the insured, the policy also provided for monthly payments in 
case of his total disability. Early in the year 1926 the corporation became financially 
involved, and dissensions arose between the stockholders, which resulted in the 
purchase by Mr. and Mrs. Rudell of the entire capital stock of the corporation and 
the change of the name of the corporation to Rudell Lumber Company. In May, 
1926, and at all times thereafter up to Mr. Rudell’s death, J. B. Rudell and his 
wife, the defendant, Edna M. Rudell, were the sole stockholders in the corporation, 
and the trustees and officers thereof, and Mr. Rudell was, up to the date of the 
appointment of plaintiff as receiver for the corporation, actively engaged in its em- 
ploy and in conducting and managing its business. 

In April, 1926, the second annual premium upoiu the policy of insurance upon 
the life of Mr. Rudell fell due, in the sum of $293.50, and Mr. Rudell obtained from 
the agent of the insurance company permission to pay the same at the rate of ap- 
proximately $20 per month, several of which payments were made by checks drawn 
against the corporation’s bank account. On June 9, 1926, and when only $44 on ac- 
count of the premium on the insurance policy had been paid, the board of trustees 
of the corporation, which board consisted of Mr. and Mrs. Rudell, passed a resolu- 
tion authorizing the corporation to release all its interest in the insurance policy, 
which release was executed and forwarded to the insurance company. A similar 
release was exccuted October 28, 1926, and the policy was finally, December 24, 
1926, made payable to defendant, Edna M. Rudell, as beneficiary. 

The balance due on account of the second annual premium on the insurance 
policy was finally paid in full by the corporation’s check, dated September 15, 1926; 
Mr. Rudell having procured a loan on two other of his life insurance policies, in 
which the corporation had no interest, the proceeds of this loan having been de- 
posited in the corporation’s account. On December 23, 1926, plaintiff. was appointed 
receiver of the corporation, and ever since has been and now is acting as such; it 
appearing that the corporation was on that date insolvent, and that it had been 
insolvent ever since the month of February preceding. Mr. Rudell had for several 
years been afflicted with sinus trouble, and late in December, 1926, became so ser- 
iously ill from a recurrence of this disease that he applied for the total disability 
benefit under said policy, payment of which was authorized by the insurance com- 
pany. 

In March, 1927, this action was brought against Mr. and Mrs. Rudell, the in- 
surance company being joined as a defendant, for the purpose of vacating the re- 
leases of the corporation’s interest in the insurance policy, together with the desig- 
nation of Mrs. Rudell as beneficiary thereunder. Pending trial of the action Mr. 
Rudell died; his will was admitted to probzte, his wife being appointed executrix 
thereof, and being substituted for Mr. Rudell as party defendant. The insurance 
company paid into court the proceeds of the policy, both the principal sum due on 
account of Mr. Rudell’s death and $900 by way of disability payments which had ac- 
crued prior thereto. The trial resulted in a judgment awarding the proceeds and 
avails of the insurance policy, including the disability indemnities which had ac- 
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crued prior to Mr. Rudell’s death and had not been paid to him, to plaintiff as re- 
ceiver of the corporation, from which judgment defendant, individually and as 
executrix, appeals. 

It appears that the corporation maintained in its name a checking account in 
the National Bank of Tacoma, and appellant contends that she and her late hus- 
band used this account for their personal funds as a matter of convenience, and that 
the same was used indiscriminately for deposit and disbursement of both corpora- 
tion and personal money. There is no question but that the corporation was insolv- 
ent at the time that it directed the first release of its interest in the insurance pol- 
icy, and that the policy at that time had no loan or cash surrender value; it is also 
clear that no specific consideration moved from Mr. or Mrs. Rudell to the corpora- 
tion for this release, or for the subsequent release. 

{1, 2] Under the law of this state, the property of an insolvent corporation is 
a trust fund for the payment of its obligations, Conover v. Hull, 10 Wash. 673, 
39 P. 166, 45 Am. St. Rep. 810; and such corporation has no right to prefer one 
or more of its creditors to the exclusion of others. Dysart v. Colonial Fire Under- 
writers of Nat. Fire Ins. Co., 142 Wash. 601, 254 P. 240. 

[3] It is well settled that a corporation has an insurable interest in the life and 
health of its officers, and it is evident that in this instance, as the corporation was 
entirely dependent for the management of its business upon the experience and abil- 
ity of Mr. Rudell, it not only had an interest in his life and in the continuance of 
his good health, but to all practical purposes was absolutely dependent thereon for 
its success. Keckley v. Coshocton Glass Co., 86 Ohio St. 213, 99 N. E. 299, Ann. 
Cas. 1913D, 607. It has even been held that the insurable interest of a corporation 
in the life of its officer is not terminated by the severance of the latter’s connection 
with the corporation and his employment elsewhere, and it would seem that such 
a ruling is consistent with sound reason and the recent decisions in cases concern- 
ing such policies of insurance. Wurzburg v. New York Life Insurance Co., 140 
Tenn. 59, 203 S. W. 332, L. R. A. 1918%, 566. 

This court, in the case of Dysart v. Colonial Fire Underwriters, supra, held 
that an assignment of policies of fire insurance by a bankrupt at a time when the 
policies had no cash surrender value came within the ban of the trust fund theory of 
this state, as applied to insolvent corporations. The facts upon which the case last 
cited was decided differ widely from the facts now presented for consideration, but 
the reasoning upon which the opinion of the court was based has some bearing upon 
the problems now before us. 

Appellant relies upon the case of Cade v. Head Camp, W. O. W., 27 Wash. 
218, 67 P. 603, in which it was held that the beneficiary under a policy of life in- 
surance written by a fraternal organization, and subject to all the rules, regulations, 
and by-laws of such organization, had no vested interest in the policy, such as 
would prevent the making by the insured of a change of beneficiary. The last 
mentioned case decided an altogether different question, and neither it nor the other 
cases cited by appellant are decisive here; the facts being entirely different, and this 
case being governed by other principles. The federal decisions cited by appellant 
are not in point, as this court has held that decisions of the United States courts, 
construing the federal law governing the administration of bankrupt estates, are 
not controlling in cases such as this, which involve the insolvent corporation trust 
fund doctrine as established under the laws of this state. Dysart v. Colonial Fire 
Underwriters, supra. 

[4] Appellant urges that because, in February, 1926, the corporation had passed 
a resolution directing liquidation of its affairs and the discontinuance of its 
business, for the further reason that the policy of insurance at this time had no 
cash surrender value, the policy was not property within the meaning of the law. 
Whatever may be the rule in other jurisdictions or under the National Bankruptey 
Act (11 USCA), it is our opinion that, under the law of this state, such a policy 
as that in question here is property, and that rights thereunder on the part of 
the corporation beneficiary, such as the rights of the corporation in this instance, 
are protected by the law. 


[5] Appellant further contends that se_tion 2, chapter 92, Laws of 1927 (page 
72, Sess. Laws 1927), is applicable, and limits the right of respondent to the recov- 
ery of money paid by the corporation by way of premiums on the policy of insur- 
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ance. In our opinion, the act referred to does not apply to facts such as are now 
before us for consideration. 

Appellant relies upon the very liberal exemption laws of this state, which pro- 
tect to an extraordinary degree the dependents of an insured in the enjoyment of 
the proceeds of policies of life insurance. In our opinion, none of these statutes 
require the reversal of the judgment rendered in this case, which is to be determ- 
ined upon principles long established as the law of this jurisdiction, and which are 
entirely consistent with a liberal construction of our insurance and exemption laws. 

[6, 7] Appellant and her late husband were the owners of the entire capita] 
stock of the corporation; they were its so1e officers and trustees. It is admitted 
that they used the bank account of the corporation indiscriminately for their own 
personal needs and for the payment of corporate obligations. Appellant also ad- 
mits that up to June 9, 1926, the corporation was the duly constituted beneficiary 
under the policy of insurance which is the subject-matter of this action. Mr. Ru- 
dell had for a long time prior to that date been suffering from sinus trouble, al- 
though there is testimony to the effect that during this portion of the year 1926 he 
was enjoying better health than for some time past. The corporation was insolvent, 
and at that time, under the law of this jurisdiction, its assets constituted a trust 
fund for the benefit of its creditors. In the administration of such a fund the 
trustees of a corporation are held to the exercise of the utmost good faith; the 
action of the trustees in releasing the interest of the corporation in the insurance 
policy with which we are concerned does not square with this rule. 

We are of the opinion that the attempted assignment of the policy upon the life 
and health of Mr. Rudell, and the designation of Mrs. Rudell as beneficiary under 
said policy, were made in violation of the settled law of this state governing the 
administration of the property of insolvent corporations, and that the judgment of 
the trial court was right. 

Judgment affirmed. 


Fullerton, C. J., and Holcomb, Parker, Askren, French, Main, and Mitchell, JJ., 
concur. 
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CITIZENS’ INS. CO. OF MISSOURI v. BAILEY. 
Circuit Court of Appeals, Eighth Circuit. August 16, 1928. 
No. 7 


28 Federal Reporter (2d) 272. 

1. INSURANCE—WHETHER CROPPERS HAD PRESENT VESTFD _IN- 
TEREST IN GROWING CROP INSURED AGAINST HAIL DEPEND- 
ED ON PARTIES’ INTENTION. : ; ; 

Whether croppers were to have present vested interest in growing crop of 
cotton, which insured stated in application for hail insurance he owned exclusively, 
depended on intention of parties to cropping contract. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 


2. INSURANCE—STATEMENT INSURED OWNED 100 PER CENT. IN- 
TEREST IN LAND AND CROP WAS FALSE, WHERE ANOTHER 
HAD CONTRACTED TO PURCHASE INTEREST. 

Statement in application for hail insurance that insured was owner of 100 per 
cent. interest in land and crop of cotton was false, where A. had contracted to 
purchase undivided one-half interest in land and growing crop of cotton, since 
A. acquired, at time of execution and delivery of contract, equitable title to un- 
divided one-half interest. 


(For other cases, see Insurance, Dec. Dig. § 282[13].) 


3. INSURANCE—INSURED’S STATEMENT HE OWNED 100 PER CENT. 
INTEREST IN LAND AND CROP INSURED AGAINST HAIL CON- 
STITUTED WARRANTY, AND WHERE FALSE, PLAINTIFF’S GOOD 
FAITH WAS IMMATERIAL. 

Insured’s statement, in application for hail insurance, that he owned 100 per 
cent. interest in land and crop of cotton constituted warranty, and where false, 
it was immaterial that insured may have made it in good faith and honestly be- 
lieved it to be true. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


4, INSURANCE—PLEADINGS HELD NOT TO SUPPORT DEFENSE OF 
ESTOPPEL, ON GROUND INSURED INFORMED INSURER’S AGENT 
OF FACTS REGARDING OWNERSHIP OF CROPS INSURED 
AGAINST HAIL, INCORRECTLY STATED IN APPLICATION. 

In action on hail insurance policy covering cotton crops, pleadings alleging 
that insured, making and signing of application, apprised insurer’s agent of every 
fact in connection with crop and ownership thereof, and explained to him exact 
relation existing between insured and croppers and between insured and pur- 
chaser, and that insurer had knowledge of all facts, held not to support defense 
that insurer was estopped to rely on provision of policy that policy was void, if 
interest of insured in crops was not truly stated in application, where statement 
in application was false, on ground that insured made full and complete dis- 
closure to insurer’s agent. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 


5. INSURANCE—FINDINGS DID NOT SUPPORT DEFENSE OF ESTOP- 
PEL ON GROUND INSURED INFORMED INSURER’S AGENT OF 
FACTS REGARDING OWNERSHIP OF CROPS INSURED AGAINST 
HAIL, INCORRECTLY STATED IN APPLICATION. 

In action on hail insurance policy covering cotton crops, findings that in- 
sured informed insurer’s agent that insured was legal owner of cotton crop, and 
that he had contract with A. whereby A. was ultimately to acquire an interest 
in property on payment of certain sums, held not to support defense of estoppel 
of insurer to rely on provision that policy was void if interest of insured in crops 
was not truly stated in application, on ground insured had fully disclosed facts 
to insurer’s agent, where facts were that A. had contracted to purchase undivided 
half interest in land and crops, and therefore had equitable title to a one-half in- 
terest. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Stone, Circuit Judge, dissenting. 
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In Error to the District Court of the United States for the District of New 
Mexico; Colin Neblett, Judge. 

Action by Pearl H. Bailey against the Citizens’ Insurance Company of Mis- 
souri. .Judgment for plaintiff, and defendant brings error. Reversed, with in- 
structions. 

C. J. Roberts, of Santa Fe, N. M. (Myers & Snerly, of Chicago, Ill., on the 
brief), for plaintiff in error. 

W. C. Whatley, of Las Cruces, N. M. (E. L. Medler, of El Paso, Tex., on 
the brief), for defendant in error. 

Before Stone and Van Valkenburgh, Circuit Judges, and Phillips, District 
Judge. 

Puitiuips, District Judge. Pearl H. Bailey brought this action against the 
Citizens’ Insurance Company of Missouri to recover the sum of $15,000 for an 
alleged loss under a policy of hail insurance. The insurance policy insured a 
crop of cotton growing on a tract of 500 acres known as the Buffalo Valley 
Farms, located in Chaves county, New Mexico, against loss or damage from hail. 
The application was executed May 24, 1926. The policy was countersigned May 
27, 1926. The policy contained, among other things, the following provisions: 

“1. This policy of insurance is based upon the statements, representations and 
descriptions contained in the insured’s application of even number herewith which 
is hereby made a part hereof.” 

“4 This entire policy shall be void if the insured has concealed or misrepre- 
sented any material fact or circumstances concerning this insurance or the sub- 
ject thereof; or if the interest of the insured in the crops covered hereunder be 
not truly stated herein; or in case of any fraud or attempted fraud or false 
swearing by the insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss.” 

The application contained, among others, the following statements: 

“I hereby declare that the statement of the number of acres of each crop 
herein described, is true; that I am the owner of the land herein described, with 
growing crops thereon; and my interest is as stated under the heading ‘Percent- 
age Interest Must be Stated.’” 

“Crop insured is a 100 per cent. interest.” 

The policy also contained among other things the following provisions: 

“It being understood and agreed that the liability of this company shall in 
no event be held to exceed the actual proportionate interest of the insured in the 
crops described and insured hereunder.” 

“That this company shall not be bound by any act or statement made to 
or by its agents or representatives restricting its rights or waiving its written or 
printed contract unless inserted in this application.” 

“This policy is made and accepted subject to all the stipulations and conditions 
printed herein and on the duplicate Application attached hereto and made a part 
hereof, which are hereby specially referred to and made a part of this policy, to- 
gether with such other provisions, agreements, or conditions as may be endorsed 
hereon or added hereto; and no officer, agent, or other representative of this 
company shall have power to waive any provision or condition of this policy. 
except such as by the terms of this policy may be subject of agreement endorsed 
hereon or added hereto; and as to such provisions or conditions no officer, agent 
or representative shall have such power or be deemed or held to have waived 
such provisions or conditions unless such waiver, if any, shall be written upon 
or attached hereto.” 

The answer of the insurance company alleged that the plaintiff in his written 
application stated that he owned a 100 per cent. interest in the crop of cotton 
growing upon the land described in the application, and that he was the owner 
of such land with the growing crops thereon. It further alleged that at the time 
of the signing of such application and the issuance of the policy in question, P. 
G. Telles, Martin Espinoso, Jose Antobarias, Guadalupe Gardea, and Eliseo Arias, 
had valid and subsisting cropping contracts with the plaintiff, by which each of 
them became and were at such time an owner of an interest in the crop of cotton 
growing on such land, and at the time of the signing of the application and the 
issuance of the policy E. D. Anthony was the owner of an undivided one-half 
interest in the land on which the crop was growing, and was the owner of an un- 
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divided one-half interest in the crop of cotton, and that the interest of Anthony 
in such land and crop was in all things equal to the interest of plaintiff. 

To the special defenses set up in the answer, the plaintiff alleged, among 
other things, the following in his reply: 

“Plaintiff denies that the statement attributed to him in paragraph 9 of de- 
fendant’s answer as to the ownership by him of a 100 per cent. interest in the 
500 acres of cotton insured was untrue, * * * but avers that such is and 
was the fact, that is, that he is and was the sole owner of a one hundred per 
cent. interest in said crop of cotton at the time of his application for such in- 
surance. 

“* * * That plaintiff further states that he had made application for the 
insurance herein sued for to one Merrill C. Martin who at such time was the 
duly appointed, qualified and acting agent of the said defendant company in Ros- 
well, New Mexico, with jurisdiction extending over the vicinity of and including 
the Buffalo Valley Farm upon which the cotton insured was growing, and that 
at and prior to the making and signing of such application he apprised the said 
agent of each and every fact in connection with said crop of cotton and the 
ownership thereof and explained to him in detail the exact relation existing be- 
tween said plaintiff and said E. D. Anthony and said plaintiff and said P. G. Tel- 
les, Martin Espinoso, Jose Antobarias, Guadalupe Gardea, and Eliseo Arias, and 
of their connection with said farm and the cotton growing thereon and in said 
application sought to be insured; (that said Anthony and said others were mere 
croppers and had no interest except in the proceeds after the same were harvest- 
ed and all indebtedness accruing thereon paid;)” “and plaintiff therefore avers 
that at and before the time of the issuance of said policy of insurance in suit 
said defendant company had full notice and knowledge of all and every fact con- 
nected with the said cotton crop and the ownership thereof, including present 
vested interests, contingent interests and expectant interests; and said application 
was in fact prepared by the special agent, Martin.” 

The portion of the reply above quoted inclosed in parenthesis was added as 
a trial amendment 

A stipulation in writing waiving a jury was filed, and the cause came on for 
trial before the court. 

The evidence disclosed that at the time the application was made plaintiff had 
entered into oral agreements with the five persons, Telles, Espinoso, Antobarias, 
Gardea, and Arias, to work the land on a share or crop basis. Plaintiff was to 
furnish them with provisions and clothing, was to sell the crops at maturity, and 
pay to the croppers one-half of the proceeds of such sale, less the amount of ad- 
vances made by plaintiff to the croppers for their expenses. 

The record further discloses that on February 17, 1926, plaintiff entered into 
a contract with E. D. Anthony by which plaintiff agreed to sell and Anthony 
agreed to purchase an undivided one-half interest in the Buffalo Valley Farms, 
and all personal property, equipment, and machinery, for a consideration of $30,- 
000. The contract, after providing the terms, time, and manner of payments to 
be made by Anthony, and reciting the indorsement and delivery, as collateral for 
certain payments, of two promissory notes made by R. C. Sparks and payable 
to Anthony for the sum of $5,000 each, contained the following provisions: 

“6. As to any and all sums and expenditures necessary and to become neces- 
sary in operating said farm from and after this date and all sums for the proper 
conduct thereof from and after this date the purchaser becomes responsible and 
liable for one-half thereof and agrees also to devote his time and attention to the 
management and conduct of said business and farming operations, and out of the 
net proceeds derived from the crops raised upon said farm said purchaser, the 
party of the second part herein, shall be entitled to receive for his services in 
managing and looking after said farm compensation at the rate of $100 per month; 
end that as to all other sums derived from the crops, the same, after payment of 
the indebtedness, as may be mutually agreed upon from time to time, are to be 
divided share and share alike.” 

“7. Party of the first part, the seller, agrees that he will hold for the use and 
benefit of the purchaser an undivided one-half interest in the said Buffalo Valley 
Farm property, described as aforesaid, together with the equipment, pumping 
plant and appurtenances thereto, and will when the purchase money note matur- 
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ing January 6, 1927, is paid, make, execute, and deliver to him, his heirs, exec- 
utors, administrators and assigns, good and sufficient warranty deed, conveying 
good and merchantable title in and to such undivided one-half interest in said 
property to said party of the second part. * * *” 

“9. It is further understood between said seller and purchaser that they are to 
he tenants in common and co-owners in the operation of said property and part- 
ners only to the extent that they may become liable for any debts incurred on ac- 
count of the operation of said farm.” 

To avoid the defenses set up in the answer, plaintiff relied upon two prop- 
ositions: First, that plaintiff, at the time of the making of the application, was 
the owner of a 100 per cent. interest in the growing crop of cotton and in the 
tarm; and, second, if he was not the owner of 100 per cent. interest, he made 
full and true disclosure of all material facts to Martin, the agent of the insur- 
ance company, that Martin prepared the written application, and upon the facts 
disclosed wrote into the application that plaintiff was the owner of the lands upon 
which the cotton crop was growing, and of a 100 per cent. interest in such crop, 
and that because thereof the defendant was estopped to deny the truth of such 
statement. 

At the conclusion of the evidence the trial court made the following findings: 

“2. That on the 24th day of May, 1926, plaintiff made application to said 
Merrill C. Martin, as agent of said defendant company for the issuance to him 
of a policy of insurance covering the loss by hail of five hundred acres of cotton 
upon what is described in the evidence as the Buffalo Valley Farm, in Chaves 
county, New Mexico; and that prior to said time, in the negotiations leading up 
to the formal application for such insurance, plaintiff had advised and informed 
said agent, Martin, that he was the legal owner of said crop of cotton, but that 
in the raising of said crop he had and there was then existing certain arrange- 
ments between plaintiff and P. G. Telles, Martin Espinoso, Jose Antobarias, Gua- 
dalupe Gardea, and Eliseo Arias whereby said named parties, having already plant- 
ed said crops, were to attend, care for and harvest the same and upon the sale 
thereof by plaintiff were to become and be then entitled to a share of the pro- 
ceeds of said crops, after the reimbursement to plaintiff of all moneys which he 
should have advanced for their account, and that said parties did not have and 
were not to have any interest in said crops as such; and that in addition thereto 
he then had a contract with one E. D. Anthony whereby said Anthony was ul- 
timately to acquire an interest in the said Buffalo Valley Farm property upon the 
payment of certain sums of money in the month of January, 1927, and pending 
such date said Anthony was to superintend the conduct of the farming operations 
to be carried on upon said farm under the direction and control of the plaintiff, 
and for his services so to be rendered in such capacity was to receive a salary of 
$100 per month, payable out of the proceeds of any crops raised on said farm, 
and after the payment out of the proceeds of said crop of the cost and expenses 
of making the same and certain other indebtedness, provided for in said contract, 
any such proceeds as might then remain were to be divided share and share alike 
between them; and that in addition to the facts so communicated to the said Mer- 
rill C. Martin, as such agent, and to confirm the same the said Merrill C. Martin as 
such agent made an independent investigation as to the interest of the said Pearl 
H. Bailey in the crops then being raised upon said Buffalo Valley Farm and said 
property, from which information so furnished by plaintiff and that acquired by 
said independent investigation said agent determined that, for the purpose of 
insurance, plaintiff was the owner of a 100 per cent. interest in said crop of cotton.” 
(Italics ours.) 


From the foregoing facts, the court concluded as a matter of law as follows: 

“And upon the foregoing facts the court concludes as a matter of law that 
at the time of the making of the said application for insurance and the issuing 
of the policy upon the said crop of cotton to the said plaintiff by the defendant 
company, the plaintiff was then the legal owner and had an insurable interest 
in the property insured to the extent of 100 per cent. thereof.” 

The court further found there was a total loss under the policy amounting to 
$12,837.62, and gave judgment therefor, with interest. This is a writ of error from 
that judgment. 

[1] Whether the croppers were to have a present vested interest in the grow- 
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ing crop of cotton and were tenants in common as to such crop with the plaintiff, 
depends upon the intention of the parties to the cropping contract. Underhill 
y. Allis-Chalmers Mfg. Co. (C. C. A. 8) 15 F. (2d) 181, 183, 184. However, in 
view of our conclusion as to the legal effect of the contract with Anthony, we 
find it unnecessary to determine the interest, if any, of such croppers in the 
growing crop of cotton. 

The written contract entered into between plaintiff and Anthony on February 
17, 1926, was unconditional. It absolutely bound the plaintiff to sell and Anthony 
to purchase. Anthony put up collateral security to secure certain deferred pay- 
ments. Anthony went into joint possession and management of the property with 
plaintiff. There was no reservation of crops to the plaintiff. Paragraph 7 express- 
ly recited that the plaintiff “agrees that he will hold for the use and benefit of the 
purchaser [Anthony] an undivided one-half interest in the said Buffalo Valley 
Farm property together with the equipment, etc.” Paragraph 9 recites that the 
relation of plaintiff and Anthony was that of tenants in common and co-owners. 

In the case of Phenix Ins. Co. of Brooklyn, N. Y., v. Kerr (C. C. A. 8) 129 
F. 723, 726 (66 L. R. A. 569), the court said: 

“If the owner has agreed to sell and the vendee has agreed to buy on definite 
terms, the purchaser is the sole and unconditional owner of the property within 
the true meaning of the clause upon this subject in insurance policies, because the 
vendor can compel the purchaser to pay for the property notwithstanding its in- 
jury or destruction, and hence to suffer the loss occasioned thereby. Milwaukee 
Mechanics’ Ins. Co. v. Rhea & Son (C. C. A.) 123 F: 9, 11, 13 Am. & Eng. Ency. 
of Law (2d Ed.) 178, 179, and cases cited; Hough v. City Ins. Co., 29 Conn. 10, 
76 Am. Dec. 581; Rumsey v. Phoenix Ins. Co. (C. C.) 1 F. 396; Amsinck v. 
American Ins. Co., 129 Mass. 185; Wainer v. Milford Fire Ins. Co., 153 Mass. 
335, 26 N. E. 877, 11 L. R. A. 598; Redfield v. The Holland Ins. Co., 56 N. Y. 
354, 15 Am. Rep. 424; Pelton v. Westchester Ins. Co., 77 N. Y. 605; Dupuy v. 
Delaware Ins. Co. (C. C.) 63 F. 680.” 


See, also, Waller v. City of New York Ins. Co., 84 Or. 284, 164 P. 959 
¢61, Ann. Cas. 1918C, 139; Insurance Co. of N. America v. Erickson, 50 Fla. 419, 
39 So. 495, 111 Am. St. Rep. 121, 7 Ann. Cas. 495; note 2 L. R. A. (N. S.) p. 512. 

_ [2] We think there can be no doubt under this contract that Anthony ac- 
quired at the time of the execution and delivery of the contract the equitable 
title to an undivided one-half interest in the land and the growing crop of cotton. 
It follows that the statement in the policy that plaitiff was the owner of a 100 
per cent. interest in the land and the crop of cotton was false and rendered the 
policy void and non-enforceable (Rochester German Insurance Co. v. Schmidt (C. 
C. A. 4) 162 F. 447; Fidelity Union Fire Ins. Co. v. Kelleher (C. C. A. 9) 13 
F.(2d) 745; Syndicate Ins. Co. v. Bohn (C. C. A. 8) 65 F. 165, 27 L. R. A. 614) 
unless defendant under the facts and circumstances is precluded from asserting 
such defense. 


[3] Such statement constituted a warranty, and, if false, it is wholly imma- 
terial that plaintiff may have made it in good faith and honestly believed it to 
be true. Rochester German Ins. Co. v. Schmidt, supra; Fireman’s Fund Ins. Co. 
v. Barker, 6 Colo. App. 535, 41 P. 513; Geiss v. Franklin Ins. Co., 123 Ind. 172 
24 N. E. 99, 18 Am. St. Rep. 324; Wilbur v. Bowditch Mut. F. Ins. Co., 10 Cush. 
446; 26 C. J. § 208, p. 171; 32 C. J. § 520, p. 1293. 

Counsel for the plaintiff insist that the defense of estoppel was made out 
and strongly relied upon the decision of the Supreme Court in Continental Life 
Ins. Co. y. Chamberlain, 132 U. S. 304, 10 S. Ct. 87, 33 L. Ed. 341, and section 
41 of chapter 135, 1925 Session Laws of New Mexico, which statute provides 
that any person licensed as an agent to represent an insurance company shall in 
any controversy between the insured and the company be held to be the agent of 
the company issuing the insurance. 

In order to bring himself within the principles of Insurance Co. v. Chamberlain. 
supra, plaintiff must have established that he made a true, full, and fair disclos- 
ure of all the material facts to the agent, and that the agent made out the 
application, and in filling in the answers to the questions therein contained placed 
his own interpretation upon the facts stated by plaintiff. 

We entertain doubt that upon the record as a whole the trial court would 
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have been warranted in finding that plaintiff made a full and complete disclosure 
to Martin, the agent of the insurance company. 

Plaintiff testified, referring to the croppers, “They didn’t have an interest in 
the crop until it was made, under our agreement.” He further testified: “My 
understanding with the Mexicans and with Anthony was that they had no interest 
in the crops, only in the proceeds thereof.” In testifying with reference to his 
statement in the proof of loss that he owned a 100 per cent. interest in the crop, 
he said: “Yes, sir, because I believed my interest was 100 per cent.” He further 
testified: “I did not consider him [Anthony] as a partner until he had paid me 
what he agreed to pay as the first payment on that farm.” He further testified 
that he told Martin that the contract was in escrow, and that he was solely re- 
sponsible for the money borrowed to finance the crop. It will be noted that the 
contract by its express terms made Anthony liable for one-half of the money so 
borrowed. The contract was not in escrow, but was deposited with the First Na- 
tional Bank of Roswell as collateral for a loan. Plaintiff further testified: “I 
told Mr. Martin that I was the owner of the Buffalo Valley Farms.” 

Martin, the agent of the defendant, called as a witness for the plaintiff, testi- 
tied that he made out the written application; that “Mr. Bailey told me about his 
farm foreman, who at some time would acquire an interest in the place on the 
execution of certain conditions and agreements, but that there was no recorded 
interest other than his own.” Martin further testified that plaintiff stated that he 
“was the legal owner of the farm and the crop”; that the contract with Anthony 
was in escrow; that Anthony would acquire no title or interest in the place until 
semewhere about the first of the year 1927, and then only upon the execution 
of certain conditions and the making of certain payments. Martin further testi- 
fied that he made inquiry at the First National Bank of Roswell, and that the 
vice president of the bank told him the bank held the contract in escrow, and 
that plaintiff was the owner of the land and the crop. Martin’s evidence was 
not denied. 

We think the evidence construed in a light most favorable to plaintiff compels 
the conclusion that plaintiff believed, at the time the application for the insurance 
was made, that Anthony had no present interest in either the farm or the cotton 
crop. If such was plaintiff's belief, it is very improbable that he stated facts 
which would indicate the contrary to the agent Martin. 

Martin’s testimony indicates that plaintiff represented to Martin that Anthony 


had no interest in either the land or the cotton and would acquire no interest in 
the land until January, 1927. 


We are therefore of the opinion that it is a fair conclusion from the whole 
record that Bailey believed, at the time the application for the insurance was made, 


that Anthony had no interest in either the land or the crop, and that he so stated 
the facts to the agent Martin. 


[4, 5] However, if the evidence would sustain a finding that the plaintiff made 
a true, full, and fair disclosure of the material facts to the agent, and that the 
agent placed his own construction upon such facts, and wrote into the application 
that plaintiff was the owner of a 100 per cent. interest in the crop, the reply did 
not plead and the court did not find, that such were the facts. It is true that the 
teply as originally drawn did allege in general the language that plaintiff apprised 
the agent of all the facts, but on the trial objection was made to these general al- 
legations and plaintiff made a trial amendment in which he descended to particulars 
and alleged that what he told the agent was that Anthony and the others were 
mere croppers, and had no interest, except in the proceeds after the crops were 
harvested and sold, and all the indebtedness accruing thereon paid. 


The court, in his findings of fact, specifically found that plaintiff advised the 
agent, Martin, “that he was the legal owner of said crop of cotton”; that he had 
a contract with Anthony whereby Anthony “was ultimately to acquire an interest 
in the Buffalo Valley property upon the payment of certain sums of money in 
the month of January, 1927.” This is in effect an affirmative finding that plain- 
tiff did not disclose the true facts to the agent. If there could be any doubt as 
to this from the language of the finding, it is set at rest by the court’s conclusion 
of law that plaintiff in fact did own a 100 per cent interest in the crop of cotton 
at the time the application for the insurance was made 
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3y its requests for findings of fact and declarations of law, and by excep- 
tions preserved to rulings thereon, the defendant insurance company fully pre- 
served its right to have reviewed the questions we have considered. 


We therefore conclude that neither the pleadings nor the findings of the trial 
court supported the defense of estoppel: It follows that the judgment was er- 
roneous, and the cause is therefore reversed, with instructions to grant the de- 
fendant a new trial. 

Sronr, Circuit Judge (dissenting). It is obvious, from the portions of the 
policy quoted in the majority opinion, that a true statement of the insurable in- 
ierest in the crops was a condition precedent to liability on the policy. The state- 
ment of the insured therein was that he owned 100 per cent. of the crops. There- 
fore no recovery can be had if the evidence clearly shows that the insured’s in- 
terest was not as stated, unless the insurer is estopped to insist upon these re- 
quirements of the policy. There is a serious contention between the parties as 
to whether the evidence does or does not show the ownership stated. ‘The trial 
court concluded that it did. However, if the claim of estoppel is well taken, we 
need not determine such ownership, but may, for the purpose of determining the 
estoppel, take it that such statement was inaccurate. 

I. The insurer contends that there can be no waiver nor estoppel because its 
agent had no authority to make any waiver nor to do anything which would have 
the effect of creating an estoppel to any provision of the policy. It is true that the 
policy contained the standard provisions as to waiver and I think these are suffi- 
cient to deprive the agent of all power to waive any provisions of the policy. How- 
ever, these provisions, nor any others, are sufficient to protect the insurer from 
avoiding some character of acts of its agent which are acted upon by the insured 
in good faith. 

The form of application for an insurance policy and the policy itself are us- 
ually, as in this case, instruments very carefully prepared by .the insurer who 
chooses the expressions set forth therein. It may employ terms which are am- 
biguous in meaning. Such ambiguity may exist in the words themselves or it may 
arise from the application of such words to particular risks offered for insurance. 
Where the ambiguity exists in the words themselves, the law construes such words 
in favor of the insured to mean what he did and might reasonably have believed 
they meant. This is a rule of construction applied in general to contracts drawn 
by one party and is not peculiar to insurance contracts. Where the ambiguity 
arises from applying words of a policy (fairly clear in themselves) to some par- 
ticular state of facts involved in a contemplated risk, the representative of the in- 
surer in that transaction may bind the insurer by an honest construction of 
meaning which is honestly accepted by and acted upon by the insured. This does 
not mean that the agent can change a word of the policy from its clear meaning or 
that an insured would be heard to contend that he accepted and acted upon a 
meaning which was clearly foreign to the words used. It means that where there 
is room for and there exists a reasonable doubt as to the application of such words 
to a set of facts the judgment of the insurer’s representative thereon may in that 
transaction be safely, if honestly, accepted and acted upon by the insured. To hold 
otherwise would be.a fraud upon the insured. Usually, the insured is unversed in 
insurance matters. They come into his affairs infrequently. On the other hand, 
the agent of the insurer is experienced in and familiar with such matters and par- 
ticularly with the contracts in which he is dealing. The-above rule is stated in 
McMaster v. N. Y. Life Ins. Co., 183 U. S. 25, 38, 22 S. Ct. 10, 46 L. Ed. 64; 
Continental Life Ins. Co. v. Chamberlain, 132 U. S. 304, 10 S. Ct. 87, 33 L. Ed. 
341; Eames v. Home Ins. Co., 94 U. S. 621, 629, 24 L. Ed. 298; American L. Ins. Co. 
v. Mahone, 21 Wall. 152, 155, 156, 22 L. Ed. 593; Pac. Mut. Life Ins. Co. v. 
Snowdon, 58 F. 342 (this court); Maryland Casualty Co. v. Eddy, 239 F. 477, 
480-1 (C. C. A. 6) and Mutual Life Ins. Co. of N. Y. v. Powell, 217 F. 565, 568 
(C. C. A. 5); Conn. Fire Ins. Co. v. Buchanan, 141 F. 877, 892, 894,4 L. R. A. 
(N. S.) 758 (this court); Carrollton F. Mfg. Co: v. Credit Indem. Co., 115 F. 77 
and 124 F. 25 (C. C. A. 2); Fidelity & C. Co. v. Phoenix Mfg. Co., 100 F. 604, 
607, 608 (C. C. A. 7); Glover v. Ins. Co. 85 F. 125 (C. C. A. 4); Phoenix Ins. 
Co. v. Wartemberg, 79 F. 245 (C. C. A. 9); Standard L. & A. Ins. Co. v. Fraser, 


76 F. 705. 708 (C. C. A. 9); Mutual Benefit Life Ins. Co. v. Robison (C. C.), 54 


F. 580, 588-597; Sawyer v. Ins. Co. (C. C.) 42 F. 30, 34. In the recent case of 
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Compania de Navegacion, Int., v. Fireman’s Fund Ins. Co., 276 U. S——, 48 S. 
Ct. 459, 72 L. Ed. (May 14, 1928), the court said: 

“A contract of maritime insurance is usually not different from any other con- 
tract, except that the words and phrases used may have a technical nautical mean- 
ing, to be understood by the parties and enforced accordingly. We have seen, how- 
ever, from the cases, that the phrase ‘seaworthiness’ varies with the circumstances 
and the exceptional features of the risk known to both parties. The view of the 
Circuit Court of Appeals that perils of the sea has an absolute meaning and may 
not be varied by the knowledge of the parties as to the circumstances and must 
be maintained stiffly in favor of the insurance companies and against the insured, 
is not necessary or reasonable. The variation in the significance of ‘seaworthy,’ as 
shown by the above authorities, when caused by exceptional circumstances known 
to both parties, applies as well to the meaning of perils of the sea as to that of 
seaworthiness. The two terms in such cases are correlative terms. Klein v. Globe 
& Rutgers Insurance Co. (C. C. A.) 2 F.(2d) 137, 139, 140. 

“The Circuit Court of Appeals distinguished Klein v. Globe & Rutgers In- 
surance Company, Farmers’ Feed Company v. Insurance Company [166 F. 111], 
and Thebaud v. Great Western Insurance Company [155 N. Y. 516, 50 N. E. 284], 
and 4 Joyce on Insurance, § 2159, as follows: 

“*Recovery was allowed in each of those cases on the actual contract, which 
was held to be different from the contract evidenced by the insurance policy. It 
was merely held that effect should be given to the actual contract. The facts in 
this case do not warrant the conclusion that appellant bound itself by its conduct, 
or by any agreement, to accept the risk of unseaworthiness.’ 


“We find ourselves unable to follow this distinction. In all these cases the 
recovery was on the contract, and the question was of the construction of the 
contract. Its construction was affected necessarily by the special circumstances 
surrounding the contract known to both parties and acted on by them in charging 
and paying an increased compensation for the risk run. The circumstances in this 
case are very like those shown in the cases cited. They certainly justify the con- 
clusion to which we have come.” 


Assuming, for the purposes of this point of estoppel, that the interest of the 
insured was not 100 per cent., as stated in the application, the findings must be 
examined to ascertain whether the question thus answered in the application, when 
considered in connection with the circumstances of ownership here involved, was 
reasonably susceptible of doubt as to its meaning and whether the insured and 
the agent of the insurer, in good faith, interpreted that question and answered it 
in accordance with that interpretation and with their view of the facts. 


The facts as to ownership were as follows: Insured held the legal title to this 
farm. At the time of the application he had verbal contracts with several per- 
sons as to making the crops and a written contract with one E. D. Anthony as to 
an interest in the farm. The arrangement with the “croppers” was that they were 
to live on the farm with their families, though not upon the particular parts of the 
farm apportioned to each for cultivation. The insured paid for their transporta- 
tion to the farm, directed what crops should be planted, furnished the seed, teams, 
implements, and all means of cultivation. He guaranteed and every 30 days paid 
the grocery and necessity bills required for these men and their families to live 
during the cultivation of the crop. The arrangement with them was that they 
were to cultivate and harvest the crop under his supervision and direction; that he 
was to have free control of the sale of the crops; that after payment of the ex- 
penses of the crop, including the advances he had made on their account, the net 
proceeds were to be divided by him and one-half paid to them. If any one of them 
failed to complete his contract, he was to leave the farm without any claim to 
share in the proceeds. Under this arrangement, it was not only possible for these 
men to forfeit all right to any part of the proceeds, but one of them actually did 
and was put off the farm before the loss occurred under this policy. As the crop 
had not been harvested, at the time of the loss, there was, up to that time, a sit- 
uation where all of them might have forfeited their rights and none of them been 
entitled to any of the proceeds. 


The contract with Anthony was made about three months before the application 
for the insurance and was for the sale of an undivided one-half interest in the 
land, payment therefor to be made by three promissory notes, the first one due in 
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January, 1927, for $5,000. Under this contract, no deed to Anthony was to be 
made by the insured unless and until this first note was paid. This contract was 
placed in escrow until such payment. The contract provided that the parties should 
be tenants and co-owners of the property and should be “partners only to the ex- 
tent that they may become liable for any debts incurred on account of the operation 
of said farm.” As to expenditures necessary in operating the farm “from and af- 
ter” the date of the contract, Anthony became responsible for one-half and agreed 
to devote himself to the management and conduct of “said business and farming 
operations” for which services he was to receive compensation at the rate of $100 
per month “out of the net proceeds derived from the crops raised upon said farm,” 
and was to share equally in the net proceeds therefrom. This contract was executed 
in February, 1926; the application for insurance was made and the policy delivered 
in May, 1926; the loss occurred June 12, 1926, and the crop would have been har- 
vested before January, 1927, when the first purchase note was payable. Therefore, 
it was entirely possible for Anthony to default on such payment and to lose all 
right to any share in the proceeds of the crop. 

When the matter of this insurance was broached and in connection with the 
application showing the per cent. interest in the crop, the agent asked the insured 
“if he was the legal owner of the crop, in order to know whether to put in, how to 
fill out that portion of the application which states the percentage of ownership.” 
The answer of the insured was that he was the legal owner of the property. The 
insured told the agent of his arrangement with the “croppers” and of his contract 
with Anthony. The agent went to the bank where the contract was in escrow and 
the contract was handed to him. Whether he read it or not, is not clear, but there 
is no question that he had the opportunity to do so. With this information and 
this full inclosure the agent wrote in the application. 

From the above statement of facts, I am convinced that there was a serious 
question as to what answer would have been accurate in the application. That the 
“croppers” and Anthony had contractual rights in connection with the crop at the 
time of the application, is certain, but those rights seem to attach only to proceeds 
derived therefrom after harvest and sale and even such rights were uncertain, in- 
choate and might never fully ripen. At the same time, the legal title to the land 
and to the crops was in the insured and he had complete direction and supervision 
over the cultivation, farming, sale and disposition of any net proceeds. There is no 
room for question, in the evidence, of the good faith and fair dealing of either 
the insured or the agent. 

I think the above facts and circumstances bring this case within the rule here- 
tofore stated; that estoppel was fully pleaded; was shown by the evidence and the 
facts justifying such estoppel found by the court. 

II. Plaintiff in error contends that the estoppel, pleaded in the reply, is a de- 
parture. This position is not well founded. N. J. Mut. Life Ins. Co. v. Baker, 
94 U. S. 610, 612, 24 L. Ed. 268. 

III. It is also objected that the judgment was erroneous in awarding full com- 
pensation on 100 per cent. interest in the crop insured because, in the application, 
which was made part of the policy, it was provided “it being understood and agreed 
that the liability of this company shall in no event be held to exceed the actual 
proportionate interest of the insured in the crops described and insured hereunder.” 
This contention is not well founded because the quotation relied upon is an in- 
— part of a sentence and paragraph which refers to other matters and is as 
ollows: 

“On all crops other than vine, truck, vegetable, tobacco and fruit crops, total 
insurance for all interest on the crops described herein shall not exceed thirty-six 
(36) dollars per acre on irrigated land, and twenty-four (24) dollars per acre on 
unirrigated land. However, in the event that the total insurance per acre exceeds 
this limit, this company shall be liable only for its pro rata part of such limit per 
acre, it being understood and agreed that the liability of this company shall in no 
event be held to exceed the actual proportionate interest of the insured in the 
crops described and insured hereunder. If the total insurance on this crop exceeds 
the maximum limits permitted hereunder, the company shall refund the premium on 
such excess.” 

IV. It is contended that the court erred in not permitting evidence as to state- 
ments made by the insured as to Anthony’s interest in the cotton crop. The in- 
terest of Anthony was set forth in a written contract which was introduced in evi- 
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dence and which the insured testified contained all of the arrangements between 

them and as to which testimony there was no offer to prove the contrary. I can 

see no relevancy of the testimony excluded and think the court’s action was proper. 
I think the judgment should be affirmed. 


NEWMAN v. NATIONAL FIRE INS. CO. (No. 26842.) 
Supreme Court of Missippi, Division B. Sept. 24, 1928. 
118 Southern Reporter 295. 

(Syllabus by the Court.) 

1. INSURANCE—BUILDERS’ RISK POLICIES HELD NOT EFFECTIVE 
BEFORE CONSTRUCTION HAD BEGUN, THOUGH OLD BUILDING 
DESTROYED BY FIRE WAS TO FURNISH PART OF MATERIALS. 
Builders’ risk policies held not to have gone into effect at time of fire destroy- 

ing old building situated on ground, which was to furnish part of materials for new 

building, because of fact that at such time construction had not begun in view of 
express provision of policies that property was only to be insured during con- 
struction of building. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE—BUILDERS’ RISK POLICIES HELD TO TAKE EFFECT 
ON DATE ISSUED ONLY IN CASE BUILDING AT THAT TIME WAS 
IN PROCESS OF CONSTRUCTION. 

Builders’ risk policies construed in light of provisions insuring property for 
certain period and expressly stating that property was insured only during con- 
struction of building held to take effect on day they were issued, provided that at 
such time building was in process of construction, otherwise they should not take 
effect until construction was begun. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. INSURANCE—POLICY MAY BE SHOWN AS TAKING EFFECT 

SUBSEQUENT TO ITS DATE BECAUSE OF FAILURE TO COMPLY 

WITH SOME CONDITION PRECEDENT. 

Although policy by its terms is to take effect on a certain date, yet it may be 
shown that because of failure to comply with some condition precedent it did not 
take effect until subsequent date. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

Appeal from Circuit Court Yazoo County; W. H. Potter, Judge. 

Action by Callie Newman against National Fire Insurance Company. Judg- 
ment of dismissal and plaintiff appeals. Affirmed. 

Barbour & Henry, of Yazoo City, for appellant. 

R. L. McLaurin, of Vicksburg, and Campbell & Campbell, of Yazoo City, for 
appellee. 

Anperson, J. Appellant brought this action in the circuit court of Yazoo 
county against appellee, on two fire insurance policies issued by the latter to the 
former. Appellant alleged, in her declaration, that the policies sued on covered 
her fire loss on an unoccupied building in Yazoo City. Appellee demurred to ap- 
pellant’s declaration, which demurrer was sustained. Appellant was given leave to 
amend her declaration, which leave she declined, and, thereupon, final judgment was 
entered dismissing the suit, from which judgment appellant prosecutes this appeal. 

Perhaps appellant’s case could not be more clearly and succinctly stated than 
as set out in her declaration, which follows, leaving off its formal parts: 

“The plaintiff, Callie Newman, by attorneys, by this her amended declaration, 
filed by leave of court heretofore granted, complains of the National Fire Insur- 
ance Company of Hartford, Connecticut, an insurance corporation existing under 
the laws of the state of Connecticut, and duly authorized and licensed to do busi- 
ness in the state of Mississippi, and for her cause of action alleges as follows, to 
wit: 

“On the dates hereinafter mentioned, the plaintiff was the owner of certain 
property in Yazoo City, Mississippi, situated at No. 118, on the west side of Cham- 
plain avenue in said city, and indicated on a certain record kept by the defendant 
and other insurance companies doing business in the state of Mississippi, for pur- 
poses of identification and rating, as Block 3A, Sheet 15, in said city; that said 
property consisted of certain materials useful and valuable for the purpose of 
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building and re-building, the same being in the form of the remains of what had 
been a building or structure, but which, at all of said times, was in such dilapidated 


condition that it was unfit for occupancy, and was of no value whatsoever except 


the actual value of the planks, boards, brick, and other substance therein, useful 
as building material; that the plaintiff, prior to the dates alleged hereinafter, pur- 
chased said property as and for building material, for the purpose of using the 
same in the erection of a frame, one story, composition-roof theater; that, on or 
about September 10, 1926, the defendant company was doing business as afore- 
said, and had in Yazoo City general agents, with full authority to write and issue 
policies of insurance binding upon the defendant company, and, on or about said 
date, the plaintiff, as the owner of the material aforesaid, applied to said agents of 
the defendant for insurance on said property, and said agents either inspected the 
said property and material, or were already fully advised and informed of the 
exact location and character of said property, and said agents were then and there 
advised by the representative of the plaintiff that insurance was desired on said 
property as material which could be used in the erection and construction of a 
theater as aforesaid. 

“Plaintiff further alleges that said property, under the system of rating adopted 
by the defendant and other insurance companies doing business in the state of Mis- 
sissippi, and as rated by the authority for that purpose under the laws of the state 
of Mississippi, was uninsurable as a building, and this fact was fully known to the 
agents of the defendant at all times hereinafter stated, and said agents knew that 
said property could be insured only as building material, and the plaintiff’s repre- 
sentative seeking said insurance also knew said fact. 

“Plaintiff alleges that, on September 10, 1926, and on December 3, 1926, the 
defendant’s said agents issued and delivered to the plaintiff its two policies of in- 
surance, which were filed herewith, and made Exhibits A and B hereto, and a part 
hereof as if fully set out herein, and, by said policies of insurance, which were 
wholly written and prepared by said insurance agents, did intend to and did in- 
sure the plaintiff, as the owner, and the plaintiff accepted said policies of insur- 
ance, as intended by said agents, to insure the said material as building material to 
be used in the construction of theater as aforesaid, and said property, being, as 
aforesaid, certain planks, boards, brick, and other materials on the premises in 
the form of a partially demolished, uninhabited, and untenantable building, was, by 
said Exhibits A and B, insured as building material, as aforesaid. 

“Plaintiff further alleges that said partially demolished building was purchased 
by her as building material only, amd was of no value for anything else, but, at 
the time of the issuance of each of said policies, was of the value, as building: ma- 
terial aforesaid, of the sum of $4,000.00, which fact was known to the agents of 
the defendant writing said policies. Plaintiff further alleges that she had, at 
the time of the issuance of said policies, entered formally into contract with a re- 
sponsible contractor to build a theater on the said premises, and the building ma- 
terial on said premises as aforesaid had been checked and an itemized statement 
made thereof, showing exactly the character, quantity, and value of each article as 
building material, and her said contract with said contractor had provided that 
said material should be used as a part of the material in the construction of said 
theater, and for which she was to be given credit for its said value on the contract 
price for the construction of said theater by said contractor; that all of said facts 
were known to the said agents writing said policies of insurance, and with said 
knowledge the said policies were issued to cover, and did cover, building mater- 
ial on the said premises. 

“Plaintiff further alleges that the said material, in the form aforesaid, as a 
dilapidated building, or incomplete building, was to be used in the construction of 
said theater, without tearing down or removing a part thereof, and a part of the 
said material was to be removed from the said dilapidated building and replaced 
elsewhere in the new building, to make a completed building, or theater, as afore- 
said, all of which facts were known to said agents writing said insurance, and 
said policies of insurance were issued to cover the said materials aforesaid. 

“Plaintiff further alleges that, on December 6, 1926, the said property insured 
was wholly destroyed by fire, and at said time, although plaintiff had, in good 
faith, executed her contract to build as aforesaid, the contractor had been delayed 
in actually placing other material on the premises, or actually moving any of the 
material from its position when insured, or from expending any money in and 
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about the building of said theater; that said delay, and the facts incident to and 
causing same, were reported to and made fully known to the said agents of de- 
fendant writing said insurance, and with such knowledge the said policies of in- 
surance were permitted to continue and remain in full force and operation, 

“Wherefore, the plaintiff alleges that, by said policies of insurance, her said 
property became and was insured under a Builders’ Risk Form, the wording and 
language of which was wholly prepared by the said agents of defendant, and ac- 
cepted by the plaintiff, and which form of insurance, plaintiff alleges, when prop- 
erly construed and understood in the light of the facts herein alleged surrounding 
the issuance of said policies, and the continuance thereof in force, became a bind- 
ing contract and obligation on the part of the defendant to pay the plaintiff in 
the event said property was destroyed by fire, the said plaintiff having paid the 
insurance charges required and demanded of her by the said agents of the defend- 
ant company. 

“Defendant has denied liability, and refused, after request, to furnish plain- 
tiff blank proofs of loss. 

“Wherefore, plaintiff brings this suit, and prays judgment against the said 
defendant for the sum of two thousand dollars ($2,000.00), with interest thereon 
from February 7, 1927, and all costs in this behalf expended.” 

Appellant made the fire insurance policies sued on exhibits to her declaration, 
to each of which there was attached, as a part of said insurance contracts, “Build- 
ers’ Risk Form,” which stipulates, among other things, as follows: 

“$1,000.00—On the material actually on the grounds to be used and actually 
used as well as the cost of the labor actually performed on the one-story frame 
building (incomplete) with composition roof while in course of construction. To 
be occupied on completion as theater. * * * It is distinctly understood and 
agreed that this insurance is not intended for any sum to cover on a completed 
building as such.” 

It will be observed from the declaration that the building materials alleged to 
have been covered by the policies of insurance consisted of an old, dilapidated, one- 
story, frame building, the materials in which appellant intended to use, in part, in 
the construction of a new theater building, and that the first policy was issued by 
appellee to appellant on September 10, 1926, and the second on December 3, 1926, 
and that on December 6, 1926, the building was wholly destroyed by fire, and 
that, up to that time, appellant had done nothing toward constructing, out of the 
materials of the old building, the new building to be used as a theater, except 
when both policies of insurance were issued the contract had been let for the con- 
struction of the theater. So far as the declaration shows, neither the appellant, 
nor the contractor, had taken any steps whatever toward building the theater, ex- 
cept to enter into a contract for that purpose. 

Appellee’s position is that the “Builders’ Risk Form,” by its express terms, 
covered only the building materials on the ground while the theater building was 
in course of construction; while appellant’s contention is that the phrase in the 
“Builders’ Risk Form,” viz., “while in course of construction” should be treated 
as surplusage and disregarded for the reason that, as averred in her declaration, 
the appellee was fully informed, when the policies were issued, that the theater 
building was not then in process of construction. ft 

The stipulation in the “Builders’ Risk Form” is not open to construction; its 
language is plain and unambiguous. It covers fire loss on building material on the 
ground—“to be used and actually used * * * on the one-story, frame building 
(incomplete) with composition roof while in course of construction * * * to be oc- 
cupied on completion as theater * * * not intended for any sum to cover on a 
completed building as such.” 

What was said by the Supreme Court of the United States in Lumber Under- 
writers v. Rife, 237 U. S. 609, 35 S. Ct. 718, 59 L. Ed. 1140, is pertinent here: 

“No rational theory of contract can be made that does not hold the assured 
to know the contents of the instrument to which he seeks to hold the other party. 
The assured also knows better than the insurers the condition of his premises, even 
if the insurers have been notified of the facts. If he brings to the making of his 
contract the modest intelligence of the prudent man he will perceive the incompat- 
ibility between the requirement of 100 feet clear space and the possibilities of his 
yard, in a case like this, and will make a different contract, either by striking out 
the clause or shortening the distance, or otherwise as may be agreed. The dis- 
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tance of 100 feet that was written into this policy was not a fixed, conventional 
formula that there would be trouble in changing, if the insured would pay what 
more, if anything, it might cost. Of course if the insured can prove that he made 
a different contract from that expressed in the writing he may have it reformed in 
equity. What he cannot do is to take a policy without reading it and then when 
he comes to sue at law upon the instrument ask to have it enforced otherwise than 
according to its terms. The court is not at liberty to introduce a short cut to re- 
formation by letting the jury strike out a clause.” 

To the same effect are the cases of Germania Life Insurance Co. v. Bouldin, 
100 Miss. 660, 56 So. 609, and Phenix Insurance Co. v. Dorsey, 102 Miss. 81, 58 
So. 778, in which latter case the court, among other things, said: 

“The courts will not attempt to limit the right of contract, and no court can 
make a contract which was never agreed to by the parties to the contract. Courts 
are not authorized to modify, add to, subtract from the terms of a valid contract.” 

[1-3] The trouble with appellant’s case is that the property intended to be 
covered by the insurance, namely, the building materials on the ground to be used 
and actually being used in the construction of the theater building, was not in ex- 
istence, either when the policies were issued, or when the fire loss took place. It is 
true the old building which was to furnish part of the materials for the new was on 
the ground, but no part of it was being used in the construction of the new building 
because such construction had not begun. We are of the opinion that, under a fair 
construction of the language of the policies, they had not gone into effect when the 
fire occurred, because the property insured had not come into existence. It is also 
true that the first policy issued states, in the usual form, that the property was 
insured for a term of three months from the 3d day of September, 1926, the date 
of the policy, and the second one, in the same manner, states that the property was 
insured for three months from the 3d day of December, 1926. But, as shown, the 
policies expressly provided in the “Builders’ Risk Form” attached to each of them 
that the property was only to be insured during the construction of the theater. 
Construing these two provisions together, we think the policies mean that they 
were to take effect on the day they were issued, provided that, at that time, the 
new building was in process of construction, and, if not in process of construction, 
that they should not take effect until the construction was begun. Although a 
policy, by its terms, is to take effect on a certain date, yet it may be shown that be- 
cause of failure to comply with some condition precedent it did not take effect 
until a subsequent day. Cooley’s Briefs on Insurance, vol. 1, page 833. A 
“Builders’ Risk Form” in a policy may properly be likened to a marine risk on a 
cargo of goods. Although insurance may be taken out in advance, the risk does 
not begin until the loading begins. Cooley’s Briefs on Insurance, vol. 1, page 835. 

Affirmed. 


JOHNSON v. SCHOOL DIST. NO. 1 OF MULTNOMAH COUNTY et al. 
Supreme Court of Oregon. Oct. 2, 1928. 
270 Pacific Reporter 764. 

1. INSURANCE—FIRE INSURANCE CONTRACT ON PROPERTY IN 
STATE IS GOVERNED BY STATE LAW. 

Law of state governs contract of fire insurance on property in state. 

(For other cases, see Insurance, Dec. Dig. § 125[1].) 

3. INSURANCE—MUTUAL INSURANCE COMPANIES HELD AUTHOR- 
IZED TO ISSUE NONASSESSABLE POLICIES, SO LONG AS THEY 
MAINTAIN STATUTORY SURPLUS, BUT FAILURE TO MAINTAIN 
SURPLUS DOES NOT MAKE NONASSESSABLE POLICIES ASSESS- 
ABLE (OR. L. § 6408). 

Or. L. § 6408, authorizing mutual insurance companies, which have accumu- 
lated assets of not less than $200,000, of which not less than $100.000 is net cash 
surplus, while in that condition, to limit liability of policy holders to amount 
specified in policies, held to authorize such companies to issue nonassessable 
policies on cash premium plan, as in case of stock companies, such authority con- 
tinuing until company is unable to maintain financial standard fixed by statute, 
and subsequent reduction of cash surplus below statutory requirement does not 
make previously nonassessable policies subject to assessment. 

(For other cases, see Insurance, Dec. Dig. § 57[3].) 


In Bank. 
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Appeal from Circuit Court, Multnomah County; Walter H. Evans, Judge. 

Suit by N. P. Johnson against School District No. 1 of Muitnomanh County 
and others. Decree for plaintiff, and defendants appeal. Keversed, and suit 
dismissed. 

Isham N. Smith, of Portland, and Glenn J. Fairbrook, of Seattle, Wash. 
(Shank, Belt & Fairbrook, of Seattle, Wash., and Platt, Platt, Fales & Smith, 
of Portland, on the brief) for appellant Northwestern Mut. Fire Ass'n. 

Sam. H. Pierce, of Portland, for appellant School District No. 1. 

Hewitt & Sox of Albany, amicus curiz. 

E. B. Seabrook and Plowden Stott, both of Portland (Malarkey, Seabrook 
& Dibble and Plowden Stott, all of Portland, on the brief), for respondent. 

Brut, J. This is a suit to cancel certain policies of insurance issued by the 
Northwestern Mutual Fire Association to school district No. 1 of Multnomah 
county, Oregon, and to enjoin the school district from purchasing similar policies 
from such company. The precise question presented is whether a mutual fire 
insurance company may, under the Constitution and statutes of this state, issue 
a non assessable policy to a school district. It is the contention of the plaintiff 
respondent that a cash premium policy violates the spirit and intent of article 11, 
section 9, of the Oregon Constitution, which, so far as material herein, provides: 

“No county, city, town, or other municipal corporation, by vote of its citizens 
or otherwise, shall become a stockholder in any joint stock company, corporation, 
or association whatever, or raise money for, or loan its credit to, or in aid of, 
any such company, corporation, or association.” 


[1] The defendant insurance company was organized under the laws of the 
state of Washington and is duly authorized to do business in this state. It is 
conceded that its assets are in excess of $200,000 and that it has a net cash sur- 
plus in excess of $100,000. The cash premium policy purports to be nonassess- 
able, as upon the face thereof it is stated: “This policy participates in the profits 
and is absolutely nonassessable.” The by-laws of the company provide in sub- 
stance that, when a policy is issued on the cash premium plan, the premium paid 
“shall be considered a full premium and shall be the limit of the liability of the 
insured under such policy.” However, the law of this state governs the contract 
of insurance. Equitable Life Assurance Society of the United States v. Pettus, 
140 U. S. 226, 11 S. Ct. 822, 35 L. Ed. 497. The association is authorized to do 
business in this state only upon compliance with section 6420, Or. L. 


[2] We inquire whether such a policy holder, within the fair import of the 
above constitutional inhibition, becomes a “stockholder” in the association or 
loans its credit to it. Since the constitutional provision is a limitation, and not a 
grant, of power, it is the duty of the court, in interpreting it, to consider the 
evil intended to be avoided. This consfitutional provision was added to the 
fundamental law of the state, through the initiative, to prevent the investment of 
public funds in private enterprises. It was designed to curb speculation, which in 
many instances resulted in pecuniary loss to the taxpayer. Municipal Security 
Co. v. Baker County, 39 Or. 396, 65 P. 369. 


If the contract of insurance subjects the school district to a contingent 
liability, it is in violation of the Constitution and ultra vires. Mere membership 
in the association does not offend. It may well be argued, although there are 
decisions to the contrary, that one who, under the terms of a policy, agrees to be 
answerable for assessments in the event of loss, is, within the meaning of the 
Constitution, a “stockholder”; but it would be unduly extending the scope of 
this constitutional provision to apply it to a case wherein the policy holder is 
expressly exempted from liability. In cases involving a distribution of assets of a 
mutual insurance company, or where the member is undertaking to assert some 
right under the policy, it has been held, with good reason, that a policy holder is, 
in a sense, a stockholder. Huber v. Martin, 127 Wis. 412, 105 N. W. 1031, 1135, 
3 L. R. A. (N. S.) 653, 115 Am. St. Rep. 1023, 7 Ann. Cas. 400; Sugg v. Farmers 
Mutual Insurance Ass’n et al (Tenn. Ch.) 63 S. W. 226; Carlton v. Southern 
Mutual Ins. Co., 72 Ga 371. In the instant case a policy holder, by virtue of its 
contract, has determined its legal status, and in no manner is there the same 
character of interest which a stockholder has in a stock insurance company. As 
stated in Beaver State Ins. Ass’n v. Smith, 97 Or. 579, 192 P. 798, Mr. Justice 
Bean. speaking for the court: 7 
“The liability to pay an assessment is a matter of contract. A member of a 
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mutual company may so stipulate to pay assessments as that upon failure to 
fulfill his obligation an action will lie against him to recover the same. 3 Joyce 
on Insurance (2d Ed.) § 1245c. Only members who have assumed a contract 
obligation to pay assessments are liable therefor. A member, in order to become 
liable for assessments, must contract to pay the same or assent to some plan or 
provision for levying assessments, required by the by-laws or constitution of the 
mutual association or by the statute authorizing the organization of the company. 
3 Joyce on Insurance (2d Ed.) §§ 1251, 1253. Members insured exclusively on 
the cash premium plan, and who have paid their premium in cash, as defendant 
has done, are not liable to an assessment for the purpose of paying losses and 
expenses [citing authorities].” 

If membership in the association created a liability, there would be better 
reason to assert that the term “stockholder” is synonymous with “member.” We 
are not so much concerned with mere names as we are with the reason for the 
rule. 

[3] The decision of the case hinges primarily upon the construction of section 
6408, Oregon Laws, which provides: 

“Each person or partnership or corporation or society accepting a policy 
in any such mutual insurance company shall thereby become a member of such 
corporation or association and shall be liable for his proportionate share of 
losses and operating expenses as hereinafter provided. Any person or persons 
holding property in trust may insure the same in such company, and as such 
trustee assume the liabilities and be entitled to the rights of a member, but shall 
not be personally liable upon such contract of insurance. Any such company may 
fix the contingent and mutual liability of its members for payment of losses and 
expenses by a uniform rule set forth in its by-laws and policies and such mutual 
liability shall not be less than twice the amount of the usual advance assessment 
written in the policy: Provided, however, that companies which have accumulated 
in the regular course of the business, assets of not less than two hundred thousand 
dollars, of which not less than one hundred thousand dollars is net cash surplus 
over and above all the requirements of this act shall have power, subject to the 
approval of the insurance commissioner, while in that condtion, to adopt by-laws 
limiting the liability of its policy holders to the amount it mav specify in its 
policies, and the power to issue policies with such limitation of liability to continue 
only during the time such corporation or association is in such financial condition: 
Provided further, that every such corporation or association must print upon its 
policies such by-laws as will define the liability of a policy holder.” 

We think it was the intention of the Legislature to authorize mutual insurance 
companies when their business was so stabilized—as evidenced by a sufficient 
reserve fund in the form of a net cash surplus—to issue policies of insurance 
upon the cash premium plan as in the case of stock companies. The cash 
premium plan is not in conflict with the theory of mutual insurance. Mygatt v. 
New York Protective Insurance Co., 21 N. Y. 52. The policy holder has the 
dual relationship of the insurer and the insured. The cash premium is the con- 
tribution to the common fund, to which resort may be had in the event of loss. 
It is the contribution which experience has shown is the just and equitable 
amount which should be paid by the policy holder, and constitutes a part of the 
assets of the company—as much so as if the premium notes had been given for 
the insurance. 

As we construe the above section, a mutual insurance company is authorized 
to issue nonassessable policies only so long as it has assets of not less than 
$200,000 and a net cash surplus of not less than $100,000. In other words, the 
authority to issue such policies continues until the company is unable to maintain 
the financial standard fixed by the statute. We are unable to agree with 
counsel for respondent, although we appreciate that the statute is susceptible of 
two constructions, that liability to assessment would result in the event that the 
net cash surplus was less than $100,000. If the latter construction be correct, 
then a cash premium policy is a mere misnomer. The fallacy of plaintiff’s 
contention is shown in that, if his theory be correct, a policy holder wonld be 
suhiected to an assessment, although the comnany might have a cash surplus of 
$99,000. There can be no surplus, if the liabilities exceed the assets. 


[4] We conclude that the statute authorizes the issuance of nonassessable 
policies. and since liability to assessment ceases on payment of the cash premium 
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(Schimpf & Son v. Lehigh Valley Mutual Insurance Co., 86 Pa. 373; Farmers’ & 
Breeders’ Mutual Reserve Fund Live Stock Ins. Co. v. Beck, 66 Pa. Super. Ct. 
528; In re Minneapolis Mutual Fire Ins. Co., 49 Minn. 291, 51 N. W. 921; 21 C. J. 
121), there is no violation of the letter or the spirit of article 11, section 9, of the 
Constitution. 

The conclusion reached is strongly supported by French vy. Millville, 66 N. J. 
Law, 392, 49 A. 465, rendered under a similar constitutional provision providing 
that no municipal corporation “shall directly or indirectly be the owner of any 
stock or bonds of any association or corporation.” Const. N. J. art. 1,°§ 19. In 
that case, although there was a contingent liability under the policy, the court 
said: 

“The scheme of mutual insurance in such associations does not fasten upon 
the members any liability which municipal corporations may not, with reasonable 
safety, assume, for the limit of obligation is always fixed at the time the insurance 
is obtained, and is rarely enforced beyond what would be charged for insurance 
on the nonmutual plan.” 

The court concluded that the city, by giving its premium notes, did not loan 
its credit to the company in violation of the Constitution. 

We do not go so far as the New Jersey case, holding that there is no lending 
of credit, even though a contingent liability exists. In the instant case there is 
no liability—contingent or otherwise. In McQuillin on Municipal Corporations, 
§ 2171, it is said (citing in support thereof French vy. Millville, supra) : 

“The fact that a municipality takes out insurance on its property by becoming 
a member of a mutual insurance company does not make it the owner of stock 
in a private company, so as to violate the constitutional prohibition; and giving 
premium notes for payment of assessments to meet losses incurred by a mutual 
insurance company of which the municipality is a member does not constitute a 
loaning of credit to the company.” . 

Dillon, in his text on Municipal Corporations (5th Ed.) § 976, concurs with 
McQuillin in the following language: 

“As an incident to the power to erect and maintain a city hall, school houses, 
and other public buildings, the municipality has the right to contract for indem- 
nity for loss by fire by insuring these buildings; and, having the power to insure, 
it may insure them in a corporation organized on the mutual plan under the laws 
of the state in which the city is located. Giving premium notes for losses incurred 
by such company on other insurance is neither a loan of the credit of the city, 
nor the owning of stock or bonds of the company in violation of constitutional 
provisions.” 

In Cooley’s Briefs on Insurance (2d Ed.) vol. 1, p. 104, it is said: 

“As a municipal corporation is empowered to erect and maintain certain 
public buildings, it also has the power, incidental thereto, to contract for indem- 
nity against loss by the burning of such buildings. This right may be exercised 
by insuring in a mutual, as well as in a stock company. The scheme of mutual 
insurance does not fasten on the members any liability which a municipal cor- 
poration may not with reasonable safety assume.” 

Also see cases in note to Wetmore v. McElroy, 96 S. C. 182, 80 S. E. 266, in 
Annotated Cases 1916B, at page 85. 

Much reliance is placed by respondent on the case of School District No. 8 
v. Twin Falls County Mutual Fire Insurance Co., 30 Idaho, 400, 164 P. 1174, 
wherein it was held that the issuance to a school district of a policy of unlimitea 
liability was in violation of a similar constitutional provision. In our opinion this 
case is not in point, for the reason that it was decided under a statute which 
provided that “all the policies issued by the company must state specifically that 
the liability of each member is not limited.” Laws Idaho 1913, c. 31. The policy 
under consideration conformed to the statute in this respect, as the policy holder 
assumed unlimited liability. The distinction which we have here made between 
nonassessable policies and those having contingent liability; so far as the applica- 
tion of the constitutional prohibition is involved, was clearly recognized by the 
Idaho court, as a careful reading of that decision will disclose. 

The decree of the circuit court, granting plaintiff the relief as praved for in 
the complaint, is reversed, and the suit is dismissed. 

Bean and Rossman, JJ., not sitting. 
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MEDWORTH v. ST. PAUL FIRE & MARINE INS. og (No. 6103.) 
Supreme Court of South Dakota. Oct. 17, 192 
221 Northwestern Reporter 599. 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SUPPORT 
La THAT TORNADO POLICY AT TIME OF LOSS WAS IN 
FORCE. 

In action to recover for loss under a tornadd policy, evidence showing can- 
cellation by insurer for failure to pay premium note held insufficient to support 
finding that policy at time of loss was in force. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—INSURER ADJUSTING LOSS UNDER TORNADO POL- 
ICY AFTER CANCELLATION HELD NOT ESTOPPED TO DENY 
LIABILITY WHEN SUED BY INSURED. 

That insurance company adjusted claim for tornado loss occurring after can- 
cellation of insurance policy did not estop company from denying liability when 
sued by insured, there being no provisions to be waived, the policy not being in 
force. 

(For other cases, see Insurance, Dec. Dig. § 397.) 


Appeal from Circuit Court, Davison County; Frank D. Smith, Judge. 

Action by Lena Medworth against the St. Paul Fire & Marine Insurance Com- 
pany. From judgment for plaintiff and order denying a new trial, defendant ap- 
peals. Reversed, with directions. 

Crofoot & Ryan, of Aberdeen, for appellant. 

Lauritz Miller, of Mitchell, for respondent. 

Burcu, P. J. Plaintiff sues to recover for loss under a tornado insurance pol- 
icy issued by defendant. The defense is that the policy was canceled prior to loss 
thereunder. Whether or not the policy was canceled as claimed was the sole ques- 
tion submitted to the jury. The jury found in favor of plaintiff and judgment was 
rendered accordingly. Defendant appeals from the judgment and an order deny- 
ing a new trial. 

A number of assignments of error pertain to the receipt and rejection of evi- 
dence. One assignment challenges the sufficiency of the evidence to support the 
verdict and this will be first considered. We here state the facts deemed material on 
the issue of cancellation: 

The policy was issued in August, 1922, and plaintiff gave her note for $49, the 
premium, on this and a companion policy covering loss by fire and lightning. Con- 
cerning cancellation of the policy, the note provided: 


“That in the event that the company or the assured elects to cancel the policy, 
the assured will pay the amount of earned premium thereunder and accept the 
balance of the note as legal tender in payment of the unearned premium, and sur- 
render to the company said policy canceled; and in case the company shall give no- 
tice to the assured of cancellation, according to the conditions of the policy, and 
shall indorse the unearned premium on the note, and tender a receipt for the same, 
it shall constitute a cancellation of the policy and make it null and void.” 

The policy provided: 

“This policy may be canceled at any time by the company by giving to the in- 
sured a five-day written notice of cancellation.” 

The note became due November 1, 1922. On November 4, 1922, plaintiff paid 
on the note $15, and the note was extended to December 1, 1922, and, later, to Octo- 
ber 1, 1923. Plaintiff made no further payment thereon, ‘and shortly after the ex- 
Piration of the time to which it had last been extended appellant requested its local 
agency at Mitchell to take up the policies for which the note was given as premium, 
and Mr. French of the Mitchell agency went out to respondent’s home for the pur- 
pose of taking up the two policies. He did not get the policies, but he did get lost 
policy receipts signed by respondent. What happened at this time is in dispute. 
French says respondent told him she did not have the policies; that they were in a 
bank at Mitchell. Respondent says she had the policies in the house ; that when she 
was asked to sign the receipts she told French she did not like to sign them because 
the company held her note; that French replied: “Well; as long as the company 
holds your note and you hold the policy, they are good for any loss that might oc- 
cur.” French denies this. The lost policy receipts were dated October 4, 1923, and 
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contained a statement that respondent relinquished all rights under the policies and 
‘agreed to return the policies to the company when found. To prove cancellation of 
the policy by giving of notice according to its terms, appellant showed by its officers 
and records of its Aberdeen office that a notice (the contents of which are not in 
dispute) was prepared, inclosed in an envelope, and sent by registered mail to the 
address of respondent on the 3lst of October, 1923, with request for return receipt; 
that the return receipt came back in due time showing delivery of the letter to 
Clara Shuster, as agent for the addressee. Clara Shuster testified she gave the 
letter to respondent and respondent admits receiving it. She admits there was an 
inclosure within the envelope, but on being shown a copy of the inclosure she says 
she does not remember of receiving anything like that. Being questioned as to the 
contents of the inclosure, she said it told her she was owing $5 on her note. The 
notice of cancellation showed the earned premium, the amount of the unearned 
premium indorsed on the note, and that there was a balance of $4.75 due thereon. 
After receipt:of the registered letter respondent paid nothing, and nothing further 
was done until after loss, which occurred June 24, 1924, nearly eight months there- 
after. 

To recover, respondent must have her loss covered by a valid policy of insur- 
ance in force at the time of the loss. She produced in evidence a policy for which 
she had not paid the premium, and for which she had signed a lost policy receipt 
agreeing to return it and waiving any claim thereunder. 

Assuming that the production of the policy which on its face covered the loss 
was sufficient to support a prima facie case in favor of respondent and that the bur- 
den was upon appellant to show its cancellation, we proceed to analyze the evidence 
produced on this issue by appellant and respondent’s evidence to meet it. Appellant 
showed that a request for the return of the policy was made; that in lieu of its 
return a lost policy receipt was taken whereby respondent agreed to return it and 
waived all right thereunder; and that following this a notice of cancellation was 
sent by registered mail sufficient in all respects to cancel the policy, if received by 
respondent. Barring the chance of a mistake in inclosing the notice, the receipt 
of the notice of cancellation by respondent is conclusive if appellant’s witnesses are 
believed. To meet this respondent does not deny receiving the notice, but says she 
does not remember, although she admits receiving the registered envelope and says 
it contained an inclosure. She says the inclosure referred to the amount due on her 
note and notified her there was $5 due. The amount mentioned is within 25 cents 
of the amount named in the notice of cancellation produced by appellant, and many 
dollars less than the amount that would have been due without cancellation of the 
policy and indorsement of unearned premium. 

[1] Sch evidence tends to corroborate rather than disprove the receipt of the 
notice. There is nothing unreasonable or contrary to the natural course of events 
or experience of men in appellant’s evidence warranting the jury in dishelieving 
appellant’s witnesses. On the contrary, to disbelieve them would be to believe that 
the agents of an insurance company, with no direct pecuniary advantage to them- 
selves, would support an elaborate scheme to evade a small loss with perjured testi- 
mony of numerous witnesses. There is no sufficient evidence upon which the jury 
could find that the policy was in force at the time the loss occurred. 

[2] As this disposes of the case it is not necessary to consider other assignments 
of error. Respondent suggests that she might have rested her case on either waiver 
or estoppel because of the conduct of the company in sending out an adjuster and 
adjusting the claim, but there is no evidence of either a waiver or an estoppel. If 
there was no policy in force there were no provisions thereof to be waived. Re- 
spondent could not have been misled in any way to her injury bv the conduct of 
the comnanv’s agents, and therefore no estoppel could result. The learned trial 
judge should have instructed the jury to return a verdict for appellant. 

The judgment and order appealed from are reversed, with direction to the 
trial covrt to dismiss the action on its merits. 

Polley, Sherwood, Campbell, and Brown, JJ., concur. 








Pe 2 
> ea ee 


Gri taes 





FE ET CTH 


ee a i he Oe 


WS 


















its 
he 


he 
its 
ng 
rat 
m- 
ti- 
ITy 


nts 
yer 
nd 

If 
Re- 

of 
rial 


the 





oe 


fer te 


t 
k 








Raleigh Hardware Co. v. Williams et al 


RALEIGH HARDWARE CO. v. WILLIAMS et al. 
Mankin et al. v. McGinnis et al. 
(Nos. 6263, 6263-A.) 
Supreme Court of Appeals of West Virginia. Sept. 25, 1928. 
144 Southeastern Reporter 879. 
(Syllabus by the Court.) 

1, INSURANCE—INSURER, PAYING FIRE LOSS TO LIEN CREDITOR, 
HELD NOT ENTITLED TO SUBROGATION BECAUSE OF NOTICE 
OF SALE WHILE PROPERTY IN CUSTODIA LEGIS. 

A fire insurance company, seeking subrogation to the rights and priority of a 
trust lien creditor against a debtor whose building, insured by the company, has 
burned, and the loss paid by the company to the creditor under a No. 1 mortgage 
clause in the policy, which clause provides in effect that the insurance shall remain 
in force as to the mortgagee, notwithstanding any forfeiture by the owner, is not 
entitled to maintain such subrogation on a claim of no liability to the owner on the 
ground that within the term of the insurance and prior to the fire, and with the 
knowledge of the insured, notice was given of sale of the property under the terms 
of the trust by the trustees, where it appears that at the time of such notice the 
property was in custodia legis, and the trust creditor and the trustees were properly 
before the court as parties to the suit involving the property. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 


2. INSURANCE—INSURER, PAYING LIEN CREDITOR, HELD NOT EN- 
TITLED TO SUBROGATION, BECAUSE NO PROOF OF LOSS WAS 
FURNISHED BY INSURED WITHIN 60 DAYS. 

Nor can such insurance company maintain subrogation on the ground that no 
proof of loss was furnished by the insured within 60 days after the fire, there being 
no provision in the policy forfeiting the same as to the owner for his failure to 
comply with this requirement. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Circuit Court, Raleigh County. 


Consolidated suits by the Raleigh Hardware Company against Julius Williams 
and others, and by R. Mankin and others against T. J. McGinnis and others. From 
the decree, plaintiffs appeal. Reversed and remanded. 


Floyd M. Sayre, Herbert Stansbury, and Ashworth & Ashworth, all of Beckley, 
for appellants. 


French, Easley & Easley, of Bluefield, for appellees Union Fire Ins. Co. of 
Paris, France, American Cent. Ins. Co., and Provident Washington Ins. Co. 

MAxwe.., J. [1] Julius Williams having departed this life subsequent to the 
institution of the first above styled suit for the enforcement of a mechanic’s lien, 
the second suit, for the ascertainment of the indebtedness of the decedent and to 
subject his real estate to the satisfaction thereof, was instituted. The two suits 
were consolidated. 

A year or two before his death the decedent erected a hotel on a lot owned by 
him in the city of Beckley. This property was covered by a deed of trust executed 
bv Williams and wife to secure the Lincoln Finance Company, a corporation, in the 
payment of certain indebtedness in said trust specified. The trust carried a covenant 
for fire insurance on the building for the benefit of the mortgagee as its interest 
might appear. Subsequent to the execution of the trust, insurance policies were 
issued on the hotel building by Providence-Washington Insurance Company in the 
sum of $1,000; the Union Fire Insurance Company of Paris, $2,000; American 
Central Fire Insurance Company, $3,000. To each of these policies there was at- 
tached in usual form a number one mortgage clause in favor of the mortgagee. By 
this clause it is provided in effect that the insurance shall remain in force as to the 
mortgagee notwithstanding any forfeiture by the owner. 

On the 22d day of January, 1926, the hotel was totally destroyed by fire. Later 
that year the insurance companies made settlement in full with the mortgagee of 
their several liabilities to -it under the policies and took from the mortgagee an 
assignment of its rights against the mortgagor under the above- mentioned trust, to 
the extent of the insurance paid. These assignments were made in accordance with 
the following provision which was incorporated in each of the policies: 

“On payment to such mortgagee of any sum for loss or damage hereunder, if 
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the company shall claim that as to the mortgagor or owner no liability existed, it 
shall to the extent of such payment be subrogated to the mortgagee’s right of re- 
covery and claim upon the collateral to the mortgagee debt, but without impairing 
the mortgagee’s right to sue, or it may pay the mortgage debt and require an assign- 
ment thereof and of the mortgage.” 

The insurance companies came into the consolidated causes by petition and as- 
serted liens under the above-mentioned assignment. The circuit court sustained the 
companies in their contention and entered a decree accordingly. This is the main 
question involved on the appeal. 

Each policy contained a clause that it should be void unless otherwise provided 
by written agreement added thereto, “if, with the knowledge of the insured, fore- 
closure proceedings be commenced or notice given of sale of any property insured 
hereunder by reason of any mortgage or trust deed.” None of the policies was 
modified in this particular. Each policy also contains a provision that within 60 
days after the fire, unless such time is extended in writing by the company, the 
insured should render to the company a proof of loss, setting forth, among other 
things, the time and origin of the fire, and an itemization of the loss and damage. 

The insurance companies recognized their liability to the mortgagee by reason 
of the requirements of the number one mortgage clause, and settled accordingly, but 
denied liability to the mortgagor. The principal bases for the denial of liability are, 
first, the alleged violation of the contractual condition first above referred to, in that 
prior to the fire and subsequent to the issuance of the policies, notice of sale of 
said insured property under the deed of trust was twice given, with the knowledge 
of the mortgagor; and, second, that no proof of loss was furnished to the com- 
panies by the insured or on his behalf within 60 days after the fire. 

The first notice of sale under the trust was in the year 1925, but was abandoned 
upon adjustment by the mortgagor of the installments of the debt then due. The 
second advertisement was for sale of the property January 30, 1926. As already 
stated, the building burned the 22d of the same month. In our opinion, it satis- 
factorily appears from the evidence that each of the notices of sale was with the 
knowledge of the mortgagor; but we do not think the finding of the chancellor 
can be predicated on that fact, because, prior to both of the advertisements of sale 
under the deed of trust, the mortgagee and its trustees had been made parties de- 
fendant, and served with process, in the first above styled chancery suit. The iden- 
tical property sought to be subjected to sale by the trustees under the deed of 
trust was involved in the mechanic’s lien suit. It was in custodia legis. 

“When a person is made a party to a suit as to his rights involved therein, he 
must await the action of the court, and cannot, by independent proceedings outside 
the suit, defeat such action.” Parsons v. Snider et al., 42 W. Va. 517, 26 S. E. 285, 
syl. 5. Also Stafford v. Jones, 65 W. Va. 567, 64 S. E. 723. True, in each of those 
cases, the latter part of section 7 of chapter 139 of the Code was given consider- 
ation as applicable thereto, but the principle set forth is not dependent upon sta- 
tute. In the Parsons-Snider Case Judge Brannon, in laying down the proposition 
which was carried into a syllabus as above, says that such would be true on gen- 
eral principles, but he regards it as strengthened by the statute. 

The fact that the suit was for the enforcement of a mechanic’s lien, and was 
not a general creditor’s suit, can make no difference in the application of the prin- 
ciple. The parties and the subject-matter were before the court, there to be dealt 
with by proper decree. It follows that, because the parties and the property were 
thus before the court in a proper suit at the time of the giving of the notices of 
sale by the trustees, the said notices were wholly abortive for any purpose, and 
therefore the mortgagor could not be prejudiced thereby, though he had knowl- 
edge thereof. 

[2] Now, as to the second basis of denial by the insurance companies of li- 
ability to the mortgagor, namely, that there was no proof of loss by him or in 
his behalf. It is not provided in the policy that it shall be void, if proofs are not 
filed within the stipulated period; but there is a general provision that no suit 
shall be brought on the policy unless all the requirements of the policy have been 
complied with, and unless such suit be instituted within twelve months next after 
the fire. The only effect of noncompliance with the requirement for proof of loss 
is to postpone the right of action of the insured. “Although a policy of fire insur- 
ance requires that proof of loss shall be furnished within 60 days after the fire 
occurs, unless the time be extended by the company, but there is no provision 
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therein forfeiting the policy for failure to comply with this requirement, the effect 
of such provision is to postpone right of action until such proof be furnished, but 
not to wholly destroy all right of recovery thereon.” Smith Insurance Agency v. 
Hamilton Fire Insurance Co., 69 W. Va. 129, 71 S. E. 194, pt. 6, syl. 

Proofs of loss merely fix the time when a loss becomes payable and when an 
action may be maintained to enforce a liability. Rheims v. Standard Fire Insur- 
ance Co., 39 W. Va. 672, 20 S. E. 670. See, also, Munson v. German Insurance 
Co., 55 W. Va. 423, 47 S. E. 160, and Adkins v. Globe Fire Insurance Co., 45 W. 
Va. 384, 32 S. E. 194. These cases go no further in this phase than to hold that 
the filing of proofs of loss is a condition precedent to action on the policy. This 
holding is in conformity with general authority. “If a policy of insurance pro- 
vides that notice and proofs of loss are to be furnished within a certain time after 
loss has occurred, but does not impose a forfeiture for failure to furnish them 
within the time prescribed, and does impose forfeiture for a failure to comply with 
other provisions of the contract, the insured may, it is held, maintain an action though 
he does not furnish proofs within the time designated, provided he does furnish 
them at some time prior to commencing the action upon the policy. And this has 
been held to be true, even though the policy provides that no action can be main- 
tained until after a full compliance with all the requirements thereof.” 5 Joyce on 
Insurance (2d Ed.) § 3282. 

In Hall v. Insurance Co., 90 Mich. 403, 51 N. W. 524, it is said: 

“We think it was intended that these provisions relating to the method of ad- 
justment of loss and payment thereof should stand by themselves. and that they 
furnish their own penalty for failure to comply with the strict terms of the policy, 
viz. that the claim should not be due and payable until 60 days after the full com- 
pletion of all the requirements contained therein, and that no action should be com- 
menced after 6 months from the date of the fire. In Insurance Co. v. Downs [90 
Ky. 236] 13 S. W. 882 [12 Ky. Law Rep. 115], the conditions of the policy were 
very similar to those contained in the one under consideration, and it was held that 
it was not intended that the failure to furnish proofs within the 30 days should 
work a forfeiture, but that such failure simply operated to suspend the right of 
action until proofs were furnished at some date within 6 months. See, also, Tubbs 
v. Insurance Co., 84 Mich. 646 [48 N. W. 296].” 

Other authorities sustaining this proposition are 14 R. C. L. 1328; 26 C. J. 373; 
Steele v. German Insurance Co., 93 Mich. 81, 53 N. W. 514, 18 L. R. A. 85; Con- 
necticut Fire Insurance Co. v. Colo. Leas., Min. & Mill. Co., 50 Colo. 424, 116 P. 
st _ Cas. 1912C, 597; and the cases cited in the texts and opinions above re- 
erred to. 

For breach of certain warranties contained in fire insurance policies, they 
may be, and frequently are, by the very terms thereof, declared to be void. In the 
policies in the cases at bar such conditions are found, but not so as to proofs of 
loss within 60 days. It would therefore seem obvious that the insurance companies 
could not with consistency claim, at the time they settled with the mortgagee, that 
there was no liability to the owner or mortgagor because of his failure, up to that 
time, to file proofs of loss. And after that time, of course, there was no occasion 
for him to file proofs of loss, for two reasons: First, because the insurance com- 
panies had paid to the mortgagee the full amount of their liability; and, second, 
because the taking of the assignment by the insurance companies from the mort- 
gagee was tantamount to a denial of liability by the companies to the mortgagor. 
Insurance Co. of North America v. Martin, 151 Ind. 209, 51 N. E. 361. Where 
liability has been denied by a fire insurance company, the insured is under no re- 
quirement to furnish proofs of loss. 

These last observations are made because the point is raised by counsel for 
the defendant insurance companies that no proofs of loss have ever been made by 
Williams or on his behalf. It seems, therefore, that the second basis (failure of 
insured to file proofs of loss within 60 days) relied on by the insurance companies 
likewise fails to support the finding of the chancellor. 

The Raleigh Hardware Company also complains because the court held that 
the proof of its mechanic’s lien before the commissioner in chancery was not suffi- 
cient, and therefore declined to allow the same. The hardware company filed with 
the commissioner, and relied upon, an affidavit supporting its lien. The claimant 
deemed this sufficient under section 11, chapter 129, Code, and did not offer any 
other proof. Apparently, claimant’s counsel understand that there was no desire 
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on the part of any of the opposing counsel to challenge the sufficiency of the afh- 
davit to prove the lien. Counsel for the insurance companies, however, say they 
“were expecting witnesses to be produced before the commissioner on this claim, 
and then to contest the same.” ‘There having thus arisen between counsel, in good 
faith, a misunderstanding about this item, the cause should be re-referred to a com- 
missioner in chancery, for proof to be taken on this claim and to afford oppor- 
tunity for the same to be contested. 

For the reasons above set forth, the decree of the circuit court is reversed, 
and the consolidated causes are remanded for further proceedings in accordance 
herewith. : 

Reversed and remanded. 


RAMSDELL et al. v. INSURANCE CO. OF NORTH AMERICA et al. 
Supreme Court of Wisconsin. Nov. 7, 1928. 
221 Northwestern Reporter 654. 

1. INSURANCE—INSURED TO RECOVER MUST HAVE INSURABLE 
INTEREST AND LOSS. 

In order to authorize recovery on policy of insurance, it is necessary that 
insured have an insurable interest and that a loss has resulted. 

(For other cases, see Insurance, Dec. Dig. §§ 114, 502.) 

2 INSURANCE—DAMAGE RECOVERABLE UNDER FIRE INSURANCE 
POLICY IS DETERMINABLE AS OF DATE OF FIRE, AND CONTIN- 
GENT ON INSURER’S RIGHT OF RESTORATION. 

Damage recoverable under fire insurance policy is to be determined as of the 
date of fire, with recovery contingent on right of insurer to restore building to 
former usefulness in accordance with option in policy. 

(For other cases, see Insurance, Dec. Dig. $§ 502, 595.) 


3. INSURANCE—LESSORS DID NOT SUSTAIN FIRE LOSS WHERE 

LESSEE RESTORED BUILDING. 

Where lessee, after damage to building by fire, repaired building in accord- 
ance with authority of lease and recovered from insurer, the lessors having 
additional insurance as to their interest in the property did not have any actual 
loss sufficient to authorize recovery thereunder, whether or not insurance com- 
panies had prorated loss. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

Appeal from a judgment of the Circuit Court for Marathon County; A. H. 
Reid, Circuit Judge. 

Separate actions by Emma C. Ramsdell and another against the Insurance §& 
Company of North America, the Fidelity-Phenix Fire Insurance Company of J 
New York, and the tna Insurance Company, consolidated for trial. Judgment © 
for plaintiffs, and defendants appeal. Reversed and remanded, with directions— 7 
[By Editorial Staff.] 

The plaintiffs owned a building which they Ieased for a term of five years to 
Peterson, who later incorporated as Peterson's, Inc., which corporation succeeded | 
to the rights of Peterson under the lease. Under the iease, the lessce was per- § 
mitted to repair or remodel the building at his own expense, and had the option [| 
to purchase the premises at the expiration of the lease for $9,000. The lessee §& 
remodeled the building and made betterments thereto at the expense of $7,800. 
He thereupon insured his interest in the building for $7,500. The plaintiffs also 
insured their interest in the property for $3,000. In case of fire, neither the : 
lessors nor the lessee were required to restore the building, although either might 
do so. This being the admitted situation, a fire occurred in the bulding, resulting § 
in a loss to the extent of $4,264. The lessee restored the building and brought § 
suit on its insurance policy to recover its loss. The lessors also brought suit 9% 
on their policies to recover the amount stipulated therein. The three actions of 9 
the lessors were consolidated into one at the trial, and such consolidated action 
was, for the purposes of the trial, consolidated with the action of the lessee, and FF 
all were tried in one action. The Peterson’s Inc., policy was not in either of [ 
the companies defendant in the lessors’ action. g 

The trial court gave judgment in both actions in favor of the plaintiffs: To 
the lessors $1,000 against each defendant, and to the lessee the full amount of JF 
the fire loss. $4.264. a 
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It was admitted on the argument that the Insurance Company in the Peter- 
son case paid the judgment covering full loss. The defendants in the lessors’ 
action appeal, and these appeals were heard here as one appeal. 

The appellants assign as errors, in substance, that the trial court erred in 
holding that the plaintiffs suffered a loss, and that it erred in holding that the 
defendants were estopped to set up a defense that no proof of loss was made 
as required by the policy. 

Bird, Smith, Okoneski & Puchner, of Wausau, and Hicks & Felonie and 
Paul Heineke, all of Chicago, Ill., for appellants. 

Linderman, Ramsdell & King, of Eau Claire (Brown, Pradt & Genrich, of 
Wausau, of counsel), for respondents. 

CrowNHArtT, J. There was one building insured; there was one fire; there was 
one loss. There were two separate insurable interests in the building, and all pol- 
icies issued were valid policies. These facts are admitted. The policies were all 
standard policies under the Wisconsin statutes. Each contained the provision that 
the insurer might at its option rebuild or restore the property instead of paying the 
loss in cash. None of the companies exercised that right. The lessee also had 
the right under the lease to restore the building, which it did. It is conceded that 
the lessee has been paid in full for its loss, which exceeded the insurance carried 
by the lessors. The lessors, by reason of the restoration of the building by the 
lessee, have suffered no actual loss, and they recovered only for a theoretical or 
potential loss. 

The trial court arrived at its conclusion by fixing the loss as of the time of the 
fire, the admitted insurable interest of the lessors, and the valid policies thereon. 

[1] We are cited to no case directly in point as to the situation here. We pre- 
fer to treat the case as one of first impression. There is no dispute that each 
policy was an indemnity contract providing for payment only in case of loss and 
only to the extent of that loss. While at one time gambling contracts in insurance 
were permitted, the modern view is to the contrary. Now it is practically the uni- 
form rule that one must have an insurable interest and a loss before one can col- 
lect on a policy of insurance. This rule is based on public policy. Did plaintiffs 
below bring themselves within this rule? 

[2, 3] We agree that the damage is to be determined as of the time of the 
fire. But recovery is contingent on the right of the insurer to restore the building 
to its former usefulness. When there are other related parties by contract, may 
not the building be restored by others who have the right to do so, and thus defeat 
the right of recovery by one who has no loss in fact? The court looks to the sub- 
stance of the whole transaction rather than to seek a metaphysical hypothesis upon 
which to justify a loss that is no loss. This is not a case where a stranger to 
the transaction, out of charity, or for other reasons, might make good the loss of the 
lessors. The loss has been made good out of a related transaction where the in- 
surance companies might lawfully pool their losses and restore the building at the 
cost of the damage to the building. They did not do this, but the lessee did re- 
store the building and he has been paid by the insurer the full cost thereof. In 
equity and good conscience the insurance companies may yet prorate the loss, but 
we cannot see how it can be held that plaintiffs below had any actual loss. 

This results in a reversal of the judgment, and the question of estoppel need 
not be considered. 

Judgment reversed, and cause remanded with directions to dismiss the plain 
tiffs’ complaint. 


Vinje, C. J., took no part 
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MARINE 


DET FORNEDE DAMPSKIBS SELSKAB v. INSURANCE CO. 
OF NORTH AMERICA. 
District Court, S. D. New York. July 26, 1928. 
28 Federal Reporter (2d) 449. 

1. INSURANCE—“CONTRIBUTION IN GENERAL AVERAGE” IS MADE 
ON PRINCIPLE THAT WHAT IS GIVEN FOR GENERAL BENEFIT 
order SHOULD BE MADE GOOD BY PROPORTIONATE CONTRI- 

ION. 

“Contribution in general average” is made on principle derived from ancient 
law of Rhodes, that what is given for general benefit of all should be made good 
by contribution of all in proportion to their interests, and the problem is always 
one of exact reimbursement and proportionately equal contribution as between ves: 
sel, cargo, and freight. 

(For other cases, see Insurance, Dec. Dig. § 477.) 

2. INSURANCE—OWNERS EXPENDING DANISH KRONER TO SETTLE 
ACCOUNTS IN ENGLAND AND NORWAY HELD ENTITLED TO RE- 
—e IN GENERAL AVERAGE FOR EXACT EQUIVA- 
Where expenditures in Danish kroner were necessary in order to settle ac- 

counts in England and Norway, incurred solely by reason of peril which threatened 

all interests involved in ship and cargo, the owners were entitled to adjustment in 
general average for exact equivalent of currency which they expended, rather than 
in Norwegian and English currency. 

(For other cases, see Insurance, Dec. Dig. § 473.) 

3. INSURANCE—ADJUSTERS, IN DETERMINING: CONTRIBUTION IN 
GENERAL AVERAGE, ERRONEOUSLY CONVERTED DANISH KRO- 
NER INTO DOLLARS AT EXCHANGE PREVAILING AT TIME OF 
ADJUSTMENT. 

Adjusters, in determining contribution in general average, held to have erro- 
neously converted Danish kroner expended by owners in England and Norway into 
dollars at rate of exchange prevailing at time of adjustment rather than at end of 
voyage, since termination of voyage is date on which right to contribution becomes 
fixed under York-Antwerp Rules 1903, rule 17. 

(For other cases, see Insurance, Dec. Dig. § 473.) 

4. INSURANCE—RIGHT TO CONTRIBUTION IN GENERAL AVERAGE 
WAS SUBJECT TO LAW OF UNITED STATES, WHERE VOYAGE 
ENDED IN AMERICAN PORTS. 

Right to contribution in general average for a voyage ending in American ports 
arose in United States was payable in its currency and subject to its law. 

(For other cases, see Insurance, Dec. Dig. § 477.) 

In Admiralty. Libel by Det Fornede Dampskibs Selskab against the Insurance 
Company of North America. On motion for final decree. Motion denied. 

The facts alleged in the libel, and admitted in the answer, may be summarized 
as follows: Libelant, a corporation organized under the laws of Denmark, having 
its principal office and place of business in Copenhagen, is the owner of the Danish 
steamship Arkansas. In December, 1923, there was shipped at Greaker, Norway, 
to J. Anderson & Co., on board said vessel, certain bales of wood pulp to be trans- 
ported via the ports of Drammen, Norway, and Blythe, England, to the port of 
Boston, Mass. 

In the course of the voyage, and while proceeding out of the harbor of Dram- 
men, the ship was stranded on a shoal. It became necessary to procure the services 
of two icebreakers, and after lightering part of her cargo she was floated. The 
lightered cargo was reloaded and the vessel sailed for Blythe, where she arrived 
on January 7, 1924, and replenished her bunkers. On January 8th she resumed her 
voyage, and when about two ship’s lengths from the pier again went aground. 

She was floated by pumping out fresh water and the master was able to proceed 
to Tynemouth, where she Was put in dry dock. Some of her cargo was there dis- 
charged into lighters, and repairs were effected. On February 3d she resumed her 
voyage, arriving at Boston on February 23d, where the discharge of Boston car- 
go was completed on February 26th. She then sailed for Portland, arriving there 
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on February 27th, and completed the discharge of her remaining cargo on February 
2th. She was in all respects seaworthy prior to her stranding, and her stranding 
was not caused by any fault on the part of the libelant, her master, officers, or 
crew. ; : 

General average bonds were executed by the several cargo owners, including 
J. Anderson & Co., owners of the shipment of wood pulp. The respondent, who 
insured this shipment against marine risk, guaranteed payment of all general av- 
erage charges thereon, and the wood pulp was delivered to the consignees. Li- 
belant was appointed trustee for all concerned for the collection and disbursement 
of all general average charges. General average adjusters were appointed, who 
thereafter drew up a statement of adjustment of the general average expenses in 
which the owners’ disbursements in connection with the two strandings were cor- 
rectly set forth, showing expenditures in Norwegian kroner at Drammen, in pounds 
at Newcastle, and in Danish kroner at Copenhagen. Disbursements of the ship’s 
agent in Christiania, in Norwegian kroner, and at London, in pounds sterling, were 
also included. The vessel’s accounts in Norwegian and English currency were set- 
tled by the libelant or the ship’s agent, who purchased for this purpose drafts pay- 
able in the currency of Norway. and of England, paying Danish kroner for these 
drafts. In arriving at the adjustment the adjusters allowed reimbursement in dol- 
lars for Danish kroner at the rate of exchange prevailing at the time of closing 
the adjustment. 

The respondent declined to make full contribution of its share upon two 
grounds: Because the Norwegian and English disbursements were allowed in Dan- 
ish currency, and because in making the final adjustment the owners were credited 
with dollars for kroner at the rate of exchange prevailing when the adjustment was 
made, instead of at the rate prevailing when the voyage terminated. Respondent 
has paid its contribution, withholding, however, the sum of $424.66 on account of 
the errors complained of in the adjustment. ‘This suit is brought to recover this 
sum. 

All of the material facts are admitted by the answer, and the question pre- 
sented is whether the method of adjustment was correct or not. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City (Ira A. 
Campbell and Roger B. Siddall, both of New York City, of counsel), for libelant. 

Bigham, Englar & Jones, of New York City (D. Roger Englar and M. P. De- 
tels, both of New York City, of counsel), for respondent. 

THACHER, District Judge (after stating the facts as above). By express pro- 
vision of the bill of lading general average is made payable according to York-Ant- 
werp Rules of 1890 and 1903. Rule 17 of the Rules of 1890 provides that contribu- 
tion to general average shall be made upon the actual value of the property at the 
termination of the adventure. It is admitted that the Danish owners expended 
Danish kroner to purchase in the open market drafts payable in Norwegian and Eng- 
lish currency, solely for the purpose of making the general average payments, and 
that in converting these expenditures of Danish kroner into American dollars the 
adjusters allowed the rate of exchange prevailing in March, 1925, when the adjust- 
ment was completed, the voyage having terminated in February, 1924. 

{1, 2] Contribution in general average is made upon the principle derived from 
the ancient law of Rhodes, that what is given for the general benefit of all should 
be made good by the contribution of all in proportion to their interests. McAn- 
drews v. Thatcher, 3 Wall. 347, 18 L. Ed. 155; Star of Hope, 9 Wall. 203, 228, 19 
L. Ed. 638; Ralli v. Troop, 157 U. S. 386, 15 S. Ct. 657, 39 L. Ed. 742. Applying 
this principle, it must be obvious that the problem of general average adjustment 
is always one of exact reimbursement and proportionately equal contribution as be- 
tween vessel, cargo, and freight. Inasmuch as the owners’ expenditures in Danish 
kroner were necessary in order to settle accounts in England and Norway incurred 
solely by reason of the peril which threatened all the interests involved in the ship 
and her cargo, they should be allowed as general average disbursements. The 
owners cannot be made whole unless in the general average adjustment they receive 
credit for the exact equivalent of the currency which they expended. If this is 
not the rule, then whenever it is necessary to purchase foreign exchange in order 
to relieve the ship from distress while in a foreign port, the risk of loss or gain 
resulting from fluctuations in exchange will be imposed upon a single interest, al- 
though incurred for the general benefit of all. So long as the adventure continues 
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such risks should be borne by all concerned. Upon general principals of the law 
of general average the adjusters were correct in allowing expenditures in Danish 
kroner rather than in Norwegian and English currency. 

[3] They were, however, in error in converting Danish kroner into dollars at 
the rate of exchange prevailing at the time of adjustment rather than at the end of 
the voyage. Under rule 17 of the York-Antwerp Rules of 1903, incorporated in 
the bill of lading, it is provided that contribution to general average shall be made 
upon the actual value of the property at the termination of the adventure. This 
clause may well be construed to cover the value of foreign currency expended, 
inasmuch as adjustment is always made in the currency of the place where the 
voyage terminates, and one of the elements of value entering into the adjustments 
is the value of foreign currency disbursed for general average account. If there 
is a sacrifice of cargo by jettison, or of the ship, as in the case of a voluntary 
grounding, reimbursement is determined on the basis of value existing upon the 
termination of the voyage. Contribution of ship and cargo interests is also deter- 
mined upon the basis of values existing at that time, and there is no reason sug- 
gested for taking the value of foreign currency as of any different date. 

But in any event the termination of the voyage is clearly the date upon which 
the right to contribution becomes fixed under rule 17. If prior to that date the 
ship and her cargo are totally lost there can be no right of contribution. Chellow 
v. The Royal Commission on Sugar Supply, [1922] 1 K. B. 12. But upon the safe 
arrival of the vessel at the termination of her voyage nothing can defeat that 
right. For its enforcement a lien is given not only against the cargo but to the 
owners of cargo lawfully jettisoned as against the vessel, her freights and the re- 
mainder of the cargo. Thomas vy. Osborn, 19 How. 22, 15 L. Ed. 534. Such liens 
attach before the discharge of the vessel, and “it is the duty of the master, as the 
representative of the interests of all, upon the completion of the voyage, to cause 
an average adjustment to be made, and to hold the cargo until the amount payable 
by each contributor is paid, or secured by a proper average bond.” For neglect of 
this duty an owner of cargo entitled to contribution may recover from the master, the 
ship and her owners, without pursuing the owners of the cargo wrongfully released. 
Heye v. North German Lloyd (D. C.) 33 F. 60, 70, 2 L. R. A. 287. Upon the ter- 
mination of the voyage all that remains to be done is to adjust rights and obligations 
then existent. Such adjustment, whenever made, is merely a translation of these 
rights and obligations into terms of money. It is in effect an accounting as between 
the interests concerned in the ship and her cargo, by which their contributive shares 
are fixed as of the day upon which the voyage terminated. It is, of course, true that 
the proportionate contributions to be made by the various interests cannot be as- 
certained until apportionment and adjustment are made. (Frederick H. Leggett & 
Co. v. 500 Cases of Tomatoes (C. C. A.) 15 F. (2d) 270), and for this reason it has 
been said that the lien is inchoate until the adjustment is completed. The Allianca 
(D. C.) 64 F. 871, affirmed on opinion below (C. C. A.) 79 F. 989. There is, how- 
ever, no suggestion in any of the authorities that the right to contribution, as distin- 
guished from the computation and apportionment of the individual amounts to be 
contributed, is in any way conditioned upon the adjustment. 


[4] Thus it appears that the right to contribution was crystallized upon the 
termination of the voyage, and since the voyage ended in an American port the 
owner became then and there entitled to receive contribution in dollars. This 
indebtedness arose in the United States, was payable in its currency, and subject 
to its law. Decision is therefore controlled by Hicks v. Guinness, 269 U. S. 71, 
46 S. Ct. 46, 70 L. Ed. 168, and Sutherland vy. Mayer, 271 U. S. 272, 46 S. Ct. 538, 
70 L. Ed. 943. See, also, S. S. Celia v. S. S. Volturno, [1921] 2 A. C. 544; 
Lebeaupin v. Crispin, [1920] 2 K. B. 714; In re British American Continental 
Bank [1922] 2 Ch. 589. And it is entirely clear that such decisions as Zimmerman 
v. Sutherland, 274 U. S. 253, 47 S. Ct. 625, 71 L. Ed. 1034, and Deutsche Bank v. 
Humphrey, 272 U. S. 517, 47 S. Ct. 166, 71 L. Ed. 383, can have no application, 
because in those cases the obligation was to pay in-the currency of a foreign 
country, where the debt became due and was payable, and there was no breach 
here from which a present liability in dollars arose, as Holmes, J., points out 
in the Zimmerman Case. In the case at bar “a present liability in dollars” arose 
upon the termination of the voyage. Accordingly, that is the date which fixes 
the exchange value. The necessity of adjusting the accounts as between the in- 
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terests involved is not material. Sutherland v. Mayer, and English cases cited, 
supra. . 

I am therefore constrained to conclude that the adjusters erred in fixing 
the exchange value of the Danish kroner as of March, 1925, instead of Febru- 
ary, 1924, but that they were right in allowing the expenditure of Danish kro- 
ner, as distinguished from English pounds and Norwegian kroner, as general 
average expenditures. Accordingly this motion for final decree must be denied, 
unless the parties can agree upon the amount due in accordance with the fore- 
going opinion, and the libelant wishes to take a decree for that amount. 


In re COLUMBIA S&S. S. CO. 
District Court, N. D. Ohio, E. D. July 18, 1928. 
No. 2965. 
28 Federal Reporter (2d) 540. 

1, INSURANCE—CARGO INSURERS’ RIGHT TO RECOVER AGAINST 
OFFENDING SHIP FOR LOSS OF CARGO EXTENDED ONLY TC 
AMOUNT FIXED IN LIMITATION OF LIABILITY DECREE. 

Where decree in proceedings for limitation of vessel owner’s liability fixed 
value of cargo lost in collision at an amouni based on value of cargo at time and 
place of shipment, right of insurers of cargo to recover against offending ship 
under doctrine of subrogation extended only to such fixed value, since insurer is 
in equity subrogated only to rights of assured. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

2. INSURANCE—INSURER’S RIGHT TO SUBROGATION DEPENDS ON 
CARGO LOSER’S RIGHT TO COLLECT FROM WRONGDORR. 
Subrogation does not arise out of contractual liability of cargo insurer to 

pay a specified sum on loss, but depends en right of loser of cargo to collect 

from wrongdoer. 

(For other cases, see Insurance, Dec. § 606[3].) 

3. INSURANCE—INSURER OF INCREASED VALUE OF CARGO AT DES- 
TINATION OVER SHIPPING VALUE HELD NOT ENTITLED TO 
SHARE IN DISTRIBUTION OF FUND REPRESENTING VALUE AT 
TIME OF SHIPPING. 

Insurance company, which issued an open policy on a cargo of wheat to 
cover increased value of cargo, based on difference between its market price at 
point of delivery and its value on day of sailing, held not entitled to share pro 
rata with other underwriters in distribution of fund representing actual value, at 
time and place of shipping, of cargo lost in collision, under decree in limitation 
proceeding fixing such value. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

In Admiralty. Proceeding by the Columbia Steamship Company for limita- 
tion of liability as owner of the steamer Leonard B. Miller. On exceptions to 
report of special commissioner, decreeing pro rata distribution between the 
Scottish Metropolitan Assurance Company, Limited, and the Standard Marine 
Insurance Company, Limited, of money paid for loss of cargo of wheat. 
Exceptions sustained. 

Day & Day, of Cleveland, Ohio, and Bigham, Englar & Jones, of New York 
City (William L. Day, of Cleveland, Ohio, and James W. Ryan, T. Catesby 
Jones, and Charles W. Hagen, all of New York City, of counsel), for TLowis- 
Dreyfus & Co. and Scottish Metropolitan Assurance Co., Limited. 

James M. McSweeney, of Cleveland, Ohio, and Duncan & Mount, of New 
York City, for Standard Marine Ins. Co., Limited. 

Goulder, White & Garry, of Cleveland, Ohio, for Columbia Steamship Co., 
owner of the steamer Leonard B. Miller. 

_ Holding, Duncan & Leckie, of Cleveland, Ohio, for Great Lakes Transporta- 
tion Co., Limited, owner of steamer Glenorchy. 

Jones, District Judge. This matter is before the court on exceptions to the 
report of the special commissioner, to whom had been referred for findings of 
fact and conclusions of law the issues raised between the Scottish Metropolitan 
Assurance Company, Limited, and the Standard Marine Insurance Company, 
Limited. concerning the distribution between the underwriters who had paid 
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cargo loss, of fund awarded cargo owner in proceedings for limitation of li- 
ability of vessel owner. The commissioner found and concluded upon full hear- 
ing that the companies should be decreed to share pro rata in the fund awarded 
to the owner of the cargo after the payment of expenses of litigation incurred 
by the owner. 

The facts were stipulated by the parties and are set forth fully in the re- 
port of the commissioner. The Scottish Company issued its policy on the cargo 
of wheat for the full value of the wheat at an agreed full valuation of $284,000, 
The Standard Company later issued an open policy on the same cargo to cover 
increased value on the grain, and indemnifying against loss on the basis of the 
difference between invoice value and the highest market value, plus 5 cents, 
between the day of sailing at the point of shipment and the day of final delivery 
at destination. The cargo was lost in collision and both companies paid the full 
amounts provided by the policies. In the limitation of liability proceedings 
which followed, the value of the cargo was fixed at a total value of $309,500. 
The Scottish Company paid to the owner of the cargo $284,000; the Standard 
Company, $62,500. 

The distribution of the fund found by decree of court is the question for 
decision. The Standard Company contends that the fund should be distributed 
pro rata between the underwriters; the Scottish Company asserts it should be 
entitled to reimbursement in full in preference to any payment to the Standard 
Company. 

Since the fund in dispute arises out of a liability fixed by decree of court, 
based upon value of the cargo at the time and place of shipment, the question 
of subrogation seems to be important. It will not be possible to review the 
findings of the commissioner at this time, nor to set down fully the consider- 
ations upon which a conclusion has been reached. 

{1, 2] Upon consideration of the questions presented, I am constrained to 
take an opposite view from that reported by the commissioner. The insurer is 
in equity subrogated to such rights only as the assured had. If the owner of 
the wheat is limited in his right to recover against the offending ship for loss 
S%ased upon value at the time and place of shipment, it seems clear that sub- 
rogation can extend only to such limit or value. Since the owner of the cargo 
could not recover against the Miller for increased value based upon a market 
price at the point of delivery, no such right could pass to or be enforced by 
the Standard Company. Subrogation does not arise out of the contractual li- 
ability of the insurer to pay a specified sum upon loss, but depends upon the 
right of the loser of the cargo to collect from the wrongdoer. The increased 
value of the wheat was not a loss which the Miller was required to pay. Sub- 
rogation extends only to that which the assured can recover. Despite the lan- 
guage of the Standard policy, it was not in fact or law insurance upon the cargo, 
but upon the price at the point of delivery, for the loss of which there was no 
recovery by the owner of the cargo against the offending ship, and therefore 
no subrogation. 

[3] The indemnity provided by the Standard policy did not cover the char- 
acter of loss for which recovery could be had by the owner against the Miller, 
and therefore the Standard Company is not entitled to prorate with the Scottish 
Company in the distribution of a fund representing actual value at the time 
and place of shipping. I think the Scottish Company entitled to full payment 
from the fund. 

The exceptions to the commissioner’s report will be sustained, and_ the 
Standard Company may have exceptions to the ruling here made. 


SMITH et al. vy. AUTOMOBILE INS. CO. OF HARTFORD. 
Supreme Court of Errors of Connecticut. Sept 28, 1928. 
143 Atlantic Reporter 165. 

1. INSURANCE—INSURED, REQUESTING INSURANCE, WITH NO SPE- 
CIFICATIONS AS TO POLICY, AND AGREEING TO OFFER FOR IS- 
SUANCE OF “TRIP POLICY,” WILL BE ASSUMED TO INTEND OR- 
DINARY POLICY. 

Where insured requests insurance on a steamer, with no specifications as 
to the kind of policy, except that steamer shall be fully insured on an annual 
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policy, and insurer notifies him that it will issue a trip policy, covering boat, 

if satisfactory to him, and he replies, “Cover for $10,000,” the insured will be 

assumed in law to intend insurance policy in ordinary form. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

2. INSURANCE—INSURED, SPECIFYING THAT STEAMER SHOULD BE 
“FULLY INSURED,” WILL BE ASSUMED TO INTEND THAT TERM 
BE GIVEN ORDINARY USE IN MARINE INSURANCE. 
insured, specifying that steamer shall be “fully insured,” will be assumed 

to intend, by the use of such term, the meaning ordinarily used in marine in- 

surance, being the amount of policy to be issued. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

3. INSURANCE—MARINE POLICY “AT AND FROM” HOME PORT 
ATTACHES AS SOON AS BECOMING EFFECTIVE. 

A marine insurance policy “at and from” home port to port of destination 
attaches as soon as it becomes effective, and includes period of stay in port 
from time of arrival there. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

4, INSURANCE—RISK UNDER MARINE POLICY COVERING VOYAGE 
“FROM” ONE PORT TO ANOTHER COMMENCES ONLY AFTER 
VOYAGE BEGINS. 

Where policy of marine insurance provides that the voyage is “from” one 
port to another, risk commences only when the ship has begun her voyage. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

5. INSURANCE—RISK UNDER POLICY COVERING VESSEL “FROM” 
HOME PORT TO PORT OF DESTINATION DID NOT ATTACH 
WHEN VESSEL SANK AT WHARF, WHERE SHE HAD GONE TO 
TAKE CARGO. ‘ 

Where vessel, at time of sinking, had merely moved from port to wharf 
farther up river for purpose of taking on cargo, and had not started on a voy- 
age, or been placed in condition to begin trip, by making the needed repairs 
and securing clearance papers, the risk under policy of insurance covering voy- 
age “from” home port to port of destination had not attached. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

6. INSURANCE—INSURER’S TENDER OF POLICY AND DEMAND FOR 
PREMIUM HELD CONSISTENT WITH CLAIM OF NO LIABILITY 
FOR SINKING OF VESSEL BEFORE COMMENCING VOYAGE. 
Insurer's tender of policy and demand for premium /eld entirely consistent 

with claim of no liability for sinking of ship, which had never commenced voy- 

age as required by terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Appeal from Superior Court, New London County; Allyn L. Brown, Judge. 

Action by Melville Smith and others against the Automobile Insurance Com- 
pany of Hartford to recover damages for breach of a marine insurance policy, 
brought to the superior court of New London county and tried to the court. 
Judgment for defendant, and plaintiffs appeal. No error. 

Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, and Banks, 
JJ. 

George H. Gilman, of Norwich, for appellants. 

Frank L. McGuire, of New London, and James W. Ryan, of New York 
City, for appellee. 

Wuee.rr, C. J. The allegations of the complaint in issue on the trial, so far 
as essential to the disposition of the appeal, are: (a) The breach by the defend- 
ant of its agreement of June 27, 1925, with Hagarty, to fully cover by insurance 
the steamer Atlantic, lying at Charleston, S. C., during its voyage from Charles- 
ton to Bridgeport, for which defendant issued its binder for $10,000, but has 
never delivered a policy of insurance in accordance with this agreement; and 
(b) the sinking of the vessel by reason of the perils of the sea insured against 
under this agreement after she had commenced her voyage and while loading 
at North Charleston on July 10, 1925. The defendant denied the foregoing 
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allegations, and alleged affirmatively that, after application was made to it for 
the insurance upon the Atlantic, it notified Hagarty that it would cover the ves- 
sel by insurance in accordance with the policy, xhibit 3, made a part of the 
answer, which was subsequently issued in accordance with the agreement of the 
parties. For separate defenses the defendant alleged that at the time insur- 
ance was applied for the Atlantic did not proceed on her voyage directly from 
Charleston to Bridgeport, but deviated to North Charleston, which constituted 
a deviation and avoided the insurance. Prior to this action Hagarty assigned 
to plaintiffs such cause of action as he had against defendant by reason of 
the facts set up in the ‘complaint. 

The issues raised by the plaintiffs on the pleadings were: (a) That the 
agreement between Hagarty and defendant was to fully cover the Atlantic by 
insurance against the perils of the sea on the trip from Charleston to Bridge- 
port; and (b) that the Atlantic sank by reason of the perils of the sea atter 
it had commenced its voyage. The issues raised by the defendant on the plead- 
ings were that the contract of insurance between it and Hagarty was that 
contained in Exhibit 3, and that the voyage had not commenced when the At- 
lantic sank. The plaintiffs claimed that the defense that the voyage had not 
commenced was waived by the answer and by the conduct of the defendant 
after the loss. These particular issues were not raised by the pleadings, but 
nevertheless were determined by the trial court. 

{1, 2] The plaintiffs seek to have the finding corrected in a number of par- 
ticulars. The most important of these we shall refer to; the other claimed 
corrections .are either inconsequential or not well taken. Paragraph 9 recites 
that Hagarty expected defendant to issue to him, and defendant intended to 
issue to him, a policy on the outside vessel form, containing the terms and pro- 
visions set forth in the policy attached to the answer. The court was justitied 
in its finding as to the intention of the defendant. That Hagarty expected this 
form of policy to be issued was also a,permissible inference. Hagarty stated to 
the agent of defendant at. the beginning of the negotiation for the insurance 
that he wanted to be fully covered on an annual policy. The agent stated he 
would have to refer this to the home office. On June 22, 1925, he told Hagarty 
the defendant would only insure the Atlantic on her trip from Charleston to 
Bridgeport, and on June 24th telegraphed him: 

“Will cover boat during trip to Bridgeport. * * * Wire sailing date, if 
satisfactory.” 

Hagarty, on June 26th, wired defendant’s agent, “Please cover for $10,000,” 
and the agent replied, “Binding insurance on Atlantic trip to Bridgeport.” No 
specific form of policy was referred to by Hagarty or defendant’s agent in thea 
course of these negotiations. A binder in insurance terminology is an agree- 
ment to issue a policy of insurance in the usual and ordinary form. The pol- 
icy which defendant subsequently issued was the policy which was usually and 
ordinarily issued by defendant and other marine insurance companies for the 
trip voyage contemplated. Hagarty testified he expected an inland vessel form 
of policy, providing complete coverage insurance. The court finds, and the 
finding must stand, that “fully covered,” as used in marine insurance, relates to 
the amount of the policy issued, and that there is no such thing as a “full cover- 
age policy.” If Hagarty did expect this form of a policy, it was an expectation 
impossible of realization. 

3ut he also testifies he expected the ordinary form of insurance. When an 
insured requests insurance on a steamer, and makes no specification as to the 
kind of policy, except that the steamer shall be fully insured, and not only for 
a specified trip, but on an annual policy, and the company notifies him that it 
will issue a trip policy covering boat, if satisfactory to him, and he replies, 
“Cover for $10,000,” the insured will be assumed in law to intend insurance by 
a policy in the ordinary form. When he specifies that he wishes tHe steamer 
“fully insured,” he will be assumed to intend by the use of this term the mean- 
ing ordinarily used in marine insurance—the amount of the policy to be issued. 
The finding of the court as to Hagarty’s expectation is a necessary inference 
from the other findings made. 


Paragraph 15, that Hagarty understood that the policy, Exhibit 3, was the 
one intendent by defendant, finds its support in Hagarty’s expectation that the 
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policy would be the ordinary form of policy, and in the inference which must 
be drawn from what had taken place between him and defendant’s agent. 

Paragraph 34, that Hagarty, at the time of the negotiation with the de- 
fendant for insurance, did not intend to have the Atlantic carry freight on its 
trip to Bridgeport; is not a reasonable inference. Hagarty said nothing of this 
sort to the agent, or the agent to him. Hagarty testified he intended to carry 
freight, if he got the opportunity, when he got to Charleston. When he did 
arrive, he began negotiating for the cargo which he obtained on July 8th. This 
is all of the evidence upon this point which we have before us, and it does not 
support the inference drawn. The paragraph is corrected by the omission of 
this inference. 

The facts found material to the issues involved in the appeal, with the ex- 
ception of those relating to the making of the contract of insurance, which need 
not be repeated, are these: 

On July 8, 1925, Hagarty contracted for a cargo for the Atlantic, which on 
that date left the wharf in Charleston, where she had been since his purchase 
of her on June 27th, and proceeded to a nearby wharf in the port of Charles- 
ton, and on July 9th took on 25 tons of coal. On July 10th she left this wharf, 
and proceeded to a wharf six nautical miles up the river in the port of Charles- 
ton for the purpose of loading a cargo. To proceed on a vayage from Charles- 
ton to Bridgeport, she had to return down the river, and thence out through 
the mouth of the harbor to the sea. When only a part of the cargo had been 
put aboard the Atlantic, she sank and became a constructive total loss. Some 
time later defendant tendered Hagarty the policy, Exhibit 3, which he refused 
to accept, and when defendant demanded payment of the premium due on the 
policy he did not pay it. Subsequently he did tender the premium, but the ten- 
der was declined, because the policy had meantime been canceled. From the 
time of the binding of the insurance to the time the Atlantic sank through lack 
of repair, she was in no condition to begin the trip from Charleston to Bridge- 
port. She was not designed to carry freight, either on inland waters or on the 
highseas, nor was she properly documented and licensed, so as to permit her 
to begin this trip. 

There are also inserted in the findings of the subordinate facts statements 
which are conclusions of law, viz.: The Atlantic had not begun her voyage at 
the time she sank, and the defendant never at any time agreed to issue the 
policy as claimed by the plaintiff. The facts found by the trial court end the issue 
upon the pleadings as to what was the contract of insurance between Hagarty and 
the defendant. It was that contained in Exhibit 3, a policy on the outside vessel 
form, which would ordinarily be issued by the defendant and other companies 
engaged in marine insurance for the trip contemplated from Charleston to Bridge- 
port. 

[3, 4] The real question upon this appeal is whether the voyage had commenced 
at the time of the sinking of the Atlantic. The contract of insurance upon the At- 
lantic between Hagarty and the defendant was for a trip voyage from Charleston 
to Bridgeport. A contract of insurance of that description would usually have pro- 
vided that the voyage was “at and from,” or “from,” Charleston to Bridgeport. If 
the policy had been of the “at and from” form, the risk while the ship was in 
Charleston would attach as soon as it became effective, which in this case would 
have been when the binder was issued. “The true rule on this subject,” said Judge 
Kent, “is that at and from, when applied to a ship, includes the period of her stay 
in the port from the time of her arrival there.” Patrick v. Ludlow, 3 Johns. Cas. 
(N. Y.) 10, 13, and note page 14, 2 Am. Dec. 130. Arnould on Insurance thus 
summarizes the rule: 


“If the ship is insured ‘at and from’ a home port in which the ship is then ly- 
ing, the risk commences immediately upon the execution of the policy, and continues 
during the whole time the ship remains in her home port in a course of preparation 
for her voyage.” Volume 1, p. 404 (6th Ed.) Id.; 3 Kent’s Commentaries (13th 
Ed.) 307; 13 English Ruling Cases, 616; MacArthur on Marine Insurance (3d Ed.) 
p. 81; Richards on Insurance (3d Ed.) § 418, p. 588; Joyce on Insurance, vol. 3, 
§ 1486; Matteaux v. London Assurance Co., 1 Atk. 545, 548; Palmer v. Marshall, 
8 Bing. 79, 317. 


In New York it is also held that the risk does not attach until preparations 
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for voyage are begun. Snyder v. Atlantic Mut. Ins. Co., 95 N. Y. 196, 47 Am. 
Rep. 29. But, when the policy of insurance provides that the voyage is “from” 
one port to another, the risk only commences when the ship has begun her voy- 
age. 
In Laws of England, Earl of Halsbury, vol. 17, p. 768, the English rule is 
stated to be: 

“Where the subject-matter is insured ‘from’ a particular place, the risk does 
not attach until the ship starts on her voyage.” 

Kent, in his Commentaries, says in volume 3, *307 (13th Ed.) : 

“The commencement and end of the risk depends upon the words of the pol- 
icy. * * * Jf insurance on a ship be from such a place, the risk does not com- 
mence until the vessel breaks ground.” Nelson v. Sun Mut. Ins. Co., 71 N. Y. 
453; Union Ins. Co. v. Tysen, 3 Hill (N. Y.) 118. 


A vessel commences her voyage when she breaks ground or sails; that is, 
starts from the port at which she lies. A ship will. not be held to have broken 
ground or sailed unless she is ready and equipped for the voyage, or at least the 
first stage of the voyage, been unmoored from the wharf alongside of which she 
lay, and is proceeding upon her course, and her captain or the person in charge of 
the ship at the time she is unmoored having the intention of having her proceed 
upon her voyage. Eldridge Marine Policies (2d Ed.) pp. 134, 135. See Insurance 
Co. v. Blogg, 1 Q. B. D. 27, and 2 Q. B. D. (C. A.) 419, so holds, approving the 
rule in Phillips on Insurance (3d Ed.) p. 772: 


““A vessel has ‘sailed’ the moment she is unmoored and got under way, in com- 
plete preparation for the voyage, with the purpose of proceeding to sea, without 
further delay at the port of departure.” 


In Pettigrew v. Pringle, 3 Barn. & Ad. 514, 23 Eng. Com. L. R. 136, it was held 
as a general principle that, if a ship quits her moorings, and removes, though only 
a short distance, being perfectly ready to proceed on her voyage, it is a sailing 
on the voyage, though she be detained by some subsequent occurrence. It is other- 
wise if she be not in a condition for the voyage, when she quits her moorings and 
hoists sail. Id.; Union Ins. Co. v. Tysen, supra; Bowen v. Hope Ins. Co., 20 
Pick. (Mass.) 275, 32 Am. Dec. 213; Joyce on Ins. vol. 3, § 1495; Bond v. Nutt, 
Cowp. Reports, 601. “The ship is not deemed to have started on the voyage until 
she has, being in a complete state of preparation for the insured voyage, quitted 
her moorings and broken ground.” Laws of England, Earl of Halsbury, vol. 17, 
p. 768, and cases cited. In the appeal in Sea Insurance Co. v. Blogg, 2 Q. B. D. 
419, Smith, L. J., says: 

“The authorities * * * cited show that the question whether a ship has 
sailed in such a case depends on the intention with which she was moved from the 
quay or other place at which she had been loading her cargo.” 

Rigby, L. J., and Williams, L. J., in their opinions, both emphasize the necessity 
of looking to the real intention of the captain or person in command. Id.: Cock- 
rane v. Fisher, 1 C. M. & R. (Exch. Repts.) 809, 816. The necessity of having 
the ship equipped and ready to sail is recognized in Gilchrist Transp. Co. v. Boston 
Ins. Co; (C.'C. A.) 223: F.° 716; ‘Rall v:. New York; etc:;, Co: (CC. -A:) 154 
286; Steamship Wellesley Co. v. C. A. Hooper Co. (C. C. A.) 185 F. 733, 738. 

[5] The policy of insurance issued by the defendant to Hagarty was of the 
“from” form—from Charleston to Bridgeport. Under such a policy the risk at- 
tached, provided the Atlantic had broken ground, unmooring from her wharf for 
the purpose of proceeding on her voyage, having -been fully equipped as to ship 
and crew and ready for the voyage, with the required official clearance papers and 
her captain, or the one in charge of her, intending, when he caused her to be un- 
moored, to proceed directly on the voyage from Charleston to Bridgeport. When 
the Atlantic sank, she had not left the port or harbor of Charleston, she had merely 
moved from one wharf to another six miles up the river. She had gone there to 
take on a cargo; she had not started on her voyage, and her captain or the person 
in charge had not intended to proceed on the voyage until the cargo was loaded, and 
this had not been completed when she sank. She was in no condition to begin the 
trip until needed repairs had been made. She was not ready for the voyage, since 
the required official clearance papers had not, as yet, been obtained. These circum- 
stances plainly show that the captain, or whoever was in charge, had not at any 
time intended to start on the voyage, prior to her sinking. It is a necessary con- 
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clusion from these facts the Atlantic had not commenced her voyage up to the 

time she sank; consequently the risk of the policy never attached. 

[6, 7] Plaintiffs’ defense of waiver was not raised by the pleadings. It is 
based upon the tender by defendant of the policy, Exhibit 3, and the demand for 
the premium. Both the tender and demand were entirely consistent with the de- 
fendant’s claim of no liability, because the Atlantic had never commenced her voy- 
age. In paragraph 44 the trial court has found that the defendant never at any 
time waived the defense that the Atlantic’s voyage had not commenced. Waiver 
is a fact for the court to find. Grippo v. Davis, 92 Conn. 696, 104 A. 165. The 
finding of waiver has not been attacked. Had this ground of appeal been properly 
before us, error could not have been predicated upon it. 

There is no error. 

All concur. 

ZILLAH TRANSP. CO. v. zeTNA INS. CO. et. al. (No. 26824.) 
Supreme Court of Minnesota. Oct. 1 28. 
221 Northwestern Reporter 529. 
(Syllabus by the Court.) 

1. INSURANCE—THERE IS IMPLIED WARRANTY IN POLICY OF MA- 
RINE INSURANCE THAT VESSEL IS SEAWORTHY AT INCEPTION 
OF RISK; POLICY OF MARINE INSURANCE DOES NOT ATTACH, 
IF VESSEL IS UNSEAWORTHY AT INCEPTION OF RISK; AS BE- 
TWEEN OWNER AND INSURER, BURDEN OF PROVING BREACH 
OF WARRANTY THAT VESSEL IS SEAWORTHY AT INCEPTION 
OF RISK RESTS ON INSURER. 

In a policy of marine insurance on a vessel, there is an implied warranty that 
the vessel is seaworthy at the inception of the risk, and the policy does not attach 
if the vessel is then unseaworthy. As between the owner and the insurer, the 
burden of proving a breach of such warranty rests upon the insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 273, 646 [2].) 


2. INSURANCE—INSURED HAD BURDEN OF PROVING LOSS OF VES- 
SEL WAS CAUSED BY SOME RISK OR HAZARD COVERED BY MA- 
INE POLICY; INFERENCE MAY BE DRAWN THAT LOSS OF VES- 
SEL, SEAWORTHY AT INCEPTION OF RISK AND BEGINNING OF 
VOYAGE, WAS WITHIN MARINE POLICY; EVIDENCE HELD TO 
SUSTAIN FINDING THAT LOSS OF VESSEL WAS RESULT OF 
RISK ENUMERATED IN MARINE POLICY. 

The burden of proof rests upon the insured to show that the loss of the ves- 
sel was caused by some risk or hazard insured against by the policy. If seaworthi- 
ness at the inception of the risk and beginning of a voyage is established and loss 
occurs, the inference may be drawn that the loss was caused by a peril of naviga- 
tion or a latent defect, hence covered by the policy, unless the evidence shows 
otherwise. 

Evidence examined and held sufficient to sustain the verdict. 

(For other cases, see Insurance, Dec. Dig. §§ 646[6], 665[4].) 


3. INSURANCE—INSTRUCTION AUTHORIZING RECOVERY UNDER 
MARINE, POLICY ON FINDING VESSEL SANK BECAUSE OF EI- 
THER LATENT DEFECT OR PERIL OF SEA, WITHOUT DETERMIN- 
ING ACTUAL CAUSE, HELD NOT ERRONEOUS; INSTRUCTION 
AUTHORIZING RECOVERY UNDER MARINE POLICY IN CASE VES- 
SEL IS LOST BY REASON OF STRAIN DUE TO IMPROPER LOAD- 
ING HELD NOT ERRONEOUS; LATENT DEFECT, EXISTING, BUT 
UNKNOWN, AT TIME POLICY OF MARINE INSURANCE WAS 
WRITTEN, IS RISK INSURED AGAINST; PLAINTIFF, SUING ON 
MARINE POLICY, DOES NOT HAVE BURDEN OF PROVING SPE- 
CIFIC CAUSE OF LOSS; BURDEN OF PROOF GENERALLY RESTS 
ON PARTY WHO HAS AFFIRMATIVE OF ISSUE AT COMMENCE- 
MENT OF TRIAL. 


Alleged errors in giving and refusing requests to charge examined, and 
held not to show reversible error. 


(For other cases, see Insurance, Dec. Dig. § 415, 646[6], 669[10].) 
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Appeal from District Court, St. Louis County; E. J. Kenny, Judge. 

Separate actions by the Zillah Transportation Company against the A®tna In- 
surance Company and others, consolidated for trial. From an order denying mo- 
tions in the alternative for judgment notwithstanding the verdict or a new trial, de- 
fendants appeal. Affirmed. 

Abbott, MacPherran, Dancer, Gilbert & Doan, of Duluth, and Single & Single, 
Horace T. Atkins, and Loring R. Lecraw, all of New York City, for appellants. 

Washburn, Bailey & Mitchell, of Duluth, and Brown, Ely & Richards, of Buf- 
falo, N. Y., for respondent. 

Otsen, C. Plaintiff, from 1902 and up to the time of its loss on August 29, 
1926, was the owner of the steamship Zillah, registered at the port of Duluth and 
used in transportation of freight on the Great Lakes. Defendants are underwriters, 
engaged in the business of marine insurance. On August 12, 1926, defendants is- 
sued to plaintiff a policy of marine insurance, for the term of one year, upon the 
hull, machinery, etc., of this steamship. On August 29, 1926, the ship sank in Lake 
Superior and was totally lost. Proofs of loss were duly furnished and demand for 
payment of the insurance made and refused. The insurance policy was what is 
known as a several and not joint policy, and each defendant insured in a specified 
amount only. Separate suits were brought against the defendants. The actions 
were consolidated for trial and tried together. A verdict was returned in plaintiff's 
favor in each case. Each defendant moved in the alternative for judgment not- 
withstanding the verdict or a new trial, and, the motions having been denied, each 
defendant appeals to this court from the order denying its motion. 

The first two assignments of error are that the court erred (1) in denying 
defendants’ motions for directed verdicts at the close of the testimony; and (2) in 
denying their motions for judgment notwithstanding the verdicts. These assign- 
ments raise the one question whether the evidence is sufficient to sustain the verdicts 
returned by the jury. Farmers’ Co-op. Exchange Co. v. U. S. Fidelity & G. Co, 
150 Minn. 126, 184 N. W. 792. 

The insurance policy sued upon is a contract of marine insurance. Counsel 
agree that the only two issues for trial were, first, whether or not the steamship 
Zillah was seaworthy on August 12, 1926, when the insurance was written; second, 
whether or not the loss of the vessel was caused by any of the risks or hazards 
insured against by the policy. The question presented for review by the assign- 
ments mentioned then is the sufficiency of the evidence to sustain the findings by 
the jury that the vessel was seaworthy at the inception of the risk on August 12, 
1926, and that the loss of the vessel resulted from perils and risks insured against 
w the policy. 

[1] That there was an implied warranty by the insured that the vessel was sea- 
worthy at the inception of the risk, and that the policy did not attach if the vessel 
was then unseaworthy, appears to be conceded. The law is so stated in our case 
of Massey S. S. Co. v. Importers’ & Exporters’ Ins. Co., 153 Minn. 88, 189 N. W. 
415, 31 A. L. R. 1372, usually referred to as the Schlesinger Case. The policy in 
question is a time policy for one year, as distinguished from a voyage policy. The 
warranty of seaworthiness in a time policy is complied with, if the vessel is sea- 
worthy at the commencement of the risk. Union Ins. Co. v. Smith, 124 U. S. 405, 
8 S. Ct. 534, 31 L. Ed. 497. In 38 C. J. pp. 1072, 1073, it is stated that the English 
and Canadian courts hold there is no such warranty in a time policy, but that the 
weight of authority in this country is to the effect that, if the vessel is in port at 
the time of the commencement of the risk, there is an implied warranty of sea- 
worthiness for the port risk, and that before sailing the vessel will be made sea- 
worthy for the voyage. But, if the vessel is at sea at that time, there is no war- 
ranty that she is then seaworthy. Nor, in the absence of any statutory provision, © is 
there a warranty that the vessel will be seaworthy at the commencement of sub 
sequent voyages. In New York and Massachusetts it is held that the w arranty ex- 
tends to an undertaking by the insured to use due diligence to maintain the vessel 
ina —_ orthy condition during the continuance of the policy. A number of cases 
are cited. 


The ship Zillah was in a port at the time the insurance was written, and there- 


after made and completed two or more voyages before commencing the voyage on 
which she was lost. 


Counsel disagree as to which party had the burden of proof on the question of 
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seaworthiness. That question is but indirectly involved in the consideration of the 
suficiency of the evidence. However, the court charged that this burden rested 
upon the defendants, and this is assigned as error. We believe the charge was 
correct. The Schlesinger Case, supra, does not expressly so state, but indicates the 
rule to be that defendant has the burden of proof on this issue. The general rule 
is that the burden of proof rests on defendant to prove a breach of warranty or 
condition relied upom to defeat recovery. It seems reasonable to hold that, where 
a written contract is duly executed and delivered and full consideration therefor 
paid, he who claims the contract did not become operative has the burden of so 
roving. 

: As between the owner and insurer, the burden of proving that the vessel is 
unseaworthy rests upon the insurer in ordinary cases. Batchelder v. Insurance Co. 
of N. A. (D. C.) 30 F. 459; Thames & Mersey Marine Ins. Co. v. Pacific Creosot- 
ing Co. (C. C. A.) 223 F. 561; Fireman’s Fund Ins. Co. v. Globe Navigation Co. 
(C. C. A.) 236 F. 618; Am. Merchant Marine Ins. Co. v. M. M. Ford Corp. (C. C. 
A.) 269 F. 768; Am. Merchant Marine Ins. Co. v. Liberty S. & G. Co. (C . C. A.) 
282 F. 514. State courts generally follow the same rule. 

The evidence here made the seaworthiness of the vessel Zi‘lah at the inception 
of the risk a question of fact for the jury, and the finding of tre jury on that issue 
is sustained by sufficient evidence. 

[2] 2. On the second issue, the burden of proof rested upon the plaintiff to 
prove that the loss of the vessel was caused by one or more of the risks and perils 
insured against. The sufficiency of the evidence to sustain the verdict on that issue 
is seriously challenged. 


On August 27, 1926, the Zillah was loaded with limestone at Kelley Island, 
Lake Erie, and departed therefrom about 10:30 a. m. on a voyage to Duluth. The 
vessel proceeded up through Lake Erie, Lake Huron, and through the river and 
locks at Sault Ste. Marie, and into Lake Superior. It foundered and sank near 
Whitefish Point, in Lake Superior at about 11 a. m. on August 29, 1926. The sink- 
ing was caused by water leaking into the hull of the vesse: faster than the pumps 
could remove it. Waves were encountered on Lake Huron sufficient to cause a 
change of course for a time, but not sufficient to constitute a peril of the sea. There 
was no storm or unusual weather encountered on Lake Superior. The weather was 
clear, the water not rough, and the wind from 8 to 12 miles an hour at the time of 
the sinking. Just what caused the excessive leakage was not discovered. The 
vessel sank in deep water and no examination of the hull could be made. 


The insurance policy is in the usual terms, and insures, among other things, 
against risks and perils of navigation on inland seas and waters, and against loss 
caused by latent defects of hull and machinery. The two clauses specifying the 
= insured against are the same as those set out in the opinion in the Schlesinger 

ase. 

Defendants contend that the plaintiff failed to prove that the loss was the re- 
sult of one or more of the risks enumerated in the policy. It was incumbent upon 
the plaintiff here to show that the loss of the vessel was caused by perils of naviga- 
tion on the inland seas, or latent defects of hull or machinery, or both. The plain- 
tiff presented evidence to show proper examination and inspection of the vessel 
prior and up to the time the insurance was written, the staunch construction and 
condition thereof, and that it was seaworthy up to the time the leak developed; that 
such leakage as there was prior to that time was the ordinary leakage of the vessel, 
and not such as to endanger it or make it unseaworthy; that the excessive leakage 
which caused the loss developed after the passage of the locks and river at Sault 
Ste. Marie, a few hours before the sinking, and that it did not become apparently 
dangerous until it was too late to reach harbor or save the vessel. There was also 
evidence that the vessel was unevenly loaded at Kelley Island, which it is claimed 
may have caused a strain or twisting of the hull; that, in passing through the 
locks, the vessel was warped or slapped against the wall of the lock, so as to cause 
a severe blow or bump. Plaintiff claims the leakage may have been caused by 
these incidents or by some latent defect in the hull. Defendants contend that the 
incidents referred to were not sufficiently important to constitute perils of navigation 
and that it is not shown that they caused the loss. They also contend that, where a 
vessel sinks from leakage in a calm sea, the presumption arises that the sinking 
was caused by inherent deterioration, wear and tear, or unseaworthiness of the ship, 
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which were not insured risks. They show that this was a wooden vessel 36 years 
old, and claim that the leakage testified to by plaintiff’s witnesses as of times long 
prior to the sinking showed unseaworthiness, and that such was the cause of the 
sinking. 

38 C. J. pp. 1176, 1177, attempts to state the rule deduced from the cases there 
cited substantially as follows: That if, without apparent cause, a vessel suddenly 
sinks in port, or, shortly after the voyage has commenced, springs a leak or founders, 
there is a presumption of unseaworthiness, and itis incumbent upon the plaintiff to 
rebut the presumption. This presumption, however, is merely one of fact, which 
shifts the burden of proof and prevails only where it is unrepelled by other proof, 
and no presumption of unscaworthiness arises, except from facts which would ex- 
clude the rational inference of loss attributable to the perils of the sea. This rule 
is apparently followed in such cases as Moores v. Louisville Underwriters (C. C.) 
14 F. 226; Anderson v. Morice, L. R. 10 C. P. 58 (Eng.) ; Walsh v. Washington 
Marine Ins. Co., 32 N. Y. 427; Paddock, etc., Co. v. Providence-Washington Ins. Co. 
118 Mo. App. 85, 93 S. W. 358; Delanty v. Yang Tsze Ins. Ass’n, 127 Wash. 238, 
220 P. 754. In the annotations to the Schlesinger Case, 31 A. L. R. 1378, the author, 
after stating that the holdings of the court are varied, and no general rule covering 
all of them can be deduced, states that the weight of authority would seem to be 
that, in the absence of any circumstance aside from the mere sinking to show a 
loss from causes outside the terms of the policy, the insured need only show that 
the vessel was seaworthy at the inception of the risk to raise a presumption of loss 
by perils of the sea, or, at least an inference from which the jury may so conclude. 

We make no attempt to analyze or harmonize the decisions. A consideration of 
all the evidence leads to the conclusion that, if the circumstances of the sinking of 
the vessel raised any presumption of fact that the vessel foundered because of un- 
seaworthiness, there was nevertheless sufficient evidence of seaworthiness at the in- 
ception of the risk and up to the time of the loss to make the issue a question of 
fact for the jury, and to justify the finding that the vessel was lost by reason of a 
peril of the sea, insured against, or by reason of latent defects in the hull, also in- 
sured against. We hold the verdict sustained by sufficient evidence. 

[3] 3. The assignment that the court erred in denying the motion for a new 
trial, that motion having been made on two distinct grounds, presents no question 
for review. The remaining assignments of error are directed to the giving of 
some of plaintiff's requests to charge and the refusal to give certain requests pre- 
sented by defendants. The court gave plaintiff’s second request to the effect that, if 
the jury found the vessel seaworthy at the inception of the risk, and that the vessel 
sank because of either a latent defect or a peril of the sea, then they should return 
a verdict for plaintiff, even though it were impossible to determine which of the 
two was the actual cause. In connection therewith the court charged that: 

“All of the jury, if your verdict is a unanimous one, or five-sixths of the jury 
if you are not able to agree unanimously within the first twelve hours, must be 
agreed that the loss was due to one or the other of these perils which are insured 
against. You need not be agreed as to the specific one, but before the plaintiff can 
recover a verdict at your hands you must all be agreed, or five-sixths of you at 
least, that the loss was due to one or the other of these perils which I have re- 
ferred to and which are insured against by this policy.” 

It is claimed that this would permit the jury to disagree as to the specific cause 
of the sinking, and yet return a verdict, so long as they agreed that the sinking was 
caused by a risk insured against. The particular part of this charge here objected 
to is the phrase, “You need not be agreed as to the specific one.” It is a sufficient 
answer to this objection that at the trial the only exception or objection to this part 
of the charge was that the court erred in giving plaintiff’s second request, and that 
is also the assignment of error. The request so challenged did not contain the 
statement objected to, and was given by the court without that statement. The ad- 
ditional charge given by the court on its own motion in connection therewith, if it 
modified the request in any way, should have been then called to the attention of 
the court and excepted to. The request as presented and given is conceded to be a 
correct statement of the law, if the evidence justified the submission to the jury of 
the issues of loss because of latent defect and peril of the sea. 


Counsel quote, with approval, language from the record in the Schlesinger 
Case, and from the Lakeland Cases [reported in (C. C. A.) 20 F. (2d) 619], in 
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the same words as this request. Irrespective of the lack of sufficient exception, the 
court, in the request given and in connection therewith, by the language quoted, 
clearly and repeatedly stated that the jury must be agreed that the loss was caused 
by one or the other of the perils insured against, even if they were unable to deter- 
mine the specific cause. Read in connection with the entire statement and the whole 
charge, the language objected to would seem to mean no more than that, and was 
not such as to mislead the jury, even if it were techically incorrect. The statement 
of the court in its memorandum to the order denying the motion for a new trial, in 
reference to this question, has not been overlooked. : 

Plaintiff’s third request, given by the court, was, in substance, that if the vessel 
was improperly loaded, and was subjected to a strain while out on the sea as a 
result thereof, and afterwards was lost by reason thereof, and such loss was not 
from want of due diligence by the owner or manager, then plaintiff was entitled to 
recover. It is urged that damage to a vessel by loading operations is not a peril of 
the sea. The instruction does not refer to damage caused by loading while in port, 
but to damage thereafter caused by strain while out on the sea. As such it seems 
unobjectionable. 

Plaintiff's forth request, as given, was that the clause insuring against latent 
defects “covers the loss of the vessel by reason of a latent defect, even though such 
latent defect rendered the vessl unseaworthy, and it then follows that there is no 
implied warranty of seaworthiness against such a latent defect, and unseaworthi- 
ness of the vessel solely because of such latent defect would not prevent the policy 
from attaching, and in the event of the loss of the vessel by reason of such latent 
defect, your verdict should be for the plaintiff.” The court did not give this request 
in the exact language noted. It treated the question of latent defect, in connection 
with the implied warranty, in several distinct paragraphs of the charge, none of 
which are assigned as error. Taking the charge as a whole, in connection with the 
evidence to which it relates, the proposition, as presented to the jury, was that, if 
there were latent defects in the hull of the ship, existing at the time the insurance 
was written, but then unknown, and not discoverable upon proper inspection, and the 
vessel some weeks thereafter developed leakage from such defects and was lost by 
reason thereof, then that was a risk insured against, and that, if such defects ex- 
isted at the time the policy was written, that did not violate the implied warranty 
of seaworthiness if the vessel was then seaworthy. In the case of Mellon v. Fed- 
eral Ins. Co. (D. C.) 14 F. (2d) 997, recovery was permitted for the bursting of a 
boiler, presumably because of some latent defect existing therein at the time of the 
insurance. And, while the recovery is placed on other grounds, it is difficult to 
understand how recovery could have been upheld, if it were held that an unknown 
latent defect existing at the time of the insurance rendered the vessel unseaworthy 
so that the policy did not attach. J 

The court refused to give defendants’ twenty-third request. We agree with 
the trial court that this was a mere specification of one thing not insured against, 
and that the general charge clearly specified what risks were insured against and the 
facts necessary to be found in order to sustain the recovery. The court charged 
that the defendants did not insure the vessel against leakage, unless and only in case 
such leakage was caused by one of the perils of the sea, or some latent defect. It 
charged repeatedly that the burden of proof rested on the plaintiff to prove that the 
loss was caused by one or the other of these risks. 

Defendants’ sixteenth assignment, that plaintiff has the burden of proving its 
case by specific facts, and proving a specific cause of loss, is not in harmony with the 
Schlesinger Case and other authorities. 

Defendants’ thirteenth request, standing alone, would not be a complete state- 
ment of the law as to the burden of proof. At most, where the evidence shows 
seaworthiness at the inception of the risk, the fact that ship is lost without ap- 
parent sea peril at the time, or accident, would, in those courts applying the rule 
of the shifting of the burden of proof, raise a rebuttable presumption of fact, which 
plaintiff was then required to overcome by proof of seaworthiness. The rule gen- 
erally followed in this state is to rest the burden of proof om the p2rty who has the 
affirmative of the issue at the commencement of the trial. McEleney v. Dono- 
van, 119 Minn, 294, 138 N. W. 306. The question has been considered to some 
extent in treating the subject of sufficiency of the evidence. 


Defendants’ other requests, not given, have been examined. They have not 
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been much argued, and we find nothing therein requiring further consideration. Tak- 
ing the charge as a whole, it quite clearly presented the issues and the law applic- 
able thereto. Plaintiff sought recovery under the law as announced in the Schle- 
singer Case. In that case the court stated: 

“Plaintiffs case rests on the hypothesis that, since the undisputed evidence 
strongly tends to show that the Schlesinger was seaworthy when the insurance 
policies were written, the unexplained ingress of water in such quantities as to 
send the steamer to the bottom of Lake Superior less than a month later is 
necessarily and logically attributable to a latent defect in or an accidental injury 
to the hull and hence a prima facie case of liability was established.” 

Plaintiff was permitted to recover on that hypothesis. The rule approved was 
that, where the evidence was sufficient to show seaworthiness at the inception of the 
risk, which was shown by evidence as to proper inspection, good condition of the 
hull, and behavior on prior voyages, and the vessel suddenly sprang a leak and was 
lost, the jury might reasonably infer that the loss was caused by-a peril insured 
against, although unable to ascertain from the evidence what such peril was. In 
considering the evidence in that case, that the vessel might have been injured in un- 
loading, the court said: 

“This suggests a possible cause for the accident, but the theory rests on no 
substantial foundation of fact.” 

Such injury, if any, was therefore not a basis for recovery. Consideration has 
been given to the claim that the facts in the Schlesinger Case necessarily are not 
identical with the facts_in the present case. There it is stated that the vessel sud- 
denly sprank aleak. How suddenly the leak occurred in the Zillah does not appear. 
Like most wooden vessels, it at all times had some leakage. A short time before the 
sinking, it was discovered that the vessel leaked excessively. The excessive leak- 
age may have started suddenly. It was at least sudden in the sense that it appeared 
a short time before the vessel became water-logged and sank. 

Order affirmed. 


HOWELL v. GLOBE & RUTGERS FIRE INS. CO. 

Supreme Court, Special Term, New York County. October 19, 1928. 

231 New York Supplement 67. 

1. INSURANCE—CONTRACTS FOR MARINE INSURANCE ARE TO BE 
LIBERALLY CONSTRUED IN FAVOR OF INSURED. 

Contracts for marine insurance are to be liberally construed in favor of 
insured. 

(For other cases, see Insurance, Dec. Dig. §146[3].) 

2. INSURANCE—RIDER TO MARINE INSURANCE CONTRACT, STAT- 
ING INSURANCE WAS “FOR WHOM IT MAY CONCERN,” ELIM- 
INATED PROVISION PROHBITING CHANGE OF INTEREST AND 
EMBRACED INTEREST OF PERSON ULTIMATELY APPEARING 
CONCERNED, WHO COULD OBTAIN BENEFIT OF POLICY. 

Rider on policy of marine insurance, stating insurance was “for account 
of whom it may concern,” held intended to do away with printed provision in 
policy prohibiting change of interest without insurer’s consent, and embraced 
person who might ultimately appear to be concerned, who could obtain benefit 
of insurance by ratifying or adopting policy. 

(For other cases, see Insurance, Dec. Dig. §§ 156[4], 328[1].) 

3. INSURANCE—RIDER, STATING INSURANCE WAS FOR WHOM IT 
MAY CONCERN, CARRIED AGREEMENT BY INSURER TO PAY 
LOSS TO INSURED AND OTHER PERSONS INTERESTED WHO 
COULD JOIN IN ENFORCING POLICY. 

Rider on policy of marine insurance, stating insurance was for account 
of whom it may concern, advised insurer that insured intended other interest 
than his own to be covered, and carried agreement by insurer to pay loss to 
all persons whose interests were intended. to be covered, and that named 
insured and others interested might join in action on policy. 


(For other cases, see Insurance, Dec. Dig. §§ 582, 624[1].) 
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4. INSURANCE—DEFENSE TO ACTION ON MARINE POLICY, PAY- 
ABLE TO WHOM IT MAY CONCERN, ALLEGING PROPERTY WAS 
TRANSFERRED WITHOUT INSURER’S CONSENT, HELD INSUF- 
FICIENT. 

In action on policy of marine insurance covering scow owned by insured, 
defense that insured sold scow under conditional sales contract, avoiding 
policy because of change of interest without consent of insurer, held insufficient, 
where rider had been attached to policy providing insurance was payable for 
account of whom it may concern, which showed intention to protect scow by 
insurance in hands of any person to whom insured might transfer same. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

5. INSURANCE—INSURED CAN RECOVER ONLY DAMAGES SUS- 
TAINED UNDER MARINE POLICY. 

Marine policies are contracts of indemnity, and insured can recover only to 

extent of damages sustained. 

(For other cases, see Insurance, Dec. Dig. § 490.) 

6. INSURANCE—MARINE POLICY FOR WHOM IT MAY CONCERN COV- 
ERED DAMAGES TO INSURED OR CONDITIONAL BUYER, AND 
ASSIGNEE OF INSURED AND BUYER COULD RECOVER PRO- 
CEEDS. 

Under marine policy containing rider making insurance payable for account 
of whom it may concern, damages covered included damages sustained by insured 
or by purchaser of property under conditional sales contract, and assignee of 
both insured and purchaser could recover damages sustained by either, and 
defense to action on policy that insured suffered no damage was insufficient. 

(For other cases, see Insurance, Dec. Dig. $§ 156[4], 582.) 

Action by Howell, Jr., against the Globe & Rutgers Fire Insurance Company. 
On motion by plaintiff to strike out defendant's first and second defenses on the 
ground of insufficiency. Motion granted, with directions. 

Cutting, Phillips & Hall, of New York City, for plaintiff. 

Duncan & Mount, of New York City, for defendant. 

TownLEY, J. Motion by plaintiff to strike out defendant's first and second de- 
fenses on the ground of insufficiency. The action is on a policy of marine 
insurance issued by the defendant, which insured IL. R. Connett & Co., Inc., for 
account of whom it may concern, covering the scow Dudley for a term beginning 
August 5, 1927, and ending August 5, 1928. By the printed form the policy 
provides : 

“By this policy of insurance do make insurance and cause L. R. Connett & 
Co., Inc., on account of assured. loss if any payable to assured or order.” 

The policy was dated July 16, 1927, and on the same day a typewritten rider 
was annexed to the face of the policy, which states the assured as “L. R. Connett 
& Co., Inc., for account of whom it may concern.” In the printed form of the 
policy is a provision which expressly forbade any transfer of the interest of the 
assured unless consented to by the company in writing, and also expressly 
provided that any change in the nature of the insurable interest of the insured 
in the property without such consent would void the policy thenceforth. The 
clause in question is as follows: 

“The interest of the assured in this policy or any part thereof or in the 
property insured or any part thereof is not assignable unless by the consent of 
this company manifested in writing and in case of transfer or termination of any 
such interest of the assured or any change in the nature of the insurable interest 
of the insured in the property aforesaid, either by sale or otherwise, without 
such consent, this policy shall from thenceforth be void and of no effect.” 

The firse defense sets out the above provision contained in the policy and 
then alleges that the insured, L. R. Connett & Co., Inc., entered into a written 
contract on Feb. 28, 1928, with the Gildersleeve Shipbuilding Corporation for sale 
to Gildersleeve of the assured’s fleet of six deck scows, including the scow 
Dudley; that under the terms of this contract the Gildersleeve Shipbuilding 
Corporation made an immediate substantial payment on account of the purchase 
price of said vessels, took possession and control of said vessels, and agreed 
to pay the balance of the purchase price in monthly installments; that title was 
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to be transferred at a future time, and that at the time of closing the seller 
should deliver to the purchaser a bill of sale, and should take from the purchaser 
a preferred mortgage or mortgages covering the said scows; that the contract 
further provided that the purchaser should become the absolute insurer of the 
scows against any and all’ damage, wear, and tear whatsoever, and that the 
purchaser should cover said scows with full fire and marine insurance for the 
seller’s benefit; that the contract and delivery of the scows pursuant thereto was 
made approximately three weeks prior to the disaster to the scow Dudley referred 
to in the complaint, and that the execution and delivery of this contract and the 
making of the initial payment thereon and the delivery of the scow Dudley to 
the purchaser pursuant thereto effected a change in the nature of the insurable 
interest without the consent of the defendant, which rendered the policy void 
and of no effect in accordance with the said policy provision. 

Plaintiff claims this defense is insufficient for two reasons: First, that the 
agreement on the part of the L. R. Connett & Co., Inc., for the sale of this vessel 
did not change Connett’s insurable interest, that is to say, the title, which re- 
mained intact until after the damage; and, second, that the clause was in effect 
eliminated and written out of the policy by the terms of the typewritten rider, 
which provided: 

“TL. R. Connett & Co., Inc., for account of whom it may concern. * * * The 
terms and conditions of this form are to be regarded as substituted for those of 
the policy from to which it is attached insofar as they may conflict.” 

{1, 2] It is an established rule that contracts of marine insurance are to be 
liberally construed in favor of the insured. Duncan v. China Mut. Ins. Co., 129 
N. Y. 237, 29 N. E. 76. It is my opinion that the very purpose of stating in the 
typewritten rider that the insurance was for account of whom it may concern 
was to do away with the printed provision in the policy form in regard to the 
prohibition against change of interest. The technical phrase “for whom it may 
concern,” or any other terms of equivalent designation or import in a marine 
insurance policy, are general words and embrace the interests of any person what- 
ever who may ultimately appear to be concerned if such was the intention of the 
party effecting the insurance, and any person coming within that category who 
subsequently chooses to ratify or adopt the policy may obtain the benefit of it. 
The phrase advises the insurer and the insurer acordingly knows that the party 
in whose name the policy is issued intends other interests than his own to be 
covered and that others are or will be interested at the time of a loss in the 
property insured. It indicates that the policy shall apply generally so as to 
cover the interest of those who at any time during the pendency of the risk by 
subsequent ratification or adoption take advantage of the policy to protect their 
interest or interests in the property insured, unless it appears from extrinsic 
evidence that the person directing the policy to be effected intended at the time 
so to confine the insurance as not to embrace such interest. Such phrase carries 
an agreement or covenant on the part of the insurer to pay any loss to all 
persons whose interests were so intended to be covered and that the named 
insured and others interested might join in an action’ to enforce the. policy in 
case of loss. Hagan v. Scottish Union & Nat. Ins. Co., 186 U. S{ 423, 22 S. Ct. 
862, 46 L. Ed. 1229; Hooper v. Robinson, 98 U. S. 528, 25 L. Ed. 219; Duncan v. 
China Mut. Ins. Co., 129 N. Y. 237, 29 N. E. 76; Burrows v. Turner, 24 Wend. 
276, 35 Am. Dec. 622; Joyce on Insurance, 1917 ed., vol. 2 § 619, vol. 5, § 3609; 
38 Corpus Juris, p. 1027. 


[3, 4] The language of the rider, in my opinion, clearly expresses an inten- 
tion upon the part of the insured that he intended that all the title and interest 
in the scow should be protected by this insurance in the hands of any person to 
whom the assured might transfer the same or any portion thereof during the cur- 
rent term of the policy. Had the intention of the assured been only to protect 
his own interests, the policy naturally would have been taken out in his own 
name, omitting the qualifying phrase “for account of whom it may concern.” 
The typewritten rider is clearly inconsistent with the printed condition in the 
policy form itself as to change of interest and I hold that the typewritten rider 
displaced and nullified the change of interest clause in the printed policy form. | 
consider that the first defense is insufficient and should be stricken out. 

[5, 6] The defendant’s second defense, after repeating the allegations of 
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various paragraphs of the first defense, alleges that the contract of marine 
insurance here involved was a contract to indemnify the assured against losses 
actually sustained by the insured, and then alleges, on information and belief, that 
L. R. Connett & Co., Inc., sustained and suffered no losses whatsoever by reason 
of the disaster to the scow Dudley, as alleged, in the complaint, for the reason 
that after the disaster the Gildersleeve Shipbuilding Corporation completed its 
contract to purchase, accepted a bill of sale of the scow Dudley in its damaged 
condition, gave the seller a preferred mortgage covering the said scow, and in 
all ways performed the terms and conditions of the said contract of sale and 
purchase, and further that the scow Dudley has been fully and completely repaired 
without any legal obligation upon the L. R. Connett & Co., Inc., to pay for said 
repairs, and that accordingly Connett & Co., Inc., has suffered no loss or damage 
for which it is entitled to be indemnified under this policy of marine insurance 
now sued upon. It is not disputed by the plaintiff that marine policies are 
contracts of indemnity and accordingly the assured can recover only to the 
extent of damages sustained. Phoenix Mut. L. Ins. Co. v. Bailey, 13 Wall. 616, 
618, 20 L. Ed. 501. For the purposes of this motion I consider that whether 
L. R. Connett & Co., Inc., sustained any damages or not is wholly immaterial, 
because this marine policy is a contract of indemnity not solely personal to 
L. R. Connett & Co., Inc., but is also a contract of indemnity not only to L. R. 
Connett & Co., Inc., but also “for account of whom it may concern.” It will be 
sufficient upon trial to establish that the damages sustained were sustained either 
by L. R. Connett & Co., Inc., or were sustained by any person embraced within 
the phrase “for account of whom it may concern.” Here the plaintiff is suing 
as assignee of both L. R. Connett & Co., Inc., and of Gildersleeve Shipbuilding 
Corporation, and as such assignee is entitled to damages sustained either by L. R. 
Connett & Co., Inc., or by the Gildersleeve Shipbuilding Corporation. Accord- 
ingly, I consider the second defense insufficient. 

Motion to strike out the first and second defenses is granted, with $10 costs, 
with leave to the defendant, if so advised, to serve an amended answer within 20 
days after service of order, with notice of entry upon payment of said motion 
costs. Order signed. 
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ACCIDENT. 


NATIONAL BENEV. SOC. v. HARRIS. (No. 179.) 
Supreme Court of Arkansas. Oct. 15, 1928. 
9 Southwestern Reporter (2d) 773. 

1. INSURANCE—INSURANCE POLICIES MUST BE INTERPRETED AS 
OTHER WRITTEN CONTRACTS, WHERE LANGUAGE USED IS 
CLEAR AND EXPLICIT. 

Policies of insurance must be interpreted by rule governing other written con- 
tracts, where meaning of language is clear and explicit. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE—INSURANCE POLICIES USING DOUBTFUL LAN- 
GUAGE MUST BE CONSTRUED FAVORABLY TO INSURED. 

Where there is doubt as to meaning of language used in policies of insurance, 
they must be construed against insurer and favorably to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—INCREASED ASSESSMENT PROVISION OF CERTIFI- 

CATE HELD SELF-EXECUTING. 

Where beneficiary certificate contained express provision to effect that mem- 
ber on reaching 45 years of age was liable for payment of double assessment, failing 
which his policy was automatically reduced to a certain maximum sum payable to 
beneficiary, beneficiary, in case of death of insured after reaching such age without 
having paid double assessments, is entitled only to maximum alternative amount 
without regard to notice to insured as to increase in assessments. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

Appeal from Circuit Court, Mississippi County; G. E. Keck, Judge. 

Action by Clara Harris against the National Benevolent Society. Judgment 
for plaintiff, and defendant appeals. Modified, and as modified affirmed. 

This appeal is prosecuted from a judgment against it by the appellant society 
in the circuit court, where it was tried on appeal from the court of common pleas 
of Mississippi county, resulting also in a judgment in favor of the beneficiary in 
the certificate of membership or policy. 

The certificate provides that the beneficiary shall be paid, upon the death of 
the member occurring within its terms, “within one year twenty-five dollars; * * * 
after seven years, three hundred dollars; after eight years, three hundred and fifty 
dollars; * * * provided, however, that when a member shall have passed the age 
of forty-five years and this certificate has been in force for four years, then in that 
event, the said member shall be assessed double the amount of previous assessments 
for the purpose of keeping in force his death benefit, or the said member may 
change his certificate for a secondary certificate which shall pay the same sickness 
and accident benefits and which shall be the same form, working and terms, except 
that the maximum death benefit shall be one hundred dollars.” 

Appellee was named beneficiary in the certificate of membership issued to her 
husband, John Harris, on April 12, 1918. The assessments of $1 per month were 
paid to August 31, 1926, the date of the death of the insured. Harris was 38 years 
old at the time of his becoming a member of the society, and the answer denied any 
liability at all, alleging that the insured died from a chronic disease not covered by 
the policy; that he had not paid the increased assessments as provided in the policy 
after becoming 45 years of age; and that it was not liable in any event for more 
than the maximum death benefit of $100, deceased having continued paying assess- 
ments at the old rate. The answer alleged further that the member had been duly 
notified of the increased liability or assessment because of having reached the age 
of 45 years, etc. 

The evidence was in conflict as to the cause or disease from which the insured 
died and as to whether notice had been given by the company of the increased as- 
sessment or liability for dues after the insured reached the age of 45 years. 

Appellant requested a peremptory instruction directing the jury to find for the 
plaintiff in the sum of $100, less any sum shown to be due appellant by the deceased 
in his lifetime. This request was denied. It also requested instruction No. 5 that 
under the terms of the policy the member was liable to the payment of the double 
assessment of $2 per month upon his arriving at the age of 45 years, failing to pay 
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which “his policy will be automatically reduced to the sum of $100 to be paid to the 
beneficiary under the policy, * * * that his policy then became for | $100 and no 
more, unless double his assessment is paid, the sum of $2 per month. 


The court amended this instruction, telling the jury that before the $2 assess- 
ment would become effective and the member liable to its payment “it would be 
necessary for the defendant to have given him notice of such assessment, and that 
if the defendant failed to give him notice of such assessment, the policy would con- 
tinue in the full amount until such notice was given.” 


The testimony showed that a credit of $15.94 should be allowed the society upon 
the amount of the recovery, and from the judgment against it for $350 and interest, 
less the said credit, this appeal is prosecuted. 

S. R. Simpson, of Osceola, for appellant. 

A. Welby Young, of West Point, Miss., for appellee. 


Kirsy, J. (after stating the facts as above). Appellant insists that the court 
erred in not giving its peremptory instruction directing the jury to find for the 
appellee in the minimum sum of $100, less the small credit to which appellant was 
entitled, and this contention must pe sustained. 


[1, 2] “Policies of insurance should be interpreted by the rules governing other 
written contracts where the meaning of the language used is clear and explicit; but 
where there is doubt as to the meaning of the language used, they should be con- 
strued strictly against the insurer and favorably to the insured.” Home Mut. Ben. 
Ass'n v. Mayfield, 142 Ark. 240, 218 S. W. 371. The language of the clause of the 
policy relating to the payment of assessments limiting the maximum liability is clear 
and explicit providing that when a member shall have passed the age of 45 years 
and the certificate has been in force for 4 years, that the said member shall be 
assessed double the amount of previous assessments for the purpose of keeping in 
force his death benefit and may change his certificate for a secondary certificate 
of the same form, wording and terms, “except that the maximum death benefit shall 
be $100.” 

The undisputed testimony shows that the deceased member had kept his policy 
in force for four years, had passed the age of 45 years, and had not paid double 
the amount of the previous or $1 assessments, and had only paid the same amount 
of assessments, $1 per month, after reaching the age of 45 years, as he had been 
paying before arrival at that age. Under the terms of the policy, if the insured had 
reached the age of 45 years, the payment of $1 per month assessment, the amount 
that the member had been paying before arrival at such age, could only entitle his 
beneficiary to the maximum death benefit prescribed in the policy as though a second- 
ary certificate had been issued. 

The beneficiary testified that she had attended to the correspondence of her hus- 
band, and that he had never received any notice from the company of the increased 
assessments, notwithstanding it was shown one had been ‘uly mailed to his address 
with directions for its return to the company upon failure of delivery; and it was 
shewn also that she and her husband knew of the provision in the policy for the 
double assessment after the age of 45 years had been reached by the insured. She 
testified that she had asked the local agent about the increase of the assessments 
and been informed by him that the company would notify tnem when the increase 
was made, but that they had received no such notice. 

[3] The provision in the policy or certificate relating to the double assessment 
after insured had passed the age of 45 years, required for keeping in force the death 
benefit or allowing the change to a secondary certificate, with a maximum death 
benefit of $100 at the same rate or assessment, is self-executing, and the insured 
could not continue the policy in force for the full amount after passing the age of 
45 years, without payment of double the amount of the former assessment, which 
the undisputed testimony shows was not done, and since he was entitled under the 
terms of the policy to a secondary certificate with a maximum death benefit of $100 
upon continuing to pay the old rate or assessment, the society, having received the 
assessments, was liable to the payment of that amount to his beneficiary as though 
such secondary certificate had been regularly issued. Sovereign Camp, W. O. W., 
v. Arthur, 144 Ark, 114, 222 S. W. 729; K. & L. of Security v. Lewellen, 150 Ark. 
60, 233 S. W. 797. 


The court should have instructed a verdict for appellee for the maximum 





84 The Insurance Law Journal, Vol. 72 [Jan., 1929 


amount of $100 only with interest, less the credit of $15.94 shown to be due the 
society reducing the amount of the recovery accordingly. 
The judgment will be modified, and as modified affirmed. It is so ordered. 


HENSON v. ARKANSAS STATE LIFE INS. CO. (No. 154.) 
Supreme Court of Arkansas. Oct. 1, 1928. 
Rehearing Denied Oct. 29, 1928. 
9 Southwestern Reporter (2d) 553. 

INSURANCE—COURT PROPERLY INSTRUCTED FOR INSURER, 

WHERE EVIDENCE SHOWED DEATH FROM DISEASE, AND POL- 

ICY COVERED DEATH BY ACCIDENTAL MEANS ONLY. 

Where accident and sickness policy did not cover death of insured except by 
accidental means, and evidence showed that insured died from disease and not be- 
cause of an accident, court properly gave peremptory instruction for insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Appeal from Circuit Court, Hot Spring County; Thos. E. Toler, Judge. 


Action by Rachel Henson against the Arkansas State Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 


Oscar Barnett, of Malvern, for appellant. 
Neill Bohlinger and Jno. S. Gatewood, both of Little Rock, for appellee. 


McHaney, J. Appellant is the mother of Gussie B. Henson, and was named 
as beneficiary in a sick and accident policy of insurance issued by appellee to said 
Gussie B. Henson on the 11th day of June, 1927. By the terms of the policy the 
premiums were due July Ist, and on the lst of each month thereafter, with five 
days of grace allowed to pay same. She did not pay the premium due July Ist, nor 
within the five days of grace allowed, and along early in July suffered an illness, 
from which she died on the 26th day of July. The insured not having paid her 
premium, on July 22d the company wrote her a letter, without any knowledge of 
her illness, calling her attention to her delinquency in the payment of her premium, 
in which it said: 

“Our record shows you are only due for this month’s premium, which is only 
a small amount, and we are going to give you this one more chance to have your 
insurance put back in force—but you must act at once—and send us your premium 
before we close our books at the end of the month.” 

This letter was dated July 21st and was received by the i:sured on July 22d, 
and the appellant sent the money to appellee on the same day, for which a receipt 
was issued. 

This suit was instituted by appellant to recover $300 for the death of Gussie B. 
Henson on the theory that the policy covered loss of life through natural causes. 
At the conclusion of the testimony the court instructed a verdict for appellee, and 
the case is here on appeal. 

The court did not err in giving a peremptory instruction, for the reason that 
the policy in question does not cover death except through accidental means. It 
insured the deceased “against death and disability through sickness and accident to 
the extent as herein limited and provided.” Part 1, § (a) provides for sickness 
indemnity for $1 per day, “meaning disability caused by sickness which is contract- 
ed and begins iduring the life of this policy, and after it had heen maintained in con- 
tinuous force for not less than 30 days hereinafter called ‘such sickness’ and so 
long as the renewal premium is paid in advance bv the insured,” subject to all cop- 
ditions set out in the policy. Section (b) provides for accident indemnity of $1 
per day. Part 2 provides for accident insurance in the sum of $300 for certain 
specific losses, and continues : 

“Tf within 90 days from the time of an accident any one of the following speci- 
fic losses shall result solely from such injury, the company will pay for such loss, 
in lieu of all other indemnity under this policy, the specified sum shown herein.” 
For loss of life $300, both eyes $300, etc. 

There is no provision in the policy, which we have examined carefully, insuring 
the deceased against death except through accidental means. Parts 3 and 4 deal 
wholly with accident indemnity, and part 5 with illness indemnitv. 

The evidence in this case shows that the insured died from disease and not be- 
cause of an accident. The policy, not covering death of the insured except by ac- 





Acc. | Harrington v. Southern Surety Co. 85 


cidental means, creates no liability against appellee for her death, and the court 
correctly instructed a verdict. Judgment is accordingly affirmed. 


HARRINGTON vy. SOUTHERN SURETY CO. (No. 39281.) 
Supreme Court of Iowa. Oct. 23, 1928. 
221 Northwestern Reporter 577. 

1. INSURANCE—WHETHER INSURED WAS “IMMEDIATELY, CONTIN- 
UOUSLY, AND WHOLLY DISABLED” FROM DATE OF ACCIDENT 
WITHIN ACCIDENT POLICY, HELD FOR JURY. 

In action on accident insurance policy, evidence held sufficient to take care to 
jury on question whether insured was “immediately, continuously, and wholly dis- 
abled” so as to prevent performance of all duties pertaining to her employment from 
date of accident, within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2, INSURANCE—STATEMENTS IN PROOF OF LOSS REJECTED BY IN- 
SURER AS BASIS FOR SETTLEMENT UNDER ACCIDENT POLICY 
HELD NOT CONCLUSIVE ON INSURED. 

Though insured’s declarations in notice and proof of loss under accident insur- 
ance policy were prima facie evidence of facts asserted, where notice and proof of 
loss were not accepted by insurer as basis for settlement, and liability was dis- 
claimed and insurer denied that proof of loss. was ever furnished according to terms 
of policy, insured’s statements in notice and proof of loss were rebuttable by in- 
sured. 

(For other cases, see Insurance, Dec. Dig. $550.) 


Appeal from District Court, Woodbury County; Robt. H. Munger, Judge. 

Action to recover disability under accident policy. There was a trial to the 
jury, resulting in a judgment in plaintiff’s favor, and the defendant appeals. Af- 
firmed. 

Sam G. Pickus and R. A. Oliver, both of Sioux City, for appellant. 

Clay H. Jensen and D. F. Loepp, both of Sioux City, for appellee. 

Krinpic, J. On February 24, 1926, the appellant, an Iowa insurance corporation, 
issued to appellee an automobile accident insurance policy providing for the follow- 
ing indemnity : 

“(a) For such an injury as shall immediately, continuously, and wholly disable 
and prevent the insured from the date of accident from performing each and every 
kind of duty pertaining to his business or occupation, $25.00 per week for the period 
of such disability, not exceeding twenty-six consecutive weeks. 

“(b) For partial disability or delayed total disability, $12.50 per week, not ex- 
ceeding four consecutive wecks.” 

Thereafter, on July 14 of the same year, while the contract was in full force 
and effect, appellee was riding in an automobile, on the streets of Sioux City, with 
her father and mother. She was sitting in the back, and they were in the front 
seat thereof. The father was driving. As they went over a hill, a washout in the 
street was encountered, causing the front wheels of the vehicle to drop. This threw 
appellee’s head against the top. When the back wheels reached the depression, ap- 
pellee again was thrown up against the conveyance. ‘Thereby she received a frac- 
ture of the fourth vertebra and bruises on the back of her head and neck. That 
condition caused her headaches, ringing in the ears, and or 

At the time of the injury, appellee was employed by the Sanitary Swimming 
Pool Company, of Sioux City. Her salary for this occupation was $15 per week. 
Disability arose because of the accident and resulting injuries for which appellee 
made claim against the appellant under the insurance policy. Appellant refused 
to assume liability therefor and make payment thereof. So, in order to recover 
her loss, appellee as plaintiff brought this suit against appellant as defendant. Con- 
sequently, a trial was had to the jury, resulting in a verdict for appellee. 

[1] I. In the first place appellant contends that in no event can appellee recover 
total disability under paragraph (a) of the policy, before quoted, for the reason 
that the record shows without contradiction that she was not immediately, continu- 
ously, and wholly disabled from July 14, but only from July 28th. Therefore ap- 
pellant says the trial court should have directed the jury to return. a verdict in its 
favor accordingly. With this conclusion of the record we are constrained to dis- 
agree. Appellee testified : 
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“The next morning I went down with my father to the office between nine 
and ten o’clock. I usually tried to be there early. When I got there I just sat 
around. I couldn’t do anything. I tried to work and I couldn’t. Dad took me 
home around noon and then I went down for a little while in the afternoon. | 
couldn’t do any work in the afternoon. I didn’t do any work the next day. I think 
I went to the office every day from the 14th day of July to July 27th, but I am not 
positive. I tried to set up some type for a multigraph but I couldn’t do that. My 
head pained so, I was confused—my head roared so I was dizzy. On July 27th, 
in the evening after I came home from the office, we had dinner and at about 11 
o’clock I collapsed and became unconscious. Dr. Charles F. Thompson was called 
and I was placed in bed and confined there several days. * * * I didn’t work. | 
didn’t go to the office * * * after my collapse. I didn’t perform any work in my 
usual occupation from the 14th day of July, 1926, up to and including the 5th or 
6th day of January, 1927.” 

Cross-examination revealed the following: 

“I was there (at the office) because I was not able to do anything around the 
house and I didn’t think the ride would hurt me going down town. My father 
could be there, so I just went. I wasn’t there for the purpose of doing anything. 
* * * T didn’t have a doctor because I kept thinking I would get better up until 
the 27th.” ; 

M. M. Harrington, appellee’s father, said: 

“She (appellee) performed none of her duties between July 27th and January 
Sth or 6th. I paid her for the period between July 14th and July 27th. * * * I al- 
ways thought it was customary to pay them (employees) if they were sick for a 
week or two, so I paid her.” 

Because of those facts and circumstances, it cannot be said that there was no 
evidence to sustain appellee’s claim that she was “immediately, continuously, and 
wholly disabled so as to prevent performance of each and every kind of duty per- 
taining to her business from July 14th.” Hence the court was justified in refusing 
to direct the verdict. : 

[2] II. Nevertheless appellant urges that appellee is not entitled to obtain the 
remedy sought in the face of the estoppel rising out of the notice and proof of loss 
made by appellee in this matter. Those documents, so far as material, contain the 
following statements: 

“Date injured, July 14, 1926, at 7:30 P. M., and compelled to cease work * * * 
July 27, 1926. Q. From and to what date were you continuously disabled in con- 
sequence of said injury, according to the definition on back hereof? A. Totally 
and absolutely disabled from July 27, 1926, to (still unable to work).” 

Such “notice and proof of loss” were not accepted by appellant as the basis 
ror a contract of settlement. No adjustment was made or offered, but, on the other 
hand, liability was disclaimed. Denial, in fact, is made that “proof of loss” was 
ever furnished according to the terms of the policy. Under these circumstances, 
those statements of appellee in the notice and proof of loss were not conclusive, 
but rebuttable. Doubtless appellee’s declarations thus presented amounted to prima 
facie evidence of the facts asserted. Manifestly, however, they are subject to ex- 
planation and contradiction until acted upon by appellant. Corkery v. Fire Insur- 
ance Co., 99 Iowa, 382, 68 N. W. 792; Michalek v. Modern Brotherhood of Amert- 
ca, 179 Iowa, 33 161 N. W. 125; Melton v. Royal Highlanders, 194 Iowa, 352, 189 
N. W. 787; Anderson v. Royal Highlanders, 195 Iowa, 1252, 193 N. W. 640. 


[3] III. However, appellant argues that, even though the above and foregoing 
is the general rule, yet it cannot be applied to the facts in the case at bar, because 
appellee did not “controvert, reject, modify, or explain” her representations in the 
“notice and proof of loss.” 


A reference to her testimony, previously set forth herein, will convince beyond 
dispute that she did thus “controvert, reject, modify, and explain.” While a plead- 
ing was not filed “controverting, rejecting, modifying, or explaining,” yet the evi- 
dence aforesaid was admitted without objection, and under the circumstances that 
was sufficient. Had timely “objection” been made to the evidence, there now would 
be presented a different problem. But, not having been thus interposed, we have no 
occasion to pass upon that question, and therefore refrain from doing so. See, 
however, Anderson v. Royal Highlanders, supra. 

(4] IV. Equally without merit is appellant’s assignment of error hased upon 
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the thought that the could should have submitted to the jury a charge and form of 
verdict permitting it to find for appellee under paragraph (b) of the policy, em- 
bodied in the preliminary statement of facts, as well as division (a) thereof. 

The petition filed in the district court is drawn upon the theory that recovery 
is allowable under section (a) aforesaid because appellee was “immediately, contin- 
uously, and wholly disabled” from July 14, 1926. Accordingly, the prayer was 
limited to those allegations. Mention of partial “disability” was not made in that 
pleading, and nowhere did appellee ask for such redress; wherefore, had the trial 
court submitted an issue to the jury under paragraph (b), it would have done so 
without any basic pleading on the part of appellee to support the same. Recovery 
was confined by the trial court’s instructions to immediate, continuous, and total 
“disability,” within the purview of paragraph (a). 

There was no basis for any other instruction, because that was the only issue 
raised by appellee’s petition. Thus the charge was proper. 

[5] V. “Immediately,” as used in said paragraph (a) of the policy, was defined 
by the trial court in its instructions to mean “within twenty-four hours of the 
time of receiving such injury.” Error is predicated thereon. 

Without deciding the point, we conclude that, even if erroneous, there was 
no resulting prejudice, for the theory of appellee and the evidence adduced in 
support thereof were that the injury was from July 14th, the date of its occur- 
rence. And, in addition thereto, the jury, in answer to a special interrogatory sub- 
mitted to them by the trial court, found that the appellee was “continuously and 
wholly disabled and prevented from performing each and every kind of duty per- 
taining to her business and occupation, as alleged in her petition, from July 14, 
1926, to October 18, 1927.” Insistence was made by appellant that the “disability” 
was not immediate because it did not commence until the 27th of July, as dis- 
tinguished from the 14th thereof. 

Necessarily then, in view of the testimony and the special findings of the 
jury, the instructions were not harmful to appellant. 

[6] VI. Complaint is also made concerning an instruction relating to the effect 
of the apparent inconsistency between appellee’s testimony upon the witness stand 
and her statements made in the notice and proof of loss, previously discussed. 

More specifically, the exception is that the court limited the alleged incon- 
gruous declarations to two propositions: First, that in the notice and proof of 
loss appellee said she quit work on July 27th; and, second, was totally and abso- 
lutely disabled from that date, while at the trial she swore that by “quit work” 
she meant resignation from her position, and that total disability began on July 
14th rather than the 27th (the time when she was confined to her bed). These 
representations embraced within the notice and proof of loss, the district court told 
the jury, were rebuttable. Omitted from the conflicting assertions of appellee is 
the conclusion drawn by appellant that the demand for loss under the policy was 
from the 27th of July only, and not in any event from the 14th. By leaving out 
that thought, appellant complains that in effect the jury were told to disregard it. 

If, however, appellee’s total disability commenced on the 27th (as she said in 
the notice and proof of loss), rather than the 14th of July, then, of course, her 
claim for indemnity would be from the former date only, and the jury, because of 
those recitals, did have presented to them the question of the limitation inferred 
under her claim. 

[7] VII. An assignment of error is not sufficient when it is in blanket form 
to the effect that the district court wrongfully failed to direct a verdict or sustain 
a motion for a new trial. Blakely v. Cabelka, 203 Iowa, 5, 212 N. W. 348; Ryan 
Bros. v. Rate et al., 203 Iowa, 1253, 213 N. W. 218; Ruebel Bros. v. American 
Express Co., 190 Iowa, 600, 180 N. W. 658; Brewster v. Chicago, Northwestern 
Railway Co., 114 Iowa, 144, 86 N. W. 221, 89 Am. St. Rep. 348. 

We have considered all assignments of error properly raised, and find that 
they are without support in the record. 

The judgment and decree of the district court, accordingly, should be and 
hereby is affirmed. 

Affirmed. 

Stevens, C. J., and Evans, Faville, and Wagner, JJ., concur. 
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HANDLEY v. METROPOLITAN INS. CO. 
Supreme Tudicial Court of Maine. Oct. 10, 1928. 
143 Atlantic Reporter 465. 

2. INSURANCE—EVIDENCE HELD INSUFFICIENT, IN ACTION ON 
HEALTH POLICY, TO SHOW THAT INSURER AT TIME OF ISSU- 
ING POLICY HAD KNOWLEDGE THAT INSURED WAS SUFFERING 
FROM MALIGNANT TUMOR OR CANCER (REV. ST. c. 53, § 119). 
In action on a health policy, evidence held insufficient to show that insurer at 

time of issuing the policy had knowledge that insured had malignant tumor or can- 

cer, necessary to create waiver of terms of policy, under Rev. St. c. 53, § 119, 

and which policy undertook to insure against only such diseases as might be con- 

tracted after the issuance of the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Exceptions from Superior Court, Androscoggin County, at Law. 

Action by Roy C. Handley against the Metropolitan Insurance Company. Non- 
suit ordered, and plaintiff excepts. Exceptions overruled. 

Argued before Wilson, C. J., and Philbrook, Dunn, Deasy, Barnes, and Pat- 
tangall, JJ. 

George C. Webber, of Auburn, for plaintiff. 

W. B. & H. N. Skelton, of Lewiston, for defendant. 

Deasy, J. Action on a policy of health insurance. Nonsuit ordered. Plaintiff 
excepts. 

In the body of the policy the defendant corporation insures the plaintiff against 
“the results of disease or sickness contracted while this policy is in force.” 
me and emphasizing the limits of the coverage a clause in the policy 
reads: 

“The insurance * * * shall not cover any disease, sickness or disability * * * 
which results from or is the sequel of any disease contracted or infirmity existent 
prior to the date of this policy.” 

The date of the policy is September 20, 1926; its term, twelve months. 

On November 8, 1926, the plaintiff entered a hospital in Boston for treatment. 

For total disability while in the hospital and partial disability while at home, 
indemnity is asked for an entire period of about a year. In his statement of claim, 
the plaintiff described his disease as “tumor in the scalp.” Dr. Cushman, the only 
medical witness, diagnosed the disease as “epithelioma of the scalp,” “one of the 
varieties of cancer,” “a malignant growth.” The undisputed evidence shows that 
at the time of the issuance of the policy the plaintiff was, and for some years had 
been, suffering from the same progressive disorder; that he had before received 
surgical treatment for it and planned to go again to a hospital. It is clear that 
the plaintiff’s disease was not “contracted while this policy is in force,” but was 
“existent prior to the date of this policy.” But the plaintiff relies upon R. S. 
c. 53, § 119, which provides: 

“Such agents and the agents of all domestic companies shall be regarded as 
in the place of the company in all respects regarding any insurance effected by 
them. The company is bound by their knowledge of the risk and of all matters 
connected therewith. Omissions and misdescriptions known to the agent shall be 
regarded as known by the company, and waived by it as if noted in the policy.” 

The plaintiff gave the insurance agent (Howland) all the information about 
his disease that he himself possessed. He told Howland about the origin and 
progress of the disorder, his previous surgical treatment, and his intention of 
entering a hospital; also that another insurance company had by reason of the 
same disease refused to pay an indemnity. But the plaintiff did not inform the 
agent, and indeed did not himself know, that his disease was a malignant tumor 
or cancer. 

The defendant corporation did not by the terms of its policy undertake to 
insure the plaintiff against existing disease. It expressly excepted from the cover- 
age of the policy all such diseases and their results. 

It clearly is not liable to pay indemnity on account of existing diseases that 
were unknown to the company or its agent when the policy was issued. 

But the plaintiff argues that, by force of the statute, the company must be 
held liable to pay indemnity in respect to any disease of the insured of which, at 
the date of the policy, it had constructive knowledge. 
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An insurance company may, with full knowledge, insure against the results 
of an existing disease as it could against the destruction of a burning building 
or the loss of a sinking ship. A statute in force when a policy is issued may read 
itself into the contract, and, superseding express stipulations to the contrary, compel 
such construction. 

But a contract or statute would need to be very clear in its terms to create 
a liability so unlikely to be intentionally assumed. 

By the statute above quoted, knowledge possessed by the agent when the policy 
is issued is imputed to the principal. And the statute goes further. It provides 
that, “omissions and misdescriptions’ known to the agent shall be deemed to be 
noted in the poucy and waived. 

Whether the waiver which the statute creates out of known “omissions and 
misdescriptions” is intended to charge insurance companies with responsibility for 
the results of known diseases it is not now necessary to determine. 

[1] A waiver is a voluntary relinquishment of a known right. Knowledge is 
an essential element of waiver. Marcoux v. Society of St. John Baptist, 91 Me. 
258, 39 A. 1027; Whalen v. Accident Co., 99 Me. 236, 58 A. 1057. 

It is not shown that the detendant, when it made its contract, had any knowl- 
edge, either actual or imputed, of the plaintiff’s cancerous affection, a material and 
vital fact. 

The written application signed by the plaintiff, though filled out by the agent’s 
hand, communicated no such knowledge. To the direct question contained in it, 
“Have you ever had cancer or tumor?” the answer is, “No.” 

It is not shown that the agent had been informed or knew that the plaintiff 
was suffering from a form of cancer. Indeed the plaintiff was not then aware 
of it. 

The company is not bound, though the agent may be, by promises, assurances, 
or representations of such agent not contained in the policy. 

Knowledge of the agent may, however, read itself into the insurance contract. 

(2] But the burden of proving such knowledge as is necessary to create a 
waiver of the terms of the policy and establish the liability claimed is not in this 
case supported by evidence. 

Exceptions overruled. 

WILCOX v. MASSACHUSETTS PROTECTIVE ASS8’N, Inc. 
Supreme Judicial Court of Massachusetts. Suffolk. Oct. 15, 1928. 
163 Northeastern Reporter 251. 

1. INSURANCE—CLAIMANT UNDER ACCIDENT POLICY REQUIRING 
IMMEDIATE NOTICE OF DEATH, BUT EXCUSING FAILURE TO 
GIVE NOTICE WHERE NOTICE IS NOT REASONABLY POSSIBLE, 
NEED ONLY EXERCISE DUE DILIGENCE. 

Under accident policy requiring immediate notice of death, but further pro- 
viding that failure to give notice within time limit required should not invalidate 
claim if it was not reasonably possible to give notice, claimant is only required 
to exercise due diligence in sending notice under circumstances of particular case. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

2, INSURANCE—INSURANCE COMPANY, HAVING NOTICE OF IN- 
SURED’S ACCIDENT, SHOULD HAVE INFORMATION GIVEN CON- 
CERNING DEATH PRIOR TO INTERMENT TO TAKE ADVANTAGE 
OF PROVISION PERMITTING AUTOPSY. 

Under provision of accident policy giving insurance company right to examine 
person of insured and to make autopsy in case of death, autopsy should be demanded 
and performed prior to interment, and insurance company, if it desires to avail 
itself of this privilege, should provide for information to be given concerning death 
Prior to interment, provided it has notice of accident. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

3. INSURANCE—NOTICE OF ACCIDENTAL INJURY, UNACCOMPANIED 
BY NOTICE OF RESULTING DEATH, WAS SUFFICIENT UNDER 
ACCIDENT POLICY PERMITTING AUTOPSY AND REQUIRING NO- 
TICE OF ACCIDENT WITHIN LIMITED TIME AND IMMEDIATE 
NOTICE OF “ACCIDENTAL DEATH.” 

Notice of disability sent insurer after accident held sufficient without further 
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notice of insured’s death, under provision of accident policy requiring that notice 
of accident be given within limited time and that immediate notice be given in event 
of “accidental death,” though policy gave insurer right to make autopsy. 

(For other cases, see Insurance, Dec. Dig. § 540.) 


4. INSURANCE—“ACCIDENTAL DEATH” MEANS DEATH DIRECTLY 

AND IMMEDIATELY RESULTING FROM ACCIDENT. 

“Accidental death” as used in provision of accident policy requiring immediate 
notice in event thereof, connotes death which follows upon and is the immediate 
and direct result of accident, as distinguished from death which follows upon and 
is a consequence of injury and sickness. 


(For other cases, see Insurance, Dec. Dig. § 449.) 


5. INSURANCE—WHETHER INSURED’S DEATH RESULTED FROM 
FALL, WITHIN PROVISIONS OF ACCIDENT POLICY, OR FROM DI- 
SEASE, HELD QUESTION FOR JURY. 

Issue whether death of insured was result of accidental fall and injury to 
head, within accident policy insuring against loss resulting from bodily injuries 
effected by accidental means, or resulted from disease, held question for jury 
in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Rugg, C. J., and Crosby and Carroll, JJ., dissenting. 

j Exceptions from Superior Court, Suffolk County; Frederick J. MacLeod, 
udge. 

Action by Ethel Wilcox against the Massachusetts Protective Association, In- 
corporated. Verdict for plaintiff, and defendant brings exceptions. Exceptions 
overruled. 

J. E. Young, and J. W. Hathaway, both of Boston for plaintiff. 

S. C. Rand and S. H. Babcock, both of Boston, for defendant. 

Pierce, J. This is an action of contract, brought by the plaintiff as beneficiary 
of an insurance policy, issued by the defendant company to her husband, Harry 
L. Wilcox, on January 9, 1924, insuring against loss resulting “from (1) bodily 
injuries effected directly and independently of all other causes by accidental means 
(excluding self-destruction, or any attempt thereat, while sane or insane) ; and (2) 
disability from disease.” Under the terms of the policy the beneficiary was entitled 
to receive $5,C00, the principal sum under the policy, if the injuries received by 
the insured resulted in death, within ninety days of the accident. Section four 
of the “Standard Provisions” reads: 

“Written notice of injury or of sickness on which claim may be based must 
. be given to the Association within twenty days after the date of the accident caus- 
ing such injury or within ten days after the commencement of disability from such 
sickness. In event of accidental death immediate notice thereof must be given 
to the Association.” 

Section five reads: 

“Such notice given by or in behalf of the insured or beneficiary, as the case 
may be, to the Association at its Home Office, Worcester, Massachusetts, or to 
any authorized agent of the Association, with particulars sufficient to identify the 
insured, shall be deemed to be notice to the Association. Failure to give notice 
within the time provided in this policy shall not invalidate any claim 1f it shall 
be shown not to have been reasonably possible to give such notice and that notice 
was given as soon as was reasonably possible.” 

Section six reads: 


“The Association upon receipt of such notice, will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss. If such forms are 
not so furnished within fifteen days after the receipt of such notice, the claimant 
shall be deemed to have complied with the requirements of this policy as to proof 
of loss upon submitting within the time fixed in the policy for filing proofs of 
loss, written proof covering the occurrence, character, and extent of the loss for 
which claim is made.” 

Section eight reads: 


“The Association shall have the right and opportunity to examine the person 
of the insured when and so often as it may reasonably require during’ the pendency 
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of claim hereunder, and also the right and opp rtunity to make an autopsy in case 
of death where it is not forbidden by law.” 

At the conclusion of the testimony and before final argument the defendant 
moved in writing that the court order the jury to bring in a verdict for the de- 
fendant. The motion was denied and the defendant excepted. The jury found 
for the plaintiff. tind 

On this branch of the bill of exceptions the jury were warranted in finding in 
substance the following facts, considered in their aspect most favorable to the con- 
tention of the plaintiff: On July 14, 1924, the insured, Harry L. Wilcox, was a 
machinist or engineer on a sea-going tug in the Charlestown Navy Yard. About 
noon on that day, accompanied by his daughter, he went to and sat down in the 
Scollav Square Olympia Theatre for about an hour. He then started to go out 
from the theatre; he walked up the aisle, turned to see if his daughter was follow- 
ing him. caught his heel in the carpet, and fell backward, striking the back of 
his head with a “dull thud.” He was taken to a relief hospital and then to the 
Chelsea Naval Hospital, where he remained until his death on July 22, 1924. On 
July 19, 1924, just before an operation he wrote his name on a notice of disability 
claim which was addressed to the defendant and afterward received by it on July 
21, 1924. The blank spaces in the body of the notice were filled in by the plaintiff 
and by one of the attending physicians at the hospital. On July 24, 1924, the 
defendant sent the insured a “preliminary form of disability’ claim. The blanks 
of this form were filled in by the plaintiff and the executed instrument was mailed 
by her to the defendant on July 27, or shortly thereafter, and was received by 
the defendant August 2, 1924. The insured died at 3:30 a. m. on July 22, 1924. 
After his death the physician at the hospital performed an autopsy. Funeral services 
were held in Chelsea, on July 23, 1924, and at six o’clock in the evening the body 
was taken on a train to Washington, D. C., where on Thursday, July 24, 1924, at 
about 2:30 in the afternoon, services were held in the Arlington Cemetery, where 
he was buried. About six o’clock on Thursday evening the plaintiff took a train 
for Philadelphia. On Sunday, July 27, 1924, she wrote a correspondence card ad- 
dressed to the defendant’s office in Worcester, Massachusetts, postage prepaid, which 
read : 

“Harry L. Wilcox died at Chelsea Naval Hospital, July 22, 1924. [Signed] 
Mrs. H. L. Wilcox.” 


This card she placed in a United States mail box in the station at Philadelphia, 
and it could have been found to have been delivered to the defendant in the usual 
course of the mail, notwithstanding the evidence of the defendant that the first 
notice of the death of the insured was not received until August 14, 1924. 

The death certificate admitted in evidence stated that the disease or cause of 
death was intestinal hemorrhage, duodenal ulcer. The policy did not cover disease, 
and it was the contention of the plaintiff that the insured’s death was caused solely 
by accidental means, whereas the defendant contended that the death was due to 
disease. As it was admitted by the plaintiff that the defendant did not receive notice 
of the death of the insured until after the burial in the Arlington Cemetery on 
July 24, 1924, the question for decision is, was the defendant under sections four, 
five and eight of the “Standard Provisions,” supra, entitled to notice of the death 


of the insured in season to permit it to request and make an autopsy before the 
insured was buried? 


{1, 2] We assume the phrase, in section four, “In event of accidental death 
immediate notice thereof must be given to the Association,” is to be read with 
the provision of section five, that “Failure to give notice within the time provided 
in this policy shall not invalidate any claim if it shall be shown not to have been 
reasonably possible to give such notice,” and that so read the question of “im- 
mediate notice” is a question of due diligence in sending the notice in the circum- 
stances of each case. Everson v. General Accident, Fire & Life Assurance Corp., 
Ltd, 202 Mass. 169, 88 N. E. 658. Section eight, above quoted, makes no pro- 
vision for an autopsy after interment. Construing this section most strongly against 
the insurer and in favor of the insured, in a like case, its provision has been held 
to mean “that an autopsy must be demanded and performed prior to interment, 
and, if the insurer desires to avail itself of this privilege, it must so arrange and 
provide for information to be given of the death prior to the interment” where 
it has had notice of the accident from which death subsequently followed. United 
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States Fidelity & Guaranty Co. v. Hood, 124 Miss. 548, 568, 87 So. 115, 15 A. L. R. 
605 and note. 

[3-5] In the opinion of a majority of the court the notice of the accident ful- 
filled the essential conditions of section four, and the plaintiff was not required 
by it to give further notice when the harm of the injury progressed to death. We 
are of the further opinion that the words “accidental death” as here used connote 
a death which follows upon and is the immediate and direct result of an accident, 
as distinguished from death which follows upon and is a consequence of injury 
and sickness. Although the death certificate was evidence that the disease or cause 
of death was intestinal hemorrhage, duodenal ulcer, and the evidence for the de- 
fendant was ample to warrant a finding that the death of the insured was caused 
by disease, nevertheless the evidence for the plaintiff warranted a finding that the 
death was the result of an accidental fall and injury to the head and that this 
accident was the sole cause of death. It results that the motion was denied rightly. 

[6] We shall consider the remaining exceptions in the order they are presented 
in the defendant’s brief. 

1. Exceptions to the refusal of the trial judge to admit the records of the 
United States Naval Hospital at Chelsea, Massachusetts, concerning the insured, 
It was the apparent contention of the defendant that the offered record covering 
the period from July 15, 1924, to July 22, 1924, was kept by Dr. Kelley. Assuming 
Dr. Kelley kept the record and that “a large part of it” was in his handwriting, 
no necessity was shown for the admission of this form of hearsay evidence. Dr. 
Kelley, who at the time of the trial was stationed in the Virgin Islands, testified 
by deposition for the defendant; and he could have been examined on oath as to 
any fact of his own knowledge which would have been shown by the record. If 
the record was not kept by him, no evidence was offered that the keeper thereof 
was not living or, if living, was not within the jurisdiction of the court. Delaney 
v. Framingham Gas, Fuel & Power Co., 202 Mass. 359, 367, 368, 88 N. E. 773. No 
evidence was offered which would warrant a finding that the record was one re- 
quired or authorized by any statute of the United States or by any rule or regula- 
tion of the naval department of the United States; and there is no statute in this 
Commonwealth which gives an evidential value to a record that is unsupported 
by the personal knowledge of the keeper or custodian and kept outside the Com- 
monwealth. Delaney v. Framingham Gas, Fuel & Power Co., supra; Fondi v. 
Boston Mutual Life Ins. Co., 224 Mass. 6, 112 N. E. 612; Commonwealth v. Slavski, 
245 Mass. 405, 415, 140 N. E. 465,29 A. L. R. 281; 3 Wigmore on Ev. (2d Ed.) 
§ 1631. 

[7-10] 2. Exceptions to the allowance of certain hypothetical questions, be- 
cause of “the failure to include undisputed material facts in the hypothetical ques- 
tions asked by plaintiff’s counsel” in that “these questions did not include any ref- 
erence to the presence of intestinal hemorrhages or duodenal ulcer.” The presence 
of hemorrhages and ulcer was not admitted by the plaintiff. Her counsel stated, 
in reply to a question of the presiding judge, that he intended to prove that the 
medical findings and opinions, contained in the death report and in the preliminary 
report of Dr. Kelley, as to the cause of death were unwarranted; and further 
stated, in substance, that he had embodied in the hypothetical question as drawn 
a resume of all the facts which he believed would be material in deciding the issue. 
As a general rule the law leaves to the presiding judge the power to decide in the 
framing of a hypothetical question what shall be admitted and what excluded. 
The trial judge was not requested to instruct the jury that— 


“No weight was to be given the answer if they found in the evidence other 
facts which were not included in the question and which in their judgment were 
properly to be given consideration in reaching a sound opinion. * * *” ‘Taylor v. 
Creeley, 257 Mass. 21, 27, 152 N. E. 3, 4. 


The record contains testimony from which the jury could find that the state- 
ments included in the hypothetical question to Dr. Krauss, over the objection of 
counsel for the defendant, were true. The fact that the question may have included 
statements of doubtful materiality is not enough to establish error in the allow- 
ance of the question at large. Anderson v. Albertstamm, 176 Mass. 87, 91, 57 
N. E. 215. The defendant should have brought the matter to the attention of the 
judge if it desired to have the jury instructed as to their duty to disregard the 
answer if the basis of the question was not found by them to be true. Ducharme 
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y. Holyoke Street Railway Co., 203 Mass. 384, 89 N. E. 561. It is the contention 
of the defendant that the basis for the opinions of Dr. Krauss was not made clear 
in the hypothetical question asked him. We think it plain that it was clear. All 
the statements of fact had appeared in evidence or were reasonably deducible from 
evidence that had already gone in. 

{11, 12] 3. The defendant objected to several portions of the argument made 
to the jury by the plaintiff’s counsel. The judge made rulings upon the statements 
objected to; the defendant saved exceptions only to the ruling on the statement 
made in reference to the attitude of a representative of the insurance company 
toward a prospective policy holder, and particularly to that part of the argument 
wherein it was said: 

“It was easy to get insured. ‘You are a fine fellow when they are after your 
money.’ ” 

The judge was not requested to instruct the jury in reference to this statement, 
nor was an exception taken to the charge. Commonwealth vy. Teregno, 234 Mass. 
56, 59, 124 N. E. 889; Commonwealth v. Cabot, 241 Mass. 131, 150, 151, 135 N. E. 
465. It is contended that certain remarks of counsel for the plaintiff and certain 
remarks of the judge to the defendant’s counsel constitute prejudicial error and 
require a reversal and new trial. No exception was taken thereto by the defendant 
and no instructions were requested in reference to them. Costello v. Hayes, 249 
Mass. 349, 353, 144 N. E. 368; Commonwealth v. Donaruma, 260 Mass. 233, 237, 
157 N. E. 538. The motion for new trial presented no new issue and was a proper 
subject for the exercise of the discretion of the judge. 

We have examined all the exceptions and all complaints of the manner in which 
the trial was conducted, and find no reversible error. 

Exceptions overruled. 

The Chief Justice and Justices Crosby and Carroll feel compelled to dissent 
from the opinion of the majority of the court. The policy of insurance on which 
this action is founded provided indemnity for loss of life, and for specified dis- 
abilities of various descriptions arising from accident, and for disability from dis- 
ease. The schedule of payments due under the policy is stated in some detail and 
varies with the severity of the accidental injury and the length of the sickness. 

The policy provided in section 4 that— 

“Written notice of injury or of sickness on which claim may be based must 
be given to the Association within twenty days after the date of the accident causing 
such injury or within ten days after the commencement of disability from such 
sickness. In the event of accidental death immediate notice thereof must be given 
to the Association.” 

It seems to us that this language means that, where there is disability arising 
from accident or disease, notice may be given within twenty and ten days respect- 
ively, and that when death results from accident “immediate notice” must be given. 
We are unable to see anything in the words of section 4 to justify the inference 
that, where notice has been given of disability arising from accident, no further 
notice need be given if death arises from the same accident. Such an interpreta- 
tion appears to us utterly at variance with the express words of section 4. Further 
elaboration cannot make clearer than do these words the specific requirement of 
immediate notice of death when claim is made for death. That requirement is in 
no wise dependent upon notice of any disability. A notice of disability is irrele- 
vant to a notice of death. As matter of construction of a written contract the re- 
quirement for a notice of disability and the requirement for a notice for death stand 
utterly separate and distinct, the one from the other. Each relates to a different 
kind of claim. 

As matter of practical insurance it is most unlikely in our opinion that a policy 
should not require some notice of death when the insurer must pay for death. 
Commonly no safe prophecy of death could be based on temporary disability aris- 
ing from accident. The interpretation put by the opinion seems contrary to every 
Presumption of sane methods of conducting the business of insurance and every 
reasonable expectation of the insured and the beneficiary. 


The trial was conducted, both by the plaintiff and by the defendant, on the 
theory that a death notice was required notwithstanding the notice of the accident. 
The judge so instructed the jury. 


The provisions of the policy as to right to autopsy by the insurer would be 
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vain unless the requirement for immediate notice of death is interpreted to mean 
what it says. : ; 

Instances well may be not infrequent where the accident at the time of its 
occurrence may appear to the insured to be so trivial as not to be worthy of notice 
to the insurer, and yet may result fatally after the expiration of the twenty days 
limited by said section 4 for claim for disability. The interpretation given in the 
majority opinion manifestly would prevent any recovery whatever under the policy 
in those circumstances even though notice were given seasonably after the death. 
In such instances the scheme of insurance would be frustrated, and just expecta- 
tions of the beneficiary disappointed. The language of a policy is to be construed 
most strongly against the insurer, but it ought not to be given an unreasonable in- 
terpretation or one resulting unjustly. Mulcahy v. Travelers’ Ins. Co., 261 Mass. 
245, 250, 158 N. E. 764. 

No significance, in our opinion, attaches to the circumstance that the insurer 
furnished to the insured, after the accident but before the death, its usual form for 
filing proofs of loss. The only proof of loss which then could be made was for 
disability. That proof of loss was required for recovery under the disability clause, 
whether the insured recovered, or died. A form for proof of loss for death could 
not be made until after the death came to pass. 


The insured met his accident on July 14, 1924, was taken immediately to the 
hospital, sent disability notice to the defendant on July 19, and died on July 22, 
He was interred in the government cemetery at Arlington on July 24. Notice of 
death was put in the mail in Philadelphia in the State of Pennsylvania by the plain- 
tiff on July 27, five days after the death had occurred in Chelsea in this Common- 
wealth. 

The requirements of the policy of insurance already quoted as to sending notice 
of death mean that there must be due diligence in sending the notice with reasonable 
promptness in the circumstances of each case. Everson v. General Accident, Fire 
& Life Assurance Corp., Ltd., 202 Mass. 169, 174, 88 N. E. 658, and cases cited. 
Greenough v. Phoenix Assur. Co., 206 Mass. 247, 249, 92 N. E. 447, and cases cited. 
Attributing to the policy this meaning, it seems to us that the defendant was entitled 
to a directed verdict and to its prayers 12 and 13, to the effect that the notice re- 
quired by the policy was not given. The context in which the words “immediate 
notice” occur in this policy is of weight in ascertaining their signification. Mani- 
festly they are used in contradistinction to the time within which notices of other 
claims must be given. In case of disability arising from accident, the notice must 
be given within twenty days after the accident; in case of disability arising from 
sickness, the notice must be given within ten days after the commencement of the 
disability; but in case of accidental death, “immediate notice’ must be given. 
Plainly this arrangement of words and this specification of times mean emphasis 
of promptness in giving the death notice. While brief periods of definite days are 
agreed upon with respect to the time for giving the other two notices, no delay of 
consequence is allowed as to the notice of death. It must be “immediate.” ‘That 
word in such connection can mean only that the notice must be sent quickly, with 
dispatch, with speed. The provision of the policy to the effect that the insurer shall 
have “the right and opportunity to make an autopsy in case of death where it is not 
forbidden by law,” accentuates the force to be attributed to the requirement for 
“immediate notice” in case of death. It is not to be presumed that the parties con- 
templated disinterment for this purpose if it reasonably could be obviated by timely 
notice. While the requirement is not that literally the notice must be given with- 
out lapse of time, no unreasonable delay, in the light of all the other terms of the 
policy as well as of the conditions confronting the person upon whom rests the 
burden of giving the notice, will be performance of the contract. 


The plaintiff, the widow of the insured, lived in Chelsea in this Commonwealth 
and helped to make out the disability notice of July 19, which was signed by the 
insured. Therefore she knew of the policy and was at hand at all crucial times. 
The fact of deatn was patent. It required no time for investigation. It came to 
the instant attention of the plaintiff. The facts are all undisputed. “If there is no 
dispute in regard to the facts, what is due diligence is a question of law for the 
court.” Parker v. Middlesex Assurance Co., 179 Mass. 528, 530, 61 N. E. 215, 216; 
Smith v. Scottish Union & National Ins. Co., 200 Mass. 50, 53, 85 N. E. 841. The 
delay of the plaintiff was five days after the death and three days after the funeral 
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in mailing a simple untechnical notice to a known insurer stating simply the fact of 
death. No excuse for that delay appears. It seems to us that as matter of law 
due diligence was not used in the circumstances here disclosed. McCarthy v. Ren- 
dle, 230 Mass. 35, 119 N. E. 188, L. R. A. 1918E, 111. Boston Elevated Railway 
Co. v. Maryland Casualty Co., 232 Mass. 246, 250, 251, 122 N. E. 196; Ward v. 
Maryland Casualty €o., 71 N. H. 262, 267, 51 A. 900, 93 Am. St. Rep. 514; Wool- 
yerton v. Fidelity & Casualty Co., 190 N. Y. 41, 47, 48, 82 N. E. 745, 16 L. R. A. 
400; In re Arbitration, Coleman’s Depositories, Ltd, & Life & Health Assurance 
Association [1907] 2 K. B. 789, 807. 


SANBORN y. INCOME GUARANTY CO. (No. 73, April Term, 1928.) 
Supreme Court of Michigan. Oct. 1, 1928. 
221 Northwestern Reporter 162. 

|. INSURANCE—INSURER DENYING CLAIM BECAUSE NOT SATIS- 
FIED DEATH WAS DUE TO ACCIDENTAL INJURY COULD ONLY 
DEFEND BECAUSE OF LACK OF ACCIDENTAL INJURY. 

Where insurer in response to claim under accident policy wrote letter stating 
claim was disallowed because company was not satisfied that death was due to ac- 
cidental injury, insurer waived any defense it might have had on ground that in- 
sured was not totally and continuously disabled from time of accident or that he 
was not regularly attended by physician, and only defense available to insurer was 
that death of insured was not due to accidental injury. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

2. INSURANCE—BENEFICIARY, TO RECOVER UNDER ACCIDENT POL- 
ICY, MUST PROVE ACCIDENTAL INJURY PROXIMATELY CAUS- 
ING INSURED’S DEATH. 

In suit to recover under accident policy, beneficiary was under duty to prove 
that insured sustained accidental injury and that such injury was the efficient proxi- 
mate cause of death of insured. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE—CONFLICTING EVIDENCE AS TO CAUSE OF DEATH 
jURY. ON ACCIDENT POLICY PRESENTED ISSUE OF FACT FOR 
In suit on accident policy for death of insured by accident alleged to have been 

caused by blood poisoning, conflicting evidence as to physical effects of injury 

proximately causing insured’s death presented issue of fact for jury. 

(For othcr cases, see Insurance, Dec. Dig. § 668[11].) 

Error to Circuit Court, Wexford Countv; Fred S. Lamb, Judge. 


Suit by Jennie L. Sanborn against the Income Guaranty Company. Judgment 
for plaintiff, and defendant brings error. Judgment set aside, and new trial ordered. 


Argued before the Entire Bench. 
Penny & Worcester, of Cadillac, for appellant. 
Fred C. Wetmore, of Cadillac, for appellee. 


NortH, J. This suit is based on an insurance policy. The plaintiff had judg- 
ment, and the defendant reviews by writ of error. Plaintiff's husband, William F. 
Sanborn, died April 16, 1927. At that time he was carrying sick and accident in- 
surance in the defendant company. His policy also provided for the payment of 
$5,000 to the plaintiff herein in the event of the death of the insured resulting solely 
from an accidental injury which totally and continuously disabled him from the 
happening of such accident until his death. It was made a condition precedent to 
recovery under the policy that death should ensue within 90 days after the injury, 
and in the interim the insured should be regularly attended or visited by a physician, 
meaning thereby that the insured should be personally so attended as often as once 
each seven days. For years Mr. Sanborn had been librarian of a public library, 
and in the discharge of his duties he was required to be on his feet much during 
his working hours, and for a number of years he had suffered from varicose veins. 
On the 16th or 17th of February, 1927, upon returning from an automobile drive, 
the insured is claimed to have received an injury to his right leg which caused a 
red spot to appear in front “directly over the bone” and below the knee. Over 
defendant’s objection Mrs. Sanborn testified that when her husband came into the 
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—_ after the drive he “informed her of an accident,” and further testified as 
ollows: 

“This spot was nowhere near the place where the varicose veins were. ‘There 
began at once to be considerable lameness and pain, and I tried very often io have 
my husband see a physician. But we did not see a physician about it, and he would 
feel better during the day as the day advanced. On the 28th of February he made 
a trip to Detroit, coming back on the Pennsylvania (railroad) the next day. After 
Mr. Sanborn had returned from Detroit he complained of this leg as he had been 
doing, that there was pain and soreness all the time. I saw the leg every day, and 
I thought the appearance changed some for a few days; there was one place in the 
middle that raised up to a little point. Dr.. Ricker was called March 9. At that 
time it seemed to develop more quickly; there was a long red streak at a place 
above the knee, and that was red and very much inflamed and swollen. Much of 
the time the doctor came twice a day, and that continued until the 16th of April 
when Mr. Sanborn passed away.” 

The plaintiff claims that the deceased suffered an injury of the character above 
indicated, and was corroborated by the testimony of Dr. Ricker, who attended the 
deceased during his last illness, and Dr. Warthin, who was present at the autopsy 
on the body of the deceased. The theory of the plaintiff is that blood poisoning 
resulting from the injury caused Mr. Sanborn’s death. 

The defendant claims it was not proven that Mr. Sanborn received an acciden- 
tal injury, and in any event that he was not totally disabled from the date of the 
alleged injury to the time of his death, nor was he regularly attended by a physician 
as required by the policy, and, further, that the death of the insured was not caused 
solely and exclusively by an accidental injury, but instead was caused by thrombosis 
of the varicose veins resulting in a pulmonary embolism. 

From the undisputed proof it appears that Mr. Sanborn continued to perform 
his usual and ordinary duties at the library for several days after the alleged in- 
jury and during that period he was not regularly attended by a physician, the in- 
jury being considered “quite insignificant,” according to plaintiff's testimony. In 
submitting the case to the jury the circuit judge held that the defendant had waived 
any defense it might have had on the ground that the deceased was not totally and 
continuously disabled from the time of the accident or that he was not regularly 
attended by a physician. The defendant has a number of assignments of error 
touching this phase of the case. On the 25th of May, 1927, the defendant wrote 
the following letter to the plaintiff’s attorney: 

“Re William F. Sanborn, Deceased. 

“In the matter of the claim of Mrs. Sanborn, you have submitted a beneficiary’s 
and a physician’s proof in an attempt to show that her husband came to his death 
by accidental means, but the company, after full consideration of all the facts ob- 
tained to date, is not satisfied that death was due to accidental injury, and that, 
therefore, the claimant is not entitled to recover principal sum allowance under the 
policy issued to her late husband by our company, and claim kas, therefore, been 
disallowed 

“Trusting that you will duly inform Mrs. Sanborn of the company’s decision, 
we remain 

“Very truly youts, 
“John G. Malmberg, Vice President.” 

[1] Under the decisions of this court, the circuit judge was correct in holding 
as a matter of law that because of this letter written by the defendant to the plain- 
tiff’s attorney, the only defense available to the insurance company was that the 
death of Mr. Sanborn was not due to an accidental injury. Towle v. Insurance Co., 
91 Mich. 219, 51 N. W. 987; Douville v. Insurance Co., 113 Mich. 158, 71 N. W. 
517; Stone v. American Mutual Auto Insurance Co., 213 Mich. 194, 181 N. W. 973; 
Smith v. Mutual Fire Insurance Co., 234 Mich. 119, 208 N. W. 145, citing other 
cases. 

[2, 3] It was incumbent upon the plaintiff to prove: (1) That the deceased did 
sustain an accidental injury; and (2) that such injury was the efficient proximate 
cause of the death of the insured. It is asserted by the appellant that there was no 
competent proof offered tending to establish either of these elements and that there 
was error in the denial of its motion for a directed verdict. It is neither necessary 
nor advisable to quote further from the testimony, but we find in this record the 
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plaintiff testified that she observed upon the person of the deceased the physical 
effects of the alleged injury, and testimony of like character was given by Dr. 
Ricker and by Dr. Warthin. We also find in the record testimony by these two 
physicians which would justify a jury in finding that such injury was the proximate 
cause of Mr. Sanborn’s death; and in direct conflict with this testimony is that of 
Dr. Giordano, a witness on behalf of the defendant. The case presented an issue 
of fact for the jury, and the trial judge properly so held. ve 

Certain of the appellant’s allegations of error are based on the admission of 
testimony claimed to have been hearsay and of a prejudicial character. The fol- 
lowing is from the plaintiffi’s testimony: 

“When we came back from down town, I went into the house, and he (Mr. 
Sanborn) drove into the garage, or started to do so and came in after he had taken 
care of things, for luncheon. ; 

“Q. Now, during that day, did you learn of the accident? A. My best memory 
is that when he came in to luncheon he told me. } 

“Mr. Penny: We object to that as hearsay and move that her testimony, that 
she learned about the accident, be stricken out as hearsay. 

“The Court: As far as that part of it goes, we will let it stand. Of course 
what he said will not be admissible. : 

“Q. What I asked you about, witness, was whether or not he informed you of 
an accident? A. He did. . 

“Mr. Penny: That is objected to as hearsay and we move that it be stricken 
out. 

“The Court: I have already ruled upon it. It may stand as far as the fact of 
an accident coming to her knowledge is concerned. 

“Q. But the fact that Mr. Sanborn had received an injury came to your atten- 
tion, did it? 

“Mr. Penny: To which we object as hearsay. 

“The Court: Answer that by yes or no. A. It did. 

“Q. What kind of an injury was it? A. There was a bruised or red spot on 
the right shin.” 

[4-7] The plaintiff’s son, Frank Sanborn, was a witness in her behalf. He met 


his father in Detroit about ten days after the latter’s injury, and on direct examina- 
tion he was asked: 


“At the time you saw him down there did he complain of any injury? Answer: 
He did.” 


The defendant’s objection that this testimony was immaterial and incompetent, 
and not contempoganeous to the reception of injury, was overruled. The foregoing 
testimony in eachi instance clearly brought to the knowledge of the jury that the 
deceased had stated or “complained” that he had sustained an injury. This was a 
vital question in this case. The testimony was hearsay and incompetent. The ap- 
pellee asserts that it was not prejudicial and ‘that the testimony of Mrs. Sanborn 
was admissible as a part of the res geste. We are not in accord with the con- 
tention that it was not prejudicial. As to the testimony of Frank Sanborn, there 
can be no possible claim that it was admissible as a part of the res geste; nor do 
we think this reason for admissibility 'can be made to cover the testimony of Mrs. 
Sanborn. There is no evidence showing Mr. Sanborn’s statement was prompted 
by present pain or anguish. “A declaration which is merely a'narrative of a past 
occurrence, though made ever so soon after the occurrence, is not a part of 
the res geste.” 10 R. C. L. 979; La Duke v. Township of Exeter, 97 Mich. 
450, 56 N. W. 851, 37 Am. St. Rep. 357. The record does not disclose 
definitely when or how Mr. Sanborn was injured. If we accept Mrs. San- 
born’s testimony that it happened the day she and her husband drove home from 
down town in their automobile, still there is no proof as to whether he sustained 
what was then thought to be only a slight injury before they started on their 
drive, or while they were down town, or after their return home. If, as seems to 
be assumed, the injury occurred between the time Mrs. Sanborn left the automo- 
bile and the time when Mr. Sanborn came in to his noonday luncheon “after he had 
taken care of things,” still we have no testimony as to the length of time interven- 
ing between the occurrence of the injury and Mr. Sanborn’s statement concerning 
it to his wife. She testified she was informed “when he came in to luncheon.” On 
cross-examination she said, “He came into the house a little later” (than she did). 
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Clearly statements of this character are not sufficiently definite to justify the con- 
clusion that Mr. Sanborn’s declaration was a part of the res geste. The burden of 
showing that testimony of a hearsay character comes within the exception to the 
rule because of being part of the res geste is on the party offering such proof. In 
this case the burden was on the plaintiff. Rogers v. Saginaw-Bay City Ry. Co,, 
187 Mich. 490, 153 N. W. 784. Such a showing was not made in the present case. 
The objections interposed to this hearsay testimony should have been sustained. 
The ruling to the contrary constituted prejudicial error. 

In submitting the case to the jury, the circuit judge declined to give certain of 
the defendant’s requests to charge wherein it was stated that the plaintiff could not 
recover unless the death of the insured was brought about solely by an accidental 
injury and wholly independent of any other contributing cause. These requests 
were not given, but, instead, the construction of the restrictive clauses of the policy 
adopted by the court was in accordance with the law as announced in Abbott y. 
Insurance Co., 208 Mich. 654, 176 N. W. 473, and Kangas v. N. Y. Life Insurance 
Co., 223 Mich. 238, 193 N. W. 867. This construction was correct. Other questions 
presented by the assignments of error are either without merit or of such a char- 
acter that they will probably not arise incident to a retrial of the case, and there- 
fore will not be considered. Because of the errors hereinbefore noted, the judg- 
ment must be set aside and a new trial ordered. The appellant will have costs in 
this court. 

Fead, C. J., and Fellows, Wiest, Clark, McDonald, Potter, and Sharpe, JJ.. con- 
cur. 


SHAW v. MUTUAL PROTECTIVE INS. CO. (No. 16341.) 
Kansas City Court of Appeals. Missouri. June 11, 1928. 
Rehearing Denied July 9, 1928. 

9 Southwestern Reporter (2d) 685. 

1. INSURANCE—TESTIMONY THAT PRELIMINARY DIAGNOSIS OF 
PLAINTIFF’S SICKNESS AS INCIPIENT TUBERCULOSIS WAS NOT 
JUSTIFIED MADE JURY CASE, IN ACTION ON SICK BENEFIT POL- 
ICY, DEFENDED FOR FALSE REPRESENTATIONS OF HEALTH. 
In action for sick indemnity under insurance policy, defended on ground that 

insured falsely represented that he had never had any sickness during past five 

years, testimony by doctors that insured’s sickness was diagnosed as incipient tuber- 
culosis, but that diagnosis was merely preliminary and was not justified, made 
case for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7.]) ° 
2. INSURANCE—RECOVERY OF SICK INDEMNITY, DEFENDED ON 

GROUND OF FALSE REPRESENTATIONS OF HEALTH COULD NOT 

BE DEFEATED ON GROUND THAT DISABILITY AROSE FROM TU- 

BERCULOSIS FROM LONG DRAWN OUT CONVALESCENSE OF FLU 

UNDER EVIDENCE. 

In action for sick indemnity under insurance policy, defended on ground that 
insured falsely represented that he had never had any sickness during past five 
years, recovery could not be defeated on ground that disability arose from long 
drawn out convalescence of flu, where doctor’s diagnosis showed physical and ner- 
vous breakdown and inability to find tuberculosis. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE—WANT OF NOTICE AS DEFENSE TO ACTION FOR 
SICK INDEMNITY MUST BE AFFIRMATIVELY PLEADED. 

In action to recover sick indemnity under insurance policy, want of notice 
must be affirmatively pleaded. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 

4. INSURANCE—DEFENSE TO ACTION FOR SICK INDEMNITY, THAT 
INSURED WAS IN ARREARS ON PREMIUMS, MUST BE AFFIRMA- 
TIVELY PLEADED. 

In action to recover sick indemnity under insurance policy, defense that insured 
was in arrears on premiums is affirmative defense, and must be pleaded to be avail- 
able. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 
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5. INSURANCE—TENDER OUT OF COURT IS NOT COMPLIANCE WITH 
STATUTE REQUIRING DEPOSIT IN COURT OF PREMIUMS BE- 
FORE MISREPRESENTATIONS CAN BE RELIED ON TO DEFEAT 
RECOVERY (Rev. St. 1919, § 6145). 

Rev. St. 1919, § 6145, requiring deposit in court of premiums received on pol- 

icy before misrepresentations in obtaining policy can be relied on by insurer, is not 

complied with by tender out of court. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

6. INSURANCE—RECOVERY OF SICK INDEMNITY UNDER LIFE POL- 
ICY TO BE DEFEATED BECAUSE OF MISREPRESENTATIONS IN 
SECURING POLICY REQUIRES DEPOSIT OF PREMIUMS IN COURT 
(Rev. St. 1919, § 6145). 

Rev. St. 1919, § 6145, requiring deposit in court of premiums received on pol- 
icy before misrepresentations in securing policy can be relied on, applies to suit 
to recover sick indemnity under life policy. 

(For other cases, see Insurance, Dec. Dig. § 615.) 


7, INSURANCE—RECOVERY OF SICK INDEMNITY COULD NOT BE DE- 
FEATED ON GROUND THAT INSURED’S BREAKDOWN WAS DUE 
TO OVERWORK AND WAS VOLUNTARY ACT. 

Recovery of sick indemnity under insurance policy could not be defeated on 
ground that nervous and mental breakdown was caused by overwork and hence was 
voluntary act within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

9, INSURANCE—INSTRUCTION FAILING TO FIX PARTICULAR DATE 
AS EXPIRATION OF TIME INSURED SUING FOR SICK INDEMNITY 
WAS UNABLE TO PERFORM DUTIES HELD PROPER UNDER EVI- 
DENCE. 

Where evidence in action to recover sick indemnity under insurance policy showed 
that sickness lasted until “about February 17th,” and doctor testified that he had 
waited on insured most all winter, instruction failing to fix February 17th as ex- 
piration of time insured was unable to perform any of his duties was not error. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from Circuit Court, Jackson County; A. Stanford Lyon, Judge. 

Action by Temple D. Shaw against the Mutual Protective Insurance Company, 
Judgment for plaintiff, and defendant appeals. Affirmed. 

O. H. Swearingen, Fred J. Wolfson, and Al Lebrecht, all of Kansas City, for 
appellant. 

Henry S. Conrad, L. E. Durham, Hale Houts, and Spurgeon L. Smithson, all of 
Kansas City, for respondent. 


WituiAMs, C. This case comes to us from the circuit court of Jackson count- 
ty, Mo. In the policy sued on, indemnity was provided for both death and disa- 
bility. Plaintiff's action was for sick indemnity at the rate of $50 a week during 
disability and $25 additional a weck during a period of confinement in an incorpor- 
ated hospital. The petition asked tor $1,200 damages for weekly indemnity, and 
prayed for damages for vexatious delay. No point is made as to the petition. 

_The answer admitted the incorporation of the defendant and the issuing of the 
policy. A general denial was then interposed, and, by way of affirmative defense, 
the application for the policy was pleaded, and it is alleged in the said application 
of plaintiff, that it was falsely and fraudulently stated and represented that plain- 
tiff had never had any sickness or ailment involving the heart, brain, kidneys, or 
lungs, or any form of rheumatism; that he had not had any sickness during the 
past five years. It was further pleaded that the policy was issued in reliance upon 
these representations, and by reason of the false representations became void. The 
answer tendered plaintiff full amount received for premiums. Nothing was actually 
paid into court. 

_ The evidence shows plaintiff was about 25 years of age at the time of the 
trial in June, 1927. The policy was issued August 17. 1925, while plaintiff was re- 
siding in Missouri City and was employed as a bookkeeper. This had been his 
business since the first of the previous April. The premium for the first quarter 
was paid and dated September 1, 1925. 
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On September 22d, plaintiff, while at work, suffered a nervous collapse. He 
was taken to the Christian Church Hospital. Plaintiff was taken from the hospi- 
tal to his home, where he remained in bed until on or about February 17, 1926, 
Dr. Wysong treated him “quite often” and looked after the plaintiff “all through 
the winter.” 

In December, 1922, or January of 1923, plaintiff went to Lawrence, Kan., with 
the intention of going to school. While there he had an attack of “flu” and re 
turned home. He was there treated by a physician. He did not engage in any work 
until he entered upon his position as bookkeeper on April Ist. In September, 1924, 
plaintiff went to Denver for a short time, then to Phoenix, Ariz., then to San An- 
tonio, Tex., and later to Hearne, Tex., and into Oklahoma, all before April Ist at 
the time he went to work as bookkeeper. While on this trip, plaintiff had X-ray 
pictures taken which were sent back to plaintiff’s father. The evidence of the doc- 
tors who saw plaintiff after his collapse show that plaintiff had a physical and ner- 
vous breakdown. At one time the sickn.ss was diagnosed to be “incipient tuber- 
culosis,” but the doctor who made the diagnosis testified it was but a preliminary 
diagnosis, and that, in his opinion, a diagnosis of incipient tuberculosis was not jus- 
tified. There is no plea of non-payment of premium. 

The jury returned a verdict in the sum of $1,200, being the whole weekly in- 
demnity claimed, but did not allow anything for vexatious delay. 

After an unsuccessful motion for a new trial defendant brings the case here 
on appeal. 

[1] It is first contended that. where plaintiff’s evidence shows he is not entitled 
to recovery, a demurrer should be sustained. We agree to that abstract proposition 
of law, but think it has no application to this case, as the testimony of the doctors 
make a clear case for the jury. 

[2] It is next contended that the evidence showed that plaintiff’s disability 
arose from incipient tuberculosis from a long drawn out convalescence of “flu” or 
bronchial pneumnia. While there is some evidence tending to show this, we think 
the testimony of the doctors, that the diagnosis of a “physical and nervous break- 
down” stands. After repeated tests, Dr. Conover and Dr. Wysong were unable 
to find tuberculosis, or any evidence of it. We therefore rule against appellant on 
this point. 

[3] It is next contended no notice was given. This must be affirmatively plead- 
ed, which was not done. Hilburn v. Insurance Co., 140 Mo. App. 355, 124 S. W. 
63; Burgess v. Insurance Co., 114 Mo. App. 169, 89 S. W. 568. 

[4] Again it is contended that plaintiff was in arrears on the premiums, but this 
was an affirmative defense, and was not pleaded. Rieger v. London Guar. & Acc 
Co., 202 Mo. App. 184, 215 S. W. 920. 

[5] Plaintiff's next contention is that the policy was fraudulently obtained. 
This contention is answered by respondent by saying that this case falls within sec- 
tion 6145, R. S. 1919, requiring the depositing in court of the premiums received 
upon the policy before misrepresentations in obtaining or securing the policy can be 
relied upon. It is well settled that this section is not complied with by a tender 
out of court. Fraker v. Casualty Co. (Mo. App.) 278 S. W. 1053; Lavin v. Insur- 
ance Co., 101 Mo. App. 434, 74 S. W. 366. 

[6] It is argued this section applies only to life policies, and that, while this 
is a life policy, this suit was only for the purpose of securing sick indemnity, and 
therefore this section of the statute does not apply. We think the cases of Fraker 
v. Casualty Co., supra, Drucker v. Indemnity Co., 204 Mo. App. 516, 223 S. W. 
989, and Makos v. Insurance Co. (Mo. App.) 234 S. W. 369, are authority for set- 
ting this point against the appellant. 

[7] It is next contended that, if the nervous and mental breakdown was caused 
by overwork, then it was a voluntary act within the terms of the policy. Smouse 
v. Iowa State Traveling Men’s Ass’n, 118 Iowa, 436, 92 N. W. 53, is relied upon 
as authority for that proposition. We think, however, Dillon v. Casualty Co., 120 
Mo. App. 502, 109 S. W. 89, decides that proposition adversely to appellant’s posi- 
tion, even if the facts in the present case were like Smouse v. Iowa State Travel- 
ing Men’s Ass’n, supra. 

[8] It is contended that instruction No. 1 is erroneous. It seems to follow the 
provisions of the statute and properly declares the law, and the criticism that. it 
was “entirely too broad” and “very injurious,” and that it was the first instruction 
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given, are not specific enough to call to the court’s attention any particular defect 
in the instruction. The same language was employed by the defendant in its re- 
quested instructions. 

What we have said as to the statute covers the next point raised. 

It is next contended that plaintiff’s instruction did not require the jury to find 
the giving of notice. What we have already said upon this subject answers this 
contention. 

[9] It is next contended that instruction No. 3 did not fix February 17th as 
the expiration of the time plaintiff was unable to perform any of his duties. We 
think the evidence shows that it lasted until “about February 17th,” and Dr. Wy- 
song testified that he waited on him most all winter. We think this instruction is 
not erroneous, 

[10] A photostat of instruction K is in the record, and it is contended that 
the form of instruction for the defendant was in an inconspicuous place. It is to 
be presumed that the jury reads all the instructions, and it would be impossible not 
to put some of the instructions, or a part thereof, in a less conspicuous place on 
the page than other parts. We think there is no merit in this contention. 

[11] It is next contended that appellant is not allowed to cross-examine the 
plaintiff with reference to his application. In any event the court admitted the 
application in evidence, so that this ruling, even if wrong, could not constitute re- 
versible error. 

[12] It is next conte.ded that one instruction was given after the argument 
had begun. It has frequently been decided that this is not error. Proctor v. Home 
Trust Co. (Mo. App.) 284 S. W. 156; Dyer v. Griffith (Mo. Sup.) 261 S. W. 100. 

Instructions P, V, and T, asked by plaintiff, were refused. This is alleged to 
be error. These instructions go to the matter of misrepresentations, which we 
think we have heretofore covered. 

Finding no reversible error in the record, the judgment is affirmed. 

Frank, C., concurs. 

Per Curiam. The foregoing opinion by Williams, C., is adopted as the opin- 
ion of the court. 

Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 


FOSCUE v. GREENSBORO MUT. LIFE INS. CO. et al. (No. 180.) 
Supreme Court of North Carolina. Oct. 10, 1928. 
144 Southeastern Reporter 689. 
1. INSURANCE—AUTHORITY OF INSURANCE AGENT HAVING LIMIT- 
ED POWER TO WAIVE POLICY CONDITIONS IS ORDINARILY RE- 


STRICTED TO NEGOTIATIONS CONNECTED WITH INCEPTION OF 
CONTRACT. 


Authority of an agent having limited power to waive terms and conditions of 
written insurance policy, in absence of fraud, mistake, or other compelling equitable 
principle, is ordinarily restricted to negotiations connected with incepton of con- 
tract, and does not extend to provisions of contract which have already taken effect 
and been enforced for a period of time. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 


2. INSURANCE—COURTS WILL LIBERALLY CONSTRUE IN FAVOR OF 
INSURED CIRCUMSTANCES INDICATING INSURER’S ELECTION 
TO WAIVE FORFEITURES. 

Courts do not favor forfeitures, and will liberally construe in favor of insured 
acts or circumstances indicating election by insurer to waive forfeitures or agree- 
ments to waive them, particularly when insured has relied and acted on such waiver. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—INSURER’S WAIVER OF FORFEITURE MAY BE ES- 
TABLISHED BY EXPRESS AGREEMENT, CONDUCT, COURSE OF 
DEALING, OR RATIFICATION. 

Insurance company’s waiver of right to declare forfeiture of policy may be es- 
tablished by express agreement, conduct, course of dealing, or ratification. 
(For other cases, see Insurance, Dec. Dig. § 371.) 
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4. INSURANCE—SOLICITING AGENT HELD WITHOUT AUTHORITY TO 
WAIVE FORFEITURE FOR FAILURE TO PAY PREMIUM WITHIN 
TIME SPECIFIED. 

Under accident policy providing that no agent had authority to change policy 
or waive its provisions, collecting or soliciting agent had no authority to waive for- 
feiture for failure to pay premium within time specified in policy, in absence of 
evidence showing extent of agent’s authority or of any course of dealing warrant- 
ing inference of waiver. 


(For other cases, see Insurance, Dec. Dig. § 376[2].) 


Appeal from Superior Court, Pitt County; Grady, Judge. 

Civil action by Annie Foscue, or Annie Faucett, administratrix of John Fos- 
cue, or John Faucett, against the Greensboro Mutual Life Insurance Company and 
another. Judgment for plaintiff, and defendants appeal. Error. 

The plaintiff is the duly appointed administratrix of John Foscue. 

The evidence tended to show that on or about the 8th day of September. 1925, 
the Greensboro Mutual Life Insurance Company issued to John Foscue (sometimes 
known as John Faucett) an accident policy of insurance in the sum of $500. The 
policy was issued in consideration of a monthly premium of $3.40 paid in advance 
by the insured. The policy further provided that after three months from the 
date of the policy a grace period of ten days in payment of premiums was allow- 
able. The policy further provided: 

“No agent has authority to change this policy or to waive any of its provisions. 
No change in this policy shall be valid unless approved by an executive officer 
of the comnanv, and such approval be indorsed hereon.” 

The deceased was accidentally killed on the 19th day of August, 1926. The de- 
ceased had paid all premiums due on the policy on or before the 10th day of each 
month up to August, 1926. 

The evidence tended to show that the insured, John Foscue, or Faucett, came 
to the agent of defendant, who wrote the policy, and who had been collecting the 
premiums thereon, on or about the 4th or 5th of August, 1926, and told said agent 
that he only had $3, which was not sufficient to pay the premium of $3.40. The 
agent decl'ned to take a nartial payment upon the premium then due, but told the 
deceased that, if he would take out a new policy and pay for the new policy, he 
would extend the time of payment of premium on the existing policy until the next 
pay day of the insured. Thereupon, on the 9th of August, 1926, an industrial policy 
requiring a premium of 25 cents a week was issued to the deceased. The August 
premium of $3.40 had not been paid up to the death of the insured. 

The only material controversy in the case grows o1:t of the third issue sub- 
mitted by the court, which was as follows: 

“Was the policy of insurance sued on in full force and effect at the time of 
John Foscue’s death?” 

All the issues were answered in favor of the plaintiff, and, from the judgment 
rendered upon the verdict, the defendant appealed. The record discloses that the 
defendant did not renew its motion of nonsuit at the conclusion of all the evidence. 

J. Con Lanier and P. R. Hines, both of Greenville, for appellants. 

S. J. Everett, of Greenville, for appellee. 

BrocbDEN, J. The question is this: Has a soliciting or collecting agent of an 
insurance company the authority to waive the payment of premiums provided in a 
policy of insurance or extend the time of payment thereof? 

The trial judge charged the jury: 

“Now, I charge you as a matter of law, and I quote to you from an opinion 
of the Supreme Court, where it says, in the case of Moore v. Accident Insurance 
Corp., reported in 173 N. C. 532, 92 S. E. 362. ‘It is abundantly settled that an in- 
surance company will be estopped to insist upon a forfeitute if by any agreement, 
either express or implied by the course of its conduct, it leaves the insured honestly 
to believe that the [insurance] assessments will be received after the appointed day.’ 

“T charge you this, gentlemen of the ujry, that the agent of the company who 
has the authority from the company to solicit and to write policies of insurance, 
and to receive the premiums thereon, is the agent for all purposes in making con- 
tracts governing the policy, and that, if the agent of the company promised and 
agreed with John Foscue that he would carry him until the next pay day in consider- 
ation of his taking out another policy of insurance, and that John Foscue relied upon 
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that promise, thinking his policv was in force, then the company would be liable, 
gentlemen, and it would not have lapsed. In other words, the company would have 
been responsible for the acts of its agent.” 

During the course of the judge’s charge, one of the jurors asked the judge if 
an agent could bind the company by a contract with the insured to carry over the 
premium, and the judge answered “Yes.” To these instructions the defendant ex- 
cepted. 

P In Graham v. Ins. Co., 176 N. C. 313, 97 S. E. 6, this court said: 

“The plaintiff has failed to show any authority upon part of Mrs. Wall to make 
the guaranties claimed. As is said by Ruffin, J., in Biggs v. Ins. Co., 88 N. C. 141: 
‘Where one deals with an agent, it behooves him to ascertain correctly the extent 
of his authority and power to contract. Under any other rule, every principal 
would be at the mercy of his agent, however careful he might limit his authority.’ ” 

[1] The authority of an agent with limited power to waive the terms and con- 
ditions of written policies of insurance, in the absence of fraud or mistake or other 
compelling equitable principle, is ordinarily restricted to negotiations connected with 
the inception of the contract and not to provisions of a written contract which has 
already taken effect and been in force for a period of time. Thus in Johnson v. 
Ins. Co., 172 N. C. 142, 90 S. E. 124, it is declared: 

“The restrictions inserted in the contract upon the power of the agent to 
waive any condition unless done in a particular manner cannot be deemed to apply 
to those conditions which relate to the inception of the contract when it appears 
that the agent has delivered it and received the premiums with full knowledge of 
the actual situation. The principle is not a new one, and has not been shaken by 
any decisions of our court since the adoption of the standard policy.” 

[2, 3] It is undoubtedly the law that the courts do not favor forfeitures and 
that they will liberally construe in favor of the insured acts or circumstances indi- 
cating an election to waive forfeitures or agreements to waive them, particularly 
when the insured has relied and acted upon such waiver. But the vital question is, 
“How can these provisions be waived and by whom?” ‘The decisions are to the 
effect that a waiver may be established by the following methods: (1) Express 
agreement; (2) conduct or course of dealing; (3) ratification. Moore v. Assur- 
ance Corp., 173 N. C. 532, 92 S. E. 362; Graham v. Ins. Co., 176 N. C. 313, 97 S. E. 
6; Paul v Ins. Co., 183 N. C. 159, 110 S. E. 847; Dawson v. Ins. Co., 192 N. C. 
312, 135 S. E. 34; Arrington v. Ins. Co., 193 N. C. 344, 137 S. E. 137; Turlington 
v. Ins. Co. 193 N. C. 481, 137 S. E. 422. The principle is clearly expressed in 
an opinion written by Allen J., in Gazzam v. Ins. Co., 155 N. C. 330,.71 S. E. 434, 
Ann. Cas. 1912C, 362, as follows: 

“Now, as heretofore, it is competent for the parties to a contract of insurance, 
by agreement in writing or by parol, to modify the contract after the policy has 
been issued, or to waive conditions or forfeitures. The power of agents, as ex- 
pressed in the policy, may be enlarged by usage of the company, its course of busi- 
ness, or by its consent, express or implied. The principle that courts lean against 
forfeitures is unimpaired, and in weighing evidence tending to show a waiver of 
conditions or forfeitures the court may take into consideration the nature of the 
particular condition in question, whether a condition precedent to any liability, or 
one relating to the remedy merely, after a loss has been incurred. But where the 
restrictions upon an agent’s authority appear in the policy, and there is no evidence 
tending to show that his powers have been enlarged, there seems to be no good 
reason why the authority expressed should not be regarded as the measure of his 
power; nor is there any reason why courts should refuse to enforce forfeitures 
plainly incurred, which have not been expressly or impliedly waived by the com- 
pany. : 

[4] Applying these principles of law to the facts disclosed by the record, we 
find no evidence tending to show tnat the agent had either express or implied au- 
thority to waive the conditions plainly expressed in the policy; neither was there 
evidence of any course of dealing which would warrant an inference of a waiver. 
The policy by its terms allowed or permitted a grace period of ten days for the 
payment of premiums, and the evidence discloses without contradiction that all 
premiums were paid within such period, and that no part of the premium for the 
month of August had been paid. So far as the evidence discloses, the agent was 
not an officer of the defendant company, and was merely a local agent for selling 















104 The Insurance Law Journal, Vol. 72 [Jan., 1929 


insurance and collecting premiums. The following utterance of Connor, J., in 
Turlington v. Ins. Co., supra, is pertinent to this aspect of the case: 

“All persons dealing with an agent do so with notice of this salutary principle 
of the law of principle and agent, which is too well established to require citation 
of authorities.” 

See Bullard v. Ins. Co., 189 N. C. 34, 126 S. E. 179; Hardin v. a Co., 189 
N.C. 423; 27'S. 153033 Smith v. Ins. Co., 193 N. C. 446, 137-35. B. 3 

Under thes facts, the exceptions of the defendant to the eatin given by 
the trial judge to the jury are sustained. 

Error. 


MASSACHUSETTS BONDING & INS. CO. v. WORTHY. (No. 3574.) 
Court of Civil Appeals of Texas. Texarkana. Aug. 11, 1928. 
Rehearing Denied. Oct. 4, 1928. 

9 Southwestern Reporter (2d) 388. 

1. INSURANCE—JURY HAD RIGHT, UNDER EVIDENCE IN ACTION ON 
HEALTH AND ACCIDENT POLICY, TO CONCLUDE THAT INSUR- 
ER’S AGENT PERPETRATED FRAUD BY FILLING IN APPLICATION 
WITH UNTRUE REPRESENTATIONS, AFTER KNOWING FACTS 
AND THAT INSURED HAD NO KNOWLEDGE THEREOF 
In action to recover benefits claimed to have accrued to plaintiff ‘under provi- 

sions of health and accident policy issued by defendant insurance company, held that 

jury had right under evidence to conclude that defendant’s agent was guilty of 
perpetrating a fraud in filling in the application for insurance with untrue repre- 
sentations, after knowing the facts, and that plaintiff had no opportunity to know 
that such fraud had been committed until after the policy was issued and delivered. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE—INSURED WAS NOT CHARGED AS MATTER OF LAW 
WITH KNOWLEDGE OF FRAUDULENT CONTENTS OF APPLICA- 
TION FILLED IN BY INSURER’S AGENT. 


In action to recover benefits claimed to have accrued under provision of health 
and accident policy, held that person insured was not charged as matter of law with 
the knowledge of the contents of his application for insurance; he having right to 
rely on the assurance of the insurer’s agent that questions in application would be 
correctly answered in accordance with information given. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE—INSURED NOT SHOWN TO HAVE COMMITTED 
FRAUD IN OBTAINING INSURANCE, COURT WAS JUSTIFIED, IN 
ACTION ON POLICY, IN SUSTAINING VALIDITY OF POLICY (Rev. 
St. 1925, art. 4732). 

In action to recover benefits under provisions of health and accident policy, 
where no fraud was shown on the part of applicant for insurance, in view of Rev. 
St. 1925, art. 4732, providing that representations in application by insured are not 
warranties, court was justified in sustaining validity of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—EVIDENCE IN ACTION ON HEALTH AND ACCIDENT 
POLICY HELD SUFFICIENT TO SUPPORT FINDINGS OF INSUR- 
ED’S TOTAL DISABILITY. 


In action by insured to recover benefits claimed to have accrued under provisions 
of health and accident policy, evidence held sufficient to support findings of total 
disability after injury. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


5. INSURANCE—INSURED’S INABILITY AFTER INJURY TO PERFORM 
SUBSTANTIAL PART OF REMUNERATIVE LABOR CONSTITUTED 
“TOTAL DISABILITY” WITHIN POLICY. 


In action to recover benefits alleged to have accrued under accident and health 
policy, injuries such that insured could not, in exercise of ordinary prudence, per- 
form any substantial part of labor required i in following some remunerative business 
er occupation, held sufficient to constitute “total disability.” 
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{Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Total Disability.] 


(For other cases, see Insurance, Dec. Dig. § 524.) 


9. INSURANCE—$800 ATTORNEY’S FEES, WHERE INSURED RECOVER- 
ED $1,530.54 AS BENEFITS UNDER HEALTH AND ACCIDENT POL- 
ICY, WAS EXCESSIVE BY $300. : 

Where insured recovered $2,330.54, such sum including attorney’s fees of $800, 
as benefits under health and accident policy, the validity of the policy being settled 
by the judgment rendered, and the only remaining controversy that might arise 
causing further litigation being right to collect future indemnities, held that allow- 
ance of attorney’s fees should be decreased to $500. 


(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Smith County; J. R. Warren, Judge. 

Action by H. L. Worthy against the Massachusetts Bonding & Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed on condition of re- 
mittitur. 

Holland & Moore, of Dallas, for appellant. 

Edwards & Hughes, of Tyler, for appellee. 


Honces, J. This suit was instituted by the appellee to recover benefits which 
he claims had accrued under the provisions of a health and accident policy issued 
by the appellant in January, 1925. The policy provided for the payment of $2,000 
in case of death by accident; it also provided for the payment of certain indemnities 
for disability resulting from sickness or accident. This suit is for indemnities for 
total disability resulting from an accident which occurred on October 7, 1925. 

Appellee alleged that he was injured on the date above mentioned, by a fall 
from a scaffold, while he was engaged in pursuing his occupation as a painter. He 
asked for $60 per month as indemnity for loss of time from that date, less what had 
been previously paid to him by the appellant. In addition to the indemnities, he 
asked for reimbursement for certain hospital expenses and for penalties and rea- 
sonable attorney’s fees. Appellant answered by general and special exceptions, and 
specially pleaded that theretofore without knowing the true facts, it had mistakenly 
paid appellee the sum of $400, to which appellee was not entitled. It denied that 
he was wholly and continuousiv disabled and thereby prevented from performing 
any and every duty pertaining to any business or occupation. It denied that he had 
suffered a total loss of time as a result of the injury. It further alleged that the 
policy issued to the appellee was void by reason of certain untrue statements and 
representations made by the appellee in his application for the insurance; that those 
false statements were made with intent to deceive, and materially affected the 
risk assumed by the appellant. By way of supplemental petition, appellee admitted 
that the application did not contain true and correct statements, but he alleged 
that he had given appellant’s soliciting agent true and correct information, and that 
the agent perpetrated a fraud upon appellee by not inserting the correct facts in the 
application. 

The case was tried before a jury on special issues. Upon the answers re- 
turned, the court entered a final judgment against the appellant for the aggregate 
sum of $2,330.54, composed of the following items: Monthly indemnities, $1,140, 
covering the period from April 7, 1925, to November 7, 1927, with the addition of 
$51.30, as interest; hospital expenses, $164, together with interest thereon amount- 
ing to $18.86; legal penalties provided for by statute, $156.48; attorney’s fee, $800. 

The record contains a number of assignments of error, but we shall discuss 

only those which we regard as the more important. What we consider the most 
serious objections to the judgment are the following: (1) That the policy was 
void because of the false representations in the application for the insurance; and 
(2) that the evidence conclusively shows that appellant was not totally incapacitated 
to follow any and every occupation. The application attached to the policy con- 
tained the following statements: 
_ “Subdivision 10. No application ever made by me for life, accident, or health 
insurance has been declined, nor any such policy of insurance canceled or renewal 
ot by any company, association, or society, except as follows: (No excep- 
lons.)” 


There were other statements alleged to be untrue, but those quoted will be 
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sufficient for the discussion of the assignments presenting that objection. It is 
admitted by the appellee that the statements referred to above are not true. In 
order to evade a forfeiture upon that ground, he alleged and offered testimony 
to prove that he made a full and truthful statement of the facts to the appellant’s 
soliciting agent at the time the insurance was applied for; that he signed the appli- 
cation in blank at the instance of the agent and with the understanding that the 
agent would thereafter fill the blanks according to the information which the ap- 
pellee had given; that without his knowledge the agent inserted incorrect represen- 
tations, of which appellee knew nothing until after the injury occurred. Upon that 
issue appellee stated that Andrews, the appellant’s agent who took the application, 
visited the appellee at his home after the day’s work had ended. He testified: 


“After he (the agent) seated himself, he says, ‘How about that insurance 
policy?’ I says, ‘I don’t know, Mr. Andrews,’ I says, ‘I have had some trouble 
with insurance policies, and I don’t feel much interested.’ He says, ‘What trouble 
have you had?’ I says, ‘I have been to the hospital on four or five different occa- 
sions, and another company has canceled my policy.’ The Pacific Mutual Insurance 
Company had canceled my policy. * * * I says, ‘Suppose I get hurt or sick or 
something and during my illness along come a letter canceling my policy, I would 
be blowed up; they have got my money and I have got nothing.’ He says, ‘Well, 
you ought to have taken it out with a good company at first; you wouldn’t have 
had that experience.’ I says, ‘They all say that.’ He says, ‘Our company don’t do 
that.’ He says, ‘That company does that very often.’ I says, ‘I have no assurance 
you will.’ He says, ‘Well, you try this company, and you will find out; it is a very 
strong company, and we don’t cancel policies.’ We talked on, and he pulled out a 
piece of paper. It was an application for insurance. (Witness is shown original 
application.) That is my signature, but that is not my writing in the blanks up 
there. I think I began working for the Cotton Belt Railroad along in November 
of 1922. * * * I told Mr. Andrews that I was in the hospital several times. I 
told him very distinctly about my hospital experience. I told him about being under 
the care of doctors that I have described here. I told him everything that I knew 
about it. I told him that sitting there in my dining room the night he came to 
take my application. At the time he ¢ame to take my application, and in connec- 
tion with his taking of my application I told him about the trouble I had had with 
the Pacific Mutual Life Insurance Company. When he took that application he 
asked me my name and initial. He wrote that in. He asked me my address and 
description, height, weight, and age. He wrote that in. He didn’t write anything 
else in the application. He asked me what my occupation was. I says, ‘I am a 
painter for the Cotton Belt Railroad Company.’ I didn’t tell him that I was any 
particular kind of a painter. I did not in any way limit the kind of painting that 
I did. I told him about the doctor treating my blood. * * * After Mr. Andrews 
wrote my name, descrption, and address, he didn’t write anything else in the blanks 
while he was there. He didn’t ask me any other questions, After he finished writ- 
ing my name and age and description he says, ‘I have got a lot of work to do to- 
night, and it is getting late,’ says, ‘I will finish these things up to-night.’ He asked 
me to sign it. He handed me the paper to sign. The places below my name and 
description were not filled in at the time I signed it. He said, ‘I will fill this out 
when I get to the hotel.’ I depended on his filling it out properly. I depended on 
his honesty to fix that thing up as he promised to at the house. * * * I told him 
everything from start to finish, all about my hospital trips and everything about 
my sickness and all. Then he made the remark to me when he got up to leave, 
says, ‘Now, let me tell you something; don’t you get sick for fifteen days; if you 
do you won’t get a nickel for it; but,’ he says, ‘you can go right outside and get 
hurt right now if you want to; your policiy will be in effect; but don’t get sick’ ” 


The witness further stated that the policy came to him through the mail; that 
he did not open the envelope and read the policy when he received it, but put it 
in a box for safe-keeping. It remained there until it was burned in a fire which 
destroyed his house. A duplicate policy was thereafter issued by the company and 
sent to him by mail. He put the duplicate in his box at the bank without reading 
it. He did not know that Andrews, applicant’s agent, had incorporated any untrue 
statements in the application until after his injury and after the company had 
notified him that it would stop the payment of any further benefits under the 
policy. Appellee was corroborated by three other witnesses who were present 
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at the time the application was signed by him. While appellant’s agent, Andrews, 
testified to the contrary, the jury determined the conflict in the evidencg in favor 
of the appellee. 


The question then arises, is the appellant estopped to assail the validity of the 
policy because of the untrue representations contained in the application? In an- 
swering that question, we must assume that the appellee fully and fairly stated 
to Andrews, appellant’s agent, all the essential facts called for by the application; 
that the agent requested appellee to sign the application before those answers were 
incorporated, and agreed to later insert correct answers in the application; that, 
without the knowledge or consent of the appellee, Andrews knowingly inserted 
the false answers, and sent the application to his company without giving the 
appellee an opportunity to examine it. 

[1, 2] In a case involving issues and facts somewhat similar, the Supreme 
Court of the United States said: 


“The general rule which imputes an agent’s knowledge to the principal is well 
established. The underlying reason for it is that an innocent third party may 
properly presume the agent will perform his duty and report all facts which affect 
the principal’s interest. But this general rule does not apply when the third party 
knows there is no foundation for the ordinary presumption—when he is acquainted 
with circumstances plainly indicating that the agent will not advise his principal. 
The rule is intended to protect those who exercise good faith and not as a shield 
for unfair dealing.” Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 
676, 60 L. Ed. 1202. 


Under the evidence in this case, the court and the jury had a right to con- 
clude that Andrews, the agent, was guilty of perpetrating a fraud in filling the 
application with untrue representations after knowing the facts, and that the ap- 
pellee had no opportunity to know that such fraud had been committed until after 
the policy was issued and delivered. If mere possession of the policy under the 
circumstances detailed in the testimony is sufficient to charge the appellee, as a 
matter of law, with notice of its contents, regardless of his failure to read it, 
then the court should have held that the policy was void. But, if it may be said 
that under the evidence the court had a right to conclude that the appellee was 
legally excusable for failing to read the policy after its delivery, the question of 
validity was properly determined in the trial below. We think that in a suit of 
this character the appellee was not charged as a matter of law with a knowledge 
of the contents of his application for insurance. In order to avoid the policy, 
it is necessary to conclude that the appellee was guilty either of colluding with 
appellant’s agent to deceive the company, or of knowingly concealing the acts of 
deception committed by the agent. There was no occasion for the appellee to 
examine the application for the purpose of discovering the existence of false 
representations. He had a right to rely upon the assurance of the agent that the 
questions in the application would be correctly answered in accordance with the 
information which had been given. He had no reason to suspect that the agent 
had perpetrated a fraud by inserting false representations. The policy did not 
upon its face disclose any misrepresentations. He could have learned that fact 
only by reading the application. In Kister v. Lebanon Mutual Ins. Co., 128 Pa. 
553, 18 A. 447, 5 L. R. A. 646, 15 Am. St. Rep. 696, the court said: 

“We cannot say that the law, in anticipation of a fraud upon the part of a 
company, imposed any absolute duty upon Kister to read his policy when he 
received it, although it would certainly have been an act of prudence on his part 
to do so”’—citing Howard Ins. Co. v. Bruner, 23 Pa. 50, Union Mut. L. Ins. Co. 
v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617. 

Continuing, the court said: 


“One thing is certain, however; the company cannot repudiate the fraud of 
its agent, and thus escape the obligations of a contract consummated thereby, merely 
because Kister accepted in good faith the act of the agent without examination.” 

The principle announced in that case we think may well be applied in this. 

Appellee has cited the following cases as supporting the holding of the trial 
court: North American Co. v. Trenton (Tex. Civ. App.) 99 S. W. 740; Banking 
Co. v. Stone, 49 Tex. 13; Union Ins. Co. v. Wilkinson, 80 U. S. (13 Wall.) 232, 
20 L. Ed. 617; Home Ins. Co. v. Bank, 88 Tenn. 369, 12 S. W. 915; Southern 
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Surety Co. v. Butler (Tex. Civ. App.) 247 S. W. 611. In North American Co. 
v. Trenton, the court said: 


“The general rule is that, if an agent of an insurance company, authorized to 
solicit insurance, either fraudulently or negligently inserts in the application false 
answers to questions correctly answered by the applicant, his wrong will be im- 
puted to the company, and it will be estopped to defend an action upon the ground 
of the falsity of the answers.” 

In Union Ins. Co. v. Wilkinson this language is used: 


“In the Fifth Edition of American Leading Cases, 917, after a full considera- 
tion of the authorities, it is said: ‘By the interested or officious zeal of the agents 
employed by the insurance companies in the wish to outbid each other and procure 
customers, they not infrequently mislead the insured, by a false or erroneous state- 
ment of what the application should contain; or, taking the preparation of it into 
their own hands, procure his signature by an assurance that it is properly drawn, 
and will meet the requirements of the policy. The better opinion seems to be that, 
when this course is pursued, the description of the risk should, though nominally 
proceeding from the insured, be regarded as the act of the insurers.’ Rowley v. 
Ins. Co., 36 N. Y. 550. The modern decisions fully sustain this proposition, and 
they seem to us founded in reason and justice, and meet our entire approval. This 
principle does not admit oral testimony to vary or contradict that which is in 
writing, but it goes upon the idea that the writing offered in evidence was not 
the instrument of the party whose name is signed to it; that it was procured under 
such circumstances by the other side as estops that side from using it or relying 
on its contents; not that it may be contradicted by oral testimony, but that it 
may be shown by such testimony that it cannot be lawfully used against the party 
whose name is signed to it.” 


{?] Appellant refers to the case of Texas State Mut. Fire Ins. Co. v. Rich- 
bourg, 257 S. W. 1089, decided by the Commission of Appeals, as holding to the 
contrary. That suit was based upon a fire insurance policy, and the misrepresen- 
tations contained in the application were treated by the court as warranties. The 
evidence showed that the blanks in the application were filled in in the presence 
of the insured by the agent of the company and before the application was signed. 
The court held that the company was not estopped to avoid the policy on account 
of the untruthfulness of the warranties contained in the application. In the course 
of the opinion the court said: 


“We do not find it necessary to decide whether an insurance company will be 
estopped from avoiding a policy where false representations have been written into 
the application by the agent when the agent’s authority is a limited one, as in 
this case, there being nothing in the application itself showing the limitation on 
the agent’s authority. The rule seems to be well settled in this state to the effect 
that, when the limitation is expressed in the application or in the policy in such 
way that the insured is charged with knowledge thereof, the company will not be 
estopped by the wrongful acts of the agent * * * But, whatever may be the 
general rule as to estoppel by reason of the agent’s acts, it has no application to 
this case. It is the established law of this state, and of many states, that, where 
false statements and representations, which are warranted to be true, are written 
into an application for insurance by the agent, and the applicant knows or has the 
means of knowing that such statements are contained in the application, and are 
not true, the insurance company is not precluded from avoiding the policy where 
it has been conditioned upon such false representations’—citing numerous cases. 


The court apparently based its ruling in that case upon the ground that the 
applicant had an opportunity to read the application, but permitted it to leave 
his possession containing warranties that the statements therein were true after 
his signature was attached. In some of its features that case is similar to the one 
here under consideration. But it differs in some material respects. There the 
representations were written into the application by the agent in the presence of 
the applicant and before the application was signed. Here that was not done 
In that case the misrepresentations were treated by the court as warranties con- 
stituting the basis for the issuance of the policy. In this case the representations 
contained in the application are not warranties. See article 4732, Revised Civil 
Statutes. Notwithstanding the similarity in the facts of the two cases, we think 
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the distinguishing features are sufficient to justify the action of the trial court in 
sustaining the validity of the policy. 

Appellee’s sutt is based upon the following provision of the policy: 

“Or if the period of total loss of time commencing on the date of the acci- 
dent, during which ‘such injury’ alone shall wholly and continuously disable and 
prevent the insured from performing any and every duty pertaining to any business 
or occupation, the company will pay for the continuous period of such total dis- 
ability accident indemnity at the rate per month specified in part 1.” 

Part I of the policy specifies $60 per month. 

In answer to appropriate interrogatories, the jury found as follows: That 
the plaintiff sustained a bodily injury solely through violent, external, and acci- 
dental means, which alone and from its date wholly and continuously disabled and 
prevented him from performing any and every duty pertaining to any business or 
occupation; that such disability continued from October 7, 1925, to November 
30, 1927. The evidence tended to show that the disability still existed at the date 
of the trial. It is contended that the evidence does not support the findings of the 
jury upon that issue. Appellee testified that at the time the injury occurred he 
was standing on a scaffold 23 feet high; that he fell on his back and sustained 
serious bodily injuries. His injuries were such thit he was taken to a hospital, 
where he remained 52 days. For some time after he left the hospital he had to 
use crutches in walking. Later he was able to walk a little with the aid of a stick. 
He testified : 

“T can take the stick and for a few steps I can walk without it, provided | 
have got on my support. I wear something to support my body. It is a band 
about 12 inches wide, made something like a corset, only it laces in the back 
and draw it together with a strap. I can’t go without that, simply because when 
[ go without it throws me in bed. I wear it day and night; never without it. 
My injury causes me pain continuously. Beginning with my injury I was under 
the treatment of doctors up there continuously for the 52 days that I was in 
the hospital. Since I have been home I have been continuously under the care 
of doctors, and now have the medicine of doctors that I am taking. * * * The 
pain that the injury causes me is very great. I can’t sleep at night. I am not 
able to do any work; not to say work. I tinker around to try to provide a support 
for my little fellows; but to work—I am not able to do it. I think it was in the 
spring of last year that I made my first attempt to provide a little meat and bread 
after I was injured. I tried to work down here in a chili joint serving chili over 
the counter. I wasn’t able to do that, simply because it caused me so much misery 
to stand on my feet; and I didn’t have to stand but a few minutes at a time. At 
that time I was in such a physical condition that I couldn’t do it at all; wasn’t 
able to do it. I tried to do it because it was either that or starve. It caused me 
a great deal of pain to try to do that work. It was very great pain. I suppose I 
stuck to that about 10 days, or a little less. I was there 2 weeks. I didn’t earn 
any salary for doing that, very little; couldn’t call it a salary.” 

There was some testimony tending to show that after his injury appellee worked 
in a meat market operated by a Mr. Keele. As to what he did there, he thus 
testifies : 


“T think it was along about July, or probably August, when I began doing that. 
It was during the summer of this year when I went down there to try to help Mr. 
Keeie out. I get no salary for that. I am not able to act as a meat cutter, and 
am not worth a salary as a meat cutter, because I can’t do the work. I couldn’t 
stand up to do the work that would be required of a meat cutter. I can’t lift 
anything, not without causing myself great pain and great suffering. * * * I am 
not able to perform any substantial part of the duties of a painter, and have not 
been since I was injured. I am not able to perform any substantial part of any 
trade or occunation, and have not been since I was injured. I have not made or 
earned any salary of any kind since I was hurt.” 


One of appellee’s physicians testified as follows: 


“X-ray examinations, made soon after the injury and repeated time since, 
show fracture at base of spine in bone known as sacrum where it joins the ilium. 
This is at the foundation of the spinal column and runs down the middle of your 
back. It is right at the very base of the spine. It is the center or foundation of 
the entire support of the body. The bond is not knit together. There is still a 
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break. The line is still open. * * * In addition to this injury, Worthy’s twelfth 
rib is freely movable at the head, and produces a grating sound. Where the rib 
joins, the spinal structure has been torn. This produces pain in the twelfth inter- 
costal nerve. * * * These injuries will last him as long as he lives, * * * Those 
conditions in this man will cause extreme pain on any untsual motion. In carrying 
on any avocation or trade where a reasonable amount of activity is required, it is 
necessary for there to be tension and stretching of those parts of the body that I 
have described. Those muscles will have to be used in manual labor. Any sub- 
stantial movement brings into play the abnormal and damaged conditions of this 
man. This man has no proper use of his body. It prevents him from using his 
left leg. He can move it at the cost of pain. It has produced an atrophy and 
shrinking of his leg. In my opinion he is totally or substantially incapacitated from 
performing physical labor. In my opinion that condition will exist throughont his 
life. In my opinion he is not now and has not since I have been examining him 
been able to perform any substantial part of any manual occupation or labor. * * * 
Having reference to the fact that there is no bony union in this vital structure of 
the body that supports the whole weight, in my opinion he won't be able to engage 
in any occupation requiring physical exertion. In my opinion he can’t stand on 
his feet without nain. Having no proper union there, unless he takes care of him- 
self, slight injuries will cause an aggravation of his condition. Lifting or strain- 
ing or stretching would aggravate his condition.” 

Another physician testified : 

“This is a serious permanent injury. He wears a brace around there to keep 
those bones from slipping. This joint ought to be fixed. This man’s is movable. 
From my experience and practice of medicine and surgery for 40 years, I have 
never seen a case where there is a bony union of this bone at the base of the spine 
after a complete fracture or severance, as in this case. The pain it produces is 
intense. That is a permanent condition. In my opinion he is permanently inca- 
pacitated to do any substantial part of any trade or occupation where it requires 


movement of his body. He couldn’t do it. I think that condition will exist as 
long as he lives.” 


{4, 5] After a careful examination of the record we have concluded that the 
evidence was sufficient to support the findings of the jury upon the issue of total 
disability. It may be that appellee was physically able to perform some light labor, 
or to do some few things that would earn compensation; but that fact would not 
conclusively negative total disability within the meaning of his policy. Such pro- 
visions should be liberally construed in favor of the insured. There is a wide 
range between absolute physical helpfulness and normal physical capacity to labor. 
It would be unreasonable to say that, in order to constitute total disability within 
the meaning of the policy, the insured must be unable to perform any small detail 
in pursuance of some remunerative employment. Such a construction would in 
many cases render contracts of this character of little value to those who have 
them. We think it is sufficient if his injuries are such that he could not, in the 
exercise of ordinary prudence, perform any substantial part of the labor required 
in following some remunerative business or occupation. He should not be ex- 
pected to labor when the exertion caused great pain or tended to aggravate his 
physical injuries. We think that view is in harmony with the following authorities: 
Fidelity Co. v. Joiner (Tex. Civ. App.) 178 S. W. 806, and cases there cited; 
Commonwealth Bonding Co. v. Brvant (Tex. Sup.) 240 S. W. 893; North ‘American 
Co. v. Miller (Tex. Civ. App.) 193 S. W. 750. 


Appellant contends that, if the appellee is entitled to any compensation, it is 
for partial disability only. The suit is not for partial, but for total, disability; 
and, as stated above, we think the proof supports that claim. 


[6] Among the errors assigned is the refusal of the court to permit the ap- 
pellant to introduce in evidence and exhibit to the jury pictures of the plaintiff 
in action, such as are commonly called “motion pictures.” It is stated in the assign- 
ment that those pictures would have conclusively shown that the claims of the 
plaintiff as to total disability were untrue. The court refused to permit the intro- 
duction of those pictures, apparently upon the ground that they were not properly 
identified or their correctness shown. We are not prepared to say that the court 
abused his discretion in ruling as he did. The bills of exception do not contain 
the pictures, nor show what they would disclose; nor do the bills of exception 
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show how the pictures were to be exhibited to the jurv. It is a matter of common 
knowledge that pictures showing a person in action may be made very deceptive 
by the operator of the machine used in taking the pictures. The subject of the 
pictures in this instance was before the jury, and the nature and extent of his 
injuries were fully inquired into. He admitted doing the only labor which appellant 
relied on to disprove the claim of total disability. We think the court correctly 
refused to admit the pictures. Gibson v. Gunn, ae App. Div. 464, 202 N. Y. S. 
19; Rodick v. Ry. Co., 109 Me. 530, 85 A. 41; 22 Corpus Juris, 914 

[7] Appellant also complains of the action of the court in permitting appellee’s 
wife and another witness to testify that appellee suffered great pain. The objection 
to that testimony, as stated in the assignment, is that it was immaterial and irrelev- 
ant. Appellee testified that he did suffer great pain. His physicians testified that 
the character of his injuries was calculated to cause great pain and physical suf- 
fering. We think the admission of the testimony, if error, was harmless. It was 
only cumulative of other undisputed testimony to the same effect. 

[8] The record shows that this case continued over several days. The appel- 
lant complains that the court erred in failing to instruct the jury at the end of 
each session of the court not to discuss the case among themselves or with other 
parties. The record shows that the court gave that instruction when the jury 
was first permitted to separate. He merely refused to repeat it each time the court 
adjourned. There is no complaint of any misconduct of the jury. The assignment 
is overruled. 

[9] The judgment rendered includes $8U0 as attorney fees. It is contended in 
this appeal that this aliowance is excessive. We are inclined to think it is. In de- 
termining the value of the legal service, this suit should probably be regarded as 
involving more than the amount recovered. The validity of the policy was in issue, 
and that question is settled by the judgment rendered. The only remaining contro- 
versy which may herea‘ter arise causing further litigation will be the right to collect 
tuture indemnities. Taking that fact into consideration, we think $500 would be 
a reasonable allowance as attorney’s fees. 

If the appellee shall within 15 days from this date remit the sum of $300 as 
attorney’s fees, the judgment of the trial court will be affirmed; if that is not done, 
it will be reversed, and the cause remanded for a new trial. 


HOME INS. CO. v. BENNETT. (No. 2168.) 
Court of Civil Appeals of Texas. El Paso. Sept. 13, 1928. 
Rehearing Denied Oct. 4, 1928. 
9 Southwestern Reporter (2d) 432. 

1. INSURANCE—MONTHLY REDUCTION CLAUSE IN AUTOMOBILE 
FIRE POLICY CANNOT BE EVADED BY FAILURE TO READ IT. 
Provisions of automobile fire policy relative to 2 per cent monthly reduction 

cannot be evaded by a failure to read it, unless insured was prevented from doing 

sO. 
(For other cases, see Insurance, Dec. Dig. § 136[5].) 

3. INSURANCE—ACTION ON AUTOMOBILE FIRE POLICY HELD NOT 
PREMATURELY BROUGHT, BECAUSE FORMAL PROOF OF LOSS 
WAS NOT GIVEN, IN VIEW OF ACTUAL KNOWLEDGE. 

Action on automobile fire policy held not prematurely brought, on theory that 
formal proof of loss was not given, where actual knowledge rendered formal proof 
idle ceremony. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 
On Motion for Rehearing. 

4. INSURANCE—IN ACTION ON AUTOMOBILE FIRE POLICY, INTER- 

ae oS ALLOWABLE FROM 60 DAYS FROM DATE OF NOTICE 

i ‘ 

In action on automobile fire policy, interest should be allowed on claim from 
60 days from date of notice of loss, in view of provisions of policy, rather than 
from date of fire. 


(For other cases, see Insurance, Dec. Dig. § 598.) 
Error from District Court, Dawson County; Gordon B. McGuire, Judge. 
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Action by A. M. Bennett against the Home Insurance Company. Judgment 
for plaintiff, and defendant brings error. Reformed and affirmed. 


Thompson, Knight, Baker & Harris, of Dallas, and Bledsoe & Crenshaw, of 
Lubbock, for plaintiff in error. 


Garland & Yonge, of Lamesa, for defendant in error. 


WaALTHALL, J. A. M. Bennett on March 24, 1927, brought this suit in the dis- 
trict court of Dawson county against the Home Insurance Company to recover on 
an insurance policy issued to the assured, named in the policy to be J. K. Shumeke 
and Commercial Credit Company, Inc., insuring them against direct loss by fire of 
a Chrysler automobile. The following facts are alleged and uncontroverted by the 
evidence: The policy of insurance was issued by appellant. The term of the policy 
of insurance was for one year from the 4th day of April, 1925. On the 24th of Oc- 
tober, 1925, and while Shumake was the owner of the said automobile, the automo- 
bile was totally destroyed by fire. At the time of the loss Shumake was indebted 
to the Commercial Credit Company in the sum of $754.68, and said insurance policy 
was made to be adjusted with purchaser, though payable to the assured as the 
interests of the assured might appear, subject to all conditions of the policy. 


The policy recites the list price of the automobile to be $1,395, and its actual 
cost to assured, including equipment, to be $1,615. The policy provides against 
liability of the company beyond the actual cash value of the property at the time 
of loss, and as part of the consideration of the policy a monthly reduction of 2 per 
cent of the insurance of its original amount during the entire coverage period of the 
policy remaining in force on the date of loss. The policy provides that in the event 
of loss the assured shall forthwith give notice thereof in writing to the company, 
and within 60 days after loss render a sworn statement of the loss and the interests 
of the assured in the property, and that the loss shall in no event be payable until 
60 days after the notice received, by the company. 


The policy provides that no suit or action on the policy for recovery of any 
claim under the policy shall be sustainable unless the assured shall have complied 
with the foregoing requirements, subject to the conditions stated in the policy; the 
amount of insurance is stated in the policy to be $1,256. 


On March 2, 1927, J. K. Shumake assigned to plaintiff Bennett all his right, 
title, and interest in the policy. Bennett sued fo. $1,400, alleging that sum to be the 
amount of his claim or debt owing him by the defendant insurance company. Ben- 
nett made the Commercial Credit Company a party defendant and as to it alleged, 
substantially, that at the time of the loss Shumake was indebted to that company 
$754.68, and that said policy was payable to it as its interest might appear, and 
that, without the consent of Shumake, the Commercial Credit Company had re- 
ceived from the insurance company the sum of money claimed to have been due 
it, and without the consent of Shumake had released the insurance company from 
any further obligation under the policy, and alleged that the Commercial Credit 
Company thereby became liable to plaintiff for the difference between the amount 
received by it and the loss, which he alleges to be $645.32. 

The petition alleges that due notice of loss was given to the insurer, which 
we will consider later. . 

The Home Insurance Company answered that the suit was prematurely brought, 
in that the notice and proof of loss as provided hy the policy had not been given, 
and further that the matter in controversy as alleged in the petition amounts in 
value to less than $500, to wit, the sum of $326, and that the district court was 
without jurisdiction, and that plaintiff had falsely alleged the amount in controversy 
to be $645.32, knowing same to be untrue and excessive for the fraudulent purpose 
of giving the court jurisdiction. 

The Commercial Credit Company answered substantially as did the insurance 
companv as to the jurisdiction of the court. 

Plaintiff by supplemental petition pleaded general denial, and further that he 
complied with the terms of the policy as to notice, and ‘urther that the insurance 
company, by reason of the matters, waived notice of loss. 

The case was tried without a jury, and judgment entered overruling the in- 
surance comnany’s plea to the jurisdiction and its plea in abatement, heard the 
evidence. and entered judgment for plaintiff and against the insurance comnanv for 
the debt and interest to the date of the judgment in the <um of $375.52, and inter- 
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est from the date of the judgment at the rate of 6 per cent per annum, and judg- 
ment in favor of the Commercial Credit Company. 

The insurance company excepted, filed assignments of error, and has perfected 
its appeal by writ of error. 

Opinion. 

Plaintiff in error presents the following propositions: 

“}, Where suit is upon a written instrument the limit of whose obligation to 
all parties is $1,080.16, and the plaintiff alleges that $754.68 has already been paid 
out on it to a person first eatitled to payment under it, leaving only $325.48 as the 
amount in controversy, it is error to refuse a plea to the jurisdiction of the dis- 
trict court. 

“2, A suit is premature where it is filed prior to the expiration of the time 
named in a policy following the making of proofs of loss. 

“3. No presumption arises relative to the receipt by the addressee of a letter, 
unless the evidence shows that such letter, properly addressed, was deposited in the 
mails with sufficient postage on it. 

“4. A presumption relative to the receipt of a letter is entirely overcome by the 
testimony of the addressee that it was not received. 

“5. Since, as to principal, the plaintiff in error’s maximum liability could be no 
more than $325.48, and under no theory of the plaintiff could interest in the amount 
of $50.04 be chareeable thereon, a judgment for $375.52 is excessive.” 

{1, 2] The plain provisions of the policy cannot be evaded by a failure of Shu- 
make to read it, as insisted by appellee, unless he was prevented from doing so, 
which is not sufficiently made to appear by the evidence. National Life & Acci- 
dent Ins. Co. v. Sikes et al. (Tex. Civ. App.) 7 S. W. (2d) 154; Texas State Mu- 
tual Fire Ins. Co. v. Law (Tex. Civ. App.) 3 S. W. (2d) 505. So that, applying 
the 2 per cent monthly reduction clause provided in the policy for the term expir- 
ing between the date of the policy and the date of the loss, the maximum amount 
insured by the policy at the loss would be 86 per cent of $1,256, which is $1,080.16. 
Of that amount the record shows that appellant paid to the Commercial Credit 
Company the sum of $754.68, thus leaving the balance of the unpaid amount of the 
principal due, the sum of $325.48. However, the fact that the full item of $645.32 
sued for could not be recovered does not necessarily of itself deprive the district 
court of jurisdiction. Star Mill & Elevator Co. v. Sale (Tex. Civ. App.) 145 S. W. 
1037. The evidence, we think, sustains the court’s finding on the plea to the juris- 
diction of the court. 

{3] The second proposition, that the suit was prematurely brought, cannot be 
sustained. The policy provides that in the event of loss “the assured” shall give 
notice thereof in writing within 60 days after loss; that the loss shall not become 
payable until 60 days after notice of loss; that no suit or action on the policy shall 
be sustainable unless the assured shall have fully complied with all of the require- 
ments of the policy. The assured named in the policy are J. K. Shumake and the 
Commercial Credit Company. 

‘ a will omit any discussion of the effort of Shumake himself to give the notice 
of loss. 

The record shows a letter from Denny D. McLarry, general agent of appellant, 
Dallas, Tex., of date November 5, 1925, to J. K..Shumake, Lamesa, Tex., substant- 
ially as follows: 

“The Home Insurance Company Policy 757907. Yourself and Commercial Cred- 
it Co. Total Fire Oct. 24, 1925. Under date of October 30th, the Commercial 
Credit Company sent us copy of your wire to them stating that your car had 
burned on October 24th and we are enclosing herewith loss report and questionnaire 
which we ask that you complete in detail and return to us by early mail. We are 
enclosing envelope for the return of these papers. In the meantime we are refer- 
ring the loss to the Bates Adjustment Company at Lubbock, whose Mr. H. C. 
Nelms will get in touch with you promptly with a view of advising when he can 
visit Lamesa and make adjustment of the loss. 

“Yours very truly, 

[Signed] D. D. McLarry, 
“General Agent.” 

Without quoting the evidence, it is made to appear from the uncontroverted 

evidence that Nelms went to Lamesa and inspected the remains of the burned car. 
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The car was totally destroyed by fire. Nelms refused to settle with Shumake. as 
of the paper is not made clear, but it seems from the evidence it was some kind 
Shumake refused to sign some paper Nelms wanted him to sign. The character 
of waiver. The evidence shows that Shumake owned the car and had paid the full 
value less the amount due the Commercial Credit Company as stated. The time 
Nelms was in Lamesa, as above stated, was between the middle of December and the 
middle of January, 1926. Nelms did not request Shumake to submit to a sworn 
examination as to the cause of the fire. He said to Shumake that he “had been 
out at the car and would recommend a total loss.”” The cause of the fire is shown 
to be unknown. 

Leo Kling, assistant to the general adjuster, and assistant general adjuster of 
appellant insurance company, testified by deposition to the effect that he had charge 
of the automobile loss department; checked automobile proofs of loss, forwarded 
same to the company’s field@men when received, received and inspected all proofs of 
loss made on account of losses under automobile policies, and supervised the entry 
and record of all matters pertaining to such losses. He was unable to say of his 
own recollection that he received from A. M. Bennett or any other person a proof 
of loss on the property in question, and has been unable to find such proof among 
the files and records in the office. And further said: 

“Tf such a proof had come to my hands, it would have been at once forwarded 
to D. D. McLarry, general agent of the Home Insurance Company, at Dallas, Tex. 
I did, however, receive one from Commercial Credit Company. * * * I did receive 
proof of loss under said policy from Commercial Credit Company, Inc., which came 
to the home office through the office of General Agent D. D. McLarry, at Dallas. 
Other than that, to the best of my recollection, I have not received any proof of 
loss whatsoever. * * * The Home Insurance Company has paid to Commercial Cred- 
it Company, Inc., to which any loss under said policy was expressly made payable 
by the terms thereof, the sum of $754.68.” 

Without further stating the evidence, it shows that appellant received the notice 
of loss from the Commercial Credit Company on November 1, 1925, and received 
the formal proof of loss as above on March 2, 1926. 

From the above it is clear that appellant had notice that the car in question had 
been destroyed by fire, as early as the Ist of November, 1925, and in the latter part 
of December of that year, or early in January, 1926, and in response to such no- 
tice sent its adjuster to Lamesa to investigate the circumstances and extent of the 
loss, and that the adiuster did investigate and see the destroyed car and said to 
Shumake that he would recommend a total loss. It does not appear that any other 
fact required by formal proof of loss, material to appellant’s defense, existed; 
hence, as said by the Fort Worth Court of Appeals in Continental Ins. Co. of New 
York v. Nabors, 6 S. W. (2d) 151, 155: 

“The actual knowledge of the adjuster, which must be imputed to the com- 
pany, rendered formal proof of loss an idle ceremony.” 

Also it might be added that apnellant had formal proof of loss from the Com- 
mercial Credit Company, one of the assured in the policy, and acted upon such 
knowledge as it had in paving that company the amount due it, on February 2, 1926. 
The suit was filed March 24, 1927. 

It is insisted that the court erred in the amount of the allowance of interest. 
That contention must be sustained. The only doubt we have is as to the date from 
which to allow interest. The loss being total, was a liquidated demand and interest 
on the $325.48, the amount due Shumake, the company having denied liability and 
to pay Shumake any amount of his claim, the interest at the rate of 6 per cent on 
his claim would, we think, run from the date of the fire; that is from October 24, 
1925. Great American Ins. Co. v. D. W. Ray & Son (Tex. Civ. App.) 4S. W. (2d) 
88, and cases cited. The judgment should have been for the sum of $366.92, prin- 
cipal and interest, and thereafter as in the judgment. 

With the judgment reformed as to the amount as above, it is affirmed. 

Reformed and affirmed. 

On Motion for Rehearing. 

_ [4] In its motion for rehearing plaintiff in error, among other matters com- 
plained of, insists that we are in error in allowing interest on the claim from the 
date of the fire totally destroying the automobile, instead of allowing interest from 
60 days from the date of notice of the loss. We have concluded that we were in 
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error in so holding. Fire Association of Philadelphia v. Strayhorn (Tex. Com. 
App.) 211 S. W. 447; Delaware Underwriters v. Brock, 109 Tex. 425, 211 S. W. 
779. 

As stated in the original opinion, the policy of insurance having provided that 
the loss shall not become payable until 60 days after notice of loss, the terms of 
the policy would fix the liability of the insurance company, and interest would be 
computed on the claim of $325.48, beginning 60 days after November 1, 1925, that 
is, from January 1, 1926, instead of from October 24, 1925. The judgment should 
have been entered for $363.12, principal and interest, and thereafter interest as in 
the judgment. 

The motion is granted, and the opinion is reformed as above, and the motion 
in all other respects is overruled. 


BLACK et al v. CONTINENTAL CASUALTY CO. 
SAME v. PROVIDENT LIFE & ACCIDENT INS. CO. 
(No. 7261.) 

Court of Civil Appeals of Texas. Austin. Sept. 28, 1928. 
9 Southwestern Reporter (2d) 743. 

4. INSURANCE—IT IS IMMATERIAL, UNDER SUICIDE CLAUSE, WHE- 
THER INSURED INFLICTED IMMEDIATE DEATH OR MORTAL 
WOUNDS CAUSING DEATH. 

Under provision of insurance policy insuring against accidental injury, except- 
ing suicide 'or self-destruction, it is immaterial whether the insured inflicted im- 
mediate death upon himself or inflicted mortal wounds upon himself directly caus- 
ing his death. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

Appeal from District Court, Bell County; Lewis H. Jones, Judge. 


Separate suits by Loney Black and husband against the Continental Casualty 
Company anr against the Provident Life & Accident Insurance Company, tried 
together. Judgments for defendants, and plaintiffs appeal. Reversed, and remanded 
for another trial. 

J. W. Thomas, E. C. Zellner, and Jas. B. Hubbard, all of Belton, for appel- 
lants. 

A. L. Curtis, of Belton, for appellees. 


BaucuH, J. Appellant, joined 'by her husband, sued the appellees in two sep- 
arate suits upon insurance policies held by Elzie Burleson, deceased, in appellee 
companies, in which she was named as beneficiary. The two cases were ‘tried to- 
gether in the lower court, and only one record is presented on appeal. Both appel- 
lee companies denied liability on the grounds that Elzie Burleson had committed 
suicide. The jury so found, and judgment was rendered against appellant on that 
finding. Appellees have filed no brief. 

Two questions are. presented here for review. In the first it is urged that, be- 
cause of the defective hearing of one of the jurors, discovered for the first time 
after the verdict, his failure to hear the testimony of one of the witnesses, and said 
juror’s testimony that his vote was changed upon statements made to him by two 
of the other jurors as to what the witness whose estimony he did not hear had 
sworn on the trial, appellant should have been granted a new trial. 

{1, 2] The zeneral rule is that a person who is physically unfit to properly 
discharge the duties of a juror, such as where his hearing is so defective that he 
cannot fully understand the proceedings, is not qualified to sit as a juror. It seems 
now well settled in this state, however, that the incompetency or disqualification of 
a juror cannot be raised for the first time after the verdict has been returned. 
Boetge v. Landa, 22 Tex. 105; St. Louis, B. & M. Ry. Co. v. Broughton (Tex. Civ. 
Apo.) 212 S. W. 664: German v. Houston & T. C. Ry. Co. (Tex. Civ. App.) 222 
8. W. 662; El Paso Electric Co. v. Whitenack (Tex. Civ. App.) 297 S. W. 258; Id. 
(Tex. Civ. App.) 1 S. W. (2d) 594. Numerous cases sustain this rule, but the 
writer has found none in which a physical disqualification, such as we have here, 
was directly involved; practically all of them being instances of legal disqualifica- 
tion such as alienage or conviction of a felony. In the I.anda Case, one of the 
grounds urged was that several of the jurors were not sufficiently acquainted with 
the English language to understand the proceedings. But in that case no statement 
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of facts appears, and the Supreme Court dismissed the contention as a mere “pre- 
tense.” We take it, therefore, that the facts did not sustain the ground urged. 

We do not dissent from the rule announced, but it occurs to us that there is 
a distinction between a legal disqualification of a juror and a physical disqualifica- 
tion, or one due to a physical defect. Obviously a juror whose vision or hearing 
is so defective that he cannot hear material testimony, or see the conduct of the 
witness on the stand, cannot as an impartial juror pass upon the credibility of the 
witness or the weight to be given his testimony, nor render a fair and impartial ver- 
dict solely on the evidence. And, if said juror’s disqualification is not discovered 
prior to the verdict, through no negligence of the complaining party, it is likewise 
obvious that injury to his rights may result; and whether the matter of public pol- 
icy in refusing to consider such disqualification after a verdict has been reached 
should outweigh an injury done a litigant because of such disqualification may be 
open to doubt. 

Granting this rule, however, the appellant was entitled to a verdict of twelve 
jurors based upon the evidence. It is not controverted that the juror Eaker did 
not hear any of the testimony of Murray Burleson, a material witness. The state- 
ments to Eaker by two other jurors as to what Burleson testified is not supported 
by the statement of facts. These statements, according to said juror’s testimony, 
induced him to change his vote. Nor can such statements, under the facts of this 
case, be considered, in our opinion, as a mere discussion of the evidence. So far 
as Eaker was concerned their statement to him that Murray Burleson testified that 
Elzie Burleson and Hancock were fighting over a woman, which was not true, 
amounted in effect to a statement to him of an independent fact, not in evidence, 
which he says caused him to change his verdict. 

{3] A litigant is entitled to a jury verdict arrived at by each and all of the 
jurors upon the evidence introduced, uninfluenced by any improper statements in the 
jury room, or any improper communications by any of the jurors as to matters 
not in evidence. Under the peculiar facts of this case, we think that the statements 
by the two jurors to Eaker of purported facts not in evidence, and his reaching 
a verdict based thereon, constituted misconduct under the rules laid down by the 
Supreme Court. That being true, appellant did not have a fair and impartial ver- 
dict of all twelve of the jurors, to which she was entitled. Southern Traction 
Co. v. Wilson (Tex. Com. App.) 254 S. W. 1104; Moore v. Ivey (Tex. Com. App.) 
277 S. W. 106, and cases therein cited. 

[4] There is no merit in the second question raised by the appellants, seeking 
to draw a distinction in the language of the policies between the terms “death” and 
“injury.” Omitting portions not pertinent here, the Continental Casualty Com- 
pany’s policy provides: 

“The insurance given by this policy is against loss of * * * life from personal 
bodily injury (suicide or self-destruction while either sane or insane not included)” 
effected solely, etc., through accidental means. 

The Provident Life & Accident Insurance Company’s policy insures against— 

“The effects resulting directly and exclusively of all other causes, from bodily 
injuries sustained during the life of this policy, solely through external, violent, 
and accidental means (excluding natural death, suicide, sane or insanc, or any at- 
tempt thereat). * * *” 

Under these provisions, we think it is wholly immaterial whether the insured 
inflicts immediate death upon himself intentionallv, or inflicts mortal wounds upon 
himself intentionally, directly and shortly thereafter causing his death. Without 
further discussion of appellant’s second proposition, same is overruled. 

For the reasons stated, the judgment of the trial court is reversed, and cause 
remanded for another trial. 

Reversed and remanded. Filed: September 28, 1928. 
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FRAHER v. EISEINMANN. (Civ. 6302.)* 
District Court of Appeals, First District, Division 2, California. Sept. 19, 1928. 
As Modified on Denial of Petition for Rehearing Oct. 22, 1928. 
270 Pacific Reporter 704. 

3. INSURANCE—INSURANCE CARRIER WAS PROPERLY JOINED AS 
DEFENDANT, IF POLICY OR ORDINANCE PURSUANT TO WHICH 
POLICY WAS ISSUED PROVIDED IT SHOULD INURE TO BENEFIT 
OF PUBLIC. 

Where policy insuring jitney driver was issued pursuant to city and county 
ordinance, insurance carrier was properly, joined as a party defendant in action 
for injuries from operation of jitney, provided insurance policy or ordinance pro- 
vided that it should inure to the benefit of the public. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 


4. INSURANCE—DEMURRER ON GROUND OF MISJOINDER OF INSUR- 
ANCE CARRIER HELD PROPERLY OVERRULED, WHERE COM- 
PLAINT ALLEGED THAT POLICY ISSUED PURSUANT TO ORDIN- 
ANCE INURED TO BENEFIT OF PUBLIC. 

Where complaint, in action against jitney driver and insurance carrier for 
injury from operation of jitney, alleged that policy, which was issued pursuant 
to ordinance, inured to benefit of public, demurrer on ground of misjoinder of 
insurance carrier was properly overruled. 

(For other cases, see Insurance, Dec. Dig. §624[5].) 


5. INSURANCE—ORDINANCE PURSUANT TO WHICH INSURANCE 
POLICY ON JITNEY BUS WAS ISSUED HELD PROPERLY 
ADMITTED OVER OBJECTION THAT IT WAS IRRELEVANT. 

In action against jitney bus driver and insurance carrier for injuries from 
operation of jitney bus, ordinance pursuant to which insurance policy was issued, 
which was pertinent to allegations of complaint, held properly admitted over 
general objection that it was irrelevant. 

(For other cases, see Insurance, Dec. Dig. § 647.) 


6. INSURANCE—OBJECTION TO ADMISSION OF APPLICATION FOR 
JITNEY BUS PERMIT AND INSURANCE POLICIES DEEMED 
WAIVED, WHERE MOTION TO STRIKE OUT WAS NOT MADE. 
In action against jitney driver and insurance carrier for injuries from opera- 

tion of jitney, where admission of application for jitney bus permit and insurance 

policy was objected to on ground that proper foundation had not been made, and 
court admitted documents subject to motion to strike out, but such motion was 
not made, held, that point will be deemed waived. 


(For other cases, see Insurance, Dec. Dig. § 647.) 


7. INSURANCE—ADMISSION OF INSURANCE POLICY ORDINANCE 
AND APPLICATION FOR PERMIT HELD NOT TO HAVE PREJU- 
DICED JITNEY BUS DRIVER IN ACTION FOR INJURIES. 

In action against jitney bus driver and insurance carrier for injuries from 
operation of jitney bus, admission of insurance policy ordinance pursuant to 
which policy was issued and application for jitney bus permit held not to have 
prejudiced defendant jitney bus driver, on ground that it brought to attention of 
jury fact that he was insured against loss, since jury had notice that law required 
driver to procure license and file bond or policy of insurance, and made it penal 
offense to operate jitney bus without doing so. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

Appeal from Superior Court, City and County of San Francisco; Daniel C. 
Deasy, Judge. 

Action by Margaret Fraher against Frank Eisenmann and another, wherein 
nonsuit was granted as to such other defendant. From a judgment for plaintiff, 
named defendant appeals. Affirmed. 

Barry J. Colding and Theodore Hale, both of San Francisco, and B. P. 
Gibbs, of Los Angeles, for appellant. 


*Petition for rehearing denied. 
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Frank J. Creede and Thomas W. Slaven, both of San Francisco, for respon- 
dent. 

Nourse, J. Plaintiff sued for personal injuries suffered by reason of being 
knocked down by an automobile driven by defendant Eisenmann while the plain- 
tiff was crossing Mission street near its intersection with New Montgomery 
street in the city and county of San Francisco. The California Highway Indem- 
nity Exchange was joined as a defendant by reason of a policy of insurance 
issued by it to its codefendant under the terms of an ordinance of the city and 
county. The cause was tried before the court sitting with a jury, and at the close 
of plaintiff's case a nonsuit was granted to the Indemnity Exchange and the 
trial was continued as to the defendant Eisenmann, resulting in a verdict for 
the plaintiff in the sum of $5,000. This defendant has appealed upon a type- 
written record. 

The story of the accident, as related by the plaintiff and witnesses called in 
her behalf, is that at the hour of 8:15 a. m. on January 21, 1925, after alighting 
from an east-bound Mission street car, at the intersection of Mission with New 
Montgomery street, and after waiting for the car to pass across the intersection, 
she started to walk across Mission street from the safety station located near 
the westerly line of New Montgomery; that as she reached the northerly rail of 
the northerly set of tracks on Mission street she stopped to allow an automobile 
to pass her; and that while she was standing at this point she was suddenly 
struck down by appellant’s automobile, which was following the other at a 
high rate of speed, the rear end of which swerved or careened towards her from 
the line of traffic which it was following. There are, as is usual in cases of this 
kind, some contradictions of this testimony on the part of the appellant, but it 
would serve no purpose to, refer to these, as the jury evidently believed the 
evidence offered on the part of the respondent. 

[1] On this appeal the appellant urges first the ground that there was no 
evidence of negligence on his part. The theory of respondent is that the appellant 
was traveling at an excessive rate of speed over an intersection in a closely 
built-up portion of the city, and that the accident was caused by appellant's 
circling an obstruction in the street at this intersection at such a high rate of 
speed as to cause the rear end of his automobile to skid, careen or swerve to its 
left. There was sufficient evidence to support this theory, and appellant does not 
argue that negligence could not be predicated upon these facts; but his position 
is that his own testimony as to the rate of speed at which he was traveling and 
as to the actions of the respondent at the time of the impact failed to show 
negligence on his part. It is sufficient to say that the jury was privileged to 
believe the testimony offered by the respondent and to reject that offered by 
the appellant. 

[2] It is argued that respondent was guilty of contributory negligence per se. 
Here the argument is based upon the testimony offered by the appellant when 
taken in the light most favorable to him. But the evidence which the jury 
believed was that the respondent stopped while crossing the street at an inter- 
section where foot passengers were accustomed to cross and that while standing 
still the appellant’s machine suddenly, and without warning, swerved or skidded 
into her. It is sufficient to say that when the question of contributory negligence 
depends so much upon the surrounding circumstances and is one upon which 
reasonable minds might differ it should be left to the jury. Erdevig v. Market 
Street R. R. Co. (Cal.) 264 P. 252; Collins v. California Street Cable R. R. Co. 
(Cal. App.) 267 P. 731. 


[3, 4] The appellant complains that the trial court erred in permitting the 
jury to learn that he was insured against loss by his co-defendant. The insurance 
carrier was joined as a party defendant on the theory that the policy of insurance 
inured directly to the public under the rule of Gugliemetti v. Graham, 50 Cal. 
App. 268. 270, 195 P. 64, and. Malachowski v. Varro, 76 Cal. App. 207, 213, 244 
P. 936. The policy having been issued pursuant to an ordinance of the city and 
county, the insurance carrier was properly joined as a party defendant, if the 
policy itself or the ordinance provided that it should inure to the benefit of the 
public. See cases just cited, and Milliron v. Dittman, 180 Cal. 443-445, 181 P. 
779; Kruger v. California Highway Indemnity Exchange, 201 Cal. 672-678, 258 P. 
602. The point was raised upon separate demurrers interposed by the appellant 
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and the insurance carrier. Both demurrers were overruled, and this is now 
sglgned as error. The appellant’s demurrer on the ground of the misjoinder 
of. his codefendant was properly sustained, unless it appeared from the face 
of the complaint that he was prejudiced thereby. Gardner v. Samuels, 116 Cal. 
84-90, 47 P. 935, 58 Am. St. Rep. 135; O’Connell v. Rogers, 72 Cal. App. 539-542, 
237 P. 775. But the demurrers were to be determined upon what appeared upon 
the face of the complaint, and not upon what might be developed during the 
trial of the case. As the complaint alleged that this policy inured to the benefit 
of the public, the case came squarely within the rule of the cases above cited, 
and the demurrers were properly overruled. 

[5, 6] But the appellant insists that the trial court erred in admitting in evi- 
dence the ordinance, the policy of insurance, and the appellant’s application for a 
jitney bus permit. The ordinance was pertinent to the allegations of the complaint, 
which endeavored to fix liability upon the insurance carrier and was properly ad- 
mitted over the general objection that it was irrelevant. If a separate objection 
had been made on the part of the appellant, the evidence might have been limited 
to the defendant insurance carrier; but such objection was not made. The appli- 
cation for a permit and policy of insurance were also a part of plaintiff’s case 
against the insurance carrier. The objections made when they were offered were 
that the proper foundation had not been laid. The trial court admitted the doc- 
uments subject to a motion to strike out. But such motion was not made, and the 
point will be deemed waived. Estate of Wempe, 185 Cal. 557-564, 197 P. 949. 

[7] Respondent was unable to prove, in the presentation of her case in chief, 
that the appellant was actually operating the car in the jitney service at the time 
of the accident (the policy of insurance covered loss while engaged in that ser- 
vice only), and the trial court, for that reason, granted the insurance carrier a 
nonsuit. As the carrier has not appealed, the objection to the admission of these 
documents is urged by the appellant Eisenmann alone. After the nonsuit had been 
granted, the appellant appeared as a witness in his own behalf. The respondent then 
proved that, at the time of the accident, he was driving the car in the jitney ser- 
vice within the terms of the ordinance and the policy of insurance. His complaint 
now is that the admission of these documents brought to the attention of the jury 
the fact that he was insured against loss, but, as pointed out in the Milliron Case, 
this was a fact of which the jury had notice; that is to say, the jury had notice 
that the law required appellant to procure a license and file a bond or policy of in- 
surance, and made it a penal offense to operate a jitney bus without doing so. 
The jury would not presume that the appellant had committed a crime, and it does 
not seem reasonable that he could be prejudiced by evidence tending to prove that 
he had not. 

Judgment affirmed. 

We concur: Buck, Presiding Justice pro tem.; Sturtevant, J. 


ST. PAUL FIRE & MARINE INS. CO. v. McCOY. (No. 19055.) 
Court of Appeals of Georgia, Division No. 1. October 2, 1928. 
145 Southeastern Reporter 100. 

l. INSURANCE—PETITION ON FIRE POLICY MUST ALLEGE PLAIN- 
TIFF OWNED DESTROYED PROPERTY OR HAD SOME INSURABLE 
INTEREST THEREIN AT TIME OF FIRE. 

In suit on fire policy, plaintiff must allege that property destroyed by fire be- 
longed to him or that he had some insurable interest therein at time of fire, and 
petition containing no such allegation does not state cause of action. 

(For other cases, see Insurance, Dec. Dig. § 633.) 


2. INSURANCE—PETITION ON FIRE POLICY ALLEGING PLAINTIFF'S 
OWNERSHIP OF AUTOMOBILE WHEN POLICY WAS ISSUED, BUT 
NOT ALLEGING INTEREST IN AUTOMOBILE OR POSSESSION 
THEREOF AT TIME OF FIRE, FAILED TO STATE CASE. 

Petition to recover on fire policy insuring automobile, alleging that automobile 
destroyed by fire was property of plaintiff on date policy was issued, but not alleg- 
ing that plaintiff owned automobile at time of fire or that he had some insurable in- 
terest therein at that time, and not alleging possession of automobile at time of fire, 
failed to state cause of action. 


(For other cases, see Insurance, Dec. Dig. § 633.) 





120 The Insurance Law Journal, Vol. 72 [Jan., 1929 


Error from Superior Court, Baldwin County; James B. Park, Judge. 

Action by H. M. McCoy against the St. Paul Fire & Marine Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Reversed. 

Underwood, Haas & Gambrell, and R. Everson Gardner, all of Atlanta, for 
plaintiff in error. 

Sibley & Sibley, of Milledgeville, for defendant in error. 

Syllabus Opinion by the Court. 

Broyies, C. J. [1] 1. “In a suit upon a policy of fire insurance, it is incum- 
bent upon the plaintiff to allege in his petition that the property destroyed by fire 
belonged to him, or that he had some insurable interest therein, at the time of the 
fire. [Italics ours.] * * * (a) Where the petition contains no such allegation, 
no cause of action is set forth.’ Northwestern National Ins. Co. v. Southern 
States Phosphate & Fertilizer Co., 20 Ga. App. 506 (1, la), 93 S. E. 157. 

[2] 2. In the instant case the plaintiff in his petition alleged, in substance, that 
the automobile insured was his property on the date of the issuance of the policy 
of insurance, to wit, on September 24, 1926. He further alleged that the automobile 
was damaged and completely destroyed by fire on or about April 9, 1927. However, 
the petition failed to allege that the plaintiff owned the automobile at the time of 
the fire, or that he had some insurable interest therein at that time. The petition 
failed not only definitely to allege ownership of the property by the plaintiff at the 
time of the fire, but also failed to allege possession thereof by the plaintiff at that 
time. Had the petition alleged such possession, that allegation, together with the 
other facts alleged, possibly might have saved the petition from being subject to 
general demurrer, for possession by the plaintiff of the property at the time of the 
fire, coupled with a bona fide claim of right thereto, “would doubtless raise in his 
behalf a presumption of ownershin.” Morris vy. Imperial Ins. Co., 106 Ga. 461 (1), 
463 (bottom of page), 32 S. E. 595, 596. 

It was, however, essential for the plaintiff, in order to set forth a cause of 
action, to show or allege in his petition that the property insured belonged to him at 
the time it was destroyed by fire, or that he had some insurable interest therein at 
that time. Morris v. Imperial Ins. Co., supra, 106 Ga. 464 (top of page), 32 S. E. 
595. It follows that the petition failed to set out a cause of action, and the court 
erred in overruling the defendant’s motion (made at the trial term) to dismiss the 
petition on the ground “that the plaintiff failed to allege in his petition that the sub- 
ject of insurance belonged to him or that he had any interest therein at the time 
of the alleged destruction of same.” 

[3] 3. The error pointed out in the preceding paragraph rendered the further 
proceedings in the case nugatory. 

Judgment reversed. 

Luke and Bloodworth, JJ., concur. 


KAVANAGH v. ST. PAUL FIRE & MARINE INS. CO. (NO. 86.) 
Supreme Court of Michigan. Oct. 1, 1928. 
221 Northwestern Reporter 119. 

3. INSURANCE—WHERE PLAINTIFF IN ACTION ON AUTOMOBILE 
FIRE POLICY TESTIFIED TO VALUE OF CAR, THERE WAS EVI- 
DENCE OF VALUE TO GO TO JURY. 

In action on automobile fire policy, in which plaintiff testified that he paid 
$1,375 for car and that it was worth between $1,100 and $1,200 when destroyed, it 
cannot be said that there was no evidence of value to go to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. INSURANCE—DIRECTED VERDICT, FOR NOT FILING PROOF OF 
LOSS NOR INSTITUTING ACTION ON AUTOMOBILE FIRE POLICY, 
WITHIN TIME, HELD PROPERLY REFUSED, IN VIEW OF ACTS OF 
INSURER’S AGENTS. 

In action on automobile fire policy, refusal to direct verdict on ground that 
plaintiff had not filed proof of loss within 60 days, and that suit was not instituted 
within time required by terms of policy, held not error, in view of evidence as to 
acts of insurer’s agents and as to their authority. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Error to Circuit Court, Wayne County; Ira W. Jayne, Judge. 
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Action by Frank Kavanagh against the St. Paul Fire & Marine Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Defendant insured plaintiff from loss of his Elgin touring car by fire. The 
insurance was placed through the Detroit Insurance Agency. The car was destroyed 
by fire May 25, 1921. On the policy was the phone number plaintiff was instructed 
to call in case of loss or damage. Plaintiff called this number, advised them of the 
loss, and soon thereafter received a visit from a Mr. Mason with reference to the 
insurance. Mr. Mason was called under the statute, but did not retain a vivid re- 
collection of the transaction. He, however, did testify that he was an insurance ad- 
juster employed in the office of Mr. Ward, defendant’s attorney, and adjusted 
losses for defendant. Plaintiff’s testimony tended to show that Mr. Mason came 
to see him a week or ten days after the loss and took him to Mr. Ward’s office, 
where he was turned over to Mr. Plunkett, an attorney associated with Mr. Ward, 
who took a full statement from him as to the fire and the loss which was reduced 
to writing and signed and sworn to by him. Plaintiff says: 

“After Mr. Plunkett took the statement from me and I asked him could I get 
the money today, he said, ‘It is not payable until 60 days.’ So he says, ‘That is all.’” 

On the sixtieth day from the loss he went back to Mr. Ward’s office, but was 
told that he would have to see Mr. Ward, who it was claimed was not there that 
day. Plaintiff testified that he went back the next day and was shown to Mr. 
Ward’s office, and that the man he then met, and who was Mr. Ward, was as a mat- 
ter of fact in the office the day before. He told Mr. Ward what he was there for, 
and was told by Mr. Ward to read his policy. He soon thereafter employed Mr. 
Kane as his attorney. Mr. Kane negotiated with Mr. Ward, furnished several affi- 
davits as to the loss, and finally, after Mr. Ward had denied liability, started suit 
March 13, 1922. After the bringing of suit, it was sought to have an appraisal in 
accordance with the provisions of the policy, and Mr. Kane suggested it to Mr. 
Ward by a letter. Mr. Ward’s letter called attention to the fact that a suit was 
pending and that an appraisal could not be had after suit. Mr. Kane conferred per- 
sonally with Mr. Ward. He testified: 

“T said to him that if he would proceed with an appraisal I would drop the 
suit, if that was the only thing that was hindering the appraisal, and if I was as- 
sured that they would go ahead and appraise the car and accomplish a settlement 
I would drop the suit. I cannot remember either Mr. Ward’s exact words, but 
what he said satisfied me at that time that if I dropped the suit an appraisal would 
be had and the matter would be settled. I relied upon Mr. Ward’s statements to 
that effect and discontinued the suit. If it had not been for that I certainly would 
not have discontinued my client’s case.” 

Mr. Kane selected a Mr. Donohoe as appraiser, and Mr. Ward selected a 
Mr. Dinning. The testimony offered on behalf of plaintiff tends to show that al- 
together Mr. Kane and Mr. Donohoe made many efforts to get Mr. Dinning to 
meet with Mr. Donohoe, they were unsuccessful in so doing and finally the present 
suit was instituted by plaintiff’s present counsel. 

Argued before the Entire Bench. 

Frederick J. Ward, of Detroit (Robert E. Plunkett, of Detroit, of counsel), 
for appellant. 

Munro & Powell and Leo F. Covey, all of Detroit, for appellee. 


Fettows, J. (after stating the facts as above). [1] 1. Plaintiff was buying 
the car on time. His cross-examination was very vigorous. He was asked if 
he did not use the car in bootlegging business; this he denied, and it was intimated 
that he had no other source of revenue. On redirect examination he was permitted 
to testify that he was injured during his service in the late war and was drawing 
80 a month from the government. In view of the cross-examination and the in- 
sinuations injected in the case, this was not error. 


(2, 3] 2. Plaintiff testified that he paid $1,375 for the car and that it was worth 
between $1,100 and $1,200 when destroyed. He was competent to testify to its 
value. Printz v. People, 42 Mich. 144, 3 N. W. 306, 36 Am. Rep. 437. It cannot 
be said there was no evidence of value to go to the jury. 

[4] 3. Defendant insists that plaintiff may not recover because proof of loss 
was not filed within 60 days and the present suit was not instituted in 12 months 
as required by the terms of the policy. Both Mr. Mason and Mr. Ward were called 
for cross-examination, but neither had any very distinct recollection of the trans- 
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action, and neither was able to deny specifically plaintiff’s testimony. Except what 
appears in their testimony, there was no proof on behalf of defendant. Plaintiff's 
testimony would indicate that the statement taken by Mr. Plunkett, reduced to 
writing and signed and sworn to, had the essentials of proof of loss. Defendant 
does not produce it, nor is there any testimony in denial of what is testified to by 
plaintiff, nor is it denied that Mr. Ward’s office received and still has plaintiff's 
affidavit showing his loss. But beyond that he was told in substance, when he 
asked if he could have the money then, that he would have to wait 60 days, and 
was dismissed with the statement that “that is all.” Mr. Mason testified that he 
was an adjuster. Mr. Ward testified that he was attorney for the company. It is 
urged that it is not shown that Mr. Ward had sufficient authority from the com- 
pany so that his acts became the acts of the company; at least, that sufficient author- 
ity was not shown to estop the company by his acts. His testimony covers several 
pages of the record. From it we think it sufficiently appears that he had sufficient 
authority from the company so that his acts in handling claims for losses were 
_ acts of the company. Testifying to the genesis of his employment by defendant, 
€ says: 

“When the St. Paul went into the agency or when the St. Paul Company went 
in there doing business with the Detroit Insurance Agency, writing their automobile 
business, Louis Grossmith, who is the head of the automobile department of the St. 
Paul, was here and made the connection at that time; arrangements were made 
with Louis Grossmith that the loss part of it would be handled through my office 
and the Detroit Insurance Agency was advised at that time to refer all losses per- 
taining to the St. Paul policies into my office.” 

If the paper prepared by Mr. Plunkett and signed and sworn to by plaintiff 
and left with Mr. Plunkett was proof of loss, and the proofs are open to such in- 
ference, this provision of the policy was complied with. If plaintiff was given to 
understand, by an authorized agent of defendant, that he had done all he was re- 
quired to do but would have to wait 60 days for his money, and the proofs are 
likewise open to such inference, the defendant is estopped from now denying l- 
ability on the ground that he should have done something further, i. e., filed proof 
of loss. If after a suit had been seasonably brought plaintiff’s attorney was induced 
to discontinue it on the promise of an authorized agent of the company that an 
appraisal would be had and a settlement made, and the proofs are likewise open 
to such inference, the defendant is estopped from asserting that the present suit 
was not seasonably instituted. See Turner v. Fidelity & Casualty Co., 112 Mich. 
425, 70 N. W. 898, 38 L. R. A. 529, 67 Am. St. Rep. 428; Hanchett v. Fidelity & 
Casualty Co., 210 Mich. 678, 177 N. W. 993; Dolsen v. Phoenix Accident Ins. Co. 
151 Mich. 228, 115 N. W. 50; Wicking v. Insurance Co., 118 Mich. 640, 77 N. W. 
275; Douglas v. Insurance Co., 215 Mich. 529, 184 N. W. 539. The trial judge did 
not err in refusing to direct a verdict for defendant. 

The judgment will stand affirmed. 

Fead, C. J., and North, Wiest, Clark, McDonald, Potter, and Sharpe, JJ. 


concur. 


HART vy. BRITISH AMERICA ASSUR. CO. (No. 20198.) 
St. Louis Court- of Appeals. Missouri. Oct. 2, 1928. 
9 Southwestern Reporter (2d) 653. 

1. INSURANCE—EVIDENCE HELD TO PRESENT ISSUE WHETHER 
STOLEN AUTOMOBILE HAD BEEN LOCKED AS RESPECTS PENAI- 
IZING INSURER FOR VEXATIOUS REFUSAL TO PAY. 

Evidence held to present issue of fact as to whether insured locked her 
automobile parked in city street over night, as required by lock warranty clause 
in theft insurance policy, and insurer was therefore not ‘subject to penalty for 
vexatious refusal to pay loss on theft of car. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE—STATUTORY PROVISO THAT FAILURE TO LOCK 
AUTOMOBILE SHALL NOT DEFEAT RECOVERY OF INSURANCE 
HELD NOT TO INVALIDATE LOCK WARRANTY CLAUSE (LAWS 
1921, EX. SESS., P. 104, §27 [k].) 

Laws 1921, Ex. Sess., p. 104, § 27 (k), provides that no person shall leave a 
motor vehicle unattended on highway of city having more than 75,000 population 
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unless mechanism, starting device, or ignition is locked, “provided, however, that 
the failure to lock such motor vehicle shall not * * * defeat a recovery in any 
civil action for the theft of such motor vehicle, or the insurance thereon, or have 
any other bearing in any civil action.” Held, that the proviso merely restrains 
operation of preceding language and does not invalidate a lock warranty clause 
in an insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 


Appeal from St. Louis Circuit Court, John W. Calhoun, Judge. 

“Not to be officially published.” 

Action by Suzanne A. Hart against the British America Assurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with 
directions. 

Jourdan & English, of St. Louis, for appellant. 

Roland Van Hoefen, of St. Louis, for respondent. 

Sutton, C. This is an action on an insurance policy issued to plaintiff by de- 
fendant, insuring her against the loss of her Ford automobile by theft. On the 
night of June 3, 1925, after the issuance of the policy, plaintiff parked the insured 
automobile on the east side of Kingshighway in front of the Washington Hotel in 
St. Louis, where plaintiff and her husband lived. Some time during the night the 
automobile was stolen. It was never recovered. 

The trial of the cause, with a jury, resulted in a verdict for plaintiff in the 
sum of $111.70 as damages for loss sustained under the policy, with interest thereon 
in the sum of $13.40, and also for $12.50 as damages for vexatious refusal to pay, 
and $200 for attorney’s fee, aggregating $337.60, for which amount judgment was 
duly entered. From this judgment the defendant has appealed to this court. 

Defendant assigns error upon the refusal of its instruction withdrawing from 
the jury the issue of vexatious refusal to pay plaintiff’s loss under the policy. 

The policy contains the following lock warranty clause: 

“By the acceptance of this policy the purchaser hereby warrants that the auto- 
mobile insured herein will be continuously equipped with a Bauer lock and that 
during the life of this policy he will maintain its efficiency and lock the said auto- 
mobile whenever leaving it unattended, otherwise this policy shall be null and void.” 

{1] The defendant refused to pay plaintiff’s loss, and defended this action un- 
der the policy, solely for the violation of said Bauer lock warranty clause. 

Plaintiff testified at the trial, as follows: 

“IT was in the automobile the last time about 11 o’clock in the evening on June 
3d, after the picture show. I parked the automobile right in front of the Washing- 
ton Hotel on Kingshighway. My husband was with me at the time I parked the 
automobile. He was in the machine at the time. I locked the automobile. I was 
in the habit of locking it the same way every evening. The car had three locks 
on it, the lock to the door, the lock to the wheel, and the spark plug. I had 
them all three locked. My husband saw me lock the car. He is very cranky, and 
was very emphatic that I lock it. It was my habit to lock the car at all times 
when I left it.” 

On June 4th, which was the day following the night the car was stolen, plain- 
tiff made a statement at the office of Attorney Lansing, who represented defendant, 
which was signed and sworn to by her before a notary public at said office. She 
was interrogated by some one in the office, and the questions and answers were 
taken down by a stenographer in shorthand. The statement as signed and sworn to 
by her, so far as material, is as follows: 

“QO. You reside at the Washington Hotel? A. Yes. 

“OQ. Married? A. Yes. 

“O. What is your husband’s name? A. William A. 

“O. He resides at the Washington Hotel? A. Yes. 

“O. You own a Ford coupe? A. Yes. 

“Q. This car was stolen between 11 p. m. June 3d and 7 a. m. June 4th? A. 
Yes, Jast night. 

“Q. While standing in front of the Washington Hotel on Kingshighway Boule- 
vard? A. Yes. 

“O. Did you park it yourself? A. Yes. 

“OQ. The car is equipped with a Bauer wheel lock? A. Yes. 

“Q. Have you the keys with you? A. No. 
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“Q. Where are they? A. Well, I don’t know where they are. 
“Q. Did you lock the car when you left? A. No, I did not. I went upstairs 
to look for the keys, and I didn’t have the car locked as a matter of fact. 

“Q. Were the keys in your possession, or did you leave them in the car? A, 
No. I did not leave them in the car. I have lost.the keys. 

“Q. Were you alone when you left the car? A. No, I was not. I had been 
to the picture show with my husband, and I brought him home, and he had walked 
to oi corner to get a newspaper. I waited for him, and we walked into the hotel 
together. 

“QO. When did you lose those keys? <A. I don’t know the exact time. 

“Q. Some time ago? A. Yes, it has been some time; I have been thinking | 
would find them right along, but I have not been able to find the keys. 

“Q. Possibly you mislaid them? A. Yes. 

“Q. Have you been in the habit of keeping the car in a garage? A. Yes, but 
the garage went out of business last month, and I have been parking it in the 
street ever since.” 

Plaintiff’s testimony at the trial relative to this signed statement is not at all 
clear or satisfactory. As we interpret her testimony, it amounts to a substantial 
admission that she made the answers to the questions as contained in the signed 
statement. Her final explanation of her answers is that she said that she had left 
the car unlocked because she was at the time puzzled about the fact (evidently 
meaning that she was under the impression at the time that she had in fact left 
the car unlocked), and that when she said she lost her keys some time ago, and 
had been thinking that she would find them right along, but had not been able 
to find them, she did not mean what her language necessarily imported, but 
merely meant that her keys had been lost, and she had not been able to find 
them, since 8 o’clock that morning. She admitted in her testimony at the trial 
that the statement was handed to her to read, and that she read the first page of 
the statement (which page contains her answer that she had left the car unlocked), 
but did not read the second page of the statement, before signing and swearing to 
it. Though she testified at the trial that her husband was present when she locked 
the car and saw her lock it, she did not produce him as a witness in her behalf. 


In this state of the record, the authorities are quite conclusive that defendant 
was entitled to try out the issue of fact as to whether or not plaintiff locked the 
Bauer lock when she left her car unattended, as required by the lock warranty 
clause in the policy, without being penalized therefor. Doerr v. National Fire Ins. 
Co., 315 Mo. Sup. 266, 285 S. W. 961, 54 A. L. R. 1336; Meyer Dairy Equipment 
Co. v. Connecticut Fire Ins. Co. (Mo. App.) 287 S. W. 663; Patterson v. American 
Ins. Co., 174 Mo. App. 37, 160 S. W. 59; Merkel v. Railway Mail Ass’n, 205 Mo. 
App. 484, 226 S. W. 299; Miller v. Firemen’s Ins. Co., 206 Mo. App. 475, 229 S. W. 
261; Non-Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, 210 S. W. 37; 
Berryman v. Southern Surety Co., 285 Mo. 379, 227 S. W. 96; Aufrichtig v. Columbia 
National Life Ins. Co., 298 Mo. 1, 249 S. W. 912: Mound City Roofing Tile Co, 
v. Springfield Fire & Marine Ins. Co., 218 Mo. App. 395, 277 S. W. 349. 

[2] Plaintiff contends that under paragraph (k) of section 27 of the Extra 
Session Laws of 1921, page 104, the defendant had no legitimate defense to this 
action, and that she was therefore entitled to penalize the defendant for vexatious 
refusal to pay her loss. Said paragraph (k) is as follows: 

“No person shall leave a motor vehicle unattended on the highway without first 
stopping the motor and cutting off the electric current and no person shall leave 
a motor vehicle, except a commercial motor vehicle, unattended on the highway of 
any city having a population of more than seventy-five thousand unless the mech- 
anism, starting device or ignition of such motor vehicle shall be locked: Provided, 
however, that the failure to lock such motor vehicle shall not mitigate the offense 
of stealing the same, nor shall such failure be used to defeat a recovery in any civil 
action for the theft of such motor vehicle, or the insurance thereon, or have any 
other bearing in any civil action.” 

Plaintiff relies on the proviso of the paragraph in support of her contention 
It is manifest, however, that the office of the proviso is to restrain the operation 
of the preceding language of the paragraph. It is not the purpose of the proviso 
to enlarge the operation of the paragraph so as to invalidate or make void a lock 
warranty clause in an insurance contract. 25 R. C. L. 984. 
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The commissioner consequently recommends that the judgment of the circuit 
court be reversed and the cause remanded, with directions to that court to enter 
judgment for plaintiff against defendant for the sum of $125.10 as of the date of 
the entry of the original judgment. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly reversed and the cause re- 
manded, with directions to that court to enter judgment for plaintiff against de- 
fendant for the sum of $125.10 as of the date of the entry of the original judgment. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


BENANTI v. SECURITY INS. CO. OF NEW HAVEN, CONN. (No. 15378.) 
Kansas City Court of Appeals, Missouri. June 26, 1928. 
9 Southwestern Reporter (2d) 673. 

2, INSURANCE—BROKER, HOLDING HIMSELF OUT AS GENERAL 
AGENT FOR INSURER IN SOLICITING PLAINTIFF’S BUSINESS, 
HELD COMPANY’S AGENT AS TO PLAINTIFF. 

Insurance broker, who held himself out as insurance company’s general agent 
in soliciting plaintiff’s theft insurance business, and who collected premium, de- 
ducted his commission therefrom, and turned over balance to insurance company’s 
general agents, according to his general custom, held agent of company as to plain- 
tiff who dealt with him as such without knowledge to contrary and made no repre- 
sentations to company; policy being written on information which broker personally 
procured and furnished to company. 

(For other cases, see Insurance, Dec. Dig. § 75.) 


4. INSURANCE—ANY ERROR IN REFORMING THEFT INSURANCE 
POLICY TO STATE INSURED’S CORRECT GIVEN NAME HELD IM- 
MATERIAL, SINCE INSURED MAY AMEND PETITION TO STATE 
REAL NAME. 

Any error in granting reformation of automobile theft insurance policy to cor- 
rect error therein as to insured’s given name held immaterial, as insured could 
amend his petition in action on policy so as to sue in his real name without having 
policy reformed; there being no mistaken identity involved; a name being merely 
a means of identifying, and change of name or application of wrong name not 
changing thing identified. 

(For other cases, see Insurance, Dec Dig. § 643[1].) 


7. INSURANCE—INSURER HELD ESTOPPED FROM CLAIMING AUTO- 
MOBILE THEFT POLICY WAS VOID AB INITIO, WHERE IT DID 
NOT TENDER PREMIUMS COLLECTED UNTIL NEARLY THREE 
YEARS AFTER DENYING LIABILITY. 

Insurance company was estopped from claiming that automobile theft policy 
was void ab initio, where it did not tender premiums collected under policy until 
trial nearly three years after it denied liability on policy because of mistake in in- 
sured’s given name as stated in policy, in view of fact that it was fully aware of 
mistake and knew who was real owner of automobile. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Suit by Leonard Benanti against the Security Insurance Company of New Ha- 
ven, Conn. Judgment for plaintiff, and defendant appeals. Reversed, and re- 
manded for new trial. 

C. C. Crow and John H. Newman, both of Kansas City, for appellant. 


Frank Benanti, Harry L. Jacobs, and Julius C. Shapiro, all of Kansas City, 
for respondent. 


Frank, C. This is a suit on a policy of theft insurance. There was a verdict 
and judgment in favor of plaintiff in the sum of $2,198.88 and the further sum of 
$219.88 as penalty for vexatious refusal to pay. Defendant has appealed. 

On May 25, 1925, we rendered an opinion in this cause affirming the judgment 
on the trial court. Later a motion for rehearing was sustained. On February 1, 

6, we again affirmed the judgment of the lower court. Motion for rehearing 
was denied, and the case went to the Supreme Court on a writ of certiorari. On 
December 31, 1927, that court, in an opinion reported in State ex rel. Security Ins. 
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Co. v. Trimble, 300 S. W. at page 812, quashed the judgment of this court, and 
the case is again before us for determination. 

[1] On March 30, 1925, respondent filed in this court his motion to dismiss 
the appeal: (1) Because appellant’s abstract of the record does not contain all of 
the evidence; and (2) because appellant failed to make a clear and concise state- 
ment of the facts as required by section 1511, R. S. of Mo. 1919, and the rules of 
this court. On the same day the motion to dismiss was filed, respondent filed an ad- 
ditional abstract of the record. On September 1, 1925, after motion for rehearing 
was sustained, appellant filed an additional abstract of the record. The rule that 
appellant may not file an additional abstract after his attention has been called to 
the defects in the original abstract, by motion to dismiss the appeal, has no appli- 
cation where a rehearing has been granted. After rehearing, appellant may file an 
amended abstract, correcting errors and supplying ommissions in the original ab- 
stract, on the theory that the case stands as if there never had been any former 
hearing. Starr v. Penfield (Mo. App.) 205 S. W. 540. 

We have examined and carefully compared the original abstract with the two 
amended abstracts filed, and find that the defects in the original abstract complained 
of in respondent’s motion to dismiss the appeal have been supplied by the two 
amended abstracts filed. In our former opinion in this case, we held that plain- 
tiff’s statement came very near failing to comply with section 1511, R. S. of Mis- 
souri 1919, and our rule 16. While the statement is not what it should be, it is 
not so deficient as to justify s in dismissing the appeal. The motion to dismiss 
the appeal is therefore overruled. 


The facts show that on the 26th day of October, 1920, defendant issued to 
plaintiff under the name of Antonio Benanti a policy of theft insurance upon plain- 
tiff’s automobile in the sum of $2,400; that on the 14th day of March, 1921, the 
automobile so insured was stolen from plaintiff. The petition is in two counts, 
The first count seeks to have the policy reformed on the ground that by mutual 
mistake of the parties the policy was written in the name of Antonio Benanti instead 
of Leonard Benanti; the second count is a suit at law to recover for the loss 
upon the policy as reformed. 


The first count states that the agent of the defendant was directed to issue 
the policy in the name of Leonard Benanti, but through error in its issuance the 
name of the insured was written as Antonio Benanti, 629 East Sixth street, Kansas 
City, Mo., when it was the intention of the parties that Leonard Benanti, owner 
of said car, residing at said address, be made the insured in the policy, and that 
the policy was issued in the name of Antonio Benanti through a mistake of the 
scrivener who drew the same. 


It is first insisted that the court erred in reforming the policy. The agent who 
solicited the policy was not present, and, upon the filing of an application for a 
continuance by plaintiff, defendant admitted that the witness would testify to all 
the material matters set forth in the application. The evidence contained in the 
application for continuance shows that W. J. Medes was a soliciting agent for Long 
& Stowell, general agents of the defendant company; that Medes solicited the in- 
surance upon the automobile owned by plaintiff, Leonard Benanti; that, through an 
inadvertence, error, or mistake of the defendant, said policy was written in the 
name of Antonio Benanti instead of Leonard Benanti; that the bill for the policy 
was sent to “L. Benanti,” and the premiums paid by him; that there was no Antonio 
Benanti in the family of Leonard Benanti, and that “said defendant company and 
other companies in insurance policies solicited by said W. J. Medes for and on be- 
half and placed by and through Long & Stowell, general agents of defendant com- 
pany, were issued to L. or Leonard Benanti, and Antonine Benanti, his wife; that 
it was intended that said policy in the instant case, and upon which this suit is 
based, should be written in the name of Leonard Benanti, and that the said W. J. 
Medes was instructed to issue said policy in the name of the said Leonard Benanti 
or Leonardo Benanti, the latter name being the Italian pronounciation and spelling 
and as styled in the English language Leonard Benanti”; that Leonard Benanti, in 
ordering the policy, stated to Medes that he wanted a policy of insurance upon his 
car in the sum of $2,400, and specifically stated that he (Leonard Benanti) was the 
owner and “* * * that said policy as written by said defendant insurance com- 
pany was written stating the name of the insured as Antonio Benanti by mistake, 
error, or inadvertence of said defendant’s agents, Long & Stowell, of said de 
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fendant company in the issuance of said policy, and that the policy should state 
as the insured therein the name of Leonard Benanti.” 

[2] It is insisted that Medes was merely an insurance broker, but the evidence 
shows that he was defendant’s agent. The broker, Medes, held himself out as a 
general agent for the insurance company in soliciting the business of plaintiff, who 
had no knowledge to the contrary. Plaintiff dealt with him as a general insurance 
agent, and the policy was delivered by Medes to plaintiff. Plaintiff paid Medes 
the insurance premium and the latter deducted his commission from the premium 
collected and turned the balance over to defendant’s general agents. Plaintiff made 
no representations to the company; the policy being written upon information which 
Medes personally procured and furnished to defendant. Medes customarily so- 
licited for, and exchanged risks with, defendant’s general agents and placed his 
name on the back of the policies and delivered them. He was the agent of the 
insurer. Farber v. Amer. Automobile Ins. Co., 191 Mo. App. 307, 177 S. W. 675, 
678; Lehmann v. Fire Ins. Co., 183 Mo. App. 696, 167 S. W. 1047; Carroll v. 
Union Marine Ins. Co. (Mo. App.) 249 S. W. 691. 

The evidence shows that plaintiff was an Italian and unable to speak the Eng- 
lish language with fluency; that when he made his proofs of loss defendant’s agent 
knew his real name, but told him that, as long as the policy was issued in the name 
of Antonio Benanti, to sign the proofs of loss in that name; that it would make 
no difference. In the first petition filed in the suit, Antonio Benanti was named 
plaintiff ; this was on account of the fact that his attorney had never seen the plain- 
tiff and assumed from reading the policy that Antonio Benanti was his real name. 
The mistake was discovered, and the petition was amended, and the court asked 
to reform the policy so as to state the real name of plaintiff. 


[3] It is insisted that the petition alleges that the mistake was made by the 
serivener, and that Mr. Long, of the firm of Long & Stowell, testified that he in- 
structed the scrivener, who was a clerk in his office, to write the policy as it was 
written, so there was no mutual mistake. No attack was made on the petition and 
here was ample pleading of mutual mistake aside from the allegation concerning the 
scrivener. ‘There is nothing in this contention. Wolz v. Venard, 253 Mo. 67, 83, 
84, 161 S. W. 760. The evidence shows the mistake was mutual. New York Life 
Ins. Co. v. Gilbert, 215 Mo. App. 201, 256 S. W. 148. There was no laches pleaded. 
Coleman v. Ins. Co., 273 Mo. 620, 201 S. W. 544. 


[4] However, in no event could we reverse the case on account of the reforma- 
tion of the policy, for the reason that, if there was any error committed in the 
matter, it was immaterial, as plaintiff was entitled to amend his petition so as to 
sue in his real name without having the policy reformed. There is no mistaken 
identity in the case. The policy recited that the insurance was written in favor of 
Antonio Benanti, residence 629 East Sixth street. The evidence shows as a matter 
of fact that there was no Antonio Benanti; that Leonard Benanti lived at that ad- 
dress, owned the car in question, and was the one whose car was insured. “A name 
is a means of identity; but the change of the name or the application of a wrong 
name does not change the thing identified.” It is not the name that is involved, 
but the person who is using the name. Green v. Strother, 201 Mo. App. 418, 421, 
212 S. W. 399, 401; Reitherman v. Wheeler (Mo. App.) 247 S. W. 222, 224; For- 
see v. Garrison, 208 Mo. App. 408, 412, 235 S. W. 473. There is no question but 
that plaintiff could have amended his petition and gone ahead with the case and 


recovered in his true name. See Caldwell v. City of New York Ins. Co. (Mo. App.) 
245 S. W. 602, 604. 


[5-7] Under the second count, there are three assignments of error, but only 
two matters are developed in the brief. These consist of objections to plaintiff's 
instructions C and D, so we are confined to the objections to these two instructions. 
State v. Whitsett, 232 Mo. 511, 529, 530, 134 S. W. 555. It is true some other 
efrors are mentioned in the statement of facts under the second count. However 
this is no place for assignments of error or points to be made. Plaintiff’s instruc- 
tion C is on the question of alleged false statements made by the insured in the 
procurement of the policy, but, if the instruction was erroneous, it was harmless. 
The defendant is estopped from claiming that the policy was void ab initio, for the 
reason that it did not tender the premiums collected under the policy until in the 
midst of the trial (even if then), which was nearly three years after denial of 
liability. Carroll v. Marine Ins. Co., supra, loc. cit. 692 of 249 S. W.; Leer v. 








128 The Insurance Law Journal, Vol. 72 [Jan., 1929 


Continental Ins. Co. (Mo. App.) 250 S. W. 631, 632; Pauley v. Business Men’s As- 
surance Co., 217 Mo. App. 302, 261 S. W. 340, 343; Caldwell v. Ins. Co., supra. 
There is no excuse for failure to tender premiums sooner on the ground that the 
policy purported to insure Antonio Benanti. Defendant was fully aware of the 
mistake in the name, and knew who was the real owner of the car insured. 

[8] Complaint is made of plaintiff’s instruction D. This instruction told the 

jury that, if defendant after the theft advised plaintiff— 
“* * * that his automobile had been recovered, and was at Junction City, Kan., and 
that said automobile would be delivered to him, if you so find, upon payment of 
garage charges and a reward of $100, if you so find, then you are instructed that 
no duty devolved upon plaintiff, if you so find, to accept said automobile or to take 
any steps to secure possession of the same, and that such tender, if any, is no de- 
fense to an action upon said policy. Or you are instructed, if you further find and 
believe from the evidence that defendant tendered said automobile to plaintiff here 
in Kansas City, and that said tender, if any, was more than 60 days after said proofs 
of loss, if any, if you so find, had been furnished to defendant, then such tender is 
no defense to an action upon said policy for the theft of said automobile, and your 
verdict must be for the plaintiff.” 

When this case was before the Supreme Court on certiorari, that court held 
that instruction D was erroneous because in conflict with plaintiff’s instruction E, 
and for that reason quashed our judgment. It is our duty to follow the mandate of 
the Supreme Court, and hold instruction D erroneous. We will therefore not set 
out instruction E, or discuss the question of its conflict with instruction D, but refer 
the curious to the opinion of the Supreme Court reported in State ex rel. Security 
Ins. Co. v. Trimble, 300 S. W. at page 812, where that question is fully discussed 
and determined. In obedience to the mandate of the Supreme Court, we hold in- 
struction D erroneous because in conflict with instruction E. 

On account of the error committed by the court in the giving of plaintiff's 
instruction D in the trial of the second count, the judgment of the trial court is re- 
versed, and the cause thereupon remanded for new trial. 

Williams, C. concurs. 

Per Curiam. The foregoing opinion by Frank, C., is hereby adopted as the 
opinion of the court. 

Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 


WALCOWICH BROS. v. HYSAW. (No. 7259.) 
Court of Civil Appeals of Texas. Austin. Sept. 19, 1928. 
9 Southwestern Reporter (2d) 1046. 

3. INSURANCE—SELLER FAILING TO INSURE AUTOMOBILE AS 
AGREED HELD NOT ENTITLED, AFTER AUTOMOBILE WAS 
STOLEN, TO RECOVER ON NOTE GIVEN THEREFOR. 

Where seller of automobile failed to procure fire and theft insurance in 
accordance with agreement to that effect, and automobile was thereafter stolen to 
buver’s damage in amount of the note executed in consideration for the automobile, 
sellers were not entitled to recover amount of note. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from Caldwell County Court; M. U. Smith, Judge. 

Action by Walcowich Brothers against Bose Hysaw, in which defendant 
filed a cross-action. Judgment for defendant, and plaintiffs appeal. Affirmed. 

E. B. Coopwood and C. F. Richards, both of Lockhart, and W. O. Slater, oi 
Luling, for appellants. 

Fred L. Blundell and Tom Gambrell, both of Lockhart for appellee. 

Brair, J. Appellants sued appellee upon his note for $257.40, payable to ap- 
pellants. In answer appellee alleged, and on the trial proved, in substance, that 
he executed the note and in addition gave his check for $234, aggregating $491.40, 
in payment of a new Ford car which he purchased from appellants; that the 
total paid included all reasonable carrying charges on the car, and also included 
about $30, covering insurance of the car against loss by fire or theft; and that it 
was orally agreed at the time that with the money so paid by appellee, appellants 
would take out a policy of insurance with loss payable to appellants as theif 
“interest may appear,” covering the car against loss by fire or theft; that 
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appellee relied upon appellants’ promise and agreement to insure the car, but 
that they carelessly or negligently failed to do so; and that shortly after the 
delivery of the car to appellee it was stolen without fault on his part, and had 
never been recovered. Appellee further alleged that he was therefore damaged 
in the amount of the note, and prayed that it be canceled and annulled, and 
that appellants be denied any recovery thereon. 

A trial to the court without a jury resulted in a judgment that appellants 
take nothing by their suit on the note. 

By their first three propositions, appellants contend that appellee’s defense and 
proof in support of it varied by parol evidence the terms of the note and the follow- 
ing portion of the mortgage on the car given to secure the note: 

“The mortgagor (meaning appellee) hereby agrees and binds himself to keep the 
motor vehicle above described constantly insured against risk or loss by fire or 
theft, with acceptable insurance companies, to the amount not less than the sum 
of the notes described, until the full and final payment of said note, and the satis- 
faction of the obligations therein mentioned; the policy of insurance to contain a 
clause that in the event of the loss that any payment shall be made to the mortgagee 
(appellant) or its indorsers, as its, or their interest may appear.” 

[1,2] Appellants do not point out in what particular appellee’s defense as 
pleaded and as supported by the evidence varies the terms of the note in suit. It 
is contended, however, that the portion of the pleadings and evidence in support 
thereof to the effect that appellants orally agreed, at the time of the execution of 
the note and mortgage, to take out the insurance therein provided for, varied the 
terms of the mortgage above quoted, and particularly that portion which bound 
“the mortgagor (meaning appellee) to take out the insurance contemplated.” We 
do not sustain the contention. These pleadings and the proof thereon merely show 
the manner in which appellee complied with that obligation of his contract. In other 
words, appellee simply alleged and proved that he performed that obligation of his 
contract by paying appellants the money with which to obtain the insurance con- 
templated and by obtaining their promise and agreement to secure the insurance. 
It is well-settled law that oral testimony is always admissible to prove the manner 
or way a written obligation had been performed or fulfilled. 

[3] Aprellants obligated themselves to procure fire and theft insurance with 
the money furnished to them by appellee, “to the amount not less than the sum” of 
the note in suit. This they carelessly or negligently failed to do according to the 
findings of the trial court, which findings are supported by the evidence, and be- 
cause of this breach of obligation on the part of appellants, the trial court found 
and concluded that they had damaged appellee to the extent of the amount of the 
note in suit, and accordingly rendered judgment that they take nothing by their 
suit on the note. We sustain the judgment of the trial court in this respect. 

[4] But appellants insist by their fourth proposition that since appellee admitted 
the execution of the note and having by way of cross-action or plea in reconvention 
attempted to defeat the note, and which cross-action or plea in reconvention were 
specifically denied by the judgment, appellants were therefore entitled to a judg- 
ment on the note. We do not sustain the contention. Appellee not only sought to 
defeat the note by pleading the damages resulting to him by reason of appellant’s 
failure to take out the insurance by way of cross-action or reconvention for said 
damages, but also pleaded the facts above detailed in estoppel of appellants’ right 
to collect the note, and prayed that it be cancelled, and that they take nothing by 
their suit on the note. It is apparent from the findings of fact and conclusions of 
law filed by the trial court that the court took the view that under the facts pleaded 
and proved appellants were in equity estopped to collect the note. The court then 
denied appellee a recovery on his cross-action for damages, by which he sought to 
also recover damages in the sum of $234 by virtue of his having paid that amount 
in cash on the car. This we think disposes of appellants’ contention here made. But 
if it was incumbent on the trial court, which we do not concede, to have first ren- 
dered judgement for appellants on the note and to have rendered judgment for ap- 
pellee on his cross-action to the amount of the note, and then offset one against the 
other, then the court’s action in denying each party a judgment was tantamount to 
the same thing, and the judment rendered will therefore be affirmed. 

Affirmed. 
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CASUALTY 


STATE ex rel. GIBSON, ATTY. GEN., v. AMERICAN BONDING & 
CASUALTY CO. et al. (No. 39093.) 
Supreme Court of Iowa. Oct. 23, 1928. 
221 Northwestern Reporter 585. 

1. INSURANCE—THAT DEPOSIT WITH INSURANCE COMMISSIONER 
AS GUARANTY FOR PAYMENT OF POLICIES WAS NOT REQUIRED 
BY STATUTE HELD NOT TO AFFECT TRUST CHARACTER OF 
FUND. 

That casualty company deposited securities with state insurance commissioner 
as a guaranty for payment of insurance policies issued by it, at a time when no 
statute required such deposit, under mistaken belief of commissioner and company 
that deposit was required, held not to cause such fund to lose its character as trust 
fund for purposes for which deposited. 

(For other cases, see Insurance, Dec. Dig. § 8.) : 

3. INSURANCE—APPOINTMENT OF RECEIVER FOR INSOLVENT 
CASUALTY COMPANY “CANCELED” OR MADE POLICIES BECOME 
“VOID OR CEASE,” REQUIRING RETURN OR UNEARNED PREM- 
IUMS TO POLICYHOLDER (Code Supp. 1913, §1758b11). 

\ppointment of receiver of casuz ilty company on ground of its insolvency ipso 
facto caused policies issued by it to be “canceled” or to become “void or cease, 
within Code Supp. 1913, § 1758b11, in effect at that time, and of provisions of 
standard policy requiring wetecuiad portion of premium to be returned to policy- 
holder if policy is canceled ‘or becomes void or cease.” 

(For other cases, see Insurance, Dec. Dig. § 43.) 

4. INSURANCE—POLICYHOLDER HELD ENTITLED TO HAVE CLAIM 
FOR UNEARNED PREMIUMS ESTABLISHED AGAINST INSOLVENT 
CASUALTY COMPANY’S DEPOSIT “FOR PROTECTION OF POLICY- 
HOLDERS” (Code Supp. 1913, § 1758b11). 

Where permanent receiver was appointed for insolvent casualty company, 
policyholder was entitled to have his claim for unearned premiums established 
against securities deposited by company with state insurance commissioner “for 
the protection of policyholders,” under Code Supp. 1913, § 1758b11, in effect when 
securities were deposited, as against contention that depont was solely for protec- 
tion of policyholders suffering loss and entitled to indemnity under their policies. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

5. INSURANCE—STATUTE REQUIRING RESERVED FUND FOR UN- 
EARNED PREMIUMS HELD NO BAR TO POLICYHOLDER RESOR 
ING TO FUND DEPOSITED FOR PROTECTION OF POLICYHOLD- 
ERS (Code 1927, §§8926-8938.) 

Code 1897, § 1702 (see Code 1927, §§ 8936-8928), prohibiting insurance corpora- 
tions to make dividends except from profits, and in estimating profits requiring that 
40 per cent. of premiums received on unexpired risks shall be reserved as unearned 
premiums, held not a limitation on right of policyholder to resort to trust fund de- 
posited by casualty company with insurance commissioner for protection of policy- 
holders, where no reserved fund was created by insolvent corporation for payment 
of unearned premiums and no profits were made or dividends declared. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

6. INSURANCE—AFTER APPOINTMENT OF RECEIVER FOR_ INSOL- 
VENT CASUALTY COMPANY, POLICYHOLDER CONTINUED AS 
“POLICYHOLDER” TO EXTENT THAT HIS RIGHTS AS SUCH HAD 
THEN ACCRUED (Code Supp. 1913 §1758b11). 

On appointment of permanent receiver casualty company because of its insol- 
vency which ipso facto resulted in cancellation of its policies under Code Supp. 
1913, § 1758b11, policyholder ceased to be in sense that policy remained in force for 
purpose of protecting against future loss thereunder, but he continued to he a 
“policyholder” as to all rights which had then accrued to him under the policy. 


(For other cases, see Insurance, Dec. Dig. § 43.) 
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7, INSURANCE—CLAIM OF POLICYHOLDER SEEKING TO RECOVER 
UNEARNED PREMIUM, ON CASUALTY COMPANY’S INSOLVENCY, 
HELD ON CONTRACT NOT FOR DAMAGES. 

Under casualty policy and Code Supp. 1913, § 1758b11, providing that, if policy 
shall be canceled or become void or cease, unearned portion of premium paid shall 
be returned to policyholder, policyholder’s claim for unearned premium against 
deposit with insurance commissioner for benefit of policyholders, on appointment of 
receiver for insolvent company, held to constitute a claim under the insurance 
contract and not a claim for damages for breach of contract as respects right to 
recover os “policyholder.” 

(For other cases, see Insurance, Dec. Dig. § 43.) 

Appeal from District Court, Woodbury County; C. C. Hamilton, Judge. 

Application to have a certain fund in the hands of a receiver of an insolvent 
bonding and casualty company decreed to be held in trust for the benefit of the 
claimant. The court established the claim as prayed, and the receiver appeals. The 
facts appear in the opinion. Affirmed. 

Burgess & Gill, of Sioux City, for appellant. 

McKinley & Killinger, of Chicago, Ill, and E. G. Smith and Shull, Stilwell, 
Shull & Wadden, all of Sioux City, for appellee. 

Kass, Zink & Kass, of Sioux City, amici curiz. 

FavitLe, J. The American Bonding & Casualty Company was incorporated in 
this state on June 2, 1916, to transact business under chapter 4, tit. 9, of the Code 
of 1897, relating to insurance other than life. The authorized capital stock at the 
time of incorporation was $500,000. On January 25, 1918, a resolution was adopted 
authorizing an increase of the capital stock to $1,000,000, and on January 19, 1920, 
amended articles of incorporation were adopted fixing the capital stock at $750,000. 
On January 24, 1921, temporary receivers were appointed for said company, and 
subsequenily a permanent receiver was appointed. Policies issued by said corpora- 
tion provided indemnity for personal injuries caused by accidental means, for loss 
of time caused by sickness, and said company also issued what are known in the 
record as “surety bonds,” “plate glass policies,” “burglary policies,” “fidelity bonds,” 
“automobile liability and property damage policies,” and “landlord’s or tenant’s 
public liability policies.” It appears that, at the time of the appointment of the 
temporary receiver, there was on deposit with the insurance department of the 
state of Iowa capital assets consisting of mortgage loan securities in the amount of 
$703,250, and that all of said assets were delivered by the commissioner of insur- 
ance to the receiver of said corporation. Regarding said securities, it is stipulated 
and agreed : 

“That the securities on deposit with the Commissioner of Insurance of the 
State of Iowa were so deposited with said Commissioner under his ruling re 
quiring said company to deposit with said Commissioner of Insurance of the State 
of lowa, the said capital assets of said company before the original license to do 
business would be granted to said company, and that said capital assets as invested 
in bonds and first mortgage securities were so deposited with said Commissioner of 
Insurance in compliance with his demands, and that the securities so turned over 
to W. F. Grandy as receiver of the A. B. & C. Co., on February 8, 1922, were 
demands, and on his ruling that said capital assets be deposited with said Com- 
missioner of Insurance before licensing said company for the protection of policy 
holders of said company in accordance with his interpretation of the law.” 

At the time of the organization of said corporation. and at the time that said 
securities were so deposited with the commissioner of insurance, there was no 
statute in this state requiring that a corporation engaged in the business in which 
said corporation was engaged should make a deposit of securities with the com- 
missioner of insurance. The appellee’s claim in this case, amounting to $45,514.85, 
is for unearned premiums on certain policies of said company that were outstand- 
ing at the time of the appointment of receivers for said corporation. It is admitted 
that the policies, bonds, and contracts on which the appellee’s claim for return of un- 


earned premiums is based are written on the standard form of policy provided by 
the statutes of this state. 


[1] The fund did not lose its trust character because it was deposited with the 
commissioner of insurance under an evidently mistaken belief on the part of the 
commissioner and also the company that such deposit was required. The stipulation 
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of the parties is that the securities were deposited with the commissioner “under 
his ruling requiring said company to deposit with said Commissioner of Insur- 
ance of the State of Iowa the said capital assets of said company before the orig- 
inal license to do business would be granted to said company,” and that said deposit 
was in compliance with his demand and his ruling and for the protection of the 
policyholders of said company, in accordance with his interpretation of the law. 
There is no allegation of fraud or duress. The fact that the deposit was made by 
reason of a misapprehension of the statute, and the belief on the part of the parties 
that it was essential, did not deprive the deposit of its trust character or change the 
terms under which it was deposited, namely, “for the protection of policy holders,” 

I. The trial court held that the securities deposited with the commissioner of 
insurance constituted a trust fund which passed into the hands of the receiver, and 
that the appellee, as the holder of claims for unearned premiums, was entitled to 
have its claim established as against said fund. While the securities deposited with 
the commissioner of insurance were not deposited in pursuance of any statute of 
this state requiring the deposit to be made, they were deposited in pursuance of a 
demand of the commissioner of insurance, and under the stipvlation were so de- 
posited “for the protection of policy holders of said company.” Even though the de- 
posit of said securities was not required by law, the deposit was made by the cor- 
poration as a segregation of certain of its assets for a particular purpose, to wit, 
“the protection of its policy holders.” This was not an illegal act on its part, and 
did not contravene the public policy of the state with regard to certain other in- 
surance companies, and, in fact, was in keeping with it. The corporation had a 
legal right to set apart said securities in the hands of the insurance commissioner, 
or some other trustee, as a trust fund “for the protection of its policy holders.” 
It matters not whether the commissioner of insurance thereafter held the same as 
a public official or as a private individual. No question is raised of his right to 
act as the custodian or trustee of such a fund, and we see no legal objection to the 
creation of such a trust fund in his hands for a particular lawful purpose. A simi- 
lar situation existed in the case of Boston & Albany Railroad Co. v. Mercantile 
Trust & Denosit Co. of Baltimore, 82 Md. 535, 34 A. 778, 38 L. R. A. 97. In said 
case, as in the one at bar, a deposit of securities was made with a state official as a 
guaranty for the nayment of the policies of insurance issued by the company 
making the deposit. Such a deposit was not required under the statutes of that 
state. The court said: 

“We need not stop to consider whether the deposit in this case was made by 
the company under the impression that it was a statutory requirement, or whether 
it was made voluntarily, with a view to strengthen its credit. and to give confidence 
to its policy holders of its ability to meet its obligations. The fact is, the company 
did make the deposit.” 


[2] If a trust existed and was created by the act of the company, it will not be 
defeated because of any inability or want of authoritv on the part of the trustee to 
act. It is elemental that a court of equity will not allow a trust to fail for want of 
of a trustee. In any event, the fund was held by the commissioner of insurance as 
a trustee, and was surrendered by him to the receiver appointed by the court. and 
is now in the custody of the court. We treat the fund, therefore, in the hands of 
the receiver, as being a trust fund created by the corporation “for the protection 
of the policy holders of said company.” 


[3,4] II. Our inquiry then becomes one as to whether or not the anpellee, as 
the holder of a claim for unearned premiums, is entitled to have said claim estab- 
lished as against said trust fund, or, in other words, was the trust fund created for 
the protection of the appellee as a policyholder in said company? Does apnellee's 
claim for unearned premiums accrue to him “as a policy holder,” entitling him to 
“protection” under the stipulated terms of the trust? 


We therefore first ascertain whether or not the unearned premiums are pro- 
vided for in the policy of the appellant company or by the statutes of the state, so 
that they come within the terms under which the securities were deposited, and en- 
titled apnellee to recover therefor as a policyholder. It is stipulated that the noli- 
cies involved in this action were all written upon the standard form provided by 
the statute of this state. The statute then in force respecting policies of companies 
other than life insurance contained a provision which required the policy to have 
embodied in it the following clause (Supp. 1913, § 1758b11) : 
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“This policy shall be cancelled at any time at the request of the insured; or by 
the company by giving five days’ notice of such cancellation either by registered 
letter directed to the insured at his last known address, or by personal writien no- 
tice. If this policy shall be cancelled as hereinbefore provided, or becomes void or 
cease, the premium having been actually paid, the unearned portion shall be re- 
turned on surrender of this policy or last renewal, this company retaining the cus- 
tomary short rates; except that when this policy is cancelled by this company by 
giving notice it shall retain only the prorate premium.” 

The policies issued by the corporation in accordance with the statute above quot- 
ed, provided that: 

“If this policy shall be cancelled as hereinbefore provided or become void or 
cease, the premium having been actually paid, the unearned portion shall be return- 
ed on surrender of this policy or last renewal, this company retaining the custom- 
ary short rates.” 

The trial court also found, and it appears to be established by the record, that, 
on the appointment of the permanent receiver, by order of court, the policies, bonds, 
and contracts of said corporation were “canceled” as of the date of the appointment 
of the permanent receiver. 

Appellant concedes in argument: 

“That the appointment of the permanent receiver on the ground of the insol- 


vency of the company ipso facto as a matter of law cancelled the corporation’s con- 
tracts and policies.” 


See 22 Cyc. 1404. 

The statute provides for a “cancellation” of the policy by either the insured or 
the company. It also expressly provides for a contingency where the policy “be- 
comes void” or shall “cease.” The same result follows in either case under the 
express terms of the policy. If it is “canceled” or “becomes void” or shall “cease,” 
“the premium having been actually paid, the unearned portion shall be returned” to 
the policyholder. This provision of the policy was a part of the contract between 
the company and its policyholders. Whether or not it should be held that, under the 
statute, there was a “cancellation” according to the terms of the policy, it is con- 
ceded that the policy was “cancelled” by the insolvency of the company and the 
appointment of the receiver. Furthermore, in any event, the policy did ‘become 
void” and did “cease.” It makes no difference in legal effect whether the policy was 
legally “canceled” or whether it became “void’ and “ceased.” The provisions of the 
policy meet each of these contingencies. The condition of the policy is that in 
either situation the unearned portion of the premium “shall be returned” to the 
policyholder. The deposit of the securities of the corporation with the commissioner 
of insurance, it is stipulated was a deposit for “the protection of the policy holders.” 
It must be held that it was for the protection of the policyholders in all of the 
terms and conditions of the policy. One of these terms and conditions was the 
payment of the amount specified in the event of loss. Another term and condition 
was that, if the policy should be canceled or should become void or cease, then the 
unearned premium should be returned to the policyholder. It is undoubtedly true 
that the company, in depositing its securities with a trustee, could have limited the 
terms and provisions and the purposes of the trust created. It could have limited 
it to the protection of policyholders as to any loss they might incur under the 
policies, or it could have limited it for the benefit of policyholders as to the un- 
earned premiums, but, under the stipulation of facts in this case, it did neither one. 
It is stipulated that the deposit was for the broad and general purpose of being “for 
the protection of policy holders.” This being true, it must be regarded as having 
been for the protection of policyholders in all matters covered by the terms and con- 
ditions of the policy, one of which was for the return of unearned premiums under 
certain conditions. 


[5] III. It is urged that the unearned premiums are provided for by the statute 
to be kept by the corporation in a separate fund, and that appellee must have re- 
course to such fund. 

Code 1897, § 1702 (see Code 1927, §§ 8936-8938), provides: 


“The directors or managers of a stock company incorporated under the laws of 
this state shall make no dividends, except from the profits arising from their 
business; and in estimating such profits there shall be reserved therefrom a sum 
equal to forty per cent. of the amount received as premiums on unexpired risks and 
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policies, which amount so reserved shall be unearned premiums; and there shall 
also be reserved all sums due the corporation on bonds and mortgages, bonds, stocks 
and book account, of which no part of the principal or interest thereon has been 
paid during the year preceding such estimate of profits, and upon which suit for 
foreclosure or collection has not been commenced, or which, after judgment has been 
obtained thereon, shall have remained more than two years unsatisfied, and on 
which interest has not been paid; and such judgment with the interest due or ac- 
crued thereon and remaining unpaid, shall also be reserved. Any dividend made 
contrary to these provisions shall subject the company making it to forfeiture of its 
franchise.” 

The stipulation of facts recites: 

“It is further stipulated and agreed that the said A. B. & C. Co. never earned 
any profits and never had any net earnings, and never paid any dividends to its 
stockholders. The said A. B. & C. Co. did not keep in its unearned premium ac- 
count separate from its other funds any monies, or securities whatsoever; but it did 
set up on its books a 40% Premium Reserve under the method of bookkeeping pre- 
scribed by the Insurance Department of Iowa. This was simply a bookkeeping en- 
try, however, and because of the fact that the losses on each and every class of 
insurance written by said company exceeded its gross receipts from premiums, and 
the entire premiums were absorbed by the payment of losses and expenses of opera- 
tion of the company, almost as soon as received, there were never sufficient funds 
or assets in the hands of the company aside from its assets deposited with the In- 
surance Department at Des Moines, lowa, to equal the premium Reserve so set up 
on its hooks. The books of the company as so kept were at all times subject to ex- 
amination by the Insurance Department, and were examined at regular intervals.” 


The above provision of the statute, under the facts stipulated, is not a limita- 
tion upon the right of the claimant as a policyholder to resort to the trust fund 
which was created “for the protection of policy holders.” There was no reserve 
fund created by this corporation for the payment of unearned premiums. Under 
the record, no profits were made, no dividends were declared, and no fund was 
created out of which unearned premiums could be paid. The statute, under the 
record and the facts in this case, furnishes no bar to the claimant’s right to resort 
to the trust fund which was created by the deposit of securities under the broad 
and comprehensive statement that they were to be “for the protection of policy 
holders.” 

IV. Again, it is contended that the deposit of securities was solely for the pro- 
tection of policyholders who suffered loss and were entitled to indemnity under the 
policy. The deposit of securities was not so limited. The purpose was not so cir- 
cumscribed. It was “for the protection of policy holders.” It was in no way 
limited to losses that might occur under policies. The right to recover the unearned 
premium was as much a right under the policy as the right to recover indemnity for 
loss incurred. In one event the policyholder would recover under the terms of the 
policy for a loss; in another event he would recover under the terms of the policy 
for the unearned premium. He would recover either “as a policy holder” under the 
express terms of the written contract between the parties. 

[6] V. It is also contended that, after the appointment of the receiver, the 
appellee was no longer a “policy holder,” and hence could not claim unearned pre- 
miums as such. He was not a policyholder in the sense that the policy remained in 
force for the purpose of protection against future loss thereunder, but he was a 
policyholder as to all rights which had then accrued to him under the policy. That 
is exactly what the appellee is claiming here; namely, one of the rights secured to 
him under the terms of the policy and which accrued to him by the very terms of 
the contract. After the appointment of the receiver, the appellee was still a policy- 
holder to the extent of the rights that accrued to him as such at that time. One who 
suffers a loss under a policy of insurance does not cease to be a “policy holder” for 
the purpose of recovering for the loss under the policy, although in a sense it may 
be said that the policy has “ceased.” 


[7] VI. Again it is urged that appellee’s claim is in reality only a claim for 
damages for the breach of the contract by its legal termination, and hence appellee 
cannot recover as a policyholder. Appellee’s claim is for the specific thing provided 
for in the contract, to wit, the unearned premium, which it was agreed should be 
repaid to him. He is asking for the enforcement of the contract according to its 
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terms, in an amount expressly fixed by the contract. Appellee paid a premium in 
advance for insurance for an extended term. The policy has ceased before the ex- 
piration of that term. Under the contract, the unearned premium for the balance of 
the term is to be repaid to the appellee. He has received nothing therefor. His 
claim is strictly under the express provisions of the contract. 

Holding, as we do, that the fund in question was not illegally created, and that it 
was established by the corporation as a trust’ fund for the express purpose of being 
“for the protection of policy holders,” and the policies held by the appellee contain- 
ing the express provision that, in the event that the policies were canceled or became 
void or ceased, the unearned premium should be paid to the policyholder by the com- 
pany, it follows under the record in this case that the appellee as such policyholder 
is entitled to have his claim established as against the particular fund now in the 
hands of the receiver and which was delivered to him by the commissioner of insur- 
ance. 

No other provisions of the decree of the trial court are challenged on this ap- 
peal, and, for the reasons pointed out, it must be, and it is affirmed. 

Stevens, C. J., and Evans, Kindig, and Wagner, JJ., concur. 


AMERICAN SURETY CO. OF NEW YORK v. BLAINE. (No. 10211.) 
Court of Civil Appeals of Texas. Dallas. July! 14, 1928. 
Rehearing Denied Oct. 13, 1928. 

9 Southwestern Reporter (2d) 765. 

1. INSURANCE—INSURER CANNOT AVOID POLICY ON GROUND OF 
MISREPRESENTATION, NOT ONLY KNOWN TO LOCAL AGENT, 
BUT ACTUALLY MADE BY HIM, WITHOUT KNOWLEDGE OR 
AUTHORITY OF INSURED. 

Where misrepresentations contained in policy, relative to description of 
premises, were not only known to local agent of insurer, but were actually made 
by such agent without knowledge or authority of insured, who was not required 
to make application, by reason of fact that he had previously signed an applica- 
tion for insurance with another company, the insurer cannot avoid policy on 
ground of such misrepresentations, being estopped to deny that true conditions 
were stated in policy. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Appeal from District Court, Dallas County; T. A. Work, Judge. 

Suit by R. A. Blaine, Jr., against the American Surety Company of New 
York. Judgment for plaintiff, and defendant appeals. Affirmed. 

R. L. Stennis, of Dallas, for appellant. 

W. H. Flippen and John W. Miller, both of Dallas, for appellee. 

Jones, C. J. In a suit instituted in a district court of Dallas county by R. A. 
Blaine, Jr., appellee, against the American Surety Company of New York, 
appellant, to recover on a policy issued by appellant insuring apellee in the sum 
of $1,500 for a period of one year from May 17, 1921, against loss by burglary 
or theft of precious stone, jewelry, etc., owned by him, a judgment was rendered 
in appellee’s favor for the sum of $1,191, with interest at the rate of 6 per cent 
per annum from July 5, 1921, amounting to $1,612.55. Appeal has been duly 
prosecuted to this court. 

The facts are: On the night of July 5, 1921, the premises where appellee 
resided in Oak Cliff, city of Dallas, were burglarized, and a diamond stickpin 
was stolen from him. At the time appellee and another man occupied a room 
in the lower apartment of a two-story duplex apartment house. This apartment 
was leased and occupied by the brother of appellee, and the upper apartment 
was occupied by the owner of the building. There was no direct commurfication 
between the two apartments. At the time of the issuance of the policy in ques- 
tion, appellee was the owner of a diamond stickpin and one or two diamond rings. 
At the time of the burglary, the diamond stickpin.was in the shirt that had been 
taken off and laid in the room when appellee retired for the night. The shirt 
was found the following morning, lying in the yard, with the stickpin missing. 
Appellee at once reported his loss to the police and to the Miller Stemmons 
Company, local insurance agents for appellant and for other insurance companies. 
Shortly after the burglary, under the direction of said local agency, apnellee 
made a written, verified claim of his loss, delivered same to said agency, and was 
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informed that this was all he would have to do for his claim to be adjusted. It 
does not appear that any other proof of loss was made by appellee. 

The policy contained a stipulation that: 

“Affirmative proof of loss or damage under oath on forms provided by the 
company must be furnished to the company at its home office in New York City 
within sixty days from the date of the discovery of such loss or damage.” 

Some time prior to the issuance of the policy in suit, appellee had made 
written application for, and had taken out, through the same local agency, a 
similar policy in another company. Later he received notice from this local 
agency that the company issuing the first policy had ceased to write that charac- 
ter of insurance, and he was requested to return that policy and receive another 
one from them in a different company. This policy was returned to the local 
agency, and appellant’s policy sent to appellee in lieu thereof. Appellee made no 
additional written application to the local agency for the policy issued by 
appellant, and the application for its issuance was presumably made by the local 
agency. When appellee received the latter policy, he placed it in his safe without 
reading it, assuming it to be the same character of policy as the former one, 
In the application for the first policy, appellee explained to said local agency the 
conditions existing in reference to his occupancy of the room in the Oak Cliff 
premises, and this application contained the statement that the house was a two- 
story duplex apartment. In the policy in suit, the premises are described as a 
private residence, and that they are occupied for private residence purposes only. 
The policy also contains a clause that: 


“If the premises are located in a building in which more than two families 
reside, the company’s liability to any portion of the building used in common by 
other tenants, except that as represents the aforesaid property contained in one 
or more storerooms provided by the landlord for the use of the assured and 
located in said building, shall be limited to $50.” 

In appellant’s first amended original petition, on which the case was tried, 
it is alleged that: 

“Defendant and its duly authorized agents, with full and complete knowledge 
of all the facts with reference to all matters contained and set forth in said 
policy, and with full and complete knowledge as to the location of said property 
and said premises, and the condition of same and the use to which same was put, 
elected to become bound therefor, and for a valuable consideration, to it in hand 
paid by plaintiff, issued and delivered to said plaintiff the said policy above 
described. Wherefore said defendant became liable and bound therefor, and is 
estopped to deny that said policy contains the true facts, or to raise any question 
as to said policy, its terms and provisions.” 

A copy of the insurance policy is attached to the petition and made a part 
thereof. The original petition alleged the theft of a diamond ring, instead of a 
diamond stickpin. This, however, appears to have been the mistake of the 
attorney, as the report to the police department, and the sworn statement to 
the insurance company, made before the filing of such petition, described a 
diamond stickpin as the property stolen. The first amended original petition 
was filed October 25, 1923, more than two years after the theft. Appellant's 


answer was full and complete as to its defenses, and clearly raised all the issues 
herein discussed 


The case was tried to the jury on special issues, and in response to these 
issues the jury found that: (a) The loss was a diamond stickpin and not a ring; 
(b)the diamond stickpin described in appellee’s pleading was stolen; (c) such 
diamofid stickpin was stolen from appellee from his room in the Oak Cliff 
premises; (d) the cash market value of the stolen diamond at the time of the 
theft was $1,191 in the city of Dallas; (e) appellant’s agent or agents had full 
knowledge and information of the conditions and circumstances of the said Oak 
Cliff premises at the time it issued the insurance policy; (f) appellee gave notice 
on or about the day following the loss to the agents of appellee at the office of the 
Miller Stemmons Company in Dallas: (g) the diamond stickpin was taken from 
appellee withont his knowledge and consent, while he slept in one of the rooms 
of the Oak Cliff premises; (h) appellee had no other burglary, theft, or arson 
insurance covering any part of the Oak Cliff premises, other than appellant's 
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policy. These findings are supported by substantial evidence and are adopted 
as the findings of this court. 

There was a former trial of this case resulting in favor of appellee, and on 
appeal was reversed by the Court of Civil Appeals for the Sixth District. From 
this judgment appellant prosecuted a writ of error to the Supreme Court, on the 
theory that the case should have been rendered in its favor. The Supreme Court, 
in a brief per curiam opinon, denied the writ of error. “* * * for the reason 
that no error appears in the opinion of the Court of Civil Appeals as against 
the applicant, the American Surety Company of New York. The Court of Civil 
Appeals’ opinion is in 272 S. W. 828, and the Supreme Court opinion is in 115 
Tex. 147, 277 S. W. 619. The opinion of the Supreme Court also contains the 
following observation : 


“We do not agree, however, with the Court of Civil Appeals that the clause 
in the policy providing for proof of loss to be furnished at the home office of the 
company within sixty days is not in violation of Revised Statutes 1925, art. 5546.” 


The effect of the jury finding is that the proof of loss was made and delivered 
to the local agency in Dallas, and the undisputed evidence is that, when appellee 
had delivered such proof of loss, he was informed by appellant’s local agent that 
that was all he would be required to do, and that he relied on that statement. The 
Court of Civil Appeals held in its opinion that the clause in the policy, requiring 
proof of loss to be sent to the home office within 60 days, was a binding contract, 
not in violation of the provisions of article 5546, and not complied with by pre- 
senting a proof of loss to the local agency. The Court of Civil Appeals held 
against appellant in reference to its contention that the contract period of 
one-year limitation within which to file the suit would control, but that the four- 
year statute of limitation was applicable, and this holding was approved by the 
Supreme Court. These two decisions dispose of a number of appellant’s conten- 
tions in this case, and the assignments of error relating to these contentions 
are overruled without further discussion. 


The primary question for consideration on this appeal arises from the fact 
that the description of the premises in which appellee resided is misstated in the 
insurance policy. The effect of the description in the policy is that the building 
was a private residence occupied only by appellee, while the undisputed evidence 
shows that the building was a duplex apartment, with two families residing 
therein, and that appellee occupied a room in the lower apartment with the family 
of his brother-in-law. Appellant contends that, as appellee declared on the 
policy, he must be held to its terms, and that under the terms of the policy 
there can be recovery in a suit for the value of the stickpin, under this undisputed 
evidence and it was error for the court to refuse its peremptory instruction. The 
error of appellant rests in a failure to state accurately the cause of action alleged by 
appellee, in that no account is taken of appellee’s plea of estoppel. The effect 
of this plea, when considered in connection with the other allegations of appellee’s 
petition, is to declare on a cause of action under the terms of a contract of 
insurance, as those terms are set forth in the policy, and to declare that appel- 
lant is estopped to challenge the correctness of the description of the condition 
of the premises as such condition is set forth in the policy, because its local 
agent prepared such description of the premises after he had been fully informed 
by appellee of the true condition of the premises in the respects called for by 
the policy, and it was on this theory that the trial court allowed a recovery, 
although the undisputed evidence showed that the premises in which appellee 
resided were incorrectly described in the policy. 


It will be remembered that appellant’s local agency first secured for appellee 
the issuance of a similar policy in another company, and that under the testimony 
of appellee he correctly stated at this time his living conditions, and that the 
policy issued correctly reflected such conditions; that, when the policy in 
question was issued he was not called on by appellant’s local agency to make 
another application, or to make any other description of the premises in which 
he lived, and that the misdescription of this fact contained in this pol'cy was 
the mistake of the agent, who assumed to act on this information theretofore 
given, and not appellee’s mistake. This evidence was not disputed by the local 
agent, and appellee assumed that the policy contained the description of the 
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premises as he had given same, and did not know of the misdescription until afte 
the theft. 

[1] The question, therefore, resolves itself into this: Can appellant ayoig 
this policy on the ground of misrepresentations contained therein, material to 
the risk, when the true facts concerning such misrepresentations were not only 
known to its local agent, but actually made by him without the knowledge or 
authority of appellee? This question must be answered in the-negative. Mecca 
Fire Insurance Co. v. Smith (Tex. Civ. App.) 135 S. W. 688; Wagner v. West. 
chester Fire Ins. Co., 92 Tex. 549, 50 S. W. 569 (authorities therein cited); Law 
of Insurance (Joyce) § 477a and § 479; Briefs on the Law of Insurance (Cooley; 
vol. 7, §§ 2622 and 2633, and startin therein cited. We therefore hold that. 
under the facts of this case, appellant is estopped to deny that the true conditions 
were stated in the policy, and we overrule all of appellant’s assignments of error 
on this issue. 

[2] Appellant contends that it was error to refuse a number of its special 
requested instructions submitting special issues to the jury. Each of these issues 
requests a finding of fact in reference to a condition existing at the premises 
where appellee resided. None of them requested a submission as to the knowl- 
edge of appellant’s local agent in reference to the misstatement of these condi- 
tions in the policy. They were, therefore, in reference to evidentiary matters, 
and were correctly refused. 

There are other assignments of error, which we do not deem necessary to 
discuss, but which we have examined and overruled as being without merit, 
Finding no reversible error, it is the opinion of this court that this cause should 
be affirmed. 

Affirmed. 
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MISCELLANEOUS 


BURNS v. WESTERN PROTECTIVE INS. CO., et al. (No. 16354.) 
Kansas City Court of Appeals. Missouri. June 11, 1928. 
Rehearing Denied June 25, 1928. 

9 Southwestern Reporter (2d) 676. 

3, INSURANCE—CHARTER AMENDMENT OF STIPULATED PREMIUM 
INSURANCE COMPANY TO LEGAL RESERVE COMPANY DID NOT 
CHANGE CORPORATE EXTSTENCE OR AFFECT ITS CONTRACT. 
FOR SAILE OF STOCK ON COMMISSION (REV. ST. 1919, §§ 6126, 6186). 

Where stipulated premium insurance company, not required to have all 
its capital stock sold under Rev. St. 1919, § 6186, amended its charter so as to 
become an old line legal reserve insurance company, required to have all of its 
stock subscribed to under section 6126, there was no change in corporate ex- 
istence of company, but merely change in character of insurance that it could 
write, and change did not affect contract with plaintiff for sale of company’s 
stock on ground that by amendment all stock of reorganized company had been 
subscribed as shown by articles of incorporation. 

(For other cases, see Insurance, Dec. Dig. § 32.) 


§ INSURANCE—CHARTER AMENDMENT OF STIPULATED PREMIUM 
INSURANCE COMPANY, MAKING IT LEGAL RESERVE COMPANY, 
HELD NOT TO CREATE NEW CORPORATION (REV. ST. 1919, §§ 
6126, 6186). 

Amendment by stipulated premium insurance company, not required to 
have its capital stock sold under Rev. St. 1919, § 6186, to old line legal reserve 
company, required to have its capital stock subscribed and portion thereof paid 
for, under section 6126, did not create new corporation. 


(For other cases, see Insurance, Dec. Dig. § 32.) 


7 INSURANCE—INSURANCE COMPANY’S FAILURE TO HAVE STOCK 
FULLY SUBSCRIBED ON BECOMING LEGAL RESERVE COMPANY 
HELD MATTER FOR STATE, AND NOT TO AFFECT LIABILITY 
FOR COMMISSIONS ON STOCK SALES AFTER CHANGE (REV. ST. 
1919, § 6126). 

Violation by stipulated premium insurance company of Rev. St. 1919, § 6126, 
requiring it to have full amount of its capital stock in good faith subscribed 
vhen it amended its charter to become old line legal reserve company, is mat- 
ter between company and state, and does not affect liability of company for 
commissions on sales of stock sold after charter amendment. 

(For other cases, see Insurance, Dec. Dig. § 32.) 


9. INSURANCE—STOCK SALE AFTER COMPANY BECAME LEGAL 
RESERVE INSURANCE COMPANY HELD NOT VOID, AND COM- 
MISSIONS COULD BE RECOVERED WITHOUT ATTACKING LE- 
GALITY OF REINCORPORATION (REV. ST. 1919, § 6126.) 

Under Rev. St. 1919, § 6126, requiring insurance company to have full amount 
of capital stock in good faith subscribed after amending charter to become old 
line legal reserve company, but not declaring stock subscription void if not ta- 
ken before amended charter was issued, company selling stock after that time 
was not doing an essentially unlawful act violating public duty or contravening 
any rule of public policy, and hence plaintiff, suing for commissions for sale 
of stock after charter amendment, was not required to attack legality of com- 
pany’s reincorporation to recover. 

(For other cases, see Insurance, Dec. Dig. § 33.) 

Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 


Action by R. P. Burns against the Western Protective Insurance Company 
and others. Judgment for plaintiff, and defendants appeal. Affirmed. 

James S. Summers and Yates & Tipton, all of Kansas City, for appellants. 

Nourse. & Bell and Henri L. Warren, all of Kansas City, for respondent. 

Bann, J. This is a suit to recover commissions on sales by plaintiff of cer- 
tain capital stock of the defendant. There was a verdict and judgment in fa- 
vor of plaintiff in the sum of $3,175.00 and defendant has appealed. 
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[1] Defendant insists that its demurrer to the evidence should have been 
sustained. In view of this contention it is necessary for us to state the facts 
ind all reasonable inferences that may be drawn therefrom in favor of the 
plaintiff. The facts show that the defendant was incorporated in 1923 under 
the laws of the state of Missouri as an insurance company on the stipulated 
premium plan; that from and after January 14, 1924, it began and continued to 
do business as a stipulated premium insurance company until August 25th oj 
that year when, upon the amendment of its charter under the provisions of 


section 6186, R. S. 1919, it became an old line legal reserve insurance company 
with a capital of $200,000.00 


According to the evidence, it was unnecessary for defendant, while it was 
a stipulate premium insurance company, to have all of its capital stock “sold” 
But under the provisions of section 6126, R. S. 1919, it was required, before com. 
mencing or continuing to do business as an old line company, to have the full 
amount of its capital stock in good faith subscribed, and at least $100,000.00 of 
its stock paid in and invested in various securities named in the statute. It js 
iurther provided in that section that an old line company shall not have the 
right to commence or continue business “until it holds, for the balance unpaid 
on all its capital stock subscribed for, the notes of the respective subscribers 
with good and sufficient security therefor, other than the stock of said com. 
pany.” 

It appears that the defendant company some time in the year 1924, the 
exact time not being disclosed in the evidence, decided to amend its charter 
so as to come within the provision of the law relating to old line legal reserve 
insurance companies. At this time interviews between plaintiff and one Wol- 
cott, vice president and general manager of defendant, had resulted in plain. 
tiff’s employment by the defendant to solicit persons, whose names were fur 
nished by the defendant, to purchase stock in the defendant company, the in- 
ference being that this stock was to be sold in order to comply with the law 
in relation to old line insurance companies. This agreement was entered into 
during the early part of May, 1924. Under it plaintiff was required to interview 
persons whose names were furnished and to bring them if possible to the office 
of defendant where its officers would conclude the contract of purchase with 
the customer. For this service plaintiff was to receive ten per cent. of the 
amount received for the stock in case a sale thereof was made. The stock was 
to be and was sold for $50.00 per share. Plaintiff interviewed various persons 
to whom the stock was sold by defendant. In the petition it is alleged that 
the amount of stock sold to plaintiff’s customers was $3,831.20. There were 
eight of these purchasers in all, some of whom were first interviewed before 
August 25, 1924, when defendant received a charter from the state changing 
it from a stipulated premium insurance company to an old line legal reserve in- 
surance company, and some thereafter. The contracts with all of plaintiff's 
customers were consummated after the change of the company except with one 
Gordon. Plaintiff's commission on the sale to Gordon amounted to $100.00. 

About the middle of September, 1924, plaintiff was told by Wolcott that 
the defendant would pay a commission of only five per cent. on sales of stock. 
Plaintiff admitted defendant’s right to reduce the commission on sales there- 
after to be made but refused to recognize its right to pay less than ten per 
cent. on sales to persons who had been solicited by him under and in accordance 
with his contract with defendant, whether the sales were consummated before 
or after the day of his conversation with Wolcott. After the middle of Sep- 
tember, 1924, plaintiff solicited no new customers but continued to work on his 
old customers and he finally discontinued his connection with defendant about 
the first of November, 1924. At least two of plaintiff’s customers did not con- 
summate their contracts for the purchase of their stock until after plaintiff 
had severed his connection with defendant. Plaintiff received from defendant 
advancements or payments from time to time, totaling the sum of $600.00 and 
apparently, the jury allowed defendant this sum in arriving at its verdict. 

It is claimed by defendant in support of its contention that its demurrer to 
the evidence should have been sustained, that after defendant became an old 
line legal reserve insurance company it had no more stock for sale and there: 
fore could not have been liable in this case in any amount in view of the fact 
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that plaintiff has received more than his commission on stock sold before the 
amendment of defendant’s charter. In this connection it is claimed that the rec- 
ord conclusively shows that the capital stock had been fully subscribed at the 
time the amendment of the charter was issued by the state, and the defendant 
had no stock to sell after that time; that plaintiff admitted that he knew of 
the amendment of the charter and the legal consequences thereof; that plain- 
tif must have been selling stock of individuals instead of that of the company. 


[2] We think that the evidence is overwhelming to the effect that all of the 
stock sold that is in controversy in this suit was that of the defendant. _ The 
evidence shows that one McPherson, president of the defendant, furnished 
900,000 worth of “securities,” apparently property of his own, in order to make 
it appear that the stock had been subscribed and paid for whereas it was not 
subscribed, at least, not wholly so. We infer that the names of various individ- 
wals were used as subscribers in applying for the new charter as, according to 
the articles of incorporation, the entire stock had been subscribed by. these 
parties, forty-five in all. The amount of the capital stock was $200,000, divided in 
eight thousand shares of the par value of $25.00 each. Just what per cent of the 
capital stock had been bona fide subscribed at the time the new articles were filed 
js not disclosed in the testimony. Whether the defendant intended to pay McPher- 
son in cash from time to time for the securities put up by him or to return the 
securities so lent to it as rapidly as the company built up its assets from stock sales, 
does not clearly appear from the evidence, but it does appear that plaintiff at all 
times was selling defendant’s stock and not that of McPherson or any other individ- 
wal. This is shown, in part, by the fact that where notes were taken in pay- 
ment of the stock, they were made in the name of the executive committee of 
the defendant who had been given authority by it to manage and conduct its 
business; all of the money received from sales on stock involved in this suit 
was deposited in defendant’s bank account and used by it in conducting its 
business; the stubs in the stock book contained a form showing whether the 
stock issued had been previously issued to some other person and as to the 
issuance of the stock in controversy the spaces on the stubs were left blank. 
The inference we gather from the stubs of the stock book is that the issuance 
of the stock to plaintiff’s customers was original stock. There is no showing 
that the stock was ever issued to McPherson or any other individual and there- 
after transferred or reissued to plaintiff’s customers. 


[3] Defendant insists that before August 25, 1925, the time of the amend- 
ment of its charter, all of its stock in the “reorganized” company had been sub- 
scribed as shown by the articles of incorporation and it was “either a going 
iegal reserve company with its stock all gone or an aggregation departed from 
legal status as a stipulated premium company and not yet ‘arrived’ as a legal 
reserve company.” “There is no one to whom he could look for a contract 
binding upon this defendant because this defendant had not yet come into be- 
ing.” We think there is no merit in this contention. There never was any 
change really, in the corporate existence of the defendant, there was merely 
a change in the character of insurance that it could write. Section 6186, R. S. 
1919, provides for the amendment of the articles of incorporation of an insurance 
company existing or doing business under the stipulated premium plan law by 
a majority of its board of directors accepting the provisions of the insurance 
law in reference to incorporation of old line legal reserve companies; that, 
when this is done, it shall be the latter kind of a corporation “the same as if 
it had originally been incorporated thereunder”; that it “shall submit a record 
of the proceedings of its board of trustees, together with the amended articles” 
to the Attorney General for his approval as to “the legal form thereof”; that 
such companies should enjoy and exercise all the rights and privileges accord- 
ing to law “to companies originally incorporated” under the law in reference 
to old line legal reserve companies, and that— 


“Compliance with this section shall in nowise annul, modify or change any 
of the existing contracts or obligations of the corporation, and any and all 
such contracts and liabilities shall continue in force and effect the same as if 
such corporation had not reincorporated under the provisions of this section; 
compliance with the provisions of this section shall in no way prejudice, im- 
pede or impair any pending action, proceeding or rights previously acquired.” 
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[4-6] It is apparent that the amendment of the charter of defendant unde 
the provisions of section 6186, R. S. 1919, did not create a new corporation, 
It is well settled that— 


“The mere amendment of a charter or articles of incorporation does not 
create a new corporation or otherwise affect the identity of the corporation, of 
its existing rights of action, property rights, or liabilities; and this is true eyeq 
where the amendment is made by the substitution of a new charter, if the 
wc te is to amend merely and not to create a new corporation,” 
MC. J. 

See, also, 14 C. J. 194, 195, 196, 197; Grand River College v. Robertson, @7 
Mo. App. 329. 

There is no question but that defendant had a right before the change jn 
its charter to contract with plaintiff to pay him a commission upon sales of 
stock, looking toward the procurement of enough subscribers to comply with 
the law in reference to the organization of insurance companies under the old 
line legal reserve plan, unless there was something otherwise unlawful in con. 
nection with such a contract not suggested by the defendant. Even though 
the change in the charter of defendant should be construed as creating a new 
corporation, defendant, with full knowledge of the facts, accepted and retained 
the benefit of plaintiff’s services by selling stock to his customers and taking 
and using the money paid for such stock in its business and thus ratified and 
adopted the acts of its officers and incorporators in employing plaintiff and js 
liable under the contract with him. Royal Casualty Co. v. Puller, 194 Mo. App. 
588, 186 S. W. 1099, Taylor v. Ins. Co., 266 Mo. 283, 181 S. W. 8, and Reynolds 
v. Title Guaranty Trust Co., 196 Mo. App. 21, 189 S. W. 33, cited by defendant, 
are not in point. Defendant continued to allow plaintiff to have a desk in its 
office and to conduct his business with it as he had done before. The statute, 
section 6186, makes it liable upon the contract with him, made before the 
amendment of its charter. 

We think there is no question but that defendant is liable to plaintiff for 
his commission on sales of stock sold after the change in the charter, unless 
the mere fact that the law, section 6126, R. S. 1919, providing that defendant 
should have the full amount of its capital stock in good faith subscribed at the 
time of the amendment of its charter, should be construed as depriving defend- 
ant of having any stock to sell after its charter was amended. 


[7, 8] There is no question but that defendant violated the law when it 
amended its charter and as a matter of fact it should not have had any stock 
for sale at that time but that is a matter between it and the state of Missouri. 
Home Stock Ins. Co. v. Sherwood, 72 Mo. 461, 464; Sedalia, etc. Ry. Co. v. 
Abell, 17 Mo. App. 645, 655, 656; Commerce Trust Co. v. Hettinger, 181 Mo. 
App. 338, 343, 168 S. W. 911; Schierenberg v. Stephens, 32 Mo. App. 314, 324, 
325. As before stated, while defendant should not have had any stock for sale 
after the amendment of its charter, it in fact did have and it having continued 
to accept plaintiff’s services under its contract with him, if necessary a new con- 
tract will be implied between plaintiff and defendant coming into existence af- 
ter the amendment of its charter and in terms the same as its original contract 
with him. 

[9, 10] Defendant says that its amended charter, reciting that the stock 
was tully subscribed, together with the law requiring that it should be fully sub- 
scribed before it could commence or continue to do business, conclusively shows that 
it had no stock for sale after August 25, 1925, and that plaintiff is attacking ihe 
so-called reincorporation of defendant when he says that these circumstances do not 
show as a matter of law that all the stock was duly subscribed and paid for. We 
do not think that plaintiff is attempting to attack the legality of defendant’s existence 
as a corporation under its so-called reincorporation when he attempts to recover 
from defendant. Plaintiff is not required to atiack the legality of defendant's 
“reincorporation” in order to recover in this case. The statute does not declare a 
stock subscription void if not taken before the amended charter is issued, and in 
selling stcck after that time it was not doing an essentially unlawful act, violating 4 
public duty, or contravening any rule of public policy. See 14a C. J. p. 309. If it 
were, then it could not have recovered from a subscriber secured after that time upon 
his unpaid subscription, if any, who with knowledge of the facts participated 
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in the affairs of the company. But there is no doubt that such a recovery could 
have been made. Home Stock Ins. Co. v. Sherwood, supra; Sedalia, etc., Ry. 
Co. v. Abell, supra; Trust Co. v. Hettinger, supra. In the case of Wilson v. 
Torchon Lace & Mercantile Co., 167 Mo. App. 305, 149 S. W. 1156, cited by 
defendant, the whole court did not concur, but, in any event, it is not in point. 
The evidence in the case at bar shows that the sales to plaintiff’s customers 
have been consummated, the stock delivered and the full consideration therefor 
received by defendant. So neither defendant nor said stockholders can ques- 
tion the transaction. Schierenberg v. Stephens, supra. See, also, i4a C. J. 
293. If defendant has received the benefit of a contract of sales of stock that 
cannot be questioned, then it ought to pay plaintiff his commission. 

[11] It is claimed that plaintiff cannot recover commissions consummated 
after he severed his connection with defendant but his contract did not require 
him to consummate a sale. 

From what we have said there is nothing in the contention of defendant in 
reference to the claimed error in the giving of plaintiff’s instruction No. 1 and 
the refusal of defendant’s instructions Nos. 4, 6, 7 and 9. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


KASEL v. MILWAUKEE EMPLOYEES’ PENSION ASS’N. (No. 26752.) 
Supreme Court of Minnesota. Aug. 3, 1928. 
(Syllabus by the Court.) 
221 Northwestern Reporter 21. 
INSURANCE—BENEFICIARY ASSOCIATION MAINTAINING OFFICE IN 

ILLINOIS, AND EMPLOYING NO SOLICITORS IN STATE, HELD 

NOT “DOING BUSINESS” WITHIN STATE AUTHORIZING STATE 

COURT JURISDICTION. 

A beneficiary association, with its only office in Illinois, which employs no soli- 
citors, or other agents in this state, collects dues from members through the Chicago 
office of their employer, and does nothing locally but pay resident members their 
claims for accrued benefits payment being made from Chicago, held not to be 
“doing business” in this state. 

(For other cases, see Insurance Dec. Dig. § 814.) 

Appeal from District Court, Steele County; Fred W. Senn, Judge. 

Action by Henry Kasel against the Milwaukee Employees’ Pension Association. 
From an order denying defendant’s motion to set aside the service of summons, 
defendant appeals. Reversed. 

Arthur D. Cloud, of Chicago, Ill., and Sawyer, Gausewitz & Lord, of Owa- 
tonna, for appellant. 

Nelson & Nelson, of Owatonna, for respondent. 

Stone, J. Action to recover the accrued installments of a disability pension 
under a benefit certificate issued by defendant to plaintiff. Defendant appeared 
specially, moved to set aside the service of summons for lack of jurisdiction and 
appeals from the order denying that motion. 

Defendant is an Illinois corporation which has never been domesticated in this 
state and claims that it has never transacted business here in such fashion as to 
authorize the service of summons against it upon a resident agent. On the hearing 
of the motion, there was both oral and documentary evidence. Findings of fact 
were made and the conclusion reached that the defendant, when the summons was 
served upon one of its directors in Minnesota, was doing business here so as td 
confer upon the courts of this state jurisdiction over it. The only question on 
this appeal is whether the record sustains that conclusion. 

The purpose of defendant as stated by its by-laws is to “establish and maintain 
a permanent fund for the protective benefit of persons in the service of the Chicago, 
Milwaukee & St. Paul Railway Company who may be eligible to membership and 
who become members of this organization.” It seeks and has members wherever 
the railway company operates but its headquarters and only business office are in 
Chicago. It has no agents elsewhere. 

The payment of dues and other contributions from members is voluntary rather 
than a matter of contractual obligation. Payments by members are. not made di- 
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rectly to defendant but, with the member’s consent, are deducted from his monthly 
pay by the division paymaster of the railway. The latter credits defendant there. 
with and settlement is made monthly between the treasurer of the railway company 
and defendant at Chicago. The entire deductions for all of defendant’s members 
for a given month are paid by one check to its order. 


Defendant has many members in Minnesota fiom whom dues are being collect. 
ed as just stated. Its purpose is to pay pensions in case of “dire need” and disa. 
bility of its members and it is paying some such pensions in Minnesota. Neither 
by its membership certificates nor by-laws are those pensions made payable at the 
home office in Chicago, so necessarily they are payable in each case at the residence 
of the beneficiary. Bothwell v. Buckbee, Mears Co., 275 U. S. 274, 48 S. Ct. 124 
72 L. Ed—. As occasion requires, doubtless defendant must investigate in this 
state demands for pensions and other benefits made by members residing here. The 
testimonv is that it never had occasion to investigate a claim in Minnesota unti] 
plaintiff asserted the one which it is the purpose of this action to enforce. The 
investigators do not adjust claims. They report to the directors at Chicago, by 
whom and where the claim is allowed or denied. 


At the time the action was commenced, defendant had no solicitors in Minne. 
sota. In fact, it has never had any regular solicitors here or elsewhere. Only on 
occasion has it sent out some of its members, paying their “time and expenses” 
while they were so employed, to advertise it with employees of the railway who had 
not yet become members. These solicitors did not take applications after the man- 
ner of the conventional insurance agent and were not authorized to receive money, 
It seemed to have been their function only to advertise defendant and to go no 
farther than to get prospective members in contact with the home office at Chicago, 
Defendant’s main reliance for increased membership is upon the favorable opinion 
and recommendation of those who are already its members. 

The case seems to us to be within the principle of Minnesota Commercial Men's 
Ass’n. v. Benn, 261 U. S. 140, 43 S. Ct. 293, 67 L. Ed. 573, wherein it was held that 
such an association as defendant does not do business in a given state merely be 
cause its members resident there solicit mew members, nor because it insures lives 
of persons living therein, mails notices addressed to beneficiaries at their homes 
and pays losses by checks from its home office. That defendant pays what it calls 
“pensions” does not make its business other than insurance. The pensions are but 
a snecies of insurance against disability from casualty or old age. The case is 
distinguishable from Bothwell v. Buckbee, Mears Co., 275 U. S. 274, 48 S. Ct. 124 
72 L. Ed. —. because of a local aspect of the contract there involved which has nm 
counterpart here. 

Order reversed. 


Aetna 
Akin, 
Amer 
S. | 
Amer 
Cri 
Amer 
Arka 
Autot 
sailey 
Benat 
Benne 
Black 
Black 
Blain 
Britis 
Brow 
Burns 
Citize 
Cleme 
Comn 
Comn 
Contii 
Det I 
Dz. 
Eiseni 
Fidel; 
Fort 
Foscu 
Frahe 
Free 
Globe 
Golds 
Good! 
Greer 
Hand 
Harr: 
Harri 
Hart 
Hens 
Home 
Hows 
Hysa 
Incon 
In re 
In re 
Insur 
D. 
Insur 
Johns 
Kasel 
Kava 
McC: 
McC 
Mass 
Mass 
Mass 
Mav 
Med) 
Metr 








’ Handley v. Metropolitan Ins. Co. (Me. S. J C.) 


CONTENTS 


TABLE OF CASES REPORTED 


Aetia Wiis: Co. et al, Zillah Transp, Corwin (iim Si) fo ecsctscssnec cscs’ 73 
Akin, Fort Worth Mut. Benev. Ass’n. of Texas v., (Tex. C. C. A.) ......... 29 
American Bonding & Casualty Co. State ex rel Gibson Atty. Gen. v., (la. ‘di 
il: paces rtebe ded ob SAN CK oa RO CEeRO eR CaMeRene eeae Tareas e wa wime mace diay 
American Citizens Labor & Protective Inst. of Texas v. Wesley (Tex. C. ia 
aA): <oclelcalettin: bacdieemyem wig waa aie aa Oia ciple alae retain Sele ala dale sata a Re eee oe 32 
American Surety Co. of New York v. Blaine (Tex. C. C. A.) ........... 135 
Arkansas State Life Ins. Co. Henson v., (Ark. S. C.) ............... Biase. “Se 
Automobile Ins. Co. of Hartford, Smith et atv... (Comm SS. -©.) ccc eer adale 68 
Bailey, Citizens Ins. Co. of Missouri v., (U.S. C. C. A.) ....... anaes Seat 41 
Benanti v. Security Ins. Co. of New Haven, Conn. (Mo. C. A.) .......... 125 
Banter. Frome. bts: Cow. (CRG COE Rey oe cea eias oink odcatereanecaues 111 
Risck etal v Continental Casualty ‘Co. (Tex: CG. CAL) ccc. ccckeiiccs dee 115 
Black et al v. Provident Life & Accident Ins. Co. (Tex. C. C. A.) ........ 115 
Blaine, American Surety Co. of New York v., (Tex. C. C. A.) ........... 135 
Pan America seur. Co. beartwy CMO: ©. Aly sc5e cc cccccuawccukecwcewes 122 
Brown, Free and Accepted Masons of Texas v., (Tex. C. C. A.) .......... 28 
Burns v. Western Protective Ins. Co. et al (Mo. C. A.) .........cceeeeeees 139 
Citizens: Bis; ‘Co. of Missouri v; Batley. (US: €. ©. AL. ccescc hc cecnsvacs 41 
ants WV. rerren.. (Ga: SCY oncccccseedeccwdeawav onsen uses ccuueuneens 3 


Commonwealth ex rel Baldrige v. Ministers Protective gd (Pa. SC.) 22 
Commonwealth Life Ins. Co. v. Goodknight’s Adm’r. a CL AED cvacaceas 9 
Continental Casualty Co., Black et al v.. (Tex. C. C. A.) .....ccccccccees 115 


Det Fornede Dampskibs Selskab v. Insurance Co. of North America (N. Y. 
D: C) 


SOOO eee ERR EEE HEHEHE EHH EEE EEE HEHE HEHE HEHEHE HEHEHE HEHEHE EE EEE 


Eisenmann, Fraher v., (Cal. D. C. A.) 


Pee meee eee etre eee ee eres eeeeeeeseese 


Fidelity Union Trust Co., Prudential Ins. Co. v., (N. J. C. E. A.) ........ 
Fort Worth Mut. Benev. Ass’n. of Texas v. Akin (Tex. C. C. A.) 
Foscue v. Greensboro Mut. Life Ins. Co. et al (N.C. S. C.) 


Fraher v. Eisenmann (Cal. D. C. A.) 


eee enone 


64 
117 
13 

29 
101 
117 
Free and Accepted Masons of Texas v. Brown (Tex. C. C. A.) ........... 28 
Gione & Ruteers Fire Ins. Co., Howell v., CN. ¥. S.C.) concen ec ciccacces 78 
Galgstem: v: New York Eafe Ins. Co. ON: ¥. SoC). 2c cds cicsciccmsuacdinds . 
101 

88 

85 

82 

122 

84 

111 

78 


Goodknight’s Adm’r., Commonwealth Life Ins. Co. v.. (Ky. C * ) 
Greensboro Mut. Life Ins. Co. et al, Foscue v., (N.C. S. C.) 


Harrington v. Southern Surety Co. (la. S. C.) 
oct. Maton Denes. Soe; Vic“ CAM So Ce) cscdds dati cawe ecweckaceeeas 
Hart v. British America Assur. Co. (Mo. C. A.) 
Henson v. Arkansas State Life Ins. Co. (Ark. S. C.) 
Home Ins. Co. v. Bennett (Tex. C. C. A.) 
Howell v Globe & Rutgers Fire Ins: Co. O€Ne Y.-S. Ci) cc ccsceiccccsveavcs 

FCA: Waicowitl: Iot0e: Vi, Crest: ' Ce €. Aep ccscs tna ctedewcenecacactees 128 


ee ee ee 


Income Guaranty Co:; Sanborn v., (iirehe SiC.) .eecs cond dowiwcctccciscae’ 95 
Rete Commons oS: COs COMO CEE Wl occu che Giedels cca ocddaln tea eauinteeees 67 
Mere eiwiey Ss cstate CIN. ©. Gale Com caccuctccccuuateumentehaneatneced 14 
a Co. of North America, Det Fornede Dampskibs Selskab v., (N. Y 

BRR cacaieedi Sia ga aiasere (hcg, ahh Siacet heii gee tee Re PEI = ican Fant ayant 64 
Insurance Co. of North America et al, Ramsdell et al v.. (Wise. S.C.) ...... 62 
Johnson v. School Dist. No. 1 of Multnomah Countv et al CO EP stn 53 
Kasel v. Milwaukee Employees Pension Ass’n. (Minn. S. C.) ............0- 143 
Ravandolt ‘y.:St: Paul F. @ M. Ins. Ce Mien. SoC.) oo oe oleic ccc ccccaccs. 120 
McCarthv v. Prudential Ins. Co. of America (N. Y. S. C.) <...........006- 15 
McCoy. St. Paul Fo. & M. tna: Cav; €Gai Co Ae) creer ec ites cvecndetes 119 
Massachusetts Bonding & Ins. Co. v. "Worthy CREK OC CARP ocd. ce tntex 104 
Massachusetts Mut. Life Ins. Co.. Russell v.. (Ohio C. ALY J......... ce eee 21 
Massachusetts Protective Ass’n., Wilcox v., (Mass. S. J. C.) ..........0... 89 
MN VUE  CWCnale.” Si OUpr is. 3s ce aero cc teehee aka wek Coes uaa 37 
Medworth v. St. Paul Fire & Marine Ins. Co. (S. D. S.C.) ...........008. 57 
Metropolitan Ins. Co., Handley v., (Me. S. J. C.) ..... c.g ccce cee ce eee cees 8&8 


1 








































































































































































































































































‘The Insurance Law Journal, Vol. 72 


Milwaukee Employees Pension Ass'n. Kasel y., (Minn. S. C.) 

Ministers Protective Society, Commonwealth ex rel Baldrige v., (Pa. S$. C. 
Mutual Protective Ins. Co., Shaw v., (Mo. C. A.) 

National Benev. Soc. v. Harris (Ark. S. C.) 

National Fire Ins. Co., Newman v., (Miss. S. C.) 

C.J 
C.) 
5 


National Life Ins. Co. v. Sparrow (Miss. S$ 
Newman vy. National Fire Ins. Co. (Miss. $ 
New York Life Ins. Co., Goldstein v., (N. Y. S. C.) 
Norton, Southland Life Ins. Co. v., (Tex. C. C. A.) 
Provident Life & Accident Co., Black v., (Tex. C. C. A. 
Prudential Ins. Co. v. Fidelity Union Trust Co. (N. J. 
Prudential Ins. Co. of America, McCarthy v., (N. Y 
Raleigh Hardware Co. v. Williams et al (W. Va. S. C. 
Ramsdell et al v. Insurance Co. of North America et al 
Rudell, May v., (Wash. S. C.) 
Russell vy. Massachusetts Mut. Life Ins. Co. et al (Ohio C. A.) 
St. Paul F. & M. Ins. Co., Kavanagh v., (Mich. S. C.) 
St. Paul F. & M. Ins. Co. v. McCoy (Ga. C. A.) 
St. Paul Fire & Marine Ins. Co., Medworth v, (S. D. S. C.) 
Sanborn v. Income Guaranty Co. (Mich. S. C.) 
School Dist. No. 1 of Multnomah County et al, Johnson v., 
Security Ins. Co. of New Haven, Conn., Benanti v., (Mo. C. 
Shaw v. Mutual Protective Ins. Co. (Mo. C. A.) 
Smith et al v. Automobile Ins. Co. of Hartford 
Southern Surety Co., Harrington v., (la. §. C.) 
Southland Life Ins. Co. v. Norton (Tex. C. C. A. 
Sparrow, National Life Ins. Co. v., (Miss. S. C.) 
State ex rel Gibson Atty. Gen. v. American Bonding & Casualty Co. (la. 
S: sp 
Terrell, Clements v., (Ga. S. C.) 
Walcowich Bros. v. Hysaw (Tex. C. C. A.) 
Wesley, American Citizens Labor & Protective Inst. of Texas v., 
AD 
Western Protective Ins. Co. Burns v., (Mo. 
Wilcox v. Massachusetts Protective Ass’n. (Mass. S. J. C.) 
Williams, Raleigh Hardware Co. v., (W. Va. S. C.) 
Worthy, Massachusetts Bonding & Ins. Co. v.. (Tex. C. C. A.) 
Zillah Transp. Co. v. Aetna Ins. Co. et al (Minn. S. C.) 


TOPICAL INDEX 


Control ard Regulation in General. 
8. RESOURCES AND SECURITIES. 
That deposit with insurance commissioner as guaranty for payment of policies was not 
required by statute held not to affect trust character of fund. State 
Atty. Gen. v. American Bonding & Casualty Co. (Ta.) 

II. Insurance Companies. 

(A) STOCK COMPANIES. 


§ 32. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

32—-Charter amendment of stipulated premium insurance sompany to legal reserve compiny 
did not change corporate existence or affect its contract for sale of stock on commission 

Charter amendment of stipulated premium insurance company, ma'ing it legal reserve 

company held not to create new corporation. Insurance company’s failure to have stock 

fully subscribed on becoming legal reserve company held matter for state, and not to 

affect liability for commissions on stock sales after'change. Burns v. Western Protective 

Ins. Co. (Mo.) 

33. CAPITAL AND STOCK. 

Stock sale after company became legal reserve insurance company held not void and com- 

missions could be recovered without attacking legality of reincorporation. [Burns v. 

Western Protective Ins. Co. (Mo.) ; 


ex rel Gibson 


2 
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§ 41. INSOLVENCY AND DISSOLUTION. 

§ 43. RIGHTS OF POLICY HOLMERS ON INSOLVENCY. 

43—Appointment of receiver for insolvent casualty company “‘cancelled’’ or made policies he 
come “void or cease’ requiring return of unearned premiums to policyholder. Policy: 


> 
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holder held entitled to have claim for unearned premiums established against insolvent 
casualty company’s deposit ‘“‘for protection of policyholders.” Statute requiring reserved 
fund for unearned premiums held no bar to policyholder resorting to fund deposited 
for protection of policyholders. After appointment of receiver for insolvent casualty 
company, policyholder continued as ‘‘policyholder” to extent that his rights as such had 
then accrued. Claim of policyholder seeking to recover unearned premium on casualty 
company’s insolvency held on, contract not for damages. 
Gen. v. American Bonding & Casualty Co. (Ia.) ......... 4 accereee ; 130 
(B) MUTUAL COMPANIES. 
§ 57. FRANCHISES AND POWERS. 
(2). Contracts of insurance. 
(3). Policies on cash premiums or stock plan. 
57(3)—Mutual insurance companies held authorized to issue nonassessable policies, so 
long as they maintain statutory surplus, but failure to maintain surplus does not make 
nonassessable policies assessable. Johnson y. School Dist. No. 1 of Multnomah County 
et al. (Ore.) 
Ill. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 75. IMPLIED AGENCY. f 
75—Broker, holding himself out as general agent for insurer in soliciting plaintiff’s business, 
held company’s agent as to plaintiff. Benanti v. Security Ins. Co. of New Haven, Conn. 
Mo.) Ses 
(B) AGENCY FOR APPLICANT OR INSURED. 
§ 104. Se TO PROCURE INSURANCE AND LIABILITY THERE- 
UNDER. 
104—Seller failing to insure automobile as agreed held not entitled, after automobile was 
stolen, to recover on note given therefor. Walcowich Bros. v. Hysaw. (Tex.) . 128 
IV. Insurable Interest. 
§ 114. NECESSITY IN GENERAL, 
114—Person can insure own life and make policy payable to whomsoever he pleases, though 
beneficiary has no insurable interest in insured’s life, is not intending to enter into wager- 
ing contract. Person may insure own life and make policy payable to fiance; man and 
woman engaged to be married have sufficient interest in life of each other as will sup- 
port insurance on life of one for benefit of other. Clements v. Terrell. (Ga.) 
114—Life insurance .contract may be made payable to any one designated by insured, and 
rule applies to mutual aid associations, in absence of statute. American Citizens Labor 
& Protective Inst. of Taxes et al. Wesley. (Tex.) 
114—Insured to recover must have insurable interest and loss. Ramsdell v. Insurance Co. 
of North America et al. (Wisc.) ‘ 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—Person may insure own life and make policy payable to fiance; man and woman 
engaged to be married have sufficient interest in life of each other as will support 
insurance on life of one for benefit of other. Clements v. Terrell. (Ga.) .......... 
116(1)—Corporation has insurable interests in life and health of its officers. May v. Rudell 
(Wash.) Pa iedeu aware 
(5). Creditors. 
116(5)—Creditor has insurable interest in debtor’s life to extent of indebtedness. Creditor’s 
right to insurance on debtor’s life includes advances made after he is named beneficiary. 
American Citizens Labor & Protective Inst. of Taxes v. Wesley. (Tex.) 
§ 117. ESTOPPEL TO DENY INTEREST. 
117—Lack of insurable interest under life policy can be raised only by insurer. Clements v. 
Terrell. (Ga.) 
V. The Contract in General. 
§ 125. WHAT LAW GOVERNS. 
(1). In general. 
125(1)—Fire insurance contract on property in state is governed by state law. Johnson v. 
School Dist. No. 1 of Multnomah County et al. (Ore.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(5). Acceptance and effect thereof. 
136(5)—Monthly reduction clause in automobile fire policy cannot be evaded by failure to 
read it. Home Ins. Co. v. Bennett. (Tex.) ; 
(B) CONSTRUCTION AND OPERATION. 
§ 1464. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Insurance policies must be interpreted as other written contracts, where language 
used is clear and explicit. National Benev. Soc. v. Harris. (Ark.) 
(3). Liberal or strict construction. 
146(3)—Contracts for marine insurance are to be liberally construed in favor of insured. 
Howell v. Globe & Rutgers Fire Ins. Co. (N. Y.) 
146(3)—Insurance policies using doubtful language must be construed favorably to insured. 
National Beney. Soc. v. Harris. (Ark.) 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Policy may be shown as taking effect subsequent to its date because of failure to comply 
with some condition precedent. Newman v. National Fire Ins. Co. (Miss.) 
155—Insured, requesting insurance with no specifications as to policy, and agreeing to offer 
for issuance of “trip policy” will be assumed to intend ordinary policy. Insured, spe- 
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cifying that steamer should be “fully insured’? will be assumed to intend that term be 
given ordinary use in marine insurance. Smith et al v. Automobile Ins. Co. of Hart. 
ford (Conn.) 

§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 

(4). Insurance “for whom it may concern.” 

156(4)—Rider to marine insurance contract, stating insurance was “for whom it may con- 
cern” eliminated provision prohibiting change of interest and embraced interest of per. 
son ultimately appearing concerned, who could obtain benefit of policy. Marine policy 
for whom it may concern covered damages to insured or conditional buyer and as. 
signee of insured ‘and buyer could recover proceeds. Howell v. Globe & — Fire 
Ron. Go... €N.. ¥.) ‘ 

§ 175. COMMENCEMENT OF RISK. 

175—-Builders’ risk policies held not effective before construction had begun, though old 
buildings destroyed by fire was to furnish part of materials. Builders’ risk held to 
take effect on date issued only\ in case building at that time was in process of con- 
struction. Newman vy. National Fire Ins. Co. (Miss.) : he 

175—Marine policy ‘fat and from” home port attaches as soon as becoming effective. Risk 
under marine policy covering voyage “from” one port to another commences only af- 
ter voyage begins. Risk under policy covering policy ‘‘from’’ home port to port of des- 
tination did not attach when vessel sank at wharf, where she had gone to take cargo. 
Insurer’s tender of policy and demand for premium held consistent with claim of no li- 
ability for sinking of vessel before commencing voyage. Smith et al v. Automobile 
Ins. Co. of Hartford (Conn.) Sem Kikts nes 


VI. Premiums, Dues and Assessments. 

VII. Assignment or other transfer of Policy. 

VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 

IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty. 

(A) GROUNDS IN GENERAL. 


§ 262. FRAUD OR FALSE SWEARING ON OBTAINING INSURANCE. 
262—Statute providing that policy and application shall constitute entire contract does not 
deprive insurer to right to rescind for conspiracy to defraud it. Goldstein v. New York 


ite Ine, Oo. ON. Ye. Doe oe ESI Or oe RANE a eae 18 


§ 263. WARRANTIES. 
§ 265. —— DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS 


265—Insured’s statement he owned 100 per cent interest in land and crop insured against 


hail constituted warranty and where false plaintiff’s good faith was immaterial. Citizens 


Ins. Co. of Missouri v. Bailey (U. S.) 
MATTERS RELATING TO PROPERTY OR, INTE REST INSU RED. 
SEAWORTHINESS OF VESSEL. 
There is implied warranty in policy of marine insurance that vessel is seaworthy at 
inception of risk; policy of marine insurance does not attach, if vessel, is unseaworthy 
at inception of risk; as between owner and insurer, burden of proving breach of war- 


ranty that vessel is seaworthy at inception of risk rests upon insurer. Zillah Transp. Co. 


JEtna Ins. Co. et al (Minn.) = Soest Foie 
§ 282. TITLE OR INTEREST OF INSURED. 
(2). Character of title or interest in general. 
282(2)—Whether croppers has present vested interest in growing crop insured against 
hail depended on parties’ intention. Citizens Ins. Co. of Missouri v. Bailey (U. S.) 
(13). Vendor and purchaser of personal property. 
282(13)—Statement insured owned 100 per cent. interest in land and crop was false, where 
another had contracted to purchase interest. Citizens Ins. Co. of Missouri v. Bailey 
iu “S) 
X. Forfeiture of Policy for Breach of Promissory Warranty, ‘Covenant, 


or Condition Subsequent. 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Rider to marine insurance contract, stating insurance was “for whom it may con- 
cern”’ eliminated provision prohibiting change of interest and embraced interest of per- 
son ultimately appearing concerned, who could obtain benefit of policy. Defense to 
action on marine policy, payable to whom it may concern, alleging property was trans- 


ferred without insurer’s consent, held insufficient. Howell v. Globe & Rutgers Fire | 


Ins. Co. (N. Y.) poate 2 
(14). “Commencement of foreclosure proceedings” or ‘“‘notice of sale.” 
328(14)—Insurer, paying fire loss to lien creditor held not entitled to subrogation because 
of notice of sale while property in custodia legis. Raleigh Hardware Co. v. Williams 
§ 334. PRECAUTIONS AGAINST LOSS. 
et al. (W. Va.) 
(1). In general. 
334(1)—Statutory proviso that failure to lock automobile shall not defeat recovery of insur- 
ance held not to invalidate warranty clause. Hart v. British America Assur. ~ 
(Mo.) NG er 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. sai 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURES 
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§ 360. IN GENERAL. 

: (3). Application of dividends or credits to prevent forfeiture. 
360(3)—Insurance company cannot escape liability by refusing to apply funds in its hands 
belonging to insured to payment of premiums or assessments. Insurer failing to apply 
sum due insured as benefits to premiums cannot escape liability, though tender of bene- 
fits had been refused. National Life Ins. Co. v. Sparrow (Miss.) 


Estoppel, Waiver, or Agreements Affecting Right to Avoid or 
Forfeit Policy. 
APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
rs waiver of forfeiture, may be established by express agreement, conduct, 
f dealing, or ratification. Foscue v. Greensboro Mut. Life Ins. Co. et al 
C3 ‘ + eens 
POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
EFFECT OF PROVISLONS OF POLICY. 
2). Conditions to which restrictions apply. 
Authority of insurance agent having limited power to waive policy conditions is 
rily restricted to negotiations connected with inceptien of contract. Soliciting 
authority te waive forfeiture for faiture to pay premium within time 
s 1 v. Greensboro Mut. Life Ins. Co. CN. C. 
376(2 Soliciting agent held without authority to waive forfeiture for failure to pay prem- 
ium within time specified Foscue v. Greensboro Mut. Life Ins. Co. (N. C.) ‘ 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
: UNDER HIS DIRECTION, 
(1). In general. 
379(1)—In r cannot avoid polic m ground of misrepresentation. not only known to local 
agent, but actually ma ) im, without knowledge or authority of insured. American 
Surety Co. of New York v. aine (Tex.) 
§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR 
MENTS 
(11.) Otter to return 
392(11) Insurer held estopped from 


automobile theft policy was void ab initio, 
where it did not te 1 ‘ : 


‘a d tilon three years after denying li- 
ability. PB t Securi I f New Haven, Conn. (Mo.) 
397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

Insurer adjusting loss under tornado policy after cancellation held not estopped to 
deny liability when sued by insured. Medworth vy. St. Paul Fire & Marine Ins. Co. 
CS: F.) ‘ 


XII. Risks and Causes of Loss. 

(A) MARINE, INSURANCE 

§ 415. UNSEAWORTHINESS OF VESSEL. 

415—Insured had burden of proving loss of vessel was caused by some risk or hazard 
covered hy marine policy; inference may be drawn that loss of vessel seaworthy at in- 
ception ef risk and sinning of voyage was within marine policy; evidence held to 
sustain finding that loss of vessel was result of risk renumerated in marine policy. 
Zillah Transp. Co. v. A&tna Ins. Co. et al (Minn.) 

(D) LIFE INSURANCE. 

§ 48. DEATH CAUSED BY BENEFICIARY. 

448—Beneficiary, murdering assured, cannot recover insurance money. Insured’s_ estate 
may recover on life policy, where beneficiary murders assured. Insurer would not be 
liable to beneficiary, or to insured’s administrator if beneficiary procured life policies 
intending to murder insured. Goldstein v. New York Life Ins. Co. (N. Y.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAI,. 

449—“Accidental death” means death directly and immediately regulting from accident. 
Wilcox v. Massachusetts Protective Ass'n. (Mass.) 

§ 465. SUICIDE OR SELF INFLICTED INJURIES. 

465—Recovery of sick indemnity could not be defeated on ground that insured’s break- 
down was due to overwork and was voluntary act. Shaw v. Mutual Protective Ins. 
Co. (Mo.) a heer ch = PS She Mey OP Lr eae 5 

465—It is immaterial under suicide clause, whether insured inflicted immediate death or 
mortal wounds causing death.’ Black et al v. Continental Casualty Co. (Tex.) 

XIII. Extent of Loss and Liability of Insurer. 

i‘A) MARINE INSURANCE. 

§ 473. VALUE OF SUBJECT MATTER. 

473—Owners expending Danish kroner to settle accounts in England and Norway held en 
titled to imbursements in general average for exact equivalent. Adjusters, in deter- 
mining contribution in general average, erroneously converted Danish kroner into dol- 
lars at exchange prevailing at time of adjustment. Det Fornede Dampskibs Selskab 
v. Insurance Co. of North America. (N. Y.) . : 

§ 477. GENERAL AVERAGE CONTRIBUTION. 

477—“Contribution in general average” is made on principle that what is given for general 
benefit of all should be made good by proportionate contribution. Right to contribution 
in general average was subject to law of United States where voyage ended in Ameri- 
> ons Det Fornede Dampskibs Selskab v. Insurance Co. of North America et 
al. (N. Y.) Saas wees 
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§ 490. DAMAGES INCURRED OR PAID. 

490—Insured can recover only damages sustained under marine policy. Howell v. Globe 
& Rutgers Fire Ins. Co. (N. Y.) ; Sas 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ S02. AMOUNT OF DAMAGE TO PROPERTY 

502—Insured to recover must have insurable interest ‘and loss. Dam: age recoverable under 
fire insurance policy is determinable as of date of fire, and contingent in insurer's 
right of restoration. Lessors did not sustain fire loss where lessee restored building, 
Ramsdell v. Insurance Company of North America et al. (Wisc.) : 


E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL DISABILITY. 

524—Insured’s inability after injury to perform substantial part of remunerative labor 
constituted ‘‘total disability’ within policy. Massachusetts Bonding & Ins. Co, y. 


Worthy (Tex.) 


XIV. Notice and Proof of Loss. 
§ 539. TIME FOR NOTICE AND PROOF. 
(3). “‘Immediate’’ notice. 
539(3)—Claimant accident policy requiring immediate notice of death, but excusing fail- 
ure to-give notice where notice is not reasonably possible, need only exercise due dil- 
igence. Wilcox v. Massachusetts Protective Ass’n. (Mass.) kes 
(5). Effect of failure or ‘delay. 
539(5)—Insurer, paying lien creditor, held not entitled to subrogation because no proof of 
loss was furnished by insured within 60 days. Raleigh Hardware Co. v. Williams 
et al. ‘(W. Va.) Saar 
§ 540. SUFFICIENCY OF NOTICE. 
540—Notice of accidental injury, unaccompanied by notice of resulting death, was _ suff- 
cient under accident ‘policy permitting autopsy and requiring notice of accident within 
limited time and immediate notice of ‘“‘accidental death.” Wilcox v. Massachusetts 
Protective Ass’n. (Mass.) 
§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
549—Insurance company, having notice of insured’s accident, should have information 
given concerning death prior to interment to take advantage of provision permitting 
autopsy. Wilcox v. Massachusetts Protective Ass’n. (Mass.) .. BS 
§ a EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 
550—Statements in proof of loss rejected by insurer as basis for settlement under accident 
ae held not conclusive on insured. Harrington v. Southern Surety Co. (Ia.) 85 612(2 


554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS ( 
AND OBJECTIONS. ’ § 61 
§ 61 


§ 555. —— IN GENERAL. § 
555—Proof of death is condition precedent to recovery under policy, but may be waived 615— 

by insurer. McCarthy v. Prudential Ins. Co. of America (N. Y.) .... 5 c 
§ 562. —— PAYMENT OF LOSS. 
562—Payment under “facility of payment’? clause would not constitute waiver of proof 615— 


of death, if invalid, but if discharging insurer’s liability, would constitute waiver. 
McCarthy v. Prudential Ins. Co. (N. eae hes 7 
XV. Adjustment of Loss. 


XVI. Right to Proceeds. 

§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 
SURED. 

582—-Rider, stating insurance was for whom it may concern, carried 


agreement by in- 
surer to pay loss to insured and other persons interested who could join in enforc- 
Marine policy for whom it may concern covered damages to insured or 


ing policy. 
conditional buyer, and assignee of insured and buyer could recover proceeds. Howell 


v. Globe & Rutgers Fire Ins. Co. (N. Y.) 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRE- 
SENTATIVES OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Industrial insurer having failed to exercise right respecting payment under ‘“fa- 
cility of payment” clause, where beneficiary predeceased insured, insured’s admin- 
istratrix was entitled to fund. In re Howley’s Estate. (N. “ 
583(2)—‘‘Facility of payment’ clause does not grant or take away cause of action, but 
affords insurer option to pay persons described therein and payment is defense to 
subsequent action on policy. Partial payment, under “facility of payment’ clause, is 
partial defense to action on policy. McCarthy v. Prudential Ins. Co. of America 
CH. “¥.3 : she ies 
584. LIFE OR ACCIDENT POLICY DESIG NATING BENEFICIARY. 640(2 
585. RIGHTS OF PERSONS DESIGNATED IN GENERAI,. n 
(1). In general. . 
585(1)—In order to defeat rights of beneficiary by exercise of option to pay insured money 640(3) 
in his life-time money must have been actually paid. Prudential Ins. Co. v. 7 : 
Union Trust Co. (N. J.) ; 
(3). Policy payable to wife. 
585(3)—Insurance payable generally to wife of insured can be recovered only by wife. 
Beneficiary named in group insurance policy designated as wife; may recover though 
not wife of insured world “wife” being descripto personae. Clements v. Terrell. (Ga.) 


6 





Topical Index 





g 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(2). Assignment as security. 
593(2)—Creditor, as assignee of life policy of plaintiff's deceased husband held entitled 
to proceeds of policy to apply on decedent’s indebtedness. Russell v. Massachusetts 
Mut. Life Ins. Co. (Ohio) 


XVII. Payment or Discharge, Contribution, and Subrogation. 

§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—Damage recoverable under fire insurance policy is determinable as of date of fire, and 
contingent on insurer’s right of restoration. Ramsdell v. Insurance Company of North 
America (Wisc.) ..... 5 Seis ; 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—In action on automobile fire policy interest held allowable from 60 days from date of 
notice of loss. Home Ins. Co. v. Bennett (Tex.) .. 

§ 6022. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Judgment for $5,000 attorney’s fees against insurance company, sued on $10,000 pol- 
icy, held excessive by $3,000. Southland Life Ins. Co. v. Norton (Tex.) 

602—$800 Attorney’s fees, where insured recovered $1,530.54 as benefits under health and 
accident policy, was excessive by $400. Massachusetts Bonding & Ins. Co. v. Worthy 
(Tex.) 

602—Evidence held to present issue whether stolen automobile had been locked as respects 
a for vexatious refusal to pay. Hart v. British America Assur. 
Co. (Mo. 

§ 605. SUBROGATION OF INSURER. 

§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 

(3). Subrogation under marine policies. 

606(3)—Cargo insurer’s right to recover against offending ship for loss of cargo extended 
only to amount fixed in limitation of liability decree. Insurer’s right to subrogation de- 
pends on cargo loser’s right to collect from wrongdoer. Insurer of increased value of 
cargo at destination over shipping value held not entitled to share in distribution of 
fund representing value at time of shipping. In re Columbia S. S. Co. (Ohio.)... 


XVIII. Actions on Policies. 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(2). Notice and proof of loss. 2 
612(2)—Proof of death is condition precedent to recovery under policy, but may be waived 
by insurer. McCarthy v. Prudential Ins. Co. of America (N. ) 
612(2)—Action on automobile fire policy held not prematurely broug 
of loss was not given, in view of actual knowledge. Home Ins. Co. v. Bennett (Tex.) 
§ 614. DEFENSES. 
§ 615. —— IN GENERAL. 
615—Insurer denying claim because not satisfied death was due to accidental injury could 
only — because of lack of accidental injury. Sanborn v. Income Guaranty Co. 
(Mich.) seas 
615—Tender out of court is not compliance with statute requiring deposit in court of pre- 
miums before misrepresentations can be relied on to defeat recovery. Recovery of sick 
indemnity under life policy to be defeated because of misrepresentations in securing 
policy requires deposit of premiums in court. Shaw v. Mutual Protective Ins. Co. (Mo.) 
§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Rider, stating insurance was for whom it may concern, carried agreement by in- 
surer to pay loss to insured and other persons interested who could join in enforcing 
policy. Howell v. Globe & Rutgers Fire Ins. Co. (N. Y.) a 
(5). Necessary and proper parties. 
624(5)—Insurance carrier, was properly joined as defendant, if policy or ordinance pur- 
suant to which policy was issued provided it should inure to benefit of public. Demur- 
rer on ground of misjoiner of insurance carrier held properly overruled, where com- 
plaint alleged that policy issued pursuant to ordinance inured to benefit of public. 
Fraher v. Eisenmann (Cal.) rated 


§ 628. DECLARATION, COMPLAINT OR PETITION. 

§ 633. —— TITLE OR INTEREST OF INSURED. 

633—Petition on fire policy must allege plaintiff owned destroyed property or had some in- 
surable interest therein at time of fire. Petition on fire policy alleging plaintiff’s owner- 


possession thereof at time of fire, 
v. McCoy (Ga.) 
§ 640. PLEA, ANSWER OR AFFIDAVIT OF DEFENSE. 

(2). Avoidance ‘and forfeiture. 
640(2)—Defense to action for sick indemnity that insured was in arrears on premiums, 
must be affirmatively pleaded. Shaw v. Protective Ins. Co. (Mo.) ~ 

(3). Loss and cause thereof. 
640(3)—Allegations that life policies are procured in conspiracy to swindle insurer, and that 
in carrying out conspiracy insured was murdered, held to state good defense to action 
on policies. Allegation that life policies were applied for by assured “at instance of” 
beneficiary held not equivalent to ‘allegation that beneficiary, who murdered insured, 
procured them. Allegations that assured assigned life policies to beneficiary who sub- 
sequently murdered him, held to state good defense to action on policies by ‘assured’s 
administrator. Goldstein v. New York Life Ins, Co. (N. Y.) VeNUKsese 
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(4). Notice and proofs of loss. aie : iy ; 
640(4)—Want of notice as defense to action for sick indemnity must be affirmatively plead- 
ed. Shaw v. Mutual Protective Ins. Co. (Mo.) 


$ 641. REPLICATION OR ‘REPLY AND SUBSEQU ENT PL, EADIN 
(2). Estoppel and waiver. 
641(2)—Pleadings held not to support defense of estoppel on ground insured informed in- 
surer’s agent ‘of facts regarding ownership of crops insured against hail, incorrectly 
stated in application. Citizens Ins. Co. of Missouri v. Bailey (U. S.) 


§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS 
(1). Declaration, complaint or petition.: 
643(1)—-Complaint on industrial policy, alleging proof of death held properly amended to 
allege waiver of proof of payment to insured’s sister. McCarthy v. Prudential Ins. 
Co. of America (N. Y.) Ne 
643(1)—-Any error in reforming theft insurance policy to state insured’s correct given 
name held immaterial since insured may amend petition to state real name. Benanti y. 
Security Ins. Co. of New Haven Conn. (Mo.) 
(2). Plea, answer or reply. 
643(2)-—Permitting filing of amended reply not avoiding answer, because not allegi sub- 
standard insurer would have insured — falsely denying having had cancer, held 
error. Commonwealth Life Ins. Co. v. Goodknight’s Adm’r. (Ky.) 


§ 646. PRESUMPTIONS AND BURDEN ‘OF PROOF. 
(2). Avoidance and forfeiture—insurance of property. 

646(2 There is:implied warranty in policy of marine insurance that vessel is seaworthy 
at inception of risk; policy of marine insurance does not attach, if vessel is unseaworthy 
at inception of risk; as between owner and insurer, burden of proving breach of war- 
ranty that vessel, is seaworthy at inception of risk rests'on insurer. Zillah Transp. Co, 
vy. -Etna Ins. Co. et al (Minn.) 

(6) Risk and cause of loss in general. 

646(0)- Insured had burden of proving loss of vessel was caused by some risk or hazard 
covered by marine ‘policy; inference may be drawn that loss of vessel seaworthy at in- 
ception of risk and beginning of voyage was within marine policy; evidence held to 
sustain finding that loss of vessel was result of risk enumerated in marine 
Instruction authorizing recovery under marine policy on finding vessel sank because 
ot either latent defect or peril of sea, without determining actual cause, held not erroneous, 
instruction authorizing recovery under marine policy in case vessel is lost by reason of 
strain due to improper loading held not erroneous; latent defect existing, but unknown, 
at time policy of marine insurance was written, is risk insured against; plaintiff suing 
on marine policy, does not havd@ burden of proving specific cause of loss; burden of 
proof generally rests on party who has affirmative of issue at commencement of trial. 
Zillah Transp. Co. v. Agtna Ins. Co. et al (Minn.) 

6460(6)—Reneficiary, to recover under accident policy, must prove accidental injury approx- 
imately causing insured’s death. Sanborn v. Income Guaranty Co. (Mich.) 

§ 647. ADMISSIBILITY OF EVIDENCE. 

647--Ordinance pursuant to which insurance policy on jitney -bus was issued held properly 
admitted over objection that it was irrelevant. Objection to admission of application 
for jitney bus permit and insurance policies deemed waived, where motion to strike 
out was not made. Admission of insurance policy ordinance and _application for per- 


mit held not to have prejudiced jitney bus driver in action for injuries. Fraher v. 
Kisenmann (Cal.) 
§ 065. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(3). Avoidance and forfeiture. 
605(3)—Evidence held insufficient to support finding that tornado policy at time of loss was 
in force. Medworth v. St. Paul Fire & Marine Ins. Co. (S. D.) .. ere 
605(3)-—-Recovery sick indemnity, defended on ground of false representations of health 
could not be defeated on ground that disability arose from tuberculosis ‘from long 
drawn out convalescense of flu under evidence. Shaw v. Mutual Protective Ins. 
( Mo.) rc ; 
665(3)—Insured not shown to have committed fraud in obtaining insurance, court was 
justified in action on policy, in sustaining validity of policy. Massachusetts Bonding 
& Ins. Co. v. Worthy (Tex.) 
(4). Toss and liability of insurer in general. 
665(4)—Ifsured had burden of proving loss of vessel was caused by some risk or hazard 
covered by marine policy; inference'may be drawn that loss of vessel, seaworthy at in- 
ception of risk and beginning voyage was within marine policy; evidence held to sus- 
tain finding that loss of vessel was result of risk enumerated in marine policy. Zillah 
Transp. Co. v. /&tna Ins. Co. et al (Minn.) 


(5). — Life and accident insurance. 
665(5)-—Evidence'in action on health and accident policy held sufficient to support findings 
of insured’s disability. Massachusetts Bonding & Ins. Co. v. Worthy (Tex.) 

(8). Estoppel or waiver. 
605(8)—Evidence held insufficient, in action on health policy, to show that insurer at time 

of issuing policy had knowledge that insured was suffering from malignant tumor or 
cancer. Handley v. Metropolitan Ins. Co. (Mo.) 


665(8)—Courts will liberally construe in} favor of insured circumstances indicating insurer’s 


policy. 
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election to waive forfeitures. Foscue v. Greensboro Mut, Life Ins. Co. et al (N. C.) 101 
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§ 668. QUESTIONS FOR JURY. 
F (4). Avoidance and forfeiture. 
(7). —— Health, condition or habits of insured. 
668(7)—Physician’s testimony as to difference between sarcoma and cancer held to 
submission of action on life policy to jury. Commonwealth Life}Ins. Co. v. 
knight’s Adm’r. (Ky.) 
668(7)—Testimony that preliminary diagnosis of plaintiff's sickness as incipient tubercu- 
losis was not justified made jury case in action on sick benefit policy, defended for 
false representations of health. Shaw v. Mutual Protective Ins. Co. (Mo.) 
(10). Loss and liability of insurer in general. 
(11). —— Life or accident insurance. 
668(11)—Court properly instructed for insurer, where evidence showed death from dis- 
ease and policy covered death by accidental means only. Henson vy. Arkansas State 
Life Ins. Co. (Ark.) Se ake 
668(11)—Whether insured was “immediately ‘continuously and wholly disabled” from 
of accident within accident policy, held for jury. Harrington v. Southern 
Co. (ia.) 
668(11)—Whether insured’s death resulted from fall, within provisions of accident policy, or 
from disease, held question for jury. Wilcox v. Massachusetts Protective Ass’n. 
(Mass.) ; 
668(11)—-Conflicting evidence as to cause of death in suit on accident policy 
issue of fact for jury. Sanborn v. Income Guaranty Co. (Mich.) : 
(13). Amount or extent of loss. 
668(13)—Where plaintiff in action on automobile fire policy testified to value of car, there 
was evidence of value to go to jury. Kavanagh v. St. Paul F. & M. Ins. Co. (Mich.) 
(15). Estoppel or waiver. 
668(15)—Jury had right, under evidence in action on health and accident policy, to conclude 
that insurer’s agent perpetrated fraud by filling in application with untrue representa- 
tions after knowing facts and that insured had no knowledge ‘thereof. Insured was 
not charged as matter of law with knowledge of fraudulent contents of application 
filled in by insurer’s agent. Massachusetts Bonding & Insurance Co. v. Worthy (Tex.) 
668(15)—-Directed verdict, for not filing proof of loss nor instituting action on automobile 
fire policy, within time, held properly refused, in view of acts of insurer’s agents. Ka- 
vanagh v. St. Paul F. & M. Ins. Co. (Mich.) 
§ 6069. INSTRUCTIONS. 
(10). Loss of property or indemnity and cause thereof. 
Insured had hi ae of proving loss of vessel was caused by some risk or hazard 
i by marine policy; inference may be drawn that loss of vessel seaworthy at 
of risk at i beginning of voyage was within marine policy; evidence held to 
susta f th loss of vessel was resvlt of risk enumerated in marine policy. 
Zillah Transp. Co. vy. A%tna Ins. Co. et al (Minn.) 
(12) Extent of loss and liability of insurer. 
669(12)—Instruction failing to fix particular date as‘expiration of time insured suing for 
sick indemnity was unable to perform duties held proper under evidence. Shaw v. 
Mutual Protective Ins. Co. (Mo.) 
§ 670. VERDICT AND FINDINGS. 
670—Findings did not support defense of estoppel on ground insured informed insurer’s 
agent of facts regarding ownership of crops insured against hail, incorrectly stated in 
application. Citizens Ins. Co. of Missouri v. Bailey (U. S.) 
XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 
§ 687. NATURE AND STATUS IN GENERAL. 
687—-Ministers Protective Society held “‘beneficial Society’? subject to insurance commission- 
er’s supervision and to dissolution under statute. Commonwealth ex rel Baldrige v. 
Ministers Protective Society (Pa.) , ; aa iw eens a 
§ 689. SPECIAL, CONSTITUTIONAL AND STATUTORY PROVISIONS. 
689—Beneficial society, not employing agents ‘nor offering benefits to general public held not 
withirr statute limiting death benefits. Ministers Protective Society held impliedly au- 
thorized by statute to issue benefit certificates. Commonwealth ex rel Baldrige v. 
Ministers Protective Society. (Pa.) s ; aa pales 
§ 691. REGULATION AND SUPE RVISION ‘OF BUSINESS. 
691—Ministers Protective Society held “beneficial Society,” subject to insurance commis- 
siouer’s supervision and to dissolution under statute. Commonwealth ex rel Baldrige 
v. Ministers Protective Society (Pa.) , 
§ 700. INSOLVENCY AND DISSOLUTION. 
§ 701. INSOLVENCY AND ITS EFFECT IN GENERALT,. 
701—Beneficial society with surplus and annual income exceeding expenses held solvent, 
though not actuarially so; “insolvency.’’” Commonwealth ex rel. Baldridge v. Ministers 
Protective Society (Pa.) 
7 G ROU NDS FOR DISSOLUTION. 
ciety, able to meet losses from income in ordinary course of business, 
annuities to income from investments, plus 2 per’ cent. of annuity fund, 
i cael ion rendering further transaction of business hazardous. Ministers 
Society’s issuance of christian workers’ policy held not! charter violation au- 
thorizing dissolution. Beneficial society’s failure to restrict membership to class would 
Not be charter violation authorizing dissolution in view of provision that any clergyman 
or other christian worker, more fully described in by-laws restricting membership may 
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become member by paying fee. Beneficial Society’s failure to set up annuity fund by 
withdrawal from surplus is not ae for dissolution. Commonwealth ex 
Baldrige v. Ministers Protective Society (Pa.) 
707. PROCEEDINGS TO ENFORCE DISSOLUTION. 

707—If beneficial society fails to heed insurance commissioner’s advice to remedy evils af- 
ter affirmance of order discharging rule for dissolution, new application for order to 
show cause for denying further relief may be made. Commonwealth ex rel Baldrige y, 
Ministers Protective Society (Pa.) 

(B) THE CONTRACT IN GENERAL. 


: 717. CONSTITUTION, BY- oe = RULES AS PART OF CONTRACT. 
71 EXISTING *PROVISIO 

718. Stembershie certificates entitling atic to benefits stated in beneficial society’s by- 
laws make latter part of contract. Commonwealth ex rel Baldrige v. Ministers Pro- 
tective Society (Pa.) 

(D) FORFEITURE OR SUSPENSION. 

§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 

). Powers of officers and agents. 

755(2)—Beneficiary held entitled to recover relief benefits, notwithstanding default in 
payment of dues, in view of secretary’s action. Free and Accepted Masons of Texas 
v. Brown (Tex.) 

§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 

(1). Necessity of proceedings to declare forfeiture. 

756(1)—Increased assessment provision of certificates held self-executing. National Beney. 
Soc. v. Harris (Ark.) 

(E) BENEFICIARIES AND BENEFITS. 


§ 767. INSURABLE INTEREST OF BENEFICIARY. 

767—Ljife insurance contract may be made payable to any one designated by insured, and 
rule applies to mutual aid associations in absence of statute. Creditor has insurable in- 
terest in debtor’s life to extent of indebtedness. Creditor’s right to insurance on debt- 
or’s life includes advances made after he is named beneficiary. American Citizens Labor 
& Protective Inst. of Texas et al v. Wesley (Tex.) 

§ 768. PERSONS WHO MAY BE — 

§ 770. STATUTORY PROVISION 

770—Statue restricting beneficiaries held ridley where order issuing certificate was 
not alleged to be fraternal benefit Society and statement of facts alleged a 
American Citizens Labor & Protective Inst. of Texas v. Wesley (Tex.) 

; 779. CHANGE OF BENEFICIARY. 
784. 

(1). In general. 

784(1)—-Substitution by officers of insurance order of name of new beneficiary in 
membership certificate on member’s application destroyed ‘original beneficiary’s “— 
American Citizens Labor & a Inst. of Texas et al v. Wesley (Tex.) ; 

§ 791. AMOUNT OF BENEFIT 

(1). Death benefits. 

791(1)—Where insured’s assessments were levied only on deaths in certain class, beneficiary’s 
recovery held governed by number in such class. Fort Worth Mut. Benev. Ass’n. of 
Texas v. Akin (Tex.) 

§ 793. RIGHTS OF BENEFICIARIES TO BENEFITS. 

793—Burial expenses of insured incurred, by creditor under agreement to pay therefor when 
he was made beneficiary of life policy constituted valid charge against insurance money. 
American Citizens Labor & Protective Inst. of Texas v. Wesley (Tex.) 

(F) ACTIONS FOR BENEFITS. 


§ 814. PROCESS AND APPEARANCE. 

814—Beneficiary association maintaining office in Illinois and employing no solicitors in 
state held not ‘‘doing business” within state authorizing state court jurisdiction. Kasel v. 
Milwaukee Employees Pension Ass’n. (Minn.) 

§ 816. EVIDEN 

§ 819. —— WEIGHT AND SUFFICIENCY. 

(2). Matters of avoidance or forfeiture. 

819(2)—Policy in fraternal benevolent association held not forfeited at insured’s death, 
where correspondence indicated suspension on subsequent date and insurer accepted 
check after death. Fort Worth Mut. Benev. Ass’n. of Texas v. Akin (Tex.) 
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CANCELLATION FOR FRAUD 
By, Fred S. Knight 


Developing further what seems to be the trend of the cases involv- 
ing questions on the “incontestable clause”, the Court of Chancery of 
New Jersey in New York Life Insurance Company v. Steinman, 143 
Atlantic 529; 72 Insurance Law Journal 170, recently held that a court of 
equity may properly entertain a bill filed by a life insurance company 
after the death of the insured for the cancellation and surrender of the 
policy and to enjoin the beneficiary from bringing an action at law 
thereon, when the bill is wholly based upon fraud of the insured in ob- 
taining the policy. 

Plaintiff, New York Life Insurance Company, issued a policy in 
which defendant Sarah Steinman was named as beneficiary. The policy 
contained a provision that it should be incontestable after two years 
from its date of issue except for non-payment of premium and except 
as to provisions and conditions relating to double indemnity. The in- 
sured died prior to the expiration of the two year period referred to in 
the incontestability clause and no action had been taken up to within a 
few months of such expiration. Plaintiff filed a bill for the cancellation 
and surrender of the policy. The bill was based wholly upon the fraud 
of the insured in obtaining the policy. Defendant moved to dismiss the 
bill on the ground of the existence of an adequate remedy at law. 


In denying the motion to dismiss, the Court of Chancery of New 
Jersey pointed out that under the decision in Mutual Life Insurance 
Company v. Hurni Packing Company, 44 Supreme Court 90; 62 In- 
surance Law Journal 145, it was held that the incontestability clause was 
for the benefit of the insured during his life time and at his death im- 
mediately inured to the benefit of the beneficiary and that such clause 
contemplates that the two year period shall continue to run against the in- 
surer in the event of the death of the insured during that period. The in- 
contestability clause is a bar to the defenses which it excludes at the end 
of the period named whether the insured is then alive or dead. The New 
Jersey Court further held that the fact that the bill was filed within a 
short time before the expiration of the period during which the insurer 
might contest the rights of the beneficiary presented a question clearly 
showing jurisdiction of a court of equity to relieve from the consequences 





of fraud, even though the fraud disclosed by the bill would be available 
as a defense in a court of law. 

We wonder just how long before the expiration of the incontestable 
period will a court of equity assume jurisdiction and enjoin the bringing 
of an action at law. So far as we know, this question has not been 
decided. 


MASSACHUSETTS MUTUAL LIFE INSURANCE COMPANY’S 
Seventy-seventh Annual Statement 


On our back cover for this month will be found an abstract from the 77th 
Annual Report from the Massachusetts Mutual Life Insurance Company of 
Springfield, Mass., covering the transactions for the year ended December 
31, 1928. The Massachusetts Mutual Life is one of those sterling New England 
institutions with the highest reputation for fair dealing to policyholders, for 
excellent management in general and for exceptional financial stability. Results 
achieved by this company last year as reflected in the report presented in this 
issue, show a total of admitted assets amounting to $327,107,301 an increase of 
$37,378,028 over the assets of a year ago. The policy reserve and other liabilities 
at the end of 1928 amounted to $308,365,489 an increase of $36,281,069 over the 
amount in last year’s statement. The surplus now stands at $18,741,812 measured 
by the Massachusetts standard. This shows an increase of over a million dollars 
above the surplus of a year ago. . 

The activity of the agency force of this company is reflected in the amount 
received for premiums which shows*an increase of $10,524,416 over the premiums 
of 1927 and in 1928 amounted to $62,627,243. The total income of the company 
in 1928 was $88,420,062 an increase of nearly fifteen million over the income 
of a year ago. 

During 1928 the company paid dividends and credited to policy holders 
$12,206,863 an increase of $1,186,452 over the same item of a year ago. Total 
payments to policyholders during 1928 were $33,032,690, nearly four and a half 
million more than payments of 1927. The company delivered new insurance 
amounting to $304,030,095 an increase of $41,538,452. The Massachusetts Mutual 


now has total insurance in force amounting to $1,804,256,531, a net gain over 
the previous year of $194,419,128. 

The guiding force in this company is its president, William H. Sargeant 
who began his career with the Massachusetts Mutual Life Insurance Company 
45 years ago and has been with it ever since, working up to the presidency 
through various capacities in practically every department of the company. He 
was elected president last year succeeding the late W. W. McClench. 


ADVANCE INFORMATION 


{Herewith we present summaries of cases which have been recently decided but which have not 
= been reported through the usual channels, As soon as they are so reported, they will 
¢ printed in full with citations, and will be indexed in the usual manner.—Editor.] 


Dreeben v. Mutual Life Ins. Co. of N. Y. 


LIFE.—Appellant was beneficiary of an insurance policy on the life of her 
-deceased husband and brought this suit to recover face amount of policy; but 
the insurance company obtained judgment based on its defense that insured by 
his failure to pay an annual premium that fell due during his life time had per- 
mitted the policy to lapse. Held that the premium for 1925 not having been paid 
when due, or within the grace period, appellant cannot base her claim for recov- 
ery upon the provisions of the policy, but must rely upon the extension agree- 
ments. Those agreements did not extend the policy itself, but on the con- 
trary extended only the time for payment of premium for six months from the 
date it was due. In clear, unmistakable language it was provided that the time 
of payment was extended until the 1st of July, and that if the premium should 
not be paid on or before that date the policy should be considered as having 
lapsed on the due date of the unpaid premium. The grace provision of the policy 
was not incorporated in the extension agreements, and therefore the time for 
payment was not extended for 31 days beyond expiration thereof, that is to say, 
beyond the first day of July. The contention of appellant that the policy re- 





mained in force until August 1, 1925, which was the day after insured died, held 
untenable. Judgment for defendant affirmed. 
—U. S$. C. C. A. 5th Cir. (Texas) Jan. 17, 1929. 


Prudential Ins. Co. v. Baciocco. 


LIFE.—The policy contains a provision, that in case of death by suicide 
within a year from its issuance the liability. of insurer shall not exceed amount 
of the premiums paid. Insured came to his death by violent means, within a 
year from the date of the policy. The simple issue therefore was whether his 
death was voluntary or involuntary, and here the only question is whether plain- 
tiff discharged the burden of proving that it was accidental or involuntary. Held 
that where, as here, evidence of self-destruction is circumstantial the insurance 
company must fail “unless the circumstances exclude with reasonable certainty 
any hypothesis of death by accident or by the act of another.” Appellant’s argu- 
ment is based largely, if not entirely, upon the assumption that insured must have 
gone to his death from the wall. Even so, he might have fallen from a sitting or 
reclining position on its top. The evidence is not at all conclusive that the body 
went to the water from the wall. From consideration of the entire record the 
court is of opinion that the manner of insured’s death is an unsolved mystery. 
judgment against company affirmed. 

—U. S. C. C. A. 9th Cir. (Calif.) Jan. 14, 1929. 


Spero v. Crusaders Mutual Ins. Co. 


LIFE.—Evidence.—As an affirmative defense, defendant alleged that insured 
was murdered and that death by murder was not covered by the policy. To 
substantiate this allegation that the death of insured occurred by murder, de- 
fendant offered to introduce in evidence a copy of the report from the coroner’s 
office. Objection was duly made by plaintiff, which objection was overruled, and 
exception noted. The coroner’s report was the only evidence offered and the 
same was offered through the secretary to the coroner who identified the same. 
Held that the trial court committed error in admitting the coroner’s report as it 
did, to show the cause of death. 

—Ct. of Appeals, Ohio, 8th Dist., Jan. 14, 1929. 
Security Life Ins. Co. v. Matthews. 

LIFE.—A life insurance policy on which the quarterly premium was $26.65 
was kept in force by payment of the premiums regularly for seven years, and 
the loan value of same to the end of the seventh year was borrowed by insured, 
and the quarterly premiums for three quarters of the eighth year were paid, and 
the fourth quarter premium was forwarded by check through the mail but was 
received after expiration of the thirty days of grace allowed by the terms of 
the policy. An additional loan value of sixty dollars on the policy was available 
at the end of the eighth year. Held that since the premiums due for three 
quarters of the year had been paid, the company had forty-five dollars loan value 
available which it should have applied to the payment of the fourth quarterly 
premium rather than to declare a forfeiture. If an insurance company wrong- 
fully repudiates its contract, insured may treat the contract as rescinded, and 
recover all premiums paid, with interest from date of payment of such premiums. 

—Sup. Ct., Ark., Jan 7, 1929. 
Calloway v. Miles. 

LIFE.—Industrial—Miles died April 17, 1926, with the policy in force. 
The Company brought its bill of interpleader, against both Miles and Mrs. Callo- 
way seeking injunction against separate suits and that it be discharged and that 
defendants be required to interplead. The fund was paid into court. A tempor- 
ary injunction was granted restraining prosecution of both above mentioned suits. 
The original suits against plaintiff were thus diverted into a contest between de- 
fendants. On the record, Mrs. Calloway’s demand did not arise directly upon the 
policy. Her claim is, that, by virtue of an agreement between the deceased Miles, 
the Company’s collector, and herself, she paid the premiums and kept possession 
of the policy and of the premium receipts with the understanding that the Com- 
pany would pay her the proceeds of the policy upon Miles’ death; that his agree- 
ment was also confirmed by the Assistant Superintendent of the Company. After 
death of insured she surrendered the policy and the premium receipt book, show- 
ing the payment of premiums by her to the Adjuster of the Company upon the 
agreement that she would be paid the proceeds of the policy. The suit of Albert 
Miles, as administrator, is based directly upon the policy contract. Held that 
the Company knew its rights, or at least should have known them. Payment to 





Mrs. Calloway was optional and such payment would have protected the Com- 
pany. It declined to pay her. It therefore became bound under another pro- 
vision of the policy contract upon presentation of proof of death to immediately 
pay Miles. It declined to pay him. A suit by each party in the state court re- 
sulted. Equity can not relieve the company at the expense of these claimants. 
Case remanded to dismiss the bill for lack of jurisdiction. 
—U. S. C. C. A. 6th Cir. (Ky.) Jan. 18, 1929. 
Booth v. Concordia Fire Ins. Co. 

FIRE.—Held that to avoid the policy under the condition against other in- 
surance, it is necessary that another contract of insurance be perfected, that 
is that there be a meeting of the minds on the other contract even though it be 
rendered invalid by some of the conditions of the policy, issued pursuant thereto, 
Incomplete insurance is not a breach of the condition. And “additional insurance 
issued by mistake without the request of insured and which he does not seek to 
enforce will not avoid a prior policy.” Under the evidence in this case the 
crucial question is whether there was a meeting of the minds on the contract 
embodied in the Hartford policy, that is whether plaintiff accepted that policy as 
a binding contract of insurance. This was a question of fact which should have 
been submitted to the jury. Directed verdict for defendant reversed, new trial 


ordered. 
—U. §. C. C. A. 4th Cir. (S. C.) Jan. 15, 1929. 
Harris v. North British & Mercantile Ins. Co. et. al. 


FIRE.—The insured alleged a loss by fire that was covered by the policy, 
but his petition affirmatively disclosed that he had failed to make sworn proof 
of loss within 60 days after the fire. On motion of insurer, judgment was entered 
dismissing petition. Held that the better view is that the requirement of proof 
of loss by insured within the sixty day limit provided by this standard form of 
policy is a condition precedent to the right of insured to maintain suit. This 
appears to be the prevailing view in the federal courts. The insured agreed to 
a requirement that he would make proof of loss within 60 days after a fire, and 
that no action on the policy should be sustained until after full compliance with 
that requirement. In other words, there was a contractual limitation of time 
upon the right to make proof of loss as well as upon the right to maintain suit. 
That limitation is not attacked as unreasonable, and does not appear to be so. 
It was impossible for insured to show “full compliance” with the requirement as 
to proof of loss after 60 days had elapsed from date of fire; for time of com- 
pliance was made an essential element of the requirement. Judgment affirmed. 

—U. S. C. C. A. 5th Cir. (Ga.), Jan. 17, 1929. 


Firemen’s Fund Ins. Co. v. Borschow. 


FIRE.—Evidence Proofs of Loss.—Appellee offered in evidence proofs of 
loss submitted to appellants. Their admission was objected to on the grounds 
that they were insufficient as proofs of loss under the terms of the policy, for 
various reasons. It appears that proofs of loss were accepted by appellants and 
retained. They were produced by them on the trial. It is not contended that 
they were not furnished in time nor is it shown that any objection was made 
to receiving them. Held that the proofs of loss were admissible to show com- 
pliance with the terms of the policy as to furnishing them. By receiving them 
without question appellants waived any defect in form. The recital as to the 
value in the proofs was not binding on appellants and the rule is that the 
sufficiency of the proofs of loss under the policy is usually a question for the 
jury. It can not be said, as a matter of law, that claiming the value of an old 
building to be the same as its replacement cost is so inconsistent with truth as 
to warrant the exclusion of the proof of loss. Judgment for appellee affirmed. 

—U. §. C. C. A. 5th Cir. (Texas) Jan. 17, 1929. 
Globe & Rutgers Fire Ins. Co. v. General Adjustment Bureau. 

FIRE —Held, that dismissal of the complaint was error. There being testi- 
mony from which the jury might infer lack of diligence on part of defendant’s 
agent, there was also testimony sufficient to support a recovery. If certain items 
in the proofs of loss presented by insured to insurer and upon which the loss 
was adjusted were largely overvalued, prima facie the plaintiff suffered injury. 
If in fact the adjusted loss did not exceed the fire loss because of under valua- 
tion of other items, the burden was on defendant to show that fact. New trial 
granted. 

—Ct. of Appeals, N. Y. 
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Jensen v. Continental Life Ins. Co. 


JENSEN v. CONTINENTAL LIFE INS. CO. 
Circuit Court of Appeals, ‘third Circuit. September 26, 1928. 
Rehearing Denied October 29, 1928. 
No. 3794. 
2& Federal Keporter (2d) 545. 

1. INSURANCE—PROOFS OF DEATH, INCLUDING SUICIDE FINDING 
OF CORONER’S JURY ARE ADMISSIBLE AS PRIMA FACIE EVI- 
DENCE OF FACTS THEREIN STATED AGAINST INSURED. 

Proofs of death, including a finding of suicide by coroner’s jury, are admissible, 
in action on policy, as prima facie evidence of the facts therein stated against 
insured and on behalf of insurance company, but such proofs of death, though 
an admission against interest do not estop plaintiff from showing that death 
was due to some other cause. 

(For other cases, see Insurance, Dec. Dig. §§ 550, 659|2], 062[1}.) 

On Petition for Rehearing. 

3. INSURANCE—ADMISSION IN EVIDENCE OF STATE REGISTRAR’S © 
CERTIFIED COPY OF CORONER’S CERTIFICATE STATING CAUSE 
OF INSURED’S DEATH HELD NOT ERROR (Pa. St. 1920, §§ 8985-9008 
[P. L. 900, §§ 8, 21]). 

Under Pa. St. 1920, §§ 8985-9008 (P. L. 900, §§ 8, 21), making coroner’s cer- 
tificate as to cause of death, when certified by state registrar, prima facie evidence 
of facts therein stated, admission in evidence of registrar's certified copy oi 
coroner’s certificate as to cause of insured’s death, for purpose of showing that 
death was due to suicide, fel not error. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

In Error to the District Court of the United States for the Eastern District 
of Pennsylvania; J. Whitaker Thompson, Judge. 

Action by Anna M. Jensen against the Continental Life Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. : od 

Wm. S. Fenerty and Thomas Boylan, both of Philadelphia, Pa., for plaintiff 
in error. 

Joseph S. Conwell, of Philadelphia, Pa., and W. Calvin Chesnut, of Balti- 
more, Md. (Pepper, Bodine, Stokes & Schoch, of Philadelphia, Pa., and Haman, 
Cook, Chesnut & Markell, of Baltimore, Md., of counsel), for defendant in error. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Woottey, Circuit Judge. The body of Philip K. Jensen was found on the floor 
of a small office in a building in the city of Philadelphia. A gas tube, one end 
detached from a gas stove, was lying on his breast. The gas cock at the other 
end was turned on full and gas was escaping from the tube and filling the closed 
room. Later there was a coroner's inquest at which the jury found cause of 
death: “Gas asphyxiation; suicide while temporary deranged.” 

Jensen carried a policy of life insurance issued by the Continental Life 
Insurance Company, a Delaware corporation, in favor of his wife, Anna M. 
Jensen, for $10,000. In due course she filed proofs of death which, as required 
by the company, included a certified copy of the certificate of death issued by 
the bureau of vital statistics of Pennsylvania disclosing that at a coroner’s inquest 
' the jury had found the cause of death as above stated. On this showing the 

company denied liability under the suicide clause of the policy except as to the 

amount of premiums paid. She then brought this suit and after trying the case 
on the theory of accidental death had a verdict for $105.60 being the amount of 
Premiums paid and interest thereon. Thereupon she sued out this writ assigning 
manifold errors in the trial of which only one has given us pause. All others have 
been found unsubstantial. 
_ At the trial the defendant offered in evidence the plaintiff’s proofs of death 
including the certificate which showed, according to the verdict of the coroner’s 
jury, suicide as the cause of death. The court, over the plaintiff’s objection, 
admitted them. There is no recorded comment by any one as to the theory of 
the offer, the objection, or its admission in evidence, although later in the charge 
the court alluded to a state statute. Thus arose the main error assigned. 

{1] As presented, the question has two aspects: (1) Whether the plaintiff's 
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proofs of death indicating death due to suicide were, under general law, admissible 
in evidence, on the detendant’s offer, as a declaration by the plaintiff against 
interest, the defendant urging the athrmative;- and: (Zz) whetner they were 
admissible by force of a statute of Pennsylvania as prima facie evidence of the 
facts therein stated, the plaintiff contending tor the negative. Which of the 
two phases rules the case is, we think, determined by the manner in which the 
question arose and in this connection it should be noted and kept in view that 
the defendant offered'in evidence the plaintiff's own copy of the certificate 
showing the verdict of the coroner’s jury which she had made a part of the 
proofs of death. 


There is nothing new in-an offer of that kind. Through a long line oj 
federal cases and through shorter lines of state cases we have found none in 
which such proofs of death so offered have been denied. Although uniformly 
admitting them, there were early cases which held that on the admission in 
evidence of the plaintiff’s proofs of death, showing and thereby admitting suicide 
of the insured, he was precluded at the trial from controverting his admission of 
that fact. Aside from these cases the law, we think, was settled fifty years 
ago by the Supreme Court in Insurance Co. v. Newton, 22 Wall. 32, 22 L. Ed. 793 
(1874), reaffirmed in Insurance Co. v. Higginbotham, 95 U. S. 380, 24 L. Ed. 499, 
and. cited and followed in every later case touching the subject. 


In the Newton Case the court approved the rule that proofs of death are 
admissible as prima facie evidence of the facts therein stated against the insured 
and on behalf of the insurace company including a finding of suicide by a 
coroner’s jury. But this case was the first coming under our observation in which 
a departure from the earlier hard rule was made. ‘The court held, as before, that 
a party’s representations as to death must be taken as true but with the quali- 
fication—until at least some mistake is shown to have occurred in them. 


Later the same court in Home Benefit Association v. Sargent, 142 U. §. 
691, 12 S. Ct. 332, 35 L. Ed. ‘1160, made a like ruling in language equally certain 
that a plaintiff having filed proof of death representing death by suicide, though 
an admission against interest, is not estopped from showing that death was due 
to some other cause. To the same effect was the decision in Pythias’ Knights’ 
Supreme Lodge v. Beck, 181 U. S. 49, 21 S. Ct. 532, 45 L. Ed. 741. Reviewing 
and following these controlling decisions are: Keels v. Mutual Reserve (C. C) 
29 F. 198: Sharland v. Washington Life Ins. Co. (C. C. A.) 101 F. 206; Union 
Mutual Life Ins. Co. v. Payne (C. C. A.) 105 F 172; Hassencamp v. Mutual 
Benefit Life Ins. Co. (C. C. A.) 120 F. 475. 

Doubtless the plaintiff's attorney was familiar with this law when he for- 
warded the proofs of Jensen’s death to the defendant, conformably with its 
requirement, showing death of the insured by suicide, for he protected himself 
against estoppel as well as he could by stating that his client “will not be bound 
by any allegations of the coroner’s certificate or any other document which pur- 
ports to set forth that the decedent died by his own hand.” At the trial, whether 
because of the right reserved or the right which the law already accorded her, 
the court gave the plaintiff full opportunity to deny the fact of suicide, which 
she had, under protest, admitted in her proofs of claim. 

Further to fortify the admission in evidence of the certificate showing tl. 
jury's finding of suicide, the defendant cited an Act of the General Assembly ot 
Pennsylvania, passed June 7, 1915 (P. L. 900), Pa. St. 1920, §§ 8985-9008, providing 
(section 8) that in case of death, followed by inquest, the coroner “shall state 
in his certificate [to the state registrar] * * * the manner of death; and if 
from external causes or violence whether (probably) accidental, suicidal or 
homicidal, as determined by the inquest” and that (section 21) a copy of such 
record of death when properly certified by the state registrar “shall be prima 
facie evidence in all courts and places of the facts therein stated.” It was the 
registrar’s certified copy of such a certificate made by the coroner that the 
plaintiff made a part of her proofs of death and the court on the defendant's 
offer admitted in evidence. She now attacks the constitutionality of the statute 
on the ground that it admits of opinion evidence and thereby invades the province 
of the jury and violates the Seventh Amendment to the Federal Constitution and 
that, anyway, it is inapplicable under anthority of Equitable Life Assurance 
Society v. Stinnett (C. C. A.) 13 F. (2d) 820. An offer of such a certificate, not 
as a part of the plaintiff’s proofs of death and therefore not as a declaration 
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against interest but as an independent piece of evidence originating with the 
defendant, was made by the defendant and rejected in Cohen v. New York Life 
Ins. Co. (C. C. A.) 21 F.(2d) 278, without allusion to and apparently without any 
one’s knowledge of the cited statute. If in the case at bar as in the Cohen 
Case the defendant had made its offer of the coroner’s certificate as evidence of 
its own and not as a declaration by the plaintiff against her interest but on 
authority of the cited statute, we should have to pass on its challenged constitu- 
tionality or applicability. But as the offer in this case was made not under the 
statute but under a rule of law which had without interruption been recognized 
for forty years before the statute and was neither repudiated nor modified by 
its enactment, we find no occasion to discuss it. 

The judgment below is affirmed. 

On Petition for Rehearing. 

Per Curiam. On an analysis of the record that is not entirely convincing the 
appellant complains that, though she made the coroner's certificate showing 
cause of death a part of her proofs of death, she did not thereby admit what 
her proofs showed, and that, accordingly, the theory of our decision is altogether 
wrong. 

(2, 3] We find no occasion to restate or retry that part of the case, but as 
the appellant, quite honestly aggrieved, represents that our decision of the case 
on the first ground, and our failure also to decide it on the second, will greatly 
injure her, not only in this but in other litigation, we shall relieve her of all 
embarrassment arising from our action by affirming the judgment on the further 
holding that the Pennsylvania statute under which the certificate of death was 
offered is not unconstitutional, and that the admission of the certificate in 
evidence under authority of that statute, for the purpose and with the effect 
it prescribes, was not error. 

The petition for rehearing is denied. 

ATLANTIC LIFE INS. CO. v. STRINGER et al. 
Circuit Court of Appeals. Fifth Circuit. October 30, 1928. 
No. 5425. 

28 Federal Reporter (2d) 665. 

1. INSURANCE—\IERE MECHANICAL ADMINISTRATION OF REME- 
DY WHICH PERSON CANNOT ADMINISTER TO HIMSELF DOES 
NOT CONSTITUTE “CONSULTATION” WITHIN INSURANCE APPLI- 
CATION. 

Mere mechanical administration by another of remedy which person taking it 
cannot administer to himself does not constitute “consultation” within provisions 
of application for life policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE—PHYSICIAN’S PROCUREMENT OF ANOTHER PHY- 
SICIAN TO GIVE HIM RLOOD TEST AND ADMINISTER HYPO. 
DERMIC INJECTIONS HELD NOT CONSULTATION WITHIN AP.- 
PLICATION FOR LIFE POLICY: “CONSULT.” 

Where physician determined to take blood test and have hypodermic injections 
administered, and procured another phvsician to administer the treatment, there 
was no consultation such as would avoid policy on physician’s life for failure to 
state such treatment in application as one of causes for which he consulted phy- 
sician: to “consult” meaning to seek advice and aid or information (citing Words 
and Phrases, First and Second Series “Consult”). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE—WHETHER LIFE POLICY’ WAS AVOIDED BY INSUR- 
ED'S CONCEALMENT OF SYPHILITIC CONDITION HELD FOR 
JURY, WHERE EVIDENCE SHOWED RESULT OF BLOOD TEST 
TAKEN WAS NEGATIVE. 

Whether failure of physician, in applying for life policy, to state existence of 
syphilitic condition, in answer to questions as to any ailments or illnesses, avoided 
policy as made with intent to deceive, held for jury, where jury might have found 
from evidence of negative result of blood test that insured did not believe he had 
the disease. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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Appeal from the District Court of the United States for the Northern District 
of Alabama; William I. Grubb, Judge. 

Action by Lena L. Stringer and others against the Atlantic Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Jelks J. Cabaniss, of Birmingham, Ala. (Cabaniss, Johnston, Cocke & Cabaniss, 
of Birmingham, Ala., on the brief), for appellant. 

W. W. Callahan and G. O. Chenault, both of Decatur, Ala., for appellees, 

Before Walker and Bryan, Circuit Judges, and Dawkins, District Judge. 

Bryan, Circuit Judge. Appellees, as beneficiaries of a policy of insurance on 
the life of William L. Stringer, brought suit and obtained a verdict and judgment 
against appellant insurance company. 

It is the contention of appellant here that the trial court erred in failing to 
direct a verdict in its favor, because of material misrepresentations by the in- 
sured, in that he made false and fraudulent answers to two questions contained 
in the written application for insurance. Those questions and the answers to 
them read as follows: 

Question. Name all causes for which you consulted a physician during the 
last 10 years. 

Answer: La grippe, Dec. 1925. 

IlIness: La grippe, No. of Attacks: One. Month: Dec. Year: 1925. Severity: 
Moderate. Duration: One week. Any Remaining Effects: No. Name and Address 
of Attending Physician: Dr. John Kimbrough, Hartselle, Ala. 

Question. Have you had any other ailment, illness or condition which has 
not been mentioned above. What? When? Length of time sick? 
Results? Attending Physician? 

Answer: No. 


Severity? 


The insured represented in the application that the answers were full, com 
plete, and true. That application, which formed a part of the contract of in- 
surance upon which the policy was issued, was dated January 29, 1927, and the 
insured died of cerebral apoplexy on April 26, 1927. The insured was a phy- 
sician. A year or more prior to the date of his application for insurance he had 
had Dr. Kimbrough, a fellow physician and friend, to take specimens of his 
blood for the purpose of having a Wasserman test made. The specimens were 
sent by Dr. Kimbrough to a laboratory, and reports of the result of each test 
came back’ to Dr. Kimbrough, who delivered them to Dr. Stringer. 


A Wasserman test is a blood test for syphilis. A positive result indicates 
that the disease exists, but a negative result does not-necessarily mean that the 
disease does not exist. After the test was made, Dr. Stringer furnished to Dr. 
Kimbrough to administer to him by hypodermic injections six doses each of neo- 
salvarsan and mercury, which is a wellknown remedy for syphilis. Dr. Kim- 
brough was not asked for his advice, either as to taking the Wasserman test or 
as to administering the neo-salvarsan and mercury, but merely followed out the 
instructions of Dr. Stringer. Cerebral apoplexy is a hemorrhage into the cover- 
ing of the brain, and is frequently caused by syphilis, although it may be 
caused by other chronic diseases. Dr. Kimbrough was not appellant’s regularly 
appointed examiner, but in the absence of the regular examiner he made the ex- 
amination of Dr. Stringer and filled out the answers to questions contained in 
Dr. Stringer’s application for insurance. 

[1,2] It is insisted that this testimony shows that Dr. Stringer consulted Dr. 
Kimbrough as a physician, and therefore the answer to the first question was 
false and fraudulent. The learned district judge instructed the jury that. the 
mere mechanical administration by another of a remedy which the person taking 
it cannot administer to himself, without more, does not constitute consultation. 
In this view we concur. The physical acts of taking blood tests and of adminis- 
tering hypodermic injections could at most be considered treatments, and it 1s to 
be observed that the question does not call for an answer stating what treatments 
were given by a physician. To “consult” means to seek advice, aid or informa 
tion. Webster’s Dictionary; Words and Phrases, First and Second Series; 
Hewey v. Metropolitan Life Ins. Co., 100 Me. 523, 62 A. 600; Modern Woodmen 
of America v. Miles, 178 Ind. 105, 97 N. E. 1009. In New York Life Insurance 
Co. v. Franklin, 118 Va. 418, 87 S. E. 584, it is said that what is meant by com- 
sulting a physician depends upon the character of the interview. The proof in 
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this case does not go to the extent of showing that Dr. Stringer sought any in- 

formation, or the opinion or advice, of Dr. Kimbrough. On the contrary, he 

acted as his own physician and determined for himself the treatment he wanted 
take. 

> [3] The insured gave a negative answer to the second question as to whether 
he had had any other ailment, illness, or condition which he had not mentioned 
in his answer to the first question. He was here called upon to give information 
upon matters which rested largely in his opinion. Of course, he was required 
to answer honestly and fully. It may be that he believed he had syphilis. ‘The 
evidence quite strongly indicates that he did so believe, for he not only took the 
Wasserman test, but, after the result of that proved to be negative, he also pro- 
ceeded to take a recognized remedy for syphilis. But at last it rested with the 
jury to determine what his.opinion was. No complaint is made of the court’s 
charge, in which it affirmatively appears that the question of the belief of the 
insured and his intent, or lack of intent, to deceive was fairly and correctly 
submitted to the jury. If the jury found, because of the negative character of 
the test, that the insured did not believe he had syphilis, then they were at liberty 
to find that the answer to the second question was true and was not made with 
intent to defraud the insurance company. If Dr. Stringer had such intent, he 
was assisted in carrying it out by Dr. Kimbrough, who not only made the tests 
and administered the treatments, but also as medical examiner wrote down the 
answers to the questions contained in the application. If the jury believed that 
the examining physician acted honestly, they were authorized to find that neither 
the insured nor the physician believed that the insured had syphilis. 

In our opinion it was not error to submit the case to the jury. 

The judgment is affirmed. 

PADGETT v. SOVEREIGN CAMP W. O. W. (7 Div. 783.) 
Supreme Court of Alabama. Oct. 25, 1928. 
118 Southern Reporter 456. Be 

1. INSURANCE—DELIVERY OF FRATERNAL BENEFIT CERTIFICATE 
TO‘APPLICANT IN BED AFTER APPENDICITIS OPERATION, HELD 
NOT TO WAIVE WARRANTIES MAKING CERTIFICATE VOID UN- 
LESS DELIVERED WHILE MEMBER IS IN GOOD HEALTH (CODE 

1923, § 8477). 

Under Code 1923, § 8477, empowering fraternal associations to forbid sub- 
ordinate officers to waive provisions of association’s constitutions and laws, 
delivery of benefit certificate by organizer and clerk of local organization with 
knowledge of facts to applicant for membership four days after applicant was 
operated on for acute appendicitis and while he was still confined in bed, held 
not to constitute waiver or estoppel against association setting up conditions and 
warranties making certificate void unless delivered to member while in good 
health. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

2 INSURANCE—INSURED, WITH UNHEALED WOUND FROM APPEN- 
DICITIS OPERATION WHEN CERTIFICATE WAS DELIVERED, 
HELD, AS MATTER OF LAW, NOT THEN “IN GOOD HEALTH.” 
Where applicant for fraternal insurance had been operated on for acute 

appendicitis and was still confined in bed with unhealed wound from which pus 

was draining when membership certificate was delivered to him, he was, as a 

matter of law, not “in good health” within meaning of certificate and constitu- 

ns making certificate void if not delivered while insured is in good 
ealth. 


(For other cases, see Insurance, Dec. Dig. § 723[5].) 


3, INSURANCE—TEMPORARY ILLNESS, FOLLOWED BY COMPLETE 
RECOVERY, DOES NOT INCREASE RISK WHERE DEATH OCCURS 
en AFTERWARDS FROM INDEPENDENT CAUSE (CODE 1923, 
Temporary illness, however serious, followed by a complete recovery and 

restoration to former health and vitality, cannot be said to have increased risk of 

loss within Code 1923, § 8507, where insured’s death comes long afterwards from 
acause clearly having no connection with such sickness, and will therefore not 
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render policy void under provision making policy void unless delivered to insure 

while he is in good health. 

(For other cases, see Insurance, Dec. Dig. § 723.) 

4. INSURANCE—WHETHER RISK WAS INCREASED BY APPENDICITIs 
ATTACK SO AS TO RENDER CERTIFICATE VOID, HELD, UNDER 
EV1IDiNCK, JURY QUESTION (CODE 1923, § 8507). 

Whether acute attack of appendicitis suffered pending application for fra. 
ternal insurance, necessitating operation, as result of which applicant was cop. 
fined in bed when certificate was delivered, increased risk of loss within Cog 
1923, § 8507, so as to render policy void from beginning tor breach of warrany 
that insured was in good health when policy was delivered, held, under evidence, 
a question for the jury, and court erred in giving affirmative charge for fraterna| 
association. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from Circuit Court, Clay County; E. S. Lyman, Judge. 

Action on a policy or certificate of insurance by iidna Padgett against the 
Sovereign Camp of the Woodmen of the World. Judgment for defendant, and 
plaintiff appeals. Reversed and remanded. 

Walter S. Smith, of Lineville, for appellant. 

Pruet & Glass, of Ashland, for appellee. 

Boutpin, J. The suit is upon an insurance benefit certificate. 

On the trial the court gave the affirmative charge for defendant. The cor. 
rectness of this ruling under the pleadings and proot is the controlling question 
in the case. 

The defendant pleaded a provision of the constitution, made a part of the 
contract, to the effect that no liability shall begin until the insured member shall 
have delivered to him, in person, his beneficiary certificate “while in good health;’ 
also a provision of the signed certificate “warranting that he was in good health 
at the time the certificate or policy was delivered to him, and that he had not 
been sick or injured since the date of his application.” 

The breach alleged in plea 2 reads: . 

“Defendant alleges that the said Nathan E. Padgett had not complied with 
the constitution, laws, and by-laws of the association, and that he was not in 
good health at the time the certificate was issued to him, and that he had been 
sick or injured since the date of his application; but that at the time said certif- 
cate was delivered to him he was then suffering from an attack of appendicitis 
and from the effects of an operation for appendicitis which had been performed 
on him only a few days before said certificate was delivered to him and accepted 
by him; and that he had been sick or injured since the date of his application for 
membership in said fraternity, and that by the terms of said contract and 
warranty on the part of the said Nathan E. Padgett the same is null and void 
and of no force and effect, and the defendant is not indebted to plaintiff.” 

The evidence without conflict showed that pending the application for the 
policy the insured had an acute attack of appendicitis. An operation followed 
the next day. The appendix had ruptured. Drainage was provided. 

On the fourth day after the operation, the patient being confined in bed 
the certificate was delivered by the organizer and clerk of the local camp. 

[1] Appellant, with much vigilance, presents authorities in support of a 
insistence that the delivery of the certificate by the local officers with full know! 
edge of all the facts constituted a waiver or estoppel against defendant to st 
up the conditions or warranties relied upon. 

This insistence overlooks section 8477, Code of 1923, empowering fraternd 
associations to incorporate provisions in their constitutions and laws forbidding 
subordinate officers to waive the provisions thereof. This statute, rather tha 
authorities cited by appellant, governs the case in hand. W. O. W. v. McHenry 
197 Ala. 541, 73 So. 97; Beiser v. W. O. W., 199 Ala. 43, 74 So. 235; W. 0. W 
v. Allen, 206 Ala. 41, 89 So. 58; Modern Order of Pretorians v. Childs, 214 Al 
403, 108 So. 23; Police & Fireman’s Ins. Ass’n. v. Crabtree, 215 Ala. 36, 109 So. 156 

Another insistence is that the misrepresentation or warranty of good health 
relied upon is not shown by uncontroverted evidence to have been made with 
actual intent to deceive, or that the matter misrepresented increased the risk 
of loss. Code, § 8507: W. O. W. v. Hutchinson, 214 Ala. 540, 108 So. 520; Brothet 
hood v. Riggins, 214 Ala. 79, 107 So. 44. 
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[2] Without question, acute appendicitis advanced to the point of rupture 
and discharge of pus is a serious sickness. Without dispute the policy was 
delivered on the fourth day after the operation. The insured was contined to 
his bed with an unhealed wound. Pus was still passing or had about ceased 
passing through the drain. As matter of law he was not then in good health 
within the meaning of the policy. 

Appellee points out that plea No. 2, and others of like import, did not 
allege the matter misrepresented was with actual intent to deceive or increased 
the risk of loss, and that no apt ground of demurrer was addressed to this point. 

Plaintiff’s replication, in short, by consent with leave to give in evidence 
any matter that would answer the pleas, sufficiently presented the issue. 

[3] Appellee further insists that an intervening sickness of such character 
as to be material to the risk at the time the policy was delivered, rendered it 
yoid from the beginning, and no subsequent events short of a waiver or estoppel 
would validate the policy. We are not disposed to so limit the effect of section 
8507. 

A temporary attack, however serious, if followed by a complete recovery and 
restoration to former health and vitality, and death of the insured comes long 
thereafter from a cause clearly having no connection in any way with such 
sickness, cannot be said to have increased the risk of loss in the particular case. 
We think the statute intended to protect the insured in such case. Heralds of 
Liberty v. Collins, 216 Ala. 1, 110 So. 283; W. O. W. v. Gibbs, 217 Ala: 108, 114 
So. 915. 

[4] There was some evidence that the death of the insured was caused 
from an acute attack of dilatation of the stomach some 33 days after the opera- 
tion; that the wound healed normally without adhesions; and some evidence 
that the new attack and the subsequent death of the insured was not due directly 
nor indirectly to the attack of appendicitis; that he was as good a risk as 
theretofore. 

The case has been considered by the full court. While expressing no opinion 
upon the weight of the evidence, we hold it presented a case for the jury, and 
that the court erred in giving the affirmative charge for defendant. 

Reversed and remanded. 

All the Justices concur. 


INDEPENDENT LIFE INS. CO. OF AMERICA v. McCURRY. (8 Div. 569.) 
Court of Appeals of Alabama. Oct. 30, 1928. 
118 Southern Reporter 495. 
4 INSURANCE—WHETHER INSURED WAS IN GOOD HEALTH WHEN 
LIFE POLICY WAS TAKEN OUT HELD FOR JURY. 


In action on life insurance policy, question whether insured was in good 
health when policy was taken out hel? for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Madison County; James E. Horton, Judge. 

Action on a policy of life insurance by Henry J. McCurry against the 
Independent Life Insurance Company of America. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 

Cooper & Cooper, of Huntsville, for appellant. 

John E. McEachin, of Huntsville, for appellee. 


_ Samrovp, J. [1.21 The plaintiff claims as beneficiary wnder a policy of life 
msurance issued by defendant on the life of Tesse Linzy. The policy was issued 
May 5, 1924, and insured died April 12, 1925. Proof of death was duly made 
andis not disputed. It is not disputed that all premiums were paid and received 
by the company, but it is contended that there was a lapse of the policy some 
time in 1924. and that was reinstated at a time when insured was not in good 
health, of which fact of ill heoIth the company had no notice. The.fact of lapse 
of the nolicy was one of the litigated issues and upon which the evidence was 
meorflict. In aid of its contention the defendant sought to introduce a pur- 
ported application for revival which contained certain recitals and. warranties. 
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The court sustained the plaintiff's objection to this application. There is yg 
proof that the insured signed the apphcation offered, and for that reason, jf fo 
no other, the court committed no error in sustaining the plaintitf’s obyecuon, | 
was incumbent upon the defendant to have proven the genuineness ot the appli 
cation. Owensboro Wagon Co. v. Hall, etc., 149 Ala. 210, 43 So. 71. 

[3] It is true the objection was general, but the ruling of the court exclude 
the evidence offered. Where this is the case the trial court will not be put ip 
error where the evidence is obnoxious to any rule whatever. L. & N. R. K. Co, 
v. Fleming, 194 Ala. 51, 69 So. 125. 

[4] It is insisted in the next place that the policy sued on was void from 
its date and never took effect. This statement is based upon the testimony of 
Dr. Bryant, who examined insured shortly before his death on March 27, 1925 
and testified both in his certificate of death and by deposition that at the time 
of death insured was suffering from tuberculosis and that the disease was of 
ten months’ duration. This witness testified that from the examination made 
he could not tell the exact time insured had been suffering from T. B. In the 
certificate of death this same physician gives as “A contributory cause of death, 
Flu.” The evidence for plaintiff was positive to the conclusion that at the 
time the policy was taken out insured was in good health. The expert testimony 
of Dr. Bryant does not establish the date of the beginning of the disease. At 
most, this testimony makes the question one for the jury. Nat. L. &. A. Coy, 
Puckett, 217 Ala. 110, 115 So. 12; So. L. & H. Ins. Co. v. Morgan, 216 Ala. 529 
113 So. 540; Met. L. Ins. Co. v. Shaw (Ala. App.) 112 So. 179. Under the evidence 
in this case the question was for the jury. 

[5] The foregoing are all the questions argued in brief. Other exceptions 
are therefore waived. 

We find no error in the record, and the judgment is affirmed. 

Affirmed. 


ENGLEBERT v. VERNER et al. (6 Div. 225.) 
Supreme Court of Alabama. Nov. 22, 1928. 
118 Southern Reporter 745. 


INSURANCE—PROPOSED CONTRACT OF TRUSTEES OF STATE 
INSANE HOSPITALS, INSURING SUPERINTENDENT’S LIFE, HELD 
TO INVOLVE WAGER, NOT JUSTIFIED BY STATUTES (CODE 192 
§§ 1423 ET SEQ., 1463, 1473). 

Proposed contract of board of trustees of Alabama Insane Hospitals, insuring 
life of superintendent, held to involve a wager, not justified by Code 1923, § 1423 
et seq., defining board’s functions and powers, or section 1463, appropriating 
funds for support, maintenance, repairs, and improvement of such hospitals, and 
section 1473, charging pay patients amount appropriated for each indigent patient. 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 


Appeal from Circuit Court, Tuscaloosa County; Henry B. Foster, Judge. 

Bill for injunction by Gaines Englebert against C. B. Verner and others, as 
trustees of the Alabama Insane Hospitals. From a decree sustaining a demurrer 
to the bill, complainant appeals. Reversed and remanded. 

Clarkson & Penick, of Tuscaloosa, for appellant. 

Harwood & McQueen, of Tuscaloosa, for appellees. 

Sayre, J. By his bill in this cause appellant sought to enjoin that action of 
the board of trustees of the “Alabama Insane Hospitals” by which the board 
proposed to insure the life of Superintendent Dr. Partlow at an annual cost of 
$10,000, to be paid out of funds appropriated to the use of the hospitals, the 
amount of the indemnity, when matured, to be paid to the board for the use 0 
the hospitals. The trial court sustained the board’s demurrer to appellant's bil 
after which this appeal. 


The brief for appellees is confined to an argument of the proposition that 
the Insane Hospitals, represented by the board, has an insurable interest in the 
life of Dr. Partlow. To this proposition cases are cited, in which numerous 
courts have held that business corporations have an insurable interest in the 
lives of their presidents, general managers, or other officers charged with 
important duties. Such contracts are held not to be offensive to that publi 
policy which denounces mere wager policies. The adjudicated cases are cite 
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to the text of 32 Corpus Juris, 1110. This court, in Continental Fire Ins. Co v. 
Brooks, 151 Ala. 618, JU So. 8/7, quoted May on Insurance as tollows: 

“Whoever * * * may fairly be said to have a reasonable expectation of 
deriving pecuniary advantage from the preservation of the subject-macter of 
insurance’ —in this case, the life of Dr. Partlow—‘whether that advantage inures 
to him personally or as to the representative of the rights or interests of another, 
has an insurable interest.” 

That statement of the law has more than once been approved by this court, 
as will appear by reference to American Ins. Co. v. Newberry, 215 Ala. 588, 112 
So. 195. 

Concerning the interest of a private corporation in the continued life of its 
officers, the authorities hold that: 

“An insurable interest is not necessarily a definite pecuniary interest, such 
as is recognized and protected at law; it may be contingent, restricted as to time, 
or indeterminate in amount, but it must be actual, such as will reasonably justify 
a well-grounded expectation of advantage dependent upon the life insured, so 
that the purpose of the party effecting the insurance may be to secure that 
advantage, and not merely to put a wager upon human life.” United Security 
Life v. Brown, 270 Pa. 270, 113 A. 446, where the authorities are cited. 

The loss against which indemnity may be provided by a policy of life 
insurance “does not follow the cessation of ordinary service, but arises where 
the success of the business is dependent on the continued life of the employé. 
In the latter case the insurance contract will be upheld.” 270 Pa. 272, 113 A. 446. 

Appellee board is invested with the power and duty to manage and control 
the public corporation known as “Alabama Insane Hospitals”; but, so far as 
concerns the matter here in controversy, the functions and powers of the board 
are not more narrowly defined in the statute of its creation. Code, c. 34 § 1423 
et seq. The statute declares that the corporation is established “for the care 
and treatment of insane persons of this state.” It has no capital stock; it is 
created to serve the purpose of a public benefaction; the beneficiaries are all 
the people of the state; the trustees have no special pecuniary interest in the 
continued existence of the corporate entity, or in its welfare as a going concern; 
itis a state agency, created to perform a purely governmental function. White 
y. Alabama Insane Hospital, 138 Ala. 479, 35 So. 454. There is no language in 
the statute directed to the particular point at issue. The power sought to be 
exercised must be found, if at all, in the reasonable implications of the statute 
to which we have referred, or in the statute appropriating funds to the use of 
the institution, viz. section 1463 of the Code, the pertinent language of which is: 

“For the support, maintenance, repairs and improvement of the Alabama 
Insane Hospitals, a sum regulated by the board of trustees, not to exceed five 
dollars a week, shall be paid monthly every year by the state for every one of 
all the indigent and criminal patients that the superintendent certifies were 
present in the hospitals on the last day of the preceding month.” 

Patients who aré able to pay are charged a like sum by the month. Code, 
§ 1473. Certainly there is no hint in all this of a purpose to provide for the 
expenditure proposed by the board in this case as a necessary or proper use of 
the money appropriated. The appropriation is evidently designed to meet cur- 
rent expenses, and not the expense of paying the cost of an investment which, 
if annual premiums be paid, will mature 20 years hence. That Dr. Partlow’s 
continued life and service furnish considerations of great value to the state is 
freely conceded. But the investment proposed will not add a day to the term 
of his life or service, while, as for what will follow the end of them, his place 
must be filled by another, whose abilities, like Dr. Partlow’s, are not to be 
measured in terms of the market place. In other words, the proposed contract 
partakes in large part of the elements of a wager, which the authority to manage 
and control cannot be made to cover, nor can it be said that the law of the 
appropriation contemplates the increase to the state or paying patients of the 
cost necessary to provide the money—by no means inconsidersble—with which 
topurchase the contract in question. In sum, our conclusion is that the proposed 
contract involves a wager which cannot be justified on any reasonable construc- 
ton of the relevant statute law. The necessary further conclusion is that the 
demurrer to appellant’s bill should have been overruled. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown. JJ., concur. 
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NEW YORK LIFE INS. CO. v. McLEAN. (3 Div. 848.) 
Supreme Court of Alabama. Nov. 22, 1928. 
118 Southern Reporter 753. 


1. INSURANCE—WHETHER INSURED WAS PERMANENTLY TOTALLY 
DISABLED HELD QUESTION OF FACT. 

In suit to recover for permanent disability payable under life policy, ques. 
tion whether insured by disease had become wholly disabled so as to be per. 
manently and continuously prevented from engaging in any occupation {fg 
profit is largely question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE—INSURED, IF REQUIRED TO DESIST FROM TRANS. 
ACTING BUSINESS BY PHYSICAL CONDITION PRESUMABLY Pkr. 
MANENT,: IS “PERMANENTLY AND TOTALLY DISABLED’ 
THOUGH ABLE TO PERFORM OCCASIONAL ACTS. 

If insured’s physicial condition, as result of disease, is such that common 
care requires him to desist from transacting business, and his condition j 
presumably permanent and continuous, insured is permanently and totally dis. 
abled within policy, though he may not be physically disabled to perfom 
occasional acts connected with his business or profession. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE—EVIDENCE THAT INSURED PHYSICIAN SUFFERED 
STIFFENING OF JOINTS AND DISEASE OF EYEBALLS PRESENTED 
QUESTION OF FACT WHETHER INSURED WAS PERMANENTLY 
TOTALLY DISABLED. 

In action to recover permanent disability benefits under life policy, evidenc 
showing insured, a physician, was suffering from chronic rheumatoid arthritis 
causing swelling and stiffening of joints, and congenital malformation of eye 
balls, disabling insured from using eyes for any length of time, which disease 
were permanent and incurable, presented cuestion of fact whether common prv- 
dence and care required insured to desist from activity in connection with hi 
profession, and judgment for insured, based on evidence given ore tenus, wa 
not clearly erroneous. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Action on policies of life insurance by James N. McLean against the New 
York Life Insurance Company. Judgment for plaintiff, and defendant appeal 
Affirmed. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellee. 

Brown, J. The defendant here, issued to the plaintiff two policies o 
life insurance embodying a permanent disability clause in the following words 

“Permanent Disability: And the Company agrees to pay to the Insured one-tenth 
of the face of this policy, per annum, during the life-time of the Insured, if the 
Insured becomes wholly and permanently disabled before age 60, subject to a 
the terms and conditions contained in. Section 1. hereof. 

* * * * * 


“Section 1—Total and Permanent Disability Benefits: Whenever the Compati 
receives due proof, before default in the payment of premiums. that the Insured 
before the anniversary of the policy on which the Insured’s age at nearesl 
birthday is sixty years and subsequent to the delivery thereof, has become wholh 
disabled by bodily injury or disease so that he is and will be presumably, thereby 
permanently and continuously prevented from engaging in any occupation whit 
so ever for remuneration or profit, and that. such disability has then existed ia 
not less than sixty days—the permanent loss of the sight of both eves. or tht 
severance of both hands or both feet, or of one entire hand and one entire foot 
to be considered as a total and permanent disability without prejudice to othe 
causes of disability—then 

“1, Waiver of Premivm—Commencing with the anniversary of the Policy net 
succeeding the receipt of such proof, the Company will on each anniversaf 
waive navmert of the preminm for the ensuing insurance year. and. in anv 
settlement of the Policy, the Comnarv will not deduct the premiums so wiivel 
The loan and surrender values provided for under Sections 3 and 4 shall k 
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calculated on the basis employed in said sections, the same as if the waived 
premiums had been paid as they became due. 

“2. Life Income to lnsured.—One year atter the anniversary of the Policy next 
succeeding the receipt of such proof, the Company will pay the Insured a sum 
equal to one-tenth ot the face ot the Policy and a like sum on each anniversary 
thereafter during the lifetime and continued disability of the Insured. Such in- 
come payments snall not reduce the sum payable in any settlement of the Policy. 
The Fkolcy must be returned to the Company for indorsement thereon of each 
income payment. If there be any indebtedness on the Policy, the mterest there- 
on may be deducted from each income payment.” 

The plaintiff, contending that he had become permanently disabled by 
disease, made proof before default in the payment of any premium, and, after 
investigation, payment was refused by the company on the ground that plaintiff 
was not permanently disabled, within the meaning of the policy. The plaintiff 
thereafter paid premiums as they matured, and this suit was brought to recover 
the stipulated one-tenth of the face of the policies and the premiums paid after 
proof of disability was submitted. 

{1] The sole question litigated on the trial was whether or not the plaintiff 
by disease had become wholly disabled, “so that he is and will be, presumably, 
thereby permanently and continuously prevented from engaging in any occupation 
whatsoever for remuneration or profit” within the meaning of the policy, and 
presented in a large measure a question of fact. Travelers’ Ins. Co. v. Plaster, 
210 Ala. 607, 98 So. 909; U. S. Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 468; 
Ellis v. New York Life Ins. Co., 214 Ala. 166, 106 So. 689; A&tna Life Ins. Co. v. 
Lasseter, 153 Ala. 630, 45 So. 166, 15 L. R. A. (N. S.) 252. 

[2] If the insured’s physical condition, as a result of the disease, is such 
that common care and prudence requires that he desist from transacting business, 
and hfs condition is presumably permanent and continuous, he is permanently 
and totally disabled, within the meaning of the contract, though he may not be 
physically disabled to perform occasional acts connected with his business, pro- 
fession, or occupation. U.S. Casualty Co. v. Perryman, supra. 

This interpretation of the contract is sustained by the fact that the policy 


provides “the permanent loss of the sight of both eyes, or the severance of both 
hands or of both feet, or of one entire hand and one entire foot,” shall be con- 
sidered a total and permanent disability without prejudice to other causes of 


disability. It is a matter of common knowledge that a person so afflicted is 
not wholly disabled from transacting some act of business or engaging in gainful 
work. 

The evidence shows that the plaintiff, a physician and surgeon, is suffering 
from chronic rheumatoid arthritis, a disease usually affecting persons of middle 
and old age, with characteristics of increasing swelling and stiffness and deformed 
joints, with inability to use the same, permanent in character, and gradually 
growing more debilitating; that he is also afflicted with a congenital malforma- 
tion of the eyeballs, which produces a high degree of short sightedness, and, in 
addition, has amblyopia and muscular weakness of the muscles of the eyes, dis- 
abling him to use his eyes for any length of time without blurring of the vision, 
both diseases of a permanent and incurable character, and incapacitated him 
to follow the practice of his profession. 

The plaintiff testified: 

“Iam a graduate physician. I ceased active practice of that profession about 
1916. I think I know my physical condition. Upon taking any exercise where 
any muscular tension is brought about the following day my hands are sore, and, 
if walk extensively—I say extensively, I can’t walk over a mile * * * —my feet 
become sore upon standing. * * * My joints become painful upon the weight 
testing upon them, and in walking * * * I walk upon the back of my foot, largely, 
and around the outside of my toes, to keep weight off of them, that is to keep 
under muscular attention in order to regulate that specific step—I want to keep 
the weight off of my joints. Without any accidental step and irregularity in the 
ground, or something, I can go along without any particular pain, but if there 
is any irregularity in the ground. and a weight shouldshappen to be thrown 
upon either of my great toes, there is considerable pain following it. And 
frequently—it is not constant—my back will pain from my lower ribs down to 
my pelvis all through the lumbar region. * * * Standing upon a level 
surface, my toes, the weight on these joints, will become painful. I can stand 
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a very little while without pain. * * * I shift from first one foot to the 
other. I can’t stand with my weight on either foot for any length of time, 
just a few minutes. * * * To write, to hold a bridle rein, to grip my hand 
tight enough to hold it securely, my hand will fain me afterwards; also my 
elbow joints. * * * I have been in this condition which I have described for 
the last two years. There has been no improvement of my condition, but there 
has been lessening of pain on continuous non-use. The pain gets less when |] 
do nothing, but with any use there is pain. I can read, say an article or colump 
in a newspaper and that is about the limit for that sitting. It may be in an hour 
I can come back and read that much more.” 

As to his activities, the plaintiff testified: 

“Since I bought the plantation I have had two men assisting me at 
different times. One of them was a Mr. Dean, about six, years ago. That was 
when I was attempting to farm myself. The other was a Mr. John Teal. The 
first one was seven years ago, and the latter six. Since that time I haven't had 
any one to assist me. I haven’t been doing the overseeing, collecting the rents, 
and managing the property, overseeing the planting of the crops, overseeing the 
milk, when I had the herds, overseeing the taking of the milk to the creamery, 
or overseeing the feeding, and then seeing about the clinic on Saturday, | 
haven’t done all of this. It is really what should have been done but I haven't 
been able to do it. For months at a time I did not go in there to see about the 
milk. From June 28th, 1926, to June 28th, 1927, I would very seldom go in to see 
about the milk. By very seldom I mean possibly once jin two weeks.” 

[3] While the evidence shows that the plaintiff made some effort to look 
after his business affairs, and rendered some assistance to other physicians in 
respect to maintaining a clinic for poor and indigent negroes at Hayneville, ona 
whole the evidence presented a question of fact whether common prudence and 
care required that he desist from such activity in consideration of his decfeasing 
physical strength rather than aggravate the diseases from which he was suffering. 
Travelers’ Insurance Co. v. Plaster, supra. This question was presented to the 
trial court on evidence given ore tenus, and, after due consideration, we are not 
prepared to hold that the conclusion of the trial court eventuating in a judgment 
for the plaintiff was clearly erroneous. Gattis Turpentine Co. v. Russell et al, 
199 Ala. 4, 74 So. 231; Hackett v. Cash, 196 Ala. 403, 72 So. 52. 

[4] Nor can we affirm error in the refusal of the trial court to put the 
professional witnesses called by the parties under the rule, after the parties had 
agreed that they might be excused from the rule. This ruling was addressed to 
the court’s sound discretion, the exercise of which is not reviewable, except for 
gross abuse. 

This disposes of all questions presented, and we find nothing in the record 
to warrant a reversal. 

Affirmed. 

Anderson, C. J., and Sayre and Thomas, JJ., concur. 


MOSAIC TEMPLARS OF AMERICA vy. ELLINGTON. (3 Div. 852.) 
Supreme Court of Alabama. Nov. 22, 1928. 
118 Southern Reporter 764 

2. INSURANCE—RBENEFIT ASSOCIATION MAY PRESCRIBE MODE IN 
WHICH MEMRERS SHALL DESIGNATE BENEFICIARIES, AND RE 
GULATION THEREOF MUST BE COMPLIED WITH IN ALL SUB 
STANTIAL DETAILS. 

Benevolent and beneficial association may prescribe mode in which members 
shall designate their beneficiaries, and, where constitution and by-laws of patti 
cular association prescribed certain manner in which beneficiary shall be designated. 
such regulation must be complied with in all its sthstantial details. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

3. INSURANCE—WILL BY INSURED. NAMING SON SOLE BENEFIC 
TARY. HELD EFFECTIVE EXERCISE OF POWER TO DISPOSE 
OF INSURANCE, AND MADE SON RENEFTCIARY OF POLICY 
AMBIGUOUS ON ITS FACE AND CONSTRUED AGAINST INSUR 
ER (Code 1923, § 8445). 

Under certificate of insurance ambiguous on its face, in which insurer ¢- 
gaged to pay persons to whom policies may be willed and persons mentioned in 
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insured’s will, required in one clause to be attested by scribe of member’s divi- 
sion, and in another to be witnessed by two disinterested persons, last will ex- 
ecuted by insured, witnessed by two disinterested persons, naming son as sole 
beneficiary, was effective exercise of power of disposal granted by insurance con- 
tract, construed against insurer, and made son beneficiary of insurance policy, 
under Code 1923, § 8445. 

(For other cases, see Insurance, Dec. Dig. § 775.) 

Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Action on a policy of life insurance by Philmore Ellington against the Mo- 
saic Templars of America. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals under Code 1923, § 7326. Affirmed. 

C. H. Roquemore, of Montgomery, for appellant. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellee. 

Brown, J. This action is by the appellee, suing as the executor and trustee 
under the will of Bessie Ellington, deceased, against the appellant on a policy or 
certificate of insurance issued to plaintiff's testatrix as a “financial member” of 
the defendant society “in good standing,” and providing that, should she so con- 
tinue until death, “their widow, widower, mother, father, sister, brother, or rela- 
tive by blood to the fourth degree, ascending or descending, to whom this policy 
may be willed or assigned, shall be paid any sum not to exceed $300.00, death 
policy to be paid out of treasury of the Grand Temple, ninety days after filing 
complete death proof.” 

Proof of death was made, and the defendant refused payment on the ground 
that the deceased member had failed to comply with one of the by-laws of the 
society, made a part of the contract by express provision therein, providing that— 
“members holding policies in this Order and dying without making disposition of 
the same by will or assignment, will not under any consideration, be paid; and said 
will or assignment must be made in their own writing, or mark thercof, attested 
by the Scribe of their temple, Chamber or palace, and must be sent to the National 
Grand Scribe on final proof of death.’ (Italics supplied.) . 

[1] There is no evidence that the deceased member executed a will in strict 
compliance with the provision of this by-law, and, if this was all that the 
contract provided, we might be constrained to hold in line with the case of 
Baker v. Mosaic Templars, 135 Ark. 65, 204 S. W. 612, L. R. A. 1918F, 776, that 
in the absence of strict compliance with the provisions of the contract, the policy 
would not support an action, for it is the generally accepted rule in actions on 
contracts that the contract is the measure of the plaintiff’s right. This case was 
followed by the same court in the later case of Mosaic Templars of Amer. v. 
Hearon, 153 Ark. 568, 241 S. W. 35, 27 A. L. R. 1147. 

[2] It is likewise well settled that there is no legal objection to a benevolent 
and beneficial association prescribing the mode in which its members shall 
designate their beneficiaries, and, where the constitution and by-laws of the par- 
ticular association prescribe a certain manner in which a beneficiary: shall be 
designated, such rule and regulation must be complied with in all its substantial 
details. 19 R. C. L. 1289; Thomas v. Covert, 126 Wis. 593, 105 N. W. 922, 3 
L. R. A. (N. S.) 904, 5 Ann. Cas. 456; note, 19 Am. St. Rep. 786. 

But here the policy also provides: 


“In consideration of the faithful performance of the above agreement and 
the obeying of all the laws now in force or that may be enacted by the National 
or State Grand Temples of the Mosaic Templars of America by the insured or 
holder of this policy herein named, the Mosaic Templars of America agrees, at 
the death of said insured, to pay to the person or persons mentioned in the will 
made by the insured during their life time the following amount * * * * * 
—should the insured die three years after the date of this policy the beneficiaries 
shall receive full value of this policy, which face value is declared to be three 
hundred dollars,” and endorsed on the policy immediately preceding the form 
of will prescribed is the provision: “unless the will is signed by deceased and 
willed to someone together with being witnessed by two disinterested parties 
the value of the policy will not be paid.” 


And the by-laws of the association provide that— 


“the payment of death benefits shall be. confined to such beneficiaries as 
permitted in the statute of the State in which the deceased resides.” 
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Here we have a contract which on its face is ambiguous, in which the 
defendant engaged to pay to one or more of a designated class “to whom ihe 
policy may be willed,” and in another clause it engages to pay to the person 
“mentioned in the will made by the insured during her life time.’ 

In one clause of the contract the will is required to be attested “by the scribe” 
ot the member’s temple, chamber, or palace, and in another it is provided that it 

may be witnessed “by two disinterested persons.” 

‘he evidence shows that the deceased member made a will which was 
witnessed by two disinterested persons, devising and bequeathing to her son, 
Edgar Ellington, all of her property, “of whatsoever kind, real, personal and 
mixed of which I may die seized and possessed or to which I may be entitled 
at the time of my death, to be held and managed for my said son’s sole use and 
benefit by Philmore F. E llington, whom I hereby appoint as Trustee for him to 
handle, manage and collect the profits for him and apply the same to his support 
and education.” This will was duly proven and admitted to probate, and the 
plaintiff was appointed and qualified as the executor thereunder. 

[3] Therefore, treating the policy, not as property, but as conferring on the 
member the power and right of disposal—jus disponendi (Slaughter v. Grand 
Lodge et al., 192 Ala. 301, 68 So. 367; Maryland Mut. Benevolent Soc. v. Clen- 
dinon, Adm’r, 44 Md. 429, 22 Am. Rep. 52; Warner v. Mod. Woodmen of America, 
67 Neb. 233, 93 N. W. 397, 61 L. R. A. 603, 108 Am. St. Rep. 634, 2 Ann. Cas. 
660)—and interpreting the contract consonant with the apparent intention and 
object of the parties, resolving doubt against the insurer, we hold that the insured, 
by the execution of her last will, naming Edgar Ellington, her son, as the sole 
beneficiary of her bounty, effectively exercised the power of disposal, and he, 
being within the class who could take, was thereby made the beneficiary of said 
policy. Code of 1923, § 8445; Piedmont, etc., Ins. Co. v. Young, 58 Ala. 476; 
Central City Ins. Co. v. Oates, 86 Ala. 558, 6 So. 83, 11 Am. St. Rep. 67; Loventhal 
v. Home Ins. Co., 112 Ala. 108, 20° Son 419, 35 cla Re As 258; 52 Am. Rep. 17; 
Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 98 So. 909. 

[4] By the same instrument through which she exercised the power of 
disposal, there being nothing in the contract or statute prohibiting, she named 
the executor of her will as trustee for Edgar, imposing on him active duties, and 
invested him with the legal title, however, in trust to the use of the son, arming 
him with the right to sue and recover the money. Baker v. Washington, 5 Stew. 
& P. 142; Elston v. Roop & Sewell, 133 Ala. 331, So. 129. 

We therefore conclude that the proceedings of the trial court are free from 
reversible error and that the judgment of that court is due to be affirmed, and it 
is so ordered. 

Affirmed. 

Anderson, C. J., and Sayre and Thomas, JJ., concur. 


MUTUAL RELIEF ASS’N et al. v. POINDEXTER. (No. 225.) 
Supreme Court of Arkansas. Oct. 29, 1928. 
10 Southwestern Reporter (2d) 17. 

1. INSURANCE—ASSOCIATION IS NOT LIABLE ON POLICY, WHERE, 
AFTER ITS CONSOLIDATION WITH ANOTHER, INSURED PAYS 
ASSESSMENTS TO THE OTHER (ACTS 1925, p. 405). 

Where association, after issuing policy, merges with another pursuant to 
Acts 1925, p. 405, and insured consents to the merger by thereafter paying 
assessments to the other, which had taken over all the assets and assumed all 
the liabilities of the association, insured must be held to have consented to the 
merger, and therefore must look to the other for whatever rights he has under 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 67.) 


2. INSURANCE—INSURANCE ASSOCIATION HELD TO HAVE MET 
THE BURDEN OF SHOWING AMOUNT OF ONE ASSESSMENT FOR 
WHICH ALONE IT WAS LIABLE UNDER POLICY. 

Insurance association, which under policy which it assumed was liable in no 
event for more than the amount produced by one assessment on the members of 
the circle or group to which member belonged, less cost of collection, held to have 
met its burden of showing amount of the’ assessment. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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3. INSURANCE—NO PENALTY OR ATTORNEY’S FEE CAN BE RE- 
COVERED WHERE RECOVERY OF INSURANCE IS LESS THAN 
DEMANDED. 

Recovery of penalty or attorney’s fee cannot be had in action on insurance 
policy, where the recovery of insurance is less than the sum sued for, the sum 
demanded. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Logan County; J. O. Kincannon, Judge. 

Petition by Edward J. Poindexter against the Mutual Relief Association and 
others. Judgment for plaintiff, and defendants appeal. Reversed and dismissed 
as to named defendant and bondsmen, and modified as to others. 

Jno. P. Roberts, of Ft. Smith, for appellants. 

Evans & Evans, of Booneville, for appellee. 


McHaney, J. Appellee brought this action against appellants Mutual 
Relief Association and John P. Roberts, W. T. Roberts, and C. H. Williams, 
its bondsmen, and the Interstate Protective Association, F. E. Schooley, E. E. 
Randall, and L. T. Little, its bondsmen, to recover a maximum amount of $500 
on a life insurance policy issued by the Mutual Relief Association on the life of 
John H. Poindexter, in which the appellee was named as the beneficiary. 

The policy was issued on the 4th day of March, 1921. On the 14th day of 
May, 1926, the appellant Interstate Protective Association acquired all the assets 
and property of the Mutual Relief Association and assumed all of its liabilities. 
Thereafter John H. Poindexter, or the appellee for him, paid all assessments 
which became due under this policy to the Interstate Protective Association until 
the time ot his death, which occurred in March, 1927. The policy provided that 
the death benefits named in the policy were payable out of any sum or sums that 
might be realized from an assessment of the members of the company or circle to 
which the deceased belonged, and provided further: 

“That the liability of the Mutual Relief Association hereunder shall in no 
event exceed the amount produced by one assessment on the members of the 
circle in which said member may be placed, less the cost of collecting said 
assessment.” 

Both the Mutual and Interstate Companies executed and filed a bond with 
the insurance commissioner, “conditioned for the prompt payment of all assess- 
ments to the parties or beneficiaries entitled thereto, and the makers of said 
bond shall be liable thereon for any violation of the conditions thereof, or any 
loss which may accrue to the policy holders or beneficiaries of such company.” 

The testimony of the secretary of the Interstate Association, wh‘ch is 
undisputed in the record, was to the effect that a double assessment was levied 
after the death of John H. Poindexter, covering two deaths, for the month of 
April, and that the total amount received was $116.49, which, after deducting the 
cost of collection, $23.35, left $93.14 or $46.57 for this death claim. The secretary 
had the records showing his collections for April, with every man’s name thereon 
from whom money was received. This was all the evidence touching upon the 
amount realized from the assessment. 

Appellant Mutual Relief Association and its bondsmen and the bondsmen of 
the Interstate Protective Association requested an instructed verdict in their 
favor, which the court refused, over their exceptions. 

Over the objections and exceptions of appellants, the court refused to give 
the following instruction requested by them: 

“Tf you find that the plaintiff had paid all the assessments due. then you are 
instructed to find for the plaintiff the amount of one assessment of the members 
in the group or circle to which the plaintiff belongs, less the cost of collection. 
which in this case is shown to he the sum of $46.57.” 

There was a verdict and iudgment for appellee against all the appellants for 
$500. 12 ner cent. penalty. and an attorney's fee of $100. 

[1] We are of the oninion that the court erred in failing to direct a verdict 
in favor of the Mutu7l Relief Association and its hondsmen. for the reason that 
all of its property and assets of every kind and character, including its records, 
papers, and documents, had been taken over and all of its liabilities assumed by 
the appellant Interstate Protective Association some ten or eleven months prior 
to the death of the insured, and the insured and his beneficiary, the appellee, had 
thereafter paid all dues and assessments under said policy of insurance to the 
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Interstate Protective Association. The merger or consolidation of these two 
companies was authorized by Act 139 of the Acts of 1925, and the agreement of 
consolidation or merger was approved by both companies and filed with and 
approved by the insurance department of the state ot Arkansas. By thereafter 
paying assessments to the Interstate Protective Association, appellee must be 
held to have consented to the merger or consolidation, and that therefore he must 
look to it for whatever rights he has under the policy sued upon. There was 
therefore no liability on this policy against the Mutual Relief Association or its 
bondsmen, and the judgment as to them will be reversed and dismissed. 

[2] The next question that arises is, What is the liability of the appellant 
Interstate Protective Association? By the terms of the policy in question, all 
liability thereunder which it assumed by virtue of the merger contract provides, 
as heretofore set out, that its liability in no event shall exceed the amount produced 
by one assessment on the members of the circle or group in which the member 
is placed, less the cost of collecting same. And, as heretofore stated, the 
undisputed proof in this record is that only $46.57 net was realized by one 
assessment, and we think that sum to be the limit of the liability of the appellant 
Interstate Protective Association thereon. This appellant had the books showing 
the collection present, and he was cross-examined thereon by appellee, and it 
showed on the assessment made in April, after the insured’s death in March, 
every man’s name from whom any money was received. 

This case in this respect differs from Mutual Relief Association v. Weath- 
erly, 172 Ark. 991, 291 S. W. 74. The court there held again that the provisions 
in policies of insurance or certificates of this kind to the effect that the company 
will pay a certain amount upon condition that one assessment on the members 
of a circle or group in which the member is placed, will produce such an amount, 
less the cost of collection, are valid and binding; that the burden of proof is on 
the company or association to show the amount produced by such assessment; 
and in that case it was held that the company did not meet the burden thus 
placed upon it. But here, in the case at bar, the secretary of the association 
testified positively from the books of the association to the amount realized on 
one assessment. See, also, the recent case of Young v. Farmers’ Mutual Life 
Insurance Co., 175 Ark. 1045, 1 S. W. (2d) 74. 

[3] The judgment against the Interstate Protective Association will therefore 
be modified by reducing the recovery to $46.57, with interest and costs, but 
without any penalty or attorney’s fee, as it is well settled that no penalty or 
attorney’s fee can be collected where plaintiff does not recover the amount sued 
for—the sum demanded. American Alliance Ins. Co. v. Paul, 173 Ark. 940, 294 
S. W. 58: Pacific Life Insurance Co. v. Carter, 92 Ark. 378, 123 S. W. 384, 124 
S. W. 764. 


GIFFIN v. SUPREME LODGE OF FRATERNAL BROTHERHOOD. 
— 4 (Civ. 6452.) 
District Court of Appeal, First District, Division 2, California. Nov. 19, 1928 
271 Pacific Reporter 1111. 

2. INSURANCE—IMPLIED FINDING THAT DECEASED WAS MEMBER 
IN GOOD STANDING AT DATE OF HIS DEATH HELD SUPPORTED 
BY SOME EVIDENCE, IN ACTION ON BENEFICIARY CERTIFICATE. 
In action on beneficiary certificate, implied finding that deceased was a 

member in good standing at date of his death held supported by some evidence. 
(For other cases, see Insurance, Dec. Dig. § 819[2].) 


3. INSURANCE—IN ACTION ON BENEFICIARY CERTIFICATE, CON- 
TENTION THAT UNDER BY-LAW, DELINQUENT MEMBER IS 
TPSO FACTO SUSPENDED AND SO REMAINS UNTIL REINSTATED 
HELD NOT SUSTAINED. 

In action under beneficiary certificate, defendant held not to have sustained 
contention by clear proof that under provisions of its by-law a delinquent men- 
ber is ipso facto suspended and so remains until he is reinstated. 

(For other cases, see Insurance, Dec. Dig. § 747.) 


Appeal from Superior Court, Fresno County; Charles R. Barnard, Judge. 
Action by Edna E. Giffin against the Supreme Lodge of the Fraternal 
Brotherhood. Judgment for plaintiff, and defendant appeals. Affirmed.’ 





Life] Giffin v. Supreme Lodge of Fraternal Brotherhood 161 


Michael F. Shannon and Thomas A. Wood, both of Los Angeles, for appellant. 

B. M. Benson and Cecil E. Edgar, both of Fresno, for respondent. 

SturTevANT, J. [1] The plaintitf sued the defendant to recover a judgment 
for moneys alleged to be due under a benefit certificate alleged to have been 
jssued by the detendant. The latter appeared and ansv.-red. Later a stipulation 
of facts was executed. A trial was had thereon before the court sitting without 
a jury. The court caused a judgment to be entered which was in favor of the 
plaintiff. The defendant appealed and brought up what purports to be the 
judgment roll, including a purported copy of the stipulation. The defendant 
filed its brief June 7, 1928, and therein it presented many facts not shown by the 
stipulation. On June 27, 1928, the respondent filed her brief and therein made 
one point—the defendant had failed to follow the method prescribed by sections 
953a, 953b, 953c, of the Code of Civil Procedure. She also made a motion to 
afirm the judgment. The presentation of the appeal and of the motion came 
on for hearing August 2, 1928. At the same time the defendant suggested a 
diminution of the record. The motion and suggestion were heard. The sugges- 
tion of the diminution of the record was accepted, and the clerk of the trial 
court was directed to certify the absent documents. The motion to affirm was 
denied. Permission was granted to file additional briefs. Thereafter, August 13, 
1928, the clerk of the trial court sent to the clerk of this court four documents 
marked “Exhibit A,” “Exhibit B,” “Exhibit C,” and “Exhibit D.” No one is 
certified in any manner, nor does any certificate accompany the lot. On August 
16, 1928, the respondent filed another brief in which she again attacked the record 
as not conforming to the law and in which for the first time she replied to the 
points made by the defendant. On September 4, 1928, the appellant filed another 
brief in which it contented itself with the assertion: 

“The stipulation of fact having been adopted by the trial court as its 
findings of fact, it thereby became a part of the judgment roll and was properly 
before the court in the clerk’s transcript.” 

True, but the assertion does not aid the defendant. 


¢ 1 The clerk’s transcript 
contains what purports to be the stipulation of facts. 


But that stipulation refers 


to four several documents as being attached to it, whereas nothing is attached to 


the copy of it which is inserted in the transcript, and there is nothing before us 
showing that any document was attached to the original stipulation, or, if it was, 
what it was. In his certificate to the transcript, the clerk certifies that the 
transcript contains “a full, true, and co1rect copy of the original: * * * 
Stipulation of facts * * * and of the whole of such originals. * * *” 
Now, the exhibits above referred to are not certified, are not authenticated by 
any affidavit, and they do not break down the force of the clerk’s certificate 
just quoted. He sends us exhibits which are numbered 1, 2, 3, and 4—the num- 
bers are scratched, and they are re-marked A, B, C, and D. But none is certified. 
Every presumption is in favor of the judgment as rendered. The record before 
us does not tend to break down that presumption. 


However, the judgment must be affirmed if we go into all of the documents, 
whether they are regularly before us or otherwise. Briefly stated, the facts are 
as follows: John W. Giffin held a benefit certificate in the Fraternal Brother- 
hood. The certificate recited, among other things, that its provisions did not 
apply “unless said member is in good standing * * * at the time of the death 
of said member.” For the month of December, 1926, Giffin became delinquent 
in his dues. On January 25, 1927, he paid his dues down to the last day of 
February, 1927. On February 4, 1927, the insured died. It is now claimed that 
after being delinquent in December that Giffin was never reinstated. The 
answer 1s, the record dces not show the fact. In the stipulation of facts it is 
recited that the dues and assessments were paid. In the stipulation there is no 
statement whether Giffin was reinstated or was not reinstated. Assuming, as 
appellant contends, that the proofs of loss, Exhibit C, were attached to the 
stipulation of facts, it became some evidence. It included the affidavit of the 
treasurer. Among other things that affiant averred: 


“3. That at the date of the said late member first being ill, of the disease, 
or suffering the iniury from wh‘ch he died. he was a member in good standing 
in Victory Lodge No. 1073 of The Fraternal Brotherhood and that he continued 
in good standing until the date of death on the 4th day of February, 1927.” 

[2] When a suspended member is fully reinstated, the by-laws provide that 
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such fact will be certified to the treasurer of the local lodge. He is therefore a 
qualified witness as to who is a member in good standing. If any act or acts 
were necessary to reinstate the deceased as a member in good standing, we must 
assume from this record that the event had taken place. It follows that there 
was some evidence sustaining the implied finding that deceased was a member 
‘in good a at the date of his death. 

[3] The appellant’s contention is that under the provisions of the by-laws 
a delinquent member is ipso facto suspended and so remains until he is reinstated. 
Turning to the by-laws, we find that a member who is delinquent for less than 60 
days may tender his payments and the local treasurer may accept the same, but 
such payment will be received under an implied warranty that the member was 
at the date of the payment in good health; but, if it transpires that he was not, 
then such member’s tentative reinstatement becomes inoperative from the date 
the supreme officers get notice of the fact that the member was not in good 
health on the date of the payment of the delinquent dues. Broadly construed, 
this latter provision may be construed as providing that a member who was 
delinquent on his second payment and while sick paid up such fines and dues 
in less than 60 days, and thereafter made all other payments for 25 years, will 
find he was during the whole of that time a suspended member. In other words, 
the member would have paid assessments and dues for 25 years, and the Brother- 
hood would have received and held the same, but the member would get nothing. 
One who would claim that a contract should be so construed must needs make 
clear proof. This defendant has not done so. 

The judgment is affirmed. 

We concur: Buck, Presiding Justice pro tem.: Nourse, J. 


NEW YORK LIFE INS. CO. v. ROGERS. (No. 29.) 
Court of Appeals of Maryland. Nov. 22, 1928. 
143 Atlantic Reporter 651. 


1, INSURANCE—CERTIFICATION BY BENEFICIARY PAYING PREM- 
IUMS OF AMENDMENT DECLARING OTHER APPLICATIONS 
WERE NOT PENDING DID NOT RENDER LIFE POLICY INEFFEC- 
TEV GS. 

Life policy held not rendered ineffective because amendment certifying that 
no other application for insurance was then pending intended for signature by 
insured was actually signed by beneficiary paying premiums, and who knew of 
facts in amendment, where insurance agent believed, and evidence showed, that 
beneficiary was authorized to certify amendment in insured‘s name. 


(For other cases, see Insurance, Dec. Dig. § 134[1].) 


2. INSURANCE—SIGNING OF INSURED’S NAME BY BENEFICIARY 
PAVING PREMIUMS TO AMENDMENT PROHIBITING OTHER 
APPLICATIONS HELD NOT MODIFICATION OF AMENDMENT. 
Statement, on amendment to insurance application, certifying that no other 

application was then pending, reciting that requirement must not be changed nor 

modified, held intention to prevent alteration of amendment to application, and 
signing of insured’s name to amendment by beneficiary paying premiums, at sug- 
gestion of insurance agent, did not result in modification of amendment nor affect 
terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 134[1].) 


3. INSURANCE—REFUSAL TO WITHDRAW CASE FROM JURY AND 
PERMITTING RECOVERY ON LIFE POLICY, IF INSURED WAS 
ITVING AND IN GOOD HEALTH WHEN POLICY WAS DELIVER- 
FD, HELD PROPER, THOUGH WAIVER WAS NOT SUBMITTED. 
Where there was no conflict in evidence as to facts on which contract of im 

surance was legally consummated, and signing by beneficiary of amendment to ap- 

plication declaring there were no other pending applications did not affect policy, 
trial court properly refused to withdraw case from jury, and correctly ruled that 
single prayer of plaintiff was not defective for omission to submit issue relating 
to waiver and because verdict was made to depend simply on finding that insured 
was living and in good health when policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 
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7. INSURANCE—INSURER HELD NOT ENTITLED TO DISAVOW AC- 
TION OF AGENT IN HAVING BENEFICIARY SIGN AMENDMENT 
DECLARING NO OTHER APPLICATIONS WERE THEN PENDING. 
In action on life policy, defended on ground that policy was rendered ineffec- 

tive by fact that indorsement, stating truthfully that insured had no other applica- 

tion for insurance then pending, was signed for insured by beneficiary paying 
premiums, insurer was not entitled to disavow action of its agent in having in- 
sured’s name signed by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Appeal from Baltimore City Court; Robert F. Stanton, Judge. 


Suit by Caleb D. Rogers against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 


John T. Tucker, of Baltimore (Louis H. Cooke, of New York . City, and 
Keech, Deming & Carman, of Baltimore, on the brief), for appellant. 

W. Calvin Chesnut, of Baltimore (Joseph L. Donovan, of Ellicott City, on 
the brief), for appellee. 

Urner, J. The principal question of law at the trial of this suit on a life 
insurance policy for $2,000 was whether its delivery by the agent of the insurer 
to the beneficiary, who paid the premium, was rendered ineffective by the fact 
that an indorsement on the policy, stating truthfully that the insured had no 
other application for life insurance then pending, was not signed by him person- 
ally, but by the beneficiary at the agent’s suggestion. This was not a defense 
upon which the insurance company originally relied. In its letter refusing to 
pay the amount of the policy after the death of the insured, and inclosing a check, 
which was not accepted, for the repayment of the premium, the reasons assigned 
for the rejection of the claim were that the statement on the application of the 
insured as to the nature and place of his employment was incorrect, and that the 
initial premium was not paid or the policy delivered in his lifetime. The first of 
those objections was abandoned as erroneous, and as to the second the jury 
found in favor of the beneficiary on the evidence. But the fact that he had 
signed the indorsement to which we have referred, in the name of the insured, 
was proved by the plaintiff himself when testifying in support of his claim under 
the policy. 

The application for the insurance was signed by the insured and named as 
beneficiary his brother, the plaintiff, with whom he resided. 
that the plaintiff was to pay the premiums. The insurance was proposed by the 
insurer’s agent with that understanding. When the policy was received by the 
agent from his company, he notified the plaintiff of that fact by telephone, and 
stated that he had an additional policy for $3,000, by which, if accepted, the in- 
surance applied for would be increased to $5,000. The plaintiff told the agent 
that he would be ready to receive and pay for the $2,000 policy on the following 
day, and that the offer of the other policy would be taken under consideration. 
The insured himself was present at the office of his brother, the beneficiary, at the 
time of the telephone interview just related. In pursuance of the appointment thus 
made, the agent visited the plaintiff’s office the next day, May 21, 1927, with the 
two policies and delivered the one for $2,000 to the plaintiff upon receipt of his 
check for the premium which it specified. The other policy was declined. 

The date of the application for the insurance was April 21, 1927. When the 
policy was presented for delivery on May 21st, there was attached to it an “amend- 
ment” of the application stating: 

“I hereby certify that no other application for insurance and no application for 
the reinstatement of any insurance on my life is now pending.” 

It was suggested by the plaintiff that his brother’s signature could be obtained 
when he returned the following Monday, and that the transaction be postponed 
until that time. But the agent said that it would be satisfactory for the plaintiff 
to sign his brother’s name to the amendment, which he proceeded to do, and the 
agent attested the signature. The check for the premium, which the agent then 
accepted, was cashed in due course, and no offer to repay the amount was made 
until July 7, 1927. The death of the insured was discovered, and promptly re- 


It was understood 
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ported to the insurance company, when, on May 26, 1927, his body was found in 
Baltimore Harbor not far from his submerged automobile. 

[1] It was proposed that a verdict be directed for the defendant upon the 
theory that the delivery of the policy was nugatory. The trial court properly re- 
fused to grant such an instruction. Although the amendment of the application 
was prepared with a view to its being signed by the insured, its practical purpose 
was accomplished by the verification suggested and obtained by the agent to whom 
the policy was intrusted for delivery. The certification was by a premium paying 

arty who had knowledge of the fact of which the defendant wished to be assured. 
Ko question has been raised as to the accuracy of the statement thus certified. The 
agent apparently believed, and the evidence admits of the inference, that the plain- 
tiff had the requisite authority to certify in his brother’s name to the statement 
contained in the amendment. At the trial there was a definite denial by counsel for 
the defendant that any question of fraud was involved. 

[2] The following printed direction was on the amendment paper: 

“This requirement must not be changed or modified in any way, but remain 
as made out by the Home Office.” 

This was plainly intended to prevent an alteration of the statement which the 
home office had prepared to the effect that the insured had no other application 
for insurance then pending. No modification of that statement resulted from the 
act of the beneficiary, at the agent’s request, in signing his insured brother’s name 
to the paper. There is no question as to any attempted waiver of any of the policy 
provisions. The method directed by the agent for the verification of the statement 
in the amendment was merely incidental to the completion of the insurance con- 
tract, and did not affect its terms. It was said in Dulany v. Fidelity & Casualty 
Co., 106 Md. 17, 66 A. 614: 

“The policy before us contains the usual provision that no agent has power to 
change it or waive any of its terms, but this Court has several times decided that 
such a clause must be construed to relate to the provisions of the contract itself 
after it has gone into effect, and not to apply to the conditions which relate to the 
inception of the contract when it anpears that the agent has delivered the policy 
and received the premiums with full knowledge of the actual situation.” 

In addition to the cases which the court then cited, the principle of its ruling 
is supported by the later cases of Forwood v. Prudential Ins. Co., 117 Md. 260, 
83 A. 169; Goebel v. German Amer. Ins. Co., 127 Md. 419, 96 A. 627; R. I. Ins. 
Co. v. Phelns, 141 Md. 262, 118 A. 749; Great Eastern Casualty Co. v. Schwartz, 
143 Md. 452, 122 A. 647; and Travelers’ Ins. Co. v. Melman, 147 Md. 459, 128 
A. 125. 


[3] There being no conflict in the evidence as to the facts upon which we 
have concluded that the contract of insurance in this case was legally consum- 
mated, the trial court was not cnly right in refusing to withdraw the case from the 
jury, but also correctly ruled that the single prayer of the plaintiff was not de- 
fective because of its omission to submit anv issue relating to the subiect of 
waiver, and because it made a verdict in his favor depend simnly upon a finding 
that the insured was living and in: good health when the policy was delivered. 
Three prayers of the defendant which sought to deny the richt of the plaintiff to 
a verdict, if the jury should find that the amendment to the application was not 
signed personally by the insured, were rejected, and we concur in that ruling 
for the reasons already indicated. 


[4] There are thirteen exceptions to the admissibility of evidence. The first, 
second, and third were taken because the court sustained objections to ques- 
tions asked of a witness for the defendant in regard to a conversation with the 
plaintiff “in connection with the whereabouts of his brother.” The conversation 
was said to have occurred several days after the policy was delivered and bhe- 
fore the brother’s dead bedy was found. In ruling on these questions, the court 
said that they would be allowed. if counsel for the defendant nroffered to prove 
a statement hy the plaintiff, in the conversation referred to, indicating knowledge 
that his brother was then dead. No such proffer being made, there was no error 
in the refusal to permit the questions to be asked and answered. Any expression 
of opinion as distinguished from an assertion of knowledge on the subject would 
have been immaterial. 


[5] The fourth, fifth, and sixth exceptions refer to the disallowance of 
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questions which sought the opinion of a witness for the defendant as to the 
probable length of time the body of the insured had been in the water of the 
harbor. The witness was an undertaker who had examined the body and had 
testified as to its appearance. There was no proof as to his qualifications to 
express an admissible opinion upon the subject of the inquiry. His experience 
in the undertaking business, and his membership in the state board of under- 
takers, may not have involved any observation of the effects of water, under 
various conditions, upon the bodies of drowned persons, as indicating the ap- 
proximate time of death. There is no reason to disturb the ruling that the qual- 
ification of the witness to express the desired opinion was not sufficiently proved. 

[6, 7] By the rulings to which the seventh, eighth, and ninth exceptions re- 
late, the court declined to admit evidence that accompanying the policy, when 
transmitted to the agent, was a memorandum prepared at the cashier’s office 
of the insurance company’s Baltimore branch, directing that the attached amend- 
ment to the application should be signed by the insured before delivery of the 
policy. There was no proffer to show that the beneficiary knew of the existence 
of the memorandum when he signed the amendment for the insured at the 
agent’s instance. The amendment paper itself indicated that it was to be sub- 
scribed in the name of the insured, but, upon the special facts of the case, we 
have reached and stated the conclusion that the insurer is not entitled to dis- 
avow the action of its agent in having the insured person’s name signed by the 
beneficiary to the supplemental statement certifying to the particular and un- 
questioned fact to which it refers. These exceptions present no ground for re- 
versal. The other evidence exceptions were not pressed. 

Judgment affirmed, with costs. 


SPEATH v. MERCHANTS’ LIFE INS. CO. (No. 54, Oct. Term.) 
Supreme Court of Michigan. Dec. 4, 1928. 
222 Northwestern keporter 88. : 
3. INSURANCE—BENEFICIARY HELD REQUIRED TO TENDER BACK 

AMOUNT RECEIVED ON SETTLEMENT WIQH INSURER BEFORE 

SUING ON ORIGINAL POLICY. 

Beneficiary under insurance policy held required to tender back to insurer 
amount received in settlement agreement before seeking recovery under original 
policy, notwithstanding that action was in form for fraud and deceit, since such 
action amounted to rescission of settlement contract. 


(For other cases, see Insurance, Dec. Dig. § 612[1].) 


Error to Circuit Court, Huron County; Xenophon A. Boomhower, Judge. 

Action by Olga Speath against the Merchants’ Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed, without new trial. 

Argued before the Entire Bench. 

Knappen, Uhl & Bryant, of Grand Rapids, for appellant. 

Kinnane & Leibrand, of Bay City, for appellee. 

Feap, C. J. In March, 1925, plaintiff’s husband applied to defendant for a 
policy of life insurance. In the application and medical report he represented 
that he did not use intoxicating liquors, and had not been drunk within three 
years. A policy for $5,000 was issued by defendant, with plaintiff as beneficiary. 
Mr. Spaeth died-December 5, 1926. Defendant, receiving information that his 
personal habits had not been as represented, sent its general counsel to see 
plaintiff on January 2, 1927. After some negotiations, a settlement was reached, 
reduced to writing, and executed by plaintiff, under which defendant paid her 
$2,850, and she surrendered the policy, and waived all further claim thereunder. 

Without tendering or offering back to defendant the amount she had 
received in the settlement, plaintiff commenced this suit on May 23, 1927. Her 
declaration, in substance, set up the issuance of the policy and her claim that 
Speath told defendant’s agent he used alcoholic beverages once in a while and 
the agent inserted the false answers in the application without his knowledge; 
that Speath’s habits were also known to defendant, before the policy was issued, 
through an independent repert to headquarters; that, with such knowledge, it 
executed the policy, and later collected all the premiums due it from Speath; 
that defendant’s general counsel practiced a fraud upon plaintiff by inducing 
her ta accept settlement upon representations by him that defendant was under 
no obligation to pay any part of the policy because the false answers of the 
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insured regarding his drinking habits voided it, and, if plaintiff commenced suit, 
she would incur great expense, and would recover nothing; that, because of 
plaintiff’s inexperience in business matters, she relied upon his representations; 
that she did not know the facts regarding defendant’s knowledge of Speath’s 
habits before the policy was issued; that Speath was only a moderate user of 
alcoholic beverages, and he never concealed from nor misrepresented to defend- 
ant, or any of its agents, his habits in regard to the use thereof; and concluded: 

“Plaintiff further says that by reason of the aforesaid misrepresentations, 
deception and fraud that she has a right to recover the balance of the amount 
due her under the aforesaid policy of insurance, to wit, the sum of $2,150, together 
with the interest on the same from the 5th day of December, 1926, and damages 
in the amount of $3,000.” 

Plaintiff had verdict of $2,150, and judgment was entered thereon, with 
interest added. Defendant moved for verdict and judgment notwithstanding 
verdict, on the ground, among others, that plaintiff could not maintain the action 
without tender, before commencement of suit, of the amount received by her 
on the settlement. 

[1, 2] It is an established and conceded rule that a party may affirm the 
transaction in which he has been defrauded, retain what he has received by it, 
and recover damages in an action of tort for injuries arising out of the fraud; 
or he may rescind by putting the other party in status quo ante, or tender 
thereof, and sue on the original contract. It is also an established and conceded 
rule that suit at law brought on an original contract would amount to a rescission 
of a settlement agreement covering such contract, and that tender back of the 
amount received on settlement would be a condition precedent to such action. 
The authorities are numerous, and the following are cited merely by way of 
illustration: Pangborn v. Continental Insurance Co., 67 Mich. 683, 35 N. W. 814; 
Barnhardt v. Hamel, 207 Mich. 232, 174 N. W. 182; Randall v. Port Huron, St. 
Clair & Marine City Ry. Co., 215 Mich. 413, 184 N. W. 435; Cole v. Oatman, 234 
Mich. 128, 207 N. W. 839. 

[3] Even though the action be in form for fraud and deceit, if damages are 
sought on the claim of ¥escission, a tender back is a condition to recovery. 
Kimble v. Gillard, 177 Mich. 250, 143 N. W. 79. 

Defendant contends that the suit is on the policy. Plaintiff asserts it is an 
action in tort for fraud and deceit. The statement of cause of action in the 
declaration is not inconsistent with either contention. The allegations of fact 
constituting estoppel and fraud may be regarded as appropriate to an action 
in assumpsit by way of anticipation of patent and inevitable defenses, or could 
be considered as proper averments in a tort action. The ad damnum clause, 
however, made claim for damages to be determined specifically from the con- 
tract, upon the theory that, because of defendant’s fraud, the balance unpaid 
was due plaintiff under the policy. The case was tried on that theory. Neither 
the evidénce nor charge of the court suggested any measure of damages other 
than the difference between the face of the policy and the amount paid on 
settlement, nor theory of damages distinct from enforcement of the policy. No 
authority nor rule has been cited to support the contention that such measure of 
damages is recoverable in an action for fraud in inducing settlement of a con- 
troct. The measure is applicable only in case of rescission of the settlement. 
The purnort of plaintiff’s pleadings, proof, and theory of trial’ was to repudiate 
the settlement agreement, reinstate the policy, and seek recovrv of the contract 
sum. with allowance of credit for the amount already paid. This amounted to a 
rescission, and plaintiff was not entitled to maintain the suit, because she had 
made ro tender of the amount received upon the settlement. 

Tudemert is reversed, with costs. and without new trial. 

North, Fellows, Wiest, Clark, McDonald, Potter, and Sharpe, JJ., concur. 
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MODERN BROTHERHOOD OF AMERICA v. QUADY et al. (No. 26773.) 
Supreme Court of Minnesota. Nov. 9, 1928. 
(Syllabus by the Court.) 
221 Northwestern Reporter 721. 

1. INSURANCE—FOREIGN FRATERNAL BENEFICIARY ASSOCIATION 
MUST CONFORM TO STATUTE AS TO PAYMENT OF DEATH 
BENEFIT CERTIFICATE ISSUED TO RESIDENT WITHIN STATE; 
ON DEATH OF MEMBER OF FOREIGN FRATERNAL BENEFICIARY 
ASSOCIATION, ONLY SUCH BENEFICIARY OCCUPYING RELATION 
SPECIFIED IN STATUTE MAY LAWFULLY CLAIM INSURANCE 
(GEN. ST. 1923, §§ 3452, 3487). 

A foreign fraternal beneficiary association, engaged in and duly licensed to 

do business in this state, in issuing a death benefit certificate in this state to a 

resident thereof, must ‘conform to our statute with regard to the payment of 

such certificate, so that, upon the member’s death, oply such beneficiary as then 
occupies the relation to the member specified in section 3452, G. S. 1923, may 
lawfully claim the insurance or benefit fund named in the certificate. 


(For other cases, see Insurance, Dec. Dig. § 691.) 


2. INSURANCE—DIVORCED WIFE CANNOT CLAIM BENEFIT FUND 
NAMED IN CERTIFICATE ISSUED BY FRATERNAL BENEFICIARY 
ASSOCIATION (GEN. ST. 1923, § 3452). 

Under that section a divorced wife, who cannot claim as a dependent, is 
barred from claiming the fund. 
(For other cases, see Insurance, Dec. Dig. § 793.) 

3. INSURANCE—RIGHTFUL CLAIMANT MAY SUCCESSFULLY CON- 
TEST RIGHT OF BENEFICIARY NAMED IN CERTIFICATE, THOUGH 
ASSOCIATION DOES NOT QUESTION RIGHT (GEN. ST. 1923, § 9261). 
Since the association is powerless to waive the statute in regard to the 

beneficiary, a rightful claimant may successfully contest the right of the benefic- 

iary named in the certificate to the fund, even though the association does not 
question such right. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from District Court, Hennepin County; E. A. Montgomery, Judge. 

Interpleader by the Modern Brotherhood of America against Laura M. 
Quady and George L. Hanson, administrator of the estate of Peter E. Quady, 
deceased. Judgment for defendant Quady, and defendant Hanson appeals. 
Reversed, with directions. 

Donald G. Hughes and Marshall S. Snyder, both of Minneapolis, for 
appellant. 

Sam Sparrow, of Kansas City, Mo., and W. B. Anderson, William Rochford, 
Clarence O. Holten, and Geo. A. Lewis, all of Minneapolis, for respondent. 

Hort, J. The defendant George L. Hanson, as administrator of the estate 
of Peter E. Quady, deceased, appeals from the judgment awarding the defendant 
Laura M. Quady the amount of a beneficiary certificate paid into court by 
plaintiff, a fraternal beneficiary association, interpleading the two defendants, 
rival claimants of the amount. Each defendant moved for judgment on the 
pleadings. The motion of Laura M. Quady prevailed. 

Plaintiff, organized under the laws of Iowa, is a fraternal beneficiary 
association, having a lodge system with ritualistic form of work, and as such, 
ever since 1908, has been engaged in conducting the business of such association 
in this state, being duly licensed so to do. One of the nrincipal objects of the 
association is to make provision for the payment of benefits upon the death of a 
member to the person lawfully designated in his membership certificate. Peter 
E. Quady, then a resident of this state, was in 1908 received as a member of the 
association, and a membership certificate for $1,000 issued, payable to Laura M. 
Quady, his wife, upon his death. In 1912 this certificate was surrendered, and 
another issned for the same amount, also designating Laura M. Quady. his wife, 
as beneficiary. In 1919 Laura M. Ouady obtained a decree of divorce in 
Hennepin county, this state, where the parties continued to reside. Peter E. 
Quadv thereafter remained single until his death in 1926. He left surviving a 
brother. who claims through the administrator. 

If the law of Iowa controls, the judgment in favor of Laura M. Quady must 
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stand. The statutes of Iowa under which the association was organized, as well 
as its constitution and by-laws, are to the eftect that a beneiiciary, eligible when 
the certificate issues, continues so to be, even if not so eligible at the time of the 
member’s death. The Iowa statutes and applicable provisions of plaintiff’s by- 
laws were pleaded. As these are constructed by the courts of Iowa, the desig- 
nation of Laura M. Quady being valid when the certificate issued, the subsequent 
divorce did not terminate her right to receive the stipulated benefits. White y. 
Brotherhood of Am. Yoemen, 124 Iowa, 295, 99 N. W. 1071, 66 L. R. A. 164, 104 
Am. St. Rep. 323, 2 Ann. Cas. 350; Schmidt v. Hauer, 139 Iowa, 531, 111 N. W. 966. 
It may be said that these decisions were not pleaded; but were we to construe 
the Iowa statutes, and the laws and regulations of plaintiff relating to this subject, 
the result in all probability would be in accord with the decisions cited. 

[1, 2] But we reach the conclusion that this beneficiary certificate, or 
insurance contract, is a Minnesota contract, and in so far as our statutes are at 
variance with those of Iowa on the question of who is the legal beneficiary they 
controt. When the certificate was issued, it was delivered to Peter E. Quady 
in this state, where both he and his wife resided. Before plaintiff could lawfully 
do business in this state, organize lodges, and issue beneficiary certificates, it had 
to and did obtain license to do so. And in such business it must conform to our 
law. Chapter 345, Laws 1907, is “an act to provide for the organization, admission 
and regulation of fraternal beneficiary associations transacting the business of 
life and disability insurance.” Plaintiff clearly comes within the provisions of 
that chapter. Section 6 thereof reads: 

“The payment of death benefits shall be confined to the wife, husband, family, 
relatives by blood, marriage or legal adoption, affianced husband or affianced wife, 
or to a person or persons dependent on the member, subject to the limitation 
and control of the association as to the designation of beneficiaries within said 
classes.” 

There have been amendments to that section, but of no bearing here, except 
that “a member’s estate” is now an eligible class; hence appellant is qualified 
to receive the payment. Section 3452, G. S. 1923. Next to the last sentence 
of section 30 of said chapter 345 (section 3487, G. S. 1923) reads: 


“All provisions of each section of this act, except as otherwise provided, 
shall be taken and construed as applying to both domestic and foreign 
associations.” 

Courts called upon to construe articles of incorporation, by-laws, or statutes 
relating to the beneficiary entitled to collect upon a beneficiafy certificate issued 
by a fraternal beneficiary association worded the same or similarly to section 6, 
above quoted, reach the conclusion that the named beneficiary, in order to be 
entitled to the fund, must sustain the relation to the member at the latter's 
death, which the articles, by-laws, or statutes authorize payment to. By-laws 
may limit, but not extend, the designated classes of beneficiaries authorized by 
the controlling statutes. Anderson v. Royal League, 130 Minn. 416, 153 N. W. 
853, L. R. A. 1916B, 901, Ann. Cas. 1917C, 691; Johnson v. United Workmen, 91 
Kan. 314, 137 P. 1190, 50 L. R. A. (N. S.) 461; Green v. Green, 147 Ky. 608, 144 
S. W. 1073, 39 L. R. A. (N. S.) 370, Ann. Cas. 1913D, 683; Tyler v. Relief Ass’n, 
145 Mass. 134, 13 N. E. 360; Dahlin v. Modern Maccabees, 151 Mich. 644, 115 
N. W. 975; Brotherhood of Railroad Trainmen v. Taylor, 29 Ohio C. Ct. R. 
173. There can be no doubt that the divorce decree destroyed and severed the 
relation of Laura M. Quady to Peter E. Quady. She was not his wife when he 
died, and not entitled to payment under section 6 above quoted. Under certain 
conditions, as when a divorced wife has by the decree been awarded future 
installments of alimony for her support or the support of minor children left in 
her custody, she may be a dependent within the meaning of section 6. Rose v. 
Brotherhood of Locomotive F. & E., 80 Colo. 344, 251 P. 537, 52 A. L. R. 381. But 
respondent’s pleading asserts no claim to the fund as a dependent. 


It seems clear to us that our statute, above cited, became part of the 
contract of the benefit insurance effected when this certificate was delivered to 
Peter E. Quady in this state by an association authorized to do business therein 
and doing so in accordance with our statutes. A case squarely in point 1s 
Dworak v. Supreme Lodge of Western Bohemia Fraternal Ass’n, 101 Neh. 297, 
143 N. W. 471, Ann. Cas. 1918D, 1153. See, also, Royal Arcanum v. McKnight, 
238 Ill. 349, 87 N. E. 299; Coverdale v. Royal Arcanum, 193 Ill. 91, 61 N. E. 915; 
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Supreme Court of Independent Foresters vy. Fisher, 172 Ill. App. 454; Express- 
man’s Mut. Benefit Ass’n v. Hurlock, 91 Md. 585, 46 A. 957, 80 Am. St. Rep. 470; 
Dolan v. Supreme Council of Catholic Mut. Benefit Ass’n, 152 Mich. 266, 116 N. 
W. 383, 16 L. R. A. (N. S.) 555, 15 Ann. Cas. 232; Wilson v. Supreme Conclave, 
174 N. C. 628, 94 S. E. 443. And in Weiditschka vy. Supreme Tent of Maccabees, 
188 Iowa, 183, 170 N. W. 300, 175 N. W. 835, the statutory law of Iowa was held 
to exclude the beneficiary properly designated under the laws of the society and 
the statutes of Michigan under which it was organized, the contract being an 
Iowa contract, the court saying: 

‘ “It was competent for the lawmakers to prescribe under what conditions 
foreign mutual associations might engage in business in this state. Scottish 
United & National Insurance Co. v. Herriott, 109 Iowa, 606, 80 N. W. 665, 77 Am. 
St. Rep. 548; New York Life Ins. Co. v. Cravens, 178 U. S. 389 [20 S. Ct. 962, 44 
L. Ed. 1116]. * * * To enforce a statute of this state and uphold its policy 
will not be construed to evidence an indisposition to accord to those of another 
state full faith and credit.”, 

The opinion makes clear why such decisions as Royal Arcanum y. Green, 
237 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771, and Modern 
Woodmen v. Mixer, 267 U. S. 544, 45 S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 1384, 
ought not to apply to a question of this sort, which involves no financial 
obligation of a member to the association. In Dennis vy. Modern Brotherhood of 
America, 119 Mo. App. 210, 95 S. W. 967, the court used this language, here 
applicable: 

“In cases where a society may depend for its power to do business on the 
statutes of two states, one where it is organized, and the other wherein it is 
permitted to do business as a foreign corporation, the statute of the latter will 
control as to who can become beneficiaries in cases originating in the latter.” 

We cannot escape the conviction that our statute controls the payment of 
the benefits provided by the certificate here involved, so that no one can claim 
the fund payable unless he or she at the time of the member’s death stands in the 
relation to the member prescribed by section 3452, G. S. 1923 (section 6, as 
amended, of chapter 345, Laws 1907). And certainly respondent, when divorcea, 
could not thereafter stand in the relation of wife to Peter E. Quady. 

[3] It is asserted by respondent that no one but the association can question 
her eligibility as a beneficiary at any time. There is no merit in this claim. 
Section 9261, G. S. 1923, permits plaintiff to interplead adverse claimants to a 
fund. It is paid into court, and the court thereupon determines which one of the 
claimants is entitled to the fraud under the contract existing between plaintiff 
and the member through whom they claim. That.the divorced wife could not 
receive the fund, we think, is determined by our statute. The plaintiff could not 
waive the statute and pay the money to her without subjecting itself to payment 
to the one who should be determined to be the lawful beneficiary under the 
statute. There is some confusion in the decisions on the proposition, but we 
think the opinion in Knights of Maccabees v. Brown, 186 Mich. 284, 152 N. W. 
1085, satisfactorily disposes of the point in favor of appellant, that in this action 
of interpleader he may question respondent’s right to the fund even though 
the plaintiff, the beneficiary association did not raise it. And this statement in 
19 R. C. L. p. 1289, is pertinent: 

“The rule as to the waiver of objections to the beneficiary does not apply 
where the qualifications of a beneficiary are prescribed by statute, for the reason 
that an association has no power to waive statutory requirements governing its 
own conduct; nor can it estop itself from questioning the eligibility of a bene- 
ficiarv upon those grounds.” , 

_ _The judgment is reversed, and the court below is directed to enter judgment 
in favor of appellant for the amount deposited in court. 
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NEW YORK LIFE INS. CO. v. STEINMAN. (No. 68-511.) 
Court of Chancery of New Jersey. Nov. 7, 1928. 
(Syllabus by the Court.) 

143 Atlantic Reporter 529. 

1. CANCELLATION OF INSTRUMENTS—DEFENSE AT LAW BASED 
ON FRAUD DOES NOT ORDINARILY DEFEAT EQUITY JURISDIC- 
TION TO ENTERTAIN BILL FOR CANCELLATION OF CONTRACT. 
The existence of a complete defense, based on fraud, in a court of law, falls 

short of and does not ordinarily constitute such an adequate remedy for the de- 

fendant as should impel a court of equity to refuse to entertain a bill filed by the 
defrauded party for the cancellation and surrender of the contract, since the op- 
portunity to make that defense may be lost, or the ability to make it may be 
weakened, by the studied delay of the other party, and a mere defense at law 
does not embrace the relief of cancellation or surrender. 

(For other cases, see Cancellation of instruments, Dec. Dig. § 13.) 

2. INSURANCE—AS REGARDS CANCELLATION OF POLICY FOR 
FRAUD, INCONTESTABLE PROVISION CONTINUES FOR BENE- 
FIT OF BENEFICIARY AFTER DEATH OF INSURED WITHIN SPE- 
CIFIED TIME. 

A provision in an insurance policy making it incontestable after the lapse of 

a specified period of time from its date does not cease to be operative when the 

insured dies within the time specified, but continues thereafter for the benefit of 

the beneficiary. If a contest is not instituted within the time specified, it is too 
late. 
(For other cases, see Insurance, Dec. Dig. § 400.) 


3. CANCELLATION OF INSTRUMENTS—EQUITY HAS JURISDICTION 
OF BILL BY INSURER TO CANCEL POLICY FOR FRAUD WITHIN 
LIMITED PERIOD, DESPITE REMEDY AT LAW. 

The existence of a clause in a policy of insurance limiting the period within 
which the insurer may contest the policy for fraud discloses a situation in which 
it is peculiarly appropriate for a court of equity to entertain a bill filed by the 
insurer for the cancellation or surrender of the policy, even though the fraud 
disclosed by the bill would be available as a defense in a court of law. 

(For other cases, see Cancellation of instruments, Dec. Dig. § 13.) 

Suit by the New York Life Insurance Company against Sarah Steinman. On 
motion to dismiss bill. Motion denied. 

Philip Wendkos, of Camden, for the motion. 

Starr, Summerill & Lloyd, of Camden, opposed. 

Leaminc, V. C. The question for determination herein is whether a court of 
equity may properly entertain a bill filed by a life insurance company after the 
death of the insured for the cancellation and surrender of the policy of insurance 
and to enjoin the beneficiary from bringing an action at law thereon, when the 
bill is wholly based upon fraud of the insured in obtaining the policy. That ques- 
tion has been raised by a motion of defendant to dismiss the bill on the ground 
of the existence of an adequate remedy at law. 

[1] My views touching the right of a court of equity to entertain a bill of 
this general nature are fully expressed in Smith-Austermuhl Co. v. Jersey Rail- 
ways Advertising Co., 89 N. J. Eq. 12, 103 A. 388, and need not be here fully 
restated. They are to the general effect that the existence of a complete defense, 
based on fraud, in a court of law, falls short of and does not ordinarily consti- 
tute such an adequate remedy for the defendant as should impel a court of equity 
to refuse to entertain a bill filed by the defrauded party for cancellation and sur- 
render of the contract, since the opportunity to make that defense may be lost, of 
the ability to make it may be weakened, by studied delay of the other party; and, 
further, that mere defense at law does not embrace the equitable relief of can- 
cellation or surrender of a contract. The authorities in this state sustaining 
that view are there cited, to which should be added Gallagher v. Lembeck & Betz 
Eagle Brewing Co., 86 N. J. Eq. 188, 98 A. 461. 


But in the present case an element exists which renders the relief now 


sought in this court peculiarly essential. The policy of insurance provides: 
“This policy shall be incontestable after two years from its date of issue 
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except for nonpayment of premium and except as to provisions and conditions 
relating to double indemnity.” 

[2] The insured died prior to the expiration of the two-year period refer- 
red to in this incontestability clause, and no action at law has been wrought by 
the beneficiary. The bill against which the present motion has been made was 
filed after the death of the insured and before the expiration of the two-year 
period. Should the view be entertained that this incontestability clause contem- 
plates the expiration of two years during the lifetime of the insured, and is 
not operative as a bar to a defense in the event of the death of the insured dur- 
ing the two-year period, obviously the existence of that clause in the policy of 
insurance is immaterial in this case. 

But the clear weight of authority and reason are to the contrary. In the 
recent case of Mutual Life Insurance Co. v. Hurni Packing Co., 263 U. S. 167, 
44S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, Mr. Justice Sutherland has given this 
incontestability clause full consideration, including the aspect here involved, in 
the light of reason and authority. It is there held to be for the benefit of the 
insured during his lifetime and at his death immediately inures to the benefit 
of the beneficiary, and that it clearly contemplates that the two-year period there 
specified shall continue to run against the insurer in the event of the death of 
the insured during that period, and that it will afford a bar to the defenses which 
it excludes at the end of the period named whether the insured be then alive 
or dead. An exhaustive collection of the authorities on that precise question and 
sustaining the views expressed in Mutual Life Insurance Co. v. Hurni Packing 
Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, will be found in 31 A. L. R. 108, 
et seq. The authorities to the contrary are collected at page 111 of the note. 

In Northwestern Mutual Life Insurance Co. v. Pickering (C. C. A.) 293 
F. 496, it was held that this incontestability clause continued to be operative af- 
ter the death of the insured, but contemplated a contest in the nature of a liti- 
gation; hence the rights of the insured to contest within the stated period were 
not preserved by a mere denial of repudiation by the insurer of its liability 
under the policy, accompanied with a tender of the premiums paid. And in the 
recent case of New York Life Insurance Co. v. Renault (D. C.) 11 F.(2d) 281, 
Judge Bodine, of the federal district embracing this state, in a cause presenting 
precisely the situation of the parties herein, held that no adequate remedy at 
law existed and that the insurer was privileged to maintain a bill in equity for 
cancellation and rescission. 

[3] The present bill has been filed within but a few months before the ex- 
piration of the period during which the instirer may contest the rights of the 
beneficiary. ‘The situation presented is clearly one in which the inherent juris- 
diction of a court of equity to relieve from the consequences of fraud should be 
exercised, even though the fraud disclosed by the bill would be available as a 
defense in a court of law. 

_ It is also urged in support of the motion that the bill discloses that the pol- 
icy of insurance was a Pennsylvania contract, and Oplinger v. New York Life 
Insurance Co., 253 Pa. 328, 98 A. 568, is referred to in support of the claim of 


want of equity jurisdiction. I find nothing in the case cited to support that con- 
tention. 


SEAVERS v. METROPOLITAN LIFE INS. CO. et al. 
Supreme Court, Special Term, Washington County. August 28, 1928. 
220 New York Supplement 366. 
1. INSURANCE—CERTIFICATE DELIVERED TO INSURED EMPLOY- 
EE UNDER GROUP INSURANCE POLICY HELD NOT TO CON- 
TAIN ENTIRE CONTRACT AS RESPECTS RIGHT TO CHANGE 


BENEFICIARY (INSURANCE LAW, § 10l-a et seq.; § 101-b, subds. 2, 
4). 


Under Insurance Law, § 101-b, subd. 2, providing that group insurance pol- 
icy issued under section 10l-a et seq., the application of employer, and individual 
applications, if any, of employees insured, shall constitute entire contract between 
parties, contention that certificate delivered to insured employee under section 
101-b, subd. 4, contained entire insurance contract, and that failure to specify 
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therein the manner of changing beneficiary permitted insured to determine how 
change should be made, could not be sustained. 
(For other cases, see Insurance. Dec. Dig. § 587.) 


2. INSURANCE—GROUP INSURANCE CERTIFICATE DELIVERED TO 
EMPLOYEE HELD NOT TO CONSTITUTE CONTRACT, BUT IS 
MERE EVIDENCE THEREOF (INSURANCE LAW, § 101-b, subd. 4), 
Insurance Law, § 101-b, subd. 4, requiring that certificate setting forth a 

statement as to insurance protection given insured employee ,shall be issued by 

insurance company to employer for delivery to employee, held not to clothe cer- 
tificate with formality of a contract of insurance, but certificate is merely evi- 
dence of contract and to apprise the insured of his rights thereunder. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

3. INSURANCE—REQUIREMENT OF GROUP INSURANCE POLICY 
THAT CHANGE OF BENEFICIARY BE INDORSED BY COMPANY 
ON CERTIFICATE HELD OBLIGATORY (INSURANCE LAW, §101- 
A ET SEQ.; § 101-B, SUBDS. 2, 4). 

Under Insurance Law, § 10l-a et seq., and particularly section 101-b, subd. 
2, method for changing beneficiary prescribed in group insurance policy, author- 
izing change of beneficiary to take effect on indorsement covering change by 
company on such certificate and not before, was a condition of the policy, com- 
pliance with which was obligatory in order to substitute another beneficiary, 
notwithstanding failure of certificate issued under section 101-b, subd. 4, to pre- 
scribe method. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE—INSURED’S ATTEMPT TO CHANGE BENEFICIARY 
OF GROUP INSURANCE CERTIFICATE BY DIRECTION IN WILL 
HELD INEFFECTIVE (INSURANCE LAW, § 10l-a ET SEQ.: § 101-b, 
subds. 2, 4). 

Under Insurance Law, § 10l-a et seq., and particularly section 101-b, subd. 
2, where group insurance policy required change of beneficiary to be indorsed 
on certificate issued to insured employee under subdivision 4, insured’s attempt 
to change beneficiary by direction contained in his will held ineffective. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE—BENEFICIARY’S RIGHTS UNDER GROUP _INSUR- 
ANCE POLICY BECAME VESTED ON DEATH OF INSURED, AND 
COULD NOT BE AFFECTED BY COMPANY’S SUBSEQUENT WAIVER 
(INSURANCE LAW, §101-& ET SEQ.). 

Though rights of beneficiary under group insurance policy issued under In- 
surance Law, § 10l-a et seq., are entirely contingent, uncertain, and revocable 
during insured’s life, they become vested on death of insured without change of 
beneficiary in accordance with method prescribed in policy, and insurer’s subse- 
quent waiver could not affect beneficiary’s rights. 

(For other cases, sée Insurance, Dec. Dig. § 586.) 

7. INSURANCE—PORTIONS OF GROUP INSURANCE CERTIFICATE 
DEVOTED TO EMPLOYER’S STATEMENTS AMPLIFYING CERTI- 
FICATE HELD INADMISSIBLE AS NOT PART OF CONTRACT (IN- 
SURANCE LAW, § 101-A ET SEQ.; § 101-B, SUBDS. 2, 4). 
Portions of certificate issued under Insurance Law, § 101-b, subd. 4, to in- 

sured employee covered by group insurance policy issued under section 101-a et 

seq., devoted to statements by employer respecting insurance coverage, and am- 
plifying certificate held inadmissible in action on policy, since they were merely 
voluntary statements of employer, not authorized or required by statute, and not 

constituting portion of contract under subdivision 2. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


Action by Dora B. Seavers, individually and as executrix of the last will and 
testament of Wallace S. Seavers, deceased, against the Metropolitan Life Insur- 
ance Company and Rhea L. Childs. Judgment for defendant last named. 

This action to determine the beneficiary of an insurance policy was tried be- 
fore the late Mr. Justice Angell, who died prior to rendering a decision. Upon 
the record of that trial the case was thereafter submitted by consent to Mr. Jus- 
tice Goldsmith. 
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William E. Young, of Hudson Falls (Thomas W. McArthur, of Glen Falls, of 
counsel), for plaintiff. 

Jeremiah Keck, of Johnstown (T. Cuthell Calderwood, of Johnstown, of 
counsel), for defendant Childs. 

GoivsMiTH, J. A policy of group insurance as authorized by section 10l-a et 
seq. of the Insurance Law was issued by the Metropolitan Life Insurance Company, 
hereafter called the company, under date of December 24, 1919, insuring the lives of 
the employees of the Sandy Hill Iron & Brass Works. These emplcyees included 
Wallace S. Seavers, who received from his employer a certificate of the company 
bearing the same date, and containing, among others, the following provision: 

“This is to certify that, under and subject to the terms and conditions of group 
policy No. 468G, Wallace S. Scavers, an employee of the Sandy Hill Iron & Brass 
Works, is hereby insured for one thousand dollars. If death occurs while the 
emplcyee is in the employ of the employers, the amount of insurance in force on 
said employee, in accordance with group policy as above, will be paid to Mary 
Seavers, beneficiary. The right to change the beneficiary is reserved.” 

The certificate referred to, incorporating the foregoing statement, was issued 

pursuant to section 101-b, subd. 4, of the Insurance Law, which requires every 
policy of group insurance to contain— . 
“a provision that the company will issue to the employer for delivery to the 
employee, whose life is insured under such policy, an individual certificate setting 
forth a statement as to the insurance protection to which he is entitled, to whom 
payable, together with provision. * * - 

Mary Seavers, the beneficiary named in the certificate, was the wife of the 
insured, and she died on or about April 11, 1920. Later the insured became 
interested in Rhea L. Childs, 28 years of age, and asked her to marry him. At the 
same time he filed written notice with the company directing a change of the 
beneficiary to her. The policy is specific in relation to the change of beneficiary: 

“5. Change of Beneficiary—Any employee while insured hereunder may, from 
time to time, change the beneficiary by filing written notice thereof at the home office 
of the company, accompanied by the certificate covering the insurance hereunder 
on such employee. Such change shall take effect upon indorsement covering the 
change by the company on such certificate, and not before. In case of the death of 
any individual named as beneficiary, the interest of such beneficiary shall vest in the 
employee by whom such beneficiary was nominated. No assignment by any employee 
of the insurance under this policy shall be valid.” 

In addition, the application of the employer attached to the policy provides 
that 

“The employee to be insured is to designate a beneficiary, and may change 
such beneficiary from time to time as the circumstances may require by written 
notice to the Metropolitan Life Insurance Company on forms prepared and fur- 
nished by that company.” 

The notice to chanve the beneficiary to Rhea L. Childs was given upon a form 
prepared by the company, and read in part: 

“In accordance with the conditions of group policy No. 468G, the heneficiary 
under serial No. 1, in the event of my death, is hereby changed from Mary Sea- 
ver, wife, to Rhea L. Childs, no relation.” 

_ The pleadings admit that the change of beneficiary, as requested, to Rhea L. 
Childs, was effected and recognized by the company. 

Rhea L. Childs declined the proposal to marry the insured. On May 3, 1921, 
he was married to the plaintiff, and on or about December 17, 1924, he died, leav- 
ing her surviving. A few days prior to his death, insured executed his last will 
and testament, thereafter duly admitted to probate, appointing his widow exe- 
cutrix thereunder, and providing: 

“Third: Whereas, I have two life insurance policies it is my desire that the 
Proceeds thereof be paid to my wife, Dora B. Seaver, regardless of who has been 
Previously made beneficiary in each of them.” 
te ee in question is conceded to be one of the two policies mentioned 

oth | Rhea Childs and the widow claim the proceeds of this policy of in- 
. the former as beneficiary named in the policy, and the latter under her 

and’s will. The company has not answered herein, and is ready and willing 
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to pay the amount due upon the policy to the rightful beneficiary. The widow 
claims that the testamentary direction of the insured affected a change of the 
beneficiary from Rhea L. Childs to herself. _ J é 

[1, 2] The first proposal is that the certificate delivered to the insured con- 
tains the entire insurance contract, and that the failure to specify therein the man- 
ner of changing the beneficiary permitted the insured to determine how the 
change should be made. This contention is contrary to the statutory provision re- 
lating to group insurance and to the context of the certificate. Section 191-b, 
subd. 2, of the Insurance Law, provides that— 

“The policy, the application of the employer and the individual applications, 
if any, of the employees insured, shall constitute the entire contract between the 
parties.” 

Another provision, heretofore quoted, requires that a certificate setting forth 
certain information shall be issued by the company to the employer for delivery 
to the employee. The statute does not attempt to clothe the certificate with the 
formality of a contract of insurance. The certificate is required as evidence of 
the contract and to apprise the insured of his rights thereunder. The provisions 
of the statute bear no other interpretation. The statements in the certificate fol- 
low the direction of the statute, and this instrument does not purport to be the 
contract of insurance. The company certifies that the employee is insured “under 
and subject to the terms and conditions of group policy No. 468G.” The lan- 
guage of the certificate is plain and unmistakable. There can be no complaint 
of vagueness of expression or subtle avoidance of clarity. 


[3, 4] The provision in the certificate that “the right to change the bene- 
ficiary is reserved” is information of insured’s privilege under the policy. In- 
structions for consummating the change are contained in the policy, and refer- 
ence to this document is necessary for such purpose. The method prescribed 
is a condition of the policy, and compliance therewith is obligatory in order to 
substitute another beneficiary. Sangunitto v. Goldey, 88 App. Div. 78, 84 N. Y. 
S. 989. The direction of the insured by will was not in conformity with the con- 
dition of the policy and did not effect a change of the beneficiary. That the 
insured was not misled by the terms of the certificate is unquestioned, Since he 
procured a change of the beneficiary, after the death of his wife, to Rhea L, 
Childs, upon a form prepared by the company and in the manner required by 
the policy. 

[5, 6] The plaintiff next urges that the failure of the company to answer in 
this case is a waiver of the condition under discussion which was inserted in 
the policy for the sole benefit of the company. She argues that. this action by 
the company bars Rhea L. Childs, the beneficiary named in the policy, from 
questioning noncompliance with the condition. This result does not follow. 
The waiver herein by the company after the death of insured removes objection 
to its liability upon the policy (Sangunitto v. Goldey, supra), but such legal 
rights as attached upon the death of the insured remain unchanged. While the 
rights of the beneficiary are entirely contingent, uncertain, and revocable dur- 
ing the life of the insured (Schoenholz v. New York Life Ins. Co., 234 N. Y. 
24, 136 N. E. 227), they become vested upon the death of the insured without 
change. “The contract creating the power to appoint another beneficiary pro- 
tects the existing beneficiary until the forms imposed upon the execution of the 
power have been substantially complied with.” Fink v. Fink, 171 N. Y. 616, 4 
N. E. 506. The direction through the will was not a method recognized by the 
contract of insurance. The rights of the beneficiary became “fixed on the death 
of the insured, and neither the insurance company nor the court can divest the 
beneficiary of his rights by any act done after the death of the insured.”  Stri- 
anese v. Metropolitan Life Ins. Co., 221 App. Div. 81, 223 N. Y. S. 16. 


[7] The certificate herein appears upon the front and back of a four-page 
folder. The second and third pages are devoted to statements by the employer 
respecting the insurance coverage and amplifying the certificate. The plaintiff 
objected to the admission in evidence of the second and third pages upon the 
ground that they are not a part of the certificate. The statements by the em- 
ployer are voluntary, are not authorized or required by statute, and do not con- 
stitute a portion of the insurance contract. Being unnecessary to the determin 
ation of any question presented in this case, the objection is sustained. 
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It is true that the insured desired to secure the benefits of the policy to his 
wife, but he could only do so by substantial compliance with the condition im- 
posed. He had previously changed the beneficiary in accordance with the re- 
quirements of the policy. Possibly he did not appreciate that the mechod pre- 
scribed by the policy was exclusive. As Chief Judge Hiscock said in Schoen- 
holz v. New York Life Ins. Co. (supra) : ; 

“While this misconception may result in an unfortunate miscarriage of pur- 
pose, we do not see how it can now be corrected.” ; sal 

The defendant Rhea L. Childs is entitled to judgment against the plaintiff, 
dismissing the complaint, with costs, and against the defendant company tor the 
sum of $1,000, with interest. Submit findings accordingly. 


UNITED BROTHERHOOD OF MAINTENANCE OF WAY EMPOLYEES 
AND RAILWAY SHOP LABORERS v. MURRAY. (No. 18546.) 
Supreme Court of Oklahoma. Nov. 20, 1928. 

(Syllabus by the Court.) 

271 Pacific Reporter 1012. . 
INSURANCE—FRATERNAL BENEFIT ASSOCIATION WAIVES PRO- 

VISIONS FIXING AGE LIMIT BY KNOWINGLY ACCEPTING DUES 

AND ASSESSMENTS FROM PERSON BEYOND SUCH AGE (COMP. 

ST. 1921, §§ 6774—6799). 

A fraternal beneficiary association waives the provisions of its constitution 
and by-laws fixing the age limit beyond which applicants will not be received into 
membership on a participating basis in the benefits payable to a member for 
permanent total disability, in the absence of a statutory or charter restriction 
upon the powers of such society as to the age of such participating members, 
by accepting and receiving dues and assessments from a person known to be 
beyond such age, the payment of which would entitle the paying member to 
such benefits in the event of such disability. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Commissioner’s Opinion, Division No. 1 

Appeal from District Court, Garfield County; James B. Cullison, Judge. 

Acuon by J. H. Murray against the United Brotherhood of Maintenance of 
Way Employees and Railway Shop Laborers. Judgment for plaintiff, and 
defendant appeals. Reversed and remanded, with directions. 

J. J. Farnan, of La Porte, Ind. and W. J. Otjen, Geo. W. Buckner, and 
Frank Carter, all of Enid, for plaintiff in error. 

Crowe & Crowe, of Enid, for defendant in error. 

TrEHEE, C. Defendant in error, J. H. Murray, as plaintiff below, brought 
suit against the plaintiff in error, United Brotherhood ot Maintenance of Way 
Employees and Railway Shop Laborers, defendant below, to recover certain 
benefits by virtue of his membership in the defendant Brotherhood, in which 
relative positions in the trial court the parties will hereinafter be designated. 

From the record it appears that defendant is a fraternal benefit society 
organized under the laws of the state of Michigan, and does business with its 
members through local or subordinate lodges. Plaintiff became a member of the 
order in July, 1919, and paid the dues and assessments required to be paid 
through the subordinate lodge to the Grand Lodge regularly until 1922, when his 
dues for six months became delinquent. He was reinstated as a member of 
the order on July 22, 1922, upon his payment of three months’ dues in advance. 
His membership in the order thereafter continued, though payment of dues were 
irregularly made, until the latter part of 1924. On March 4, 1924, he suffered 
a permanent total physical disability. Membership in the order was evidenced by 
a working card, and dues to the order were paid quarterly. In 1922 the constitu- 
tion and by-laws of the order were amended, which fact was indorsed on the 
membership certificate with such indorsement certifying that the member 
acknowledged receipt of a copy of the amended constitution and by-laws and 
agreed to all the provisions thereof and all subsequent amendments. 

A Provident Department of the Brotherhood was maintained whereunder it 
was provided that a certain sum as benefits would be paid to a member of the 
Brotherhood who was in good standing at the time of disability, such as was 
suffered by plaintiff, computed on a graduated scale and dependent upon the 
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period of time of membership in the order. In that relation section 4 of article 
22 of the constitution and by-laws provided, that: 

“New or reinstated members who have reached the age of fifty-five (55) 
years at date of joining or reinstatement shall not participate in the benefits of 
the Provident Department of this Organization.” 

Effective January 1, 1924, the Provident Departmhent by-laws were amended, 
in which it was provided by section 17 of article 22, as follows: 

“This article shall become effective January Ist, 1924, and shall govern and 
control all claims against said Provident Department, where death or permanent 
total disability occurs on or after such date. In determining the sum to which 
any member or beneficiary may be entitled under the provisions of this Article, 
no period of membership in the Brotherhood prior to July Ist, 1919, shall be 
considered. In computing the period of continuous membership under this 
Article, no period of membership of a member, prior to joining, renewal or 
reinstatement shall be considered.” 

By section 5 of article 22 of the by-laws as amended in 1922, it was 
provided: 

“Any member of said Brotherhood who shall fail to pay all dues and assess- 
ments as provided by or mentioned in Article XIII of the Constitution of said 
Brotherhood shall be deemed to be delinquent and to have forfeited all rights 
and benefits of, in and to said Provident Department, its funds and property 
except that any such member who has not reached the age of fifty-five (55) 
years at the date of reinstatement may regain such rights if such member, prior 
to permanent total disability or death and within thirty (30) days from the date 
such dues and assessments become payable, pay said dues and assessments in 
full. While a member is delinquent, neither he nor his beneficiary shall be 
entitled to any rights or benefits in said Provident Department, its property 
or funds. If such member remains delinquent after said thirty (30) days from 
the date such dues become payable, he and his beneficiary shall be deemed to 
have forfeited all rights, interests and benefits in said Provident Department, its 
property and funds, until such member shall have reinstated his membership 
before reaching the age of fifty-five (55) years and continued same for six (6) 
continuous morths from the date of such reinstatement.” 

The relevant provisions of article 13, referred to in the preceding section, 
provided, in part, that: 

“A member refusing or failing to pay his dues in full as prescribed in this 
section is not in good standing and shall not be entitled to a seat in his lodge 
and grievance committees shall not exercise in his behalf. When a member 
becomes delinquent for a period of six months his name shall be dropped from 
the rolls of the Subordinate Lodge without further notice and the Subordinate 
Lodge Financial Secretary shall notify the System Division or System Federation 
Secretary and the Grand Secretary-Treasurer of such action. A member who 
becomes delinquent may renew his membership upon the payment of all back 
dues. Any member desiring to pay his dues six months or more in advance wil 
be allowed to do so.” 

In defense of the action defendant pleaded these provisions of the constitu 
tion and by-laws. 

Trial of the cause was had to a jury. At the conclusion of plaintiff's 
evidence defendant demurred thereto, with action thereon withheld by the court. 
At the conclusion of the hearing plaintiff demurred to defendant’s evidence, 
which was by the court sustained, defendant’s demurrer then having been over 
ruled, and, upon plaintiff’s motion, the court directed a verdict for plaintiff in the 
sum of $250, whereon judgment against the defendant was rendered. 


Defendant predicates error on the several rulings of the court, but as they 
are related in character in that they go to the proposition of whether the 
conduct of the order in its recognition of plaintiff as a member and acceptance 
and retention of the dues paid by him constituted a waiver of its by-laws 
relative to the age limit of members as to participation in the benefits provided 
for under the Provident Department, we may well consider them as being 
resolved into the single question of whether or not the court erred in directing 
a verdict for plaintiff. The proposition is thus raised whether or not such a 
society may, by its conduct, waive the age limit of its membership. 

Defendant contends that as this goes to the substance of the contract 
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between the order and a member thereof, the rule of law relied on by plaintiff 
in that the by-laws of such an organization with respect to the mode of 
procedure in relation to contracts between such order and a member thereof 
‘may be waived by acceptance and retention of the dues or premiums paid by the 
member has no application to the cause in hand. The evidence established that 
plaintiff was beyond the age limit whereunder he was permitted to participate 
in the benefits provided for by the Provident Department of the order. It was 
shown that at the time of joining the order in 1919, plaintiff was then 62 years 
of age, and upon his reinstatement in 1922 he was 67 years of age, which facts, 
we may well infer from the record, were known to the order. 

The statutes of the state of Michigan relative to the subject-matter were not 
pleaded nor proved. In the absence of proof it will not be presumed that the 
statutes of a foreign state governing the organization and specifying the powers 
of a fraternal beneficiary society contain restrictions limiting the age of the 
persons who are members thereof who may be entitled to participate in benefits 
that may be provided hy the order. Wood vy. Mystic Circle, 212 Ill. 532, 72 N. E. 
783. On the contrary, the rule is well settled that the presumption is that the 
law of that state with respect to the age limit is the same as the law in this 
state. Article 4 of chapter 51, C. O. S. 1921, contains no restriction on the powers 
of a beneficiary association of the character of defendant in regard to age of its 
members except as to payment of physical disability benefits on account of old 
age which shall not be under 70 years. A fraternal beneficiary association waives 
the provisions of its constitution and by-laws fixing the age limit beyond which 
applicants will not be received into membership on a participating basis in the 
benefits payable to a member for permanent total disability, in the absence of 
a statutory or charter restriction upon the powers of such society as to the age 
of such participating members, by accepting and receiving dues and assessments 
from a person known to be beyond such age, the payment of which would entitle 
the paying member to such benefits in the event of such disability. As a rule 
of law, this is well established. Wood v. Mystic Circle, supra; Morrison v. 
Wisconsin Odd Fellows’ Mutual Life Ins. Co., 59 Wis. 162, 18 N. W. 13; Krause 
y. Woodmen of America, 133 Iowa, 199, 110 N. W. 452; Home Mutual Benefit 
Ass'n v. Rowland, 155 Ark. 450, 244 S. W. 719, 28°A. L. R. 86. As there was no 
disputed question of fact at issue for submission to the jury, the court therefore 
properly directed a verdict for plaintiff. 

However, we are of the opinion that the judgment was excessive. According 
to the undisputed evidence plaintiff was reinstated as of July 22, 1922, so that at 
the time of his disability he had been a member of the order for approximately 
twenty months. Under the reinstatement provisions already noted, and the 
schedule fixed by the constitution and by-laws of the society which was in 
evidence, plaintiff would not be entitled to the amount of the judgment as 
rendered. The court in fixing the amount of recovery apparently proceded on 
the theory that the reinstatement of plaintiff restored him to a status of member- 
ship as of the time of his original admission, but as the constitution and by-laws 
fix the status of a reinstated member and the limit of participation in the 
benefits provided for being specified in the schedule, these provisions must 
constitute the contract between the parties upon the amount of recovery. Home 
Mutual Life Ins. Ass’n v. Rowland, supra. 

The judgment of the district court is accordingly reversed and the cause 
remanded, with directions to enter judgment for plaintiff in such amount to which 
he is entitled under the schedule calculated on the basis of his reinstatement to 
the time of his disability. 

Bennett, P. C., and Reid, Leach, and Foster, CC., concur. 

Per Curiam. Adopted in whole. 
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NEW YORK LIFE INS. CO. v. SMITH. (No. 18650.) 
Supreme Court of Oklahoma. July 31, 1928. 
Rehearing Denied Dec. 4, 1928. 
271 Pacific Reporter 1037. 
(Syllabus by the Court.) 

1. INSURANCE—STATEMENTS BY INSURED IN LIFE POLICY ARE To 
BE CONSTRUED AS REPRESENTATIONS AND NOT WARRANTIES, 
IN ABSENCE OF FRAUD. 

Where a life insurance policy provides, “All statements made by the insured 
shall, in the absence of fraud, be deemed representations and not warranties, and 
no such statement shall avoid the policy or be used in defense to a claim under 
it, unless it be contained in the written application and a copy of the application 
is indorsed upon or attached to his policy when issued,” the statements by the 
insured are to be construed as representations and not warranties, in the absence 
of fraud. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. INSURANCE — MISREPRESENTATIONS IN APPLICATION MUST 
HAVE BEEN IN BAD FAITH TO AVAIL INSURER AS DEFENSE, 
WHERE STATEMENTS ARE CONSTRUED AS REPRESENTATIONS, 
NOT WARRANTIES. 

Where a policy of life insurance provides that all statements made by the 
insured shall, in the absence of fraud, be construed as representations and not 
warranties, in order for misrepresentations made by the insured in an application 
to avail the insurer as a defense, it must show, not only that the statements were 
not true, but that they were willfully false, fraudulent, misleading, and made 
in bad faith, and that insurer in good faith relied on same. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

3. INSURANCE—FRAUD IN REPRESENTATIONS OF INSURED HELD 
FOR JURY. 

In a suit on an insurance policy, where it is contended that a false and 
fraudulent misrepresentation or concealment of a material fact by the insured 
has rendered the contract for insurance void, and where the evidence is conflict- 
ing, or when different inferences may be legitimately drawn from the evidence, 
the question should be submitted to the jury under instructions which take into 
account the materiality of the misrepresentation and the fraudulent purpose or 
intent of the insured to deceive. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


4. INSURANCE—INFORMATION COMMUNICATED TO SPECIAL REF- 
EREE EMPLOYED BY LIFE INSURER SHOULD BE REGARDED AS 
INFORMATION COMMUNICATED TO INSURER. 

Where, in an action upon a life insurance policy, it appears that the insurance 
company employed a special referee for the purpose of making an investigation 
and verifying the representations contained in the application for insurance, it 
was not error to instruct the jury that any information communicated to said 
agent or special referee in connection with the statements contained in the 
application for insurance is to be regarded as information communicated to the 
defendant, even though the same might not have been transmitted by said agent 
or referee to the home office of defendant. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 


Appeal from District Court, Oklahoma County; T. G. Chambers, Judge. 

Action by Blake C. Smith against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. ; 

Wilson & Wilson, of Oklahoma City, and Louis H. Cooke, of New York City, 
for plaintiff in error. 

Ames, Lowe & Cochran and Ledbetter, Stuart, Bell & Ledbetter, all of 
Oklahoma City, for defendant in error. 

Hunt, J. Mrs. Blake C. Smith, as plaintiff, sued the New York Life Insurance 
Company as defendant in the District Court of Oklahoma county to recover the 
sum of $25,000 alleged to be due her as the beneficiary in three life insurance 
policies issued by the defendant company on the life of her husband, Turner 
R. H. Smith, who it was alleged had died on June 17, 1926, while said policies 
were in full force and effect. Trial was had before a jury in the district cout 
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of Oklahoma county, and a verdict returned in favor of plaintiff for the amount 
sued for. Motion for new trial was filed and overruled, and judgment was 
rendered for the plaintiff on the verdict of the jury, and, to reverse this judgment, 
defendant prosecutes this appeal. 

For convenience, the parties will be referred to here as they appeared in the 
court below. 

The execution and delivery of the policies, payment of the premium thereon, 
and the death of the insured, while same were in full force and effect, is 
admitted by the defendant company. The contention of the defendant in the 
court below was that the insured, in making application for the insurance, made 
false answers to certain questions concerning the previous condition of his 
health, and the policies were therefore obtained by fraudulent representations 
and are not binding on the company, the death of the insured having occurred 
within one year from date of issuance of the policies, and it denied liability on 
same, and tendered back the amount it had received as premium on each of said 
policies. Plaintiff admitted that incorrect answers were given to certain ques- 
tions contained in the written application, but contended that, even though 
incorrect in some details, they did not contain any material error or fraudulent 
representations, and that defendant was not misled or defrauded thereby, and 
that, irrespective of said answers, defendant did not rely on the statements 
contained in the application, but pursued an investigation of its own through its 
special representative in Oklahoma City, and obtained the information it now 
claims was fraudulently withheld by the insured, and, with full knowledge of the 
facts and of the answers in said application claimed by it to be fraudulent and 
erroneous, accepted said premiums, and issued and delivered the policies without 
in any way relying on said answers, and thereby waived any right to deny its 
liability by reason of the same. 

Upon the issues thus joined, the case was tried to a jury, and judgment 
rendered as hereinbefore set out. Some eighteen assignments of error are 
contained in the petition in error filed herein, but only five are argued in the 
brief filed by defendant, and only these assignments of error will be considered; 
the others not being argued nor presented in the brief will be deemed waived. 

The question relied upon by defendant for reversal, both on oral argument 
and in the briefs filed, are presented under two general propositions as follows: 

(1) A stipulation in a policy of insurance that no agent has power to waive 
forfeiture, and that no waiver or alteration shall be binding unless in writing, 
signed by a specified officer or officers, is valid and binding on the insured, and 
prohibits a waiver by an agent. 

(2) Estoppel to claim waiver. The defendant in error is estopped by the 
action of the assured in denying to the insurance company’s medical examiner 
the truth of the alleged stomach attack suffered previous to the date of his 
application. 

In support of the first proposition, the defendant calls attention to the 
following stipulation contained in the policy of the insured: 

“That only the president, a vice president, a second vice president, a 
secretary, or the treasurer of the company can make, modify, or discharge 
contracts or waive any of the company’s rights or requirements; that notice to 
or knowledge of the soliciting agent or the medical examiner is not notice to or 
knowledge of the company, and neither one of them is authorized to accept risks 
or to pass upon insurability.” 

And further calls attention to the testimony relative to the authority of the 
company’s special representative or referee, Andrew R. Parker, which was to 
the effect that said Parker was employed by the company to make investigation 
in connection with the application and to make his reports on forms furnished 
by the company in each and every case, and that he had no power or authority 
except to obtain answers to the questions contained in the company’s printed 
orms for use in such cases; that he was paid a particular fee for each of said 
reports, and had no power or authority to pass on an application for insurance 
either in accepting or rejecting the application. 
ht this connection the defendant requested the court to give requested 
Instruction No. 7, which was to the effect that the insurance company could 
limit the authority of its agents, and that, in view of the above stipulation 
contained in the policy of insurance, the information obtained by Parker as to 
the falsity of the representations contained in the application for insurance made 
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by the insured would not be binding on the defendant or constitute a waiver 
or estoppel on its part to set up said talse answers as a defense to the policies of 
insurance sued on unless said information was shown to have been within the 
knowledge of one of the officers of the company mentioned in said stipulation 
aforesaid, and they or either of them, with such knowledge, waived on behalf 
of said defendant company the false answers contained in said application. 

{4] It is contended by defendant refusal to give this instruction was re- 
versible error, and that the giving of instruction No. 6 was also reversible error, 
The alleged erroneous instruction No. 6 was as follows: 

“You are further instructed that each of the policies sued on in this case 
contains the following provision: ‘The policy and the application therefor, copy 
of which is attached hereto, constitute the entire contract. All statements made 
by the insured shall, in absence of fraud, be deemed representations and not 
warranties, and no such statement shall avoid the policy or be used in defense 
to a claim under it, unless it be contained in the written application and a copy 
of the application is indorsed upon or attached to this policy when issued.’ By 
reason of this provision, in order for a misrepresentation or misstatement made 
by the insured in the application to avail the defendant as a defense in this case, 
the defendant must show by a preponderance of the evidence, not only that the 
statements were not true, but they were willfully false, fraudulent, or misleading, 
and that the defendant believed they were true and relied upon them in issuing 
the policy; and you are further instructed that any information communicated to 
the defendant’s agent, A. R. Parker, in connection with the statements contained 
in Mr. Smith’s application for insurance, is to be regarded as information com- 
municated to the defendant, even though the said Parker may not have 
transmitted such information to the home office of the defendant.” 

Defendant contends that in giving this latter instruction, the court wholly 
and entirely ignored the plain terms and provisions of the contract between the 
parties, and cites in support thereof the case of Liverpool, London & Globe Ins. 
Co., a Corporation, v. T. M. Richardson Lumber Co., a Corporation, 11 Okl. 585, 
69 P. 938. This is one of the early cases decided by this court on this proposition, 
and other cases to the same effect cited and relied upon by defendant are the 
Deming Investment Co. v. Shawnee Fire Insurance Co., 16 Okl. 1, 83 P. 918 
4L. R. A. (N. S.) 607: Gish v. Insurance Co. of North America, 16 Okl. 59, 
87 P. 869, 13 L. R. A. (N. S.) 826: Phoenix Insurance Co. v. Ceaphus, 29 Okl. 
608, 119 P. 583. 

The cases above cited and relied on by defendant arose prior to statehood, 
and followed the rule announced by the Supreme Court of the United States in 
the case of Northern Assurance Co. v. Grandview Building Association, 18 
U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213. It appears, however, from a careful 
review of the authorities, that this court has declined to follow that rule. In 
Western National Insurance Co. v. Marsh, 34 Okl. 414, 125 P. 1094, 42 L. R.A. 
(N. S.) 991, a case arising after statehood, it was pointed out that we were not 
bound by the decision in the case of Northern Assurance Co. vy. Grandview 

3uilding Ass’n, supra. It was held in the Marsh Case, supra, as follows: 

“When a local agent of a fire insurance company, who has the power to 
accept a risk and deliver the policy of insurance, at and prior to the time of the 
delivery of the policy, is advised and has full knowledge of the fact that other 
insurance upon the property is in force, and with that knowledge accepts the 
premium and delivers the policy, such policy is binding upon the company, 
notwithstanding the fact that it contains a provision prohibiting the existence ol 
concurrent insurance without written consent thereto indorsed on the policy, 
and notwithstanding it contains a provision that none of the company’s officers 
or agents can waive any of its provisions, except in writing indorsed on the 
policy.” 

And it was pointed out that the rule thus announced, though contrary to 
Northern Assurance Co. v. Grandview Building Ass’n, supra, was in keeping 
with the great weight of authority, citing on pages 418 and 419 of 34 Okl. (125 P. 
1096, 1097) numerous cases from some forty states of the American Union. |, 

In Insurance Co. of North America v. Little, 34 Okl. 449, 125 P. 1098, plaintiff 
in error cited and relied on Liverpool, London & Globe Insurance Co. v. T. M. 
Richardson Lumber Co., supra, and Gish et al. v. Insurance Co. of North 
America, supra, two of the cases above cited and relied on by defendant herein, 
and, in referring to these cases, this court had this to say: 
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“The second contention of plaintiff in error would be sound under the 
decisions of the territorial Supreme Court in London & Globe Ins. Co. v. 
Richardson Lumber Co., 11 Okl. 583, 69 P. 938, and Gish v. Ins. Co. of North 
America, 16 Okl. 59, 87 P. 869, 13 L. R. A. (N. S.) 826, which cases followed the 
rule announced by the Supreme Court of the United States in Northern Assur- 
ance Company v. Grandview Building Ass’n, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 
213, and also under the decisions of this court rendered in cases arising prior to 
statehood. Sullivan v. Merc. Town Mut. Ins. Co. 20 Okl. 460, 94 P. 676, 129 Am. 
St. Rep. 761; State Mut. Ins. Co. v. Craig, 27 Oki. 90, 111 P. 325; Phoenix Ins. Co. 
y. Ceaphus, 29 Okl. 608, 119 P. 583. This court, however, in the three cases last 
cited, specifically limited its decision on this point to cases arising prior to 
statehood, and reversed its decision thereon, in cases arising since the erection 
of the state of Oklahoma, where the contract of insurance was entered into 
since statehood. Recently this court, in the case of Western National Ins. Co. v. 
Henry A. Marsh, ante [34 Okl. 414], 125 P. 1094 [42 L. R. A. (N. S.) 991], had 
under consideration and decided this question adversely to the contention of 
plaintiff in error. In that case the authorities are collected and considered at 
length, and it is shown that in 42 states of this Union parol evidence, such as 
was admitted in this case, and under the circumstances of this case, may be 
dmitted.” 

" See, also, N. British & Mercantile Insurance Co. v. Lucky Strike Oil & Gas 
Co., 86 Okl. 192, 207 P. 446; United States Fire Insurance Co. v. Adams Mer- 
cantile Co., 117 Okl. 73, 245 P. 885. 

The rule announced in these cases has been consistently followed, and has 
become the settled law of this state, and we are therefore forced to conclude 
that the cases above cited and relied upon by defendant are not controlling or 
decisive of this question. 

[1-3] Most of the cases above referred to, cited by plaintiff and defendant, 
involve fire insurance policies, and are in point here only so far as the rule 
of law announced may be applicable. However, the case of New York Life 


Insurance Co. v. Stagg, 95 Okl. 252, 219 P. 362, and New York Life Insurance 
Co. v. Clark, 110 Okl. 31, 235 P. 1081, involved the same form of policy as in the 


instant case and under facts similar if not identical to these here, and in our 
judgment these cases are directly in point and controlling; the first, second, 
and fourth paragraphs of the syllabus in the case first named being as follows: 

“2. Where a policy of life insurance provides that all statements made by 
insured shall, in the absence of fraud, be deemed representations and not 
warranties, and no such statement shall avoid the policy or be used in defense 
toa claim under it, unless it be contained in the written application and a copy 
of the application is indorsed upon or attached to this policy when issued,’ the 
statements by the insured are to be construed as representations and not war- 
ranties in the absence of fraud. 


“2, Where a policy of life insurance provides that all statements made by 
the insured shall, in the absence of fraud, be construed as representations and 
not warranties, in order for misrepresentations made by the insured in an 
application to avail the insurer as a defense it must show, not only that the 
statements were not true, but that they were willfully false, fraudulent, and mislead- 
ing, and made in bad faith.” 


“4, In a suit on an insurance policy, where it is contended that a false and 
fraudulent misrepresentation or concealment of a material fact by the insured 
has rendered the contract for insurance void, and where the evidence is conflicting 
or where different inferences may be legitimately drawn from the evidnce, the 
question should be submitted to the jury under instructions which take into 
account the materiality of the misrepresentation and the fraudulent purpose or 
intent of the insured to receive.” 

It appears from the record herein that the witness Parker was not the agent 
of the defendant company for the purpose of soliciting or taking applications 
for life insurance. Defendant’s answer refers to him as a special referee with 
ofices at Oklahoma City, to whom it referred for certain information and 
verification of representations contained in said application for insurance, 
particularly with reference to the history of said applicant as disclosed by the 
questions and answers as contained in the application. The record disclosed, as 
is also admitted in the answer, that this reference to Parker was made prior 
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to the time defendant took final action upon the application. We think it, 
fair deduction from the record herein and the admissions contained in defend. 
ant’s answer that defendant was unwilling to and did not rely upon the state. 
ments made in the application, but employed Mr. Parker for the specific Purpose 
of investigating these matters and to report the result of his investigation to the 
company. The record further shows that, in the course of his investigation, he 
learned of the illness of Mr. Smith at Wichita Falls, Tex., which intormatiog 
the company now contends had been fraudulently withheld from it by the insured 
at the time of making application for the insurance. The defendant company 
contends it would not have issued and delivered the policies had this information 
been communicated to it. This is doubtless true, but this record clearly discloses 
in our opinion, that the failure of the company to receive this information was 
due to the neglect and omission of its own agent or special referee employed for 
that purpose rather than to any willful fraud on the part of the insured. Under 
the provisions of the policy itself, we are of the opinion that the statements 
made by the insured were merely representations, and would not avoid the policy 
= they were willfully false and fraudulent and the company relied upon 
them. 

We deem it unnecessary to review all the evidence, but have carefully 
considered the entire record, and are clearly of the opinion it was proper to 
submit these- questions to the jury under proper instructions, and, in view of the 
authorities above cited, are further of the opinion that there was no error in 
the giving or refusing of the instructions complained of. 

In concluding its brief, defendant uses the following language: 

“It (defendant company) is thoroughly of the opinion, and as a matter of 
fact the fraud attempted to be perpetrated on it in the instant case is so open, 
glaring, and apparent, that this falls within that class of cases where it is called 
— to defend against these demands in behalf of all its policyholders collec. 
tively.” 

In this connection we desire to say we find no fault with defendant for 
defending, on behalf of its stockholders, against this or any other claim it deems 
to be fraudulent. However, a careful examination of this entire record discloses 
no such fraud as above referred to by defendant. The evidence discloses that 
after the attack at Wichita Falls, followed by a thorough examination, the 
insured was informed by the doctors that he was in good health and could 
resume his normal activities, and we think the jury was justified in finding, as it 
must have found, under the facts and circumstances as shown by the evidence, 
that he in good faith believed he was in good health when he applied for the 
insurance, and was justified in that belief. There is evidence to the effect that 
he was in good health from and after the middle of October until the latter part 
of January when he suffered an attack of the flu, and that he was sick constantly 
after that time. Much evidence was introduced by the defendant in an effort to 
show that the disease of which the insured died in June, 1926, was associated 
with and was the culmination of the disease and ailment for which he was 
treated in Wichita Falls in October, 1925, but the evidence is not all conclusive 
on this point. 

In support of the second proposition relied upon by defendant hereinbefore 
set out, defendant contends that the court erred in refusing its requested 
instructions Nos. 6, 8, and 9, and also contends that the court erred in giving 
its instruction No. 9. No authorities are cited by defendant in support of this 
proposition, but we have carefully examined the requested instructions of 
defendant and the instruction given in lieu thereof by the court, and we are of 
the opinion that no prejudicial error was committed by the court in its refusal 
to give the instructions requested by defendant nor in the giving of the instruc: 
tion complained of. 

Finding no reversible error in the record, it follows that the judgment of the 
district court of Oklahoma county should be, and the same is hereby, affirmed 

Mason, V. C. J. and Lester, Riley, and Hefner, JJ., concur. 
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LANE et al. v. NEW YORK LIFE INS. CO. (two cases). (No. 12510.) 
Supreme Court of South Carolina. Oct. 19, 1928. 
145 Southeastern Reporter 196. 

3. INSURANCE—POLICYHOLDER HELD ENTITLED TO BENEFIT OF 
COMPANY’S CUSTOM TO GIVE NOTICE OF DUE DATES OF 
PREMIUM NOTES, REGARDLESS OF PROVISION IN NOTES 
WAIVING RIGHT TO NOTICE. 

Where it was custom of life insurance company to give its policyholders no- 
tice of due dates of premium notes, policyholder was entitled to benefit of such 
custom, regardless of provision in notes in which maker waived notice and re- 
cital that company would not have accepted note if any further notice were 
required. 

(For other cases, see Insurance, Dec. Dig. § 153.) 


4. INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT IN- 
SURER DID NOT NOTIFY INSURED OF DUE DATE OF PREMIUM 
NOTES AS REQUIRED BY ITS CUSTOM. 

In actions for reinstatement of life insurance policies, evidence held to warrant 
finding that company did not notify insured of due dates of premium notes in ac- 
cordance with its usual custom, and for failure to pay which notes on due date 
company declared forfeiture of policies. 

(For other cases, see Insurance, Dec. Dig. § 355.) 

6. INSURANCE—LIFE INSURANCE POLICY PROVISION, SUBJECT- 
ING POLICY TO FORFEITURE FOR NONPAYMENT OF PRE- 
MIUMS, HELD CONDITION SUBSEQUENT, AND EQUITY CAN 
GRANT RELIEF AGAINST FORFEITURE THEREUNDER. : 
Provision of contract of assurance for life subjecting policy to discontinuance 

and forfeiture for nonpayment of premiums when they become due is a condi- 

tion subsequent, and court of equity, therefore, on a proper showing may grant 
relief against forfeiture on that ground. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

8 INSURANCE—LIFE POLICY HAS CERTAIN EQUITABLE VALUES 
BELONGING TO INSURED WHICH CANNOT BE FORFEITED 
WITHOUT INJUSTICE. 

Since yearly premiums for short-term policies are much smaller than prem- 
jums on life policies, there are certain equitable Values in a life policy which be- 
long in right to insured, and which cannot be forfeited without rank injustice. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

9 INSURANCE—EQUITY SHOULD RELIEVE AGAINST FORFEITURE 
OF POLICY RESULTING FROM UNAVOIDABLE ACCIDENT, AND 
CAUSING SUBSTANTIAL INJURIES TO INSURED. 

Equity should relieve against forfeiture of life insurance policy incurred as 
result of unavoidable accident, fraud, surprise, or by ignorance, not willful, where 
result of such a forfeiture works a substantial injustice to insured. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


1. INSURANCE—PROVISION THAT LIFE POLICY MAY BE REIN- 
STATED AFFER DEFAULT ON EVIDENCE. OF INSURABILITY 
SATISFACTORY TO COMPANY HELD TO REQUIRE APPLICA- 
TIONS FOR REINSTATEMENT TO BE CONSIDERED ON MERIT. 

_ Under provision of life insurance policy that policy may be reinstated any 

time within five years after default on written application and evidence of in- 

surability satisfactory to company, company cannot act arbitrarily in passing 
on application, but must consider application and supporting evidence in the light 
of common sense and reason. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


ll. INSURANCE—APPLICATION FOR REINSTATEMENT OF LIFE 
POLICY, AND PHYSICIAN’S CERTIFICATE STATING APPLICANT 
WAS IN EXCELLENT HEALTH, HELD “SATISFACTORY” PROOF 
OF APPLICANT’S GOOD HEALTH. 

Application for reinstatement of life policy stating that insured was then in 
good health, and that during preceding twelve months he had had no illness, ex- 
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cept that he had been treated at hospital for nearly two months for gastric ulcer, 
and certificate of physician attached thereto stating that msured was discharged 
from hospital in excellent condition, should be “satisfactory” proof to company 
of applicant’s insurability, in absence of any thing to contrary, within policy pro- 
vision as to reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


12. INSURANCE—FACTS HELD TO PRESENT CASE IN WHICH EQ- 
UITY SHOULD PREVENT FORFEITURE OF LIFE INSURANCE 
POLICY FOR NONPAYMENT OF PREMIUM NOTES ON DUE DATE. 
Where insured was discharged from hospital in excellent condition the day 

after premium notes became due, and shortly thereafter wrote company to ad- 
vise him as to due date of notes so he could make arrangements for payment, in 
honest belief notes were not due until following month, his failure to pay notes 
when due being caused by company’s failure to notify him of due date, as was 
its custom, and on receiving reply that notes were past due, immediately tendered 
payment, held that case was one in which equity should intervene against forfei- 
ture declared by company. ' 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court, Dillon County; E. C. Dennis, 
Judge. 

Two actions by Mamie M. Lane and husband against the New York Life In- 
surance Company. From a decree for plaintiffs, defendant appeals. From the 
supplementary decree, plaintiffs appeal. Modified and affirmed. 

‘the complaint, answer, decrees, and exceptions follow: 

Complaint. 

Omitting the formal parts, the complaint reads_as follows: : 

(2) That on the 9th day of March, 1921, the defendant, for and in considera- 
tion of a premium of ‘the sum of $109.62 paid to it, entered into a contract of 
insurance on the life of the plaintiff Joe P. Lane, in favor of Mamie M. Lane, 
beneficiary, being denominated as policy No. 6926303. . 

(3) By the terms of which policy the defendant agreed to insure the life 
of the said Joe P. Lane in the sum of $3,000. ne of 

(4) Paragraph 4 is a partial copy of the policy No. 6926303, and, since both 
—— are hereinafter printed in full, paragraph 4 of the complaint is not 
printed. 

(5) That subsequently, and on the 15th day of February, 1922, the plaintiff 
Joe P. Lane and the defendant entered into a contract whereby the premiums 
mentioned in the policy were changed from annual to semiannual payments. 

(6) That the plaintiffs have complied with all the obligations and duties 
devolved upon them under the terms of the foregoing poligy of insurance and 
said subsequent change of contract. 

(7) That, however, on or about the 29th day of June, the defendant herein 
wrongfully and unlawfully attempted to cancel said policy of insurance as a 
valid and outstanding contract without any cause or reason therefor. 

(8) That the plaintiff’s rights and interest under said policy of insurance is 
a valuable one, and these plaintiffs are entitled that said contract be recognized 
by defendant, and that said defendant be required to maintain and recognize 
the said contract as valid, binding, and cutstanding obligation, and that said 
defendant had no right to cancel or forfeit said contract. 

(9) That the attempt on the part of the defendant-to so forfeit and cancel 
said contract is an injury to these plaintiffs. 

Wherefore plaintiffs pray that the court so declare that said policy of 
insurance is in full force and effect, and that plaintiffs have such other and 
further relief as may seem just. 

The complaint in the other case is identical with the foregoing, except as to 
paragraph 4, where the policy is copied, the terms of the policy not being the 
same. The policy number is different, and the premium is different, the policy 
number being 6926302, and the premium being $106.98. The foregoing, however, 
is sufficient printing of the complaints, as hereinafter the policies themselves 
are printed. 

Answer. 
(1) Admits the allegations of paragraph 1 of the complaint that the defend- 
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ant is a corporation engaged in the life insurance business, and as such is 
authorized to carry on its business in the state of South Carolina. 

(2) This defendant admits the allegations of paragraph 2 of the complaint 
that it did, on the 9th day of March, 1921, execute and deliver the policy of 
insurance described therein, and, as alleged in paragraph 3 of the complaint, the 
amount of insurance represented by said policy was $3,000. 

(3) With reference to the allegation of paragraph 4 of the complaint, this 
defendant alleges that the matter therein set forth as forming a part of the 
policy in question is apparently correctly copied from the policy contract 
alleged and described in the complaint, but, so that there might be no mistake 
as to verbiage or phraseology, this defendant would ask the court’s careful 
attention to such original or exact copy as may be introduced in evidence here- 
after in this cause. 

(4) With reference to the allegations of paragraphs 5, 6, 7, 8, and 9 of the 
complaint, this defendant denies each and every allegation thereof, except as is 
hereinafter specifically admitted. . 

For a Second Defense. 

(1) This defendant admits that on the 9th day of March, 1921, pursuant to 
written application therefor, it issued its policy more fully described in the 
complaint herein on the life of Joe P. Lane, said policy being Number 6,926,303; 
that thereafter, and on February 15, 1922, by written agreements between the 
said Joe P. Lane and this defendant company, the manner of payment of 
premiums under this policy was changed from the annual basis to a semiannual 
basis beginning with the first premium due in March, 1922; that the semiannual 
premium on the policy described in the complaint in this action was $57. 

(2) That from the records of this defendant company and the written 
evidence in its files on March 9, 1922, the insured, Joe P. Lane, paid to this 
defendant the sum of $10.50, and signed a form of blue note agreement whereby 
the time for the payment of the premium was extended to June 9, 1922, and at 
that time the cashier of this defendant’s office at Columbia, S. C., gave a receipt 
on a regular form for that purpose to the insured, Joe P. Lane, which receipt set 


forth the form of note given as stated above, and under the terms of said receipt 
and note it was provided: 


“That if this note is paid on or before the date it becomes due, such 
payment, together with said cash, will then be accepted by said Company as 
payment of said premium, and all rights under said policy shall thereupon be the 
same as if said premium had been paid when due; That if this note is not paid on or 
before the day it becomes due, it shall thereupon automatically cease to be a 
claim against the maker, and said Company shall retain said cash as a part compen- 
sation for the rights and privileges hereby granted, and all rights under said 
policy shall be the same is if said cash had not been paid or this agreement made, 
except only that the time within which the owner may make a choice of benefits 
after lapse, as provided in said policy, is hereby extended for three months 
after the due date of this note, but no longer; That said Company has duly 
given every notice required by its rules or by the laws of any state in respect to 
said premium, and in further compensation for the rights and privileges hereby 
granted the maker hereof has agreed to waive and does hereby waive, every 
other notice in respect to the said premium or this note, it being well understood 
by said maker that the said company would not have accepted this agreement if 
any notice of any kind were required as a condition to the full enforcement of 
all its terms.”, 

(3) That the said insured failed to pay the amount stated in the note agree- 
ment on or hefore June 9, 1922, and the policy lapsed as of the: due date of the 


premium, to wit, on March 9, 1922, of which fact the said insured, Joe P. Lane 
was thereafter advised. 


(4) That thereafter, on June 29, 1922, as is shown by the records of this 
defendant, the said insured wrote the Columbia, S. C., branch office, stating that 
he had been under the impression that the note was due on July 9, 1922, and 
not June 9, 1922, and inclosed his check for a sum .sufficient to pay the note in 
question; that this defendant’s office at Columbia, S. C., thereupon returned the 
check, and advised the insured that he might apply for reinstatement and remit 
with his application the amount necessary to pay the note, which remittance 
would be held subject to insured’s order pending the company’s consideration 
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of the application. Thereafter, on or about July 10, 1922, the insured sent to 
the Columbia branch office the said application for reinstatement and a letter or 
statement from a certain doctor in the city of Baltimore concerning his health, 
and along with said application for reinstatemnt the insured inclosed his check 
for a sum sufficient to pay the note described above, and, upon receipt of these 
papers, the insured was advised that the same had been forwarded to the home 
office of the company for attention, and, pending this defendant’s consideration 
pe application for reinstatement, the remittance would be held subject to his 
order. 

(5) That, after a thorough consideration of said application for reinstate- 
ment by this defendant in its home office, and after considering carefully the 
statement of Dr. Julius Friedenwald of Baltimore, Md., which accompanied the 
application for reinstatement as aforesaid, which statement showed that the 
insured had been suffering from a@ gastric ulcer, this defendant determined and 
decided that it could not reinstate the policy described above, which had lapsed 
for nonpayment of premium on March 9, 1922, and on the 7th day of August, 
1922, advised the insured, Joe P. Lane, to this effect, and returned the check 
—_ he had sent with his application for reinstatement as set forth herein- 
above. 

(6) That thereafter the insured, on August 15, 1922, sent his certain check 
covering the premium on the policy described in the complaint herein, claiming 
the same to be for the amount of the premiums due on said policy for Septem- 
ber 9, 1922, and March 9, 1923, which check was promptly returned by this 
defendant’s branch office at Columbia, S. C.; again on March 29, 1923, the insured 
sent his certain check to the Columbia branch office of this defendant for a 
sum which he claimed would cover the premium payment due March 9, 1923, 
which check was promptly returned to the said Joe P. Lane, and at that time 
the said applicant was advised that the company could not consider the matter 
of the reinstatement of the policy until it received a medical examination by Dr. 
Craig of Dillon, S. C., on a form which it therewith inclosed, and, if the insured 
would have such examination and return the check for an amount sufficient to 
cover the premium due to date, and also check for the 1923 premium, with 
interest at the rate of 5 per centum on premiums not paid from March 9, 1922, 
the reinstatement of the policy would be considered. The insured refused to 
have this examination or file an application for reinstatement, and thereafter 
brought an action against this defendant concerning said policy. 

(7) This defendant alleges that, by and on account of all the matters and 
things set forth in the foregoing answer, that the policy aforesaid has long since 
lapsed for nonpayment of premium, and no right for reinstatement of the policy 
in question exists, and that this court should declare the said policy null and 
void and of no effect. 

The answers in both cases are identical, except for the numbers of the 
policies and the amount of the premium. 


Decree. 


On March 9, 1921, the defendant executed two life insurance policies to Joe 
P. Lane in the sum of $3,000 each. The beneficiary in each of these policies was 
his wife, Mamie M. Lane; the right being reserved to change the beneficiary in 
the manner provided in the policy. Each of the policies stipulated as follows: 

“If any premium is not paid on or before the day it falls due the policy- 
holder is in default; but a grace of one month (not less than thirty days) subject 
to an interest charge of five per cent. per annum will be allowed for the payment 
a every premium after the first, during which time the insurance continues in 
orce.” 

Another provision contained in these policies is: 

“The premium is always considered as payable annually in advance, but by 
agreement in writing and not otherwise may be made payable in semi-annual or 
quarterly payments.” 

On February 15, 1922, at the request of Mr. Lane, by written agreement the 
premiums were made payable in semiannual installments commencing March 9, 
1922. On March 4, 1922, Mr. Lane wrote the company requesting it to accept a 
90-day note for one-half of the premium; and, under date of March 9, 1922. he 
executed to the company notes for the premiums due on that date on each policy, 
less $10.50 paid in cash on each premium. These. notes are spoken of as “blue 
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notes.” Each matured June 9, 1922, and contains the usual drastic provisions 
to the effect that, if not paid on or before maturity, it automatically ceases to be 
a claim against the maker, and he stands in the same position as if he had not 
made the cash payment or given the note, except in certain particulars not 
material here. 

On April 18, 1922, Mr. Lane became ill, and went to a hospital in Baltimore, 
where he remained until June 10, when he was discharged, and returned to his 
home in Dillon. After he got back home, it was naturally some time before 
he was fully able to look after his business actively. 

No notice was ever received by him that the “blue notes” were about to 
mature, although there was evidence offered on behalf of the company that notice 
was mailed. He was obviously under the impression that the notes matured in 
July, instead of June; and on June 26, 1922, he wrote the company to know 
when the notes would mature. The company replied that the notes had already 
matured, and that the policies had lapsed. Immediately on receipt of this 
letter, to wit, June 29, 1922, he wrote inclosing his checks for the two notes, 
fully stating his understanding of the matter. The company declined to accept 
the checks, but suggested that he apply for reinstatement. He then, without pre- 
judice to his claim consistently made, that the policies remained in full force, ap- 
plied for reinstatement, mailing a certificate of Dr. Friedenwald, the eminent phy- 
sician who had treated him, that he was discharged on June 10th “in excellent con- 
dition.” This, however, appears not to have satisfied the company, although it 
had suggested that a statement from Dr. Friedenwald be obtained. Mr. Lane con- 
tinued to tender the premiums thereafter falling due, but the company declined to 
accept them. ‘Thereupon these two suits were brought by Mr. and Mrs. Lane to 
declare each policy. in full force and effect. The cases were referred to the mas- 
ter of Dillon county to take the testimony, and were heard together by me upon 
the testimony so taken. 

After carefully considering the matter, I am of the opinion that the case of 
Brown v. Life Insurance Co. of Virginia, 114 S. C. 202, 103 S. E. 555, is con- 
clusive in favor of the plaintiffs, because the court there held in unmistakable 
terms that, the heneficiary’s rights being vested, they could not be impaired by the 
forfeiture provisions of a premium note, the same being a subsequent contract to 
the policy, and the acceptance of the note constituted payment although the usual 
right was reserved to change the beneficiary. In the case at bar Mrs. Lane was not 
a party to the notes and knew nothing of them. 

The provisions of the policies, “that the insured may, without the consent of 
the beneficiary, receive every benefit, exercise every right and enjoy every privilege 
conferred upon the insured by this policy,” does not militate against the conclusion 
above stated, because the “blue note” agreement was not a benefit, right, or privil- 
ege conferred upon the insured by the policy. 

The Brown Case is followed in the very recent case of Barron v. Bank, 131 
S. C. 441, 128 S. E. 414, which very clearly states the rights of a beneficiary, 
holding them to be paramount even to an assignment made by the insured. 


I have also fully considered the recent cases of Gunter v. Insurance Company, 
120 §. C. 1, 125 S. E. 285, and Harvey v. Insurance Co., 131 S. C. 405, 127 S. E. 
826, but neither of them in any way impairs the authority of the Brown Case or 
involves the precise situation existing in the case at bar. In the Gunter Case the 
policy contained the provision (not in policies herein involved) that “failure to 
pay any premium or note when due will forfeit the policy and all payments made 
thereon:” and the insured willfully failed to pay the note. In the Harvey Case the 
Court held that, notwithstanding the ironclad clauses of the “blue note,” the com- 
pany might under some circumstances be estopped. But in neither of these de- 
cisions was the Brown Case cited. Hence it is manifest that the facts of these 
cases were different. 


I may add that the evidence shows beyond doubt that Mr. Lane acted in the 
utmost good faith to keep his policies in force, and the attempt to forfeit them for 
a mere oversight while he was under treatment in a hospital does not appeal to a 
court of equity. 


It is therefore ordered, adjudged, and decreed that the insurance policy in- 


volved in each of the cases above stated be, and it is hereby, declared to be in full 
force and effect. 
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‘Supplemental Decree. 

Decree herein was rendered on the 19th day of September, 1925. Under and 
by the terms of such decree the plaintiff was awarded the right to reinstate the 
policies offered in evidence. Upon further consideration of the matter it is ordered 
that the plaintiff must, on or before 20 days from the date of the filing of this or- 
der, pay, or tender payment of, the amount of all premiums due and unpaid at 
this time, together with interest from the date of the checks which were offered 
in evidence as covering some of the premiums involved, and, as to the other prem- 
iums due, interest should be paid or tendered in payment as covering such prem- 
iums from the due date thereof. AEE 

It is further ordered that, upon failure of the plaintiff to make the payment, or 
tender of payment, as above mentioned, to the defendant or its attorneys in this 
action, the policies mentioned and described in the complaint herein are declared 
null, void, and of no effect. 

It is further ordered that, if an appeal be had in this action to the Supreme 
Court, from the date of the filing of the remittitur, or any final decision herein 
the plaintiff be required to make such payment, or tender of payment, as provided 
above within 20 days from the date of the filing of 8uch remittitur, and failure 
to do so the said policies shall then become null, void, and of no effect. 

Exceptions. 

(1) In that the presiding judge erred in finding and holding that the two polic- 
ies in question had not lapsed for nonpayment of premium; the error being that. 
the testimony shows that on March -9, 1922, the insured, Joe P. Lane, could not 
pay the entire premium in cash, and at his request the defendant company agreed to 
accept the sum of $10.50 on each policy, and permit the insured to sign a note for 
the balance of the amount then due on each policy contract. 

That the said notes were not paid on the day when due, and under the terms 
thereof the policies became lapsed, void, and of no effect. 

The presiding judge should have so found and held. 

(2) In that the presiding judge was in error in finding and holding that, be- 
cause Mrs. Lane, the beneficiary and plaintiff herein, did not sign the notes given 
by Mr. Lane on March 9, 1922,.as beneficiary, the policies were still in full force 
and effect, and that she is not bound by the act of the insured, her husband, in 
signing and giving said notes; the error being that, under the terms of the policies 
introduced in evidence, the beneficiary did not have to consent to the manner and 
mode of paying the premium, and any agreement made by the insured with the de- 
fendant company was a valid exercise of his rights under the policy. The said 
notes not having been paid when due, the policies should have been declared lapsed, 
void, and of no effect. 

(3) In that the presiding judge should have found and held that both the 
plaintiff beneficiary, Mrs. Mamie M. Lane, and plaintiff Joe P. Lane, the insured, 
were bound by the terms of the notes given and signed by Mr. Lane on March 9, 


1922, and, having failed to pay the same on the date when due, the policies became 
lapsed, void, and of no effect. 


(4) In that the presiding judge erred in finding and holding that the plaintiff 
beneficiary, Mrs. Mamie M. Lane, was entitled to any right in reference to the 
manner of paying the premium stipulated in the policies herein, and, if the court 
concluded that the payment arranged on March 9, 1922, was void as to Mrs. Lane, 
the beneficiary, the court should have then found and held that the insured, Joe 
P. Lane, had failed to pay the premium entirely, and, having so failed under the 
terms of the policy contracts introduced in evidence, the same became null, void, 
and of no effect. Mrs. Lane should not be permitted, as beneficiary, to claim 
benefits from the extension by virtue of the notes given by Mr. Lane, and on the 
other hand deny the right of Mr. Lane to make a premium settlement on the note 


plan as shown by the documentary evidence introduced herein. The trial court 
should have so found and held. 


(5) The court was in error in not finding and holding that the insured under 
the terms of the policies introduced in evidence had a right to make any arrange- 
ments or agreement he saw fit with the defendant company concerning the mode 
and manner of paying the premium, and that the said insured, Joe P. Lane, was en- 
titled to make such agreement without the knowledge, acquiescence, or consent of 
the beneficiary. Any arrangement with reference to the payment of premium and 
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keeping the policies alive and in force was all to the benefit of the plaintiff. benefic- 
iary, Mrs. Mamie Me Lane. ‘ 

The trial court being in error in finding and holding that the defendant at- 
tempted to forfeit the policies for a mere oversight, because under the evidence it 
is shown that the extension notes were given at the request. and insistence of the 
insured, Joe P. Lane. He could not pay all the premium, and the company granted 
his request for partial payment. He knew, or is charged in law with knowing, 
when the notes became due and payable, and it is respectfully submitted that the 
beneficiary, Mrs. Mamie M. Lane, and the insured are bound by the terms of the 
agreement embodied in the notes signed by the insured, and the court should have 
so found and held, 


i Cb Piaintiff’s Exceptions. ‘ 

(1) That his honor erred, it is respectfully submitted, in holding in his sup- 
plemental decree that the plaintiffs should, within 20 days after the filing of the or- 
der. pay all premiums due and utipaid, with interest from the dates such respec- 
tive premiums became due of the checks were made therefor, in that, under the 
terms of the policies of insurance, plaintiffs are entitled to all dividends due by 
the company under the policies, as an offset against the premiums, and it is en- 
tirely within the knowledge of the defendant as to what such dividends are. 

(2) That his honor erred, it is respectfully submitted, in holding in his supple- 
mental decree that the plaintiffs should pay all premiums due, with interest from 
the date they became due, within 20 days from any final determination herein, in 
that the plaintiffs, under the terms of the policies of insurance, are entitled to loans 
to be used in payment of premiums, if they should elect so to use the same, and 
such loans must be made by the company on application of the plaintiffs. 

(3) That his honor erred, it is respectfully submitted, in holding in his sup- 
plemental decree that plaintiffs should immediately on any final determination, 
within 20 days, pay to the company all premiums due, with interest thereon, in 
that, if he granted any supplemental decree in regard to the payment of the pre- 
miums due, then he should have also required in such supplemental decree that the 
company, defendant, should first render to the plaintiffs a correct statement of all 
dividends due by the company to the plaintiffs,-under the terms of the policies, and 
the plaintiffs should then pay the balance of the premiums still remaining due, 
within some reasonable time after the rendition to the plaintiff of the amounts of 
dividends due plaintiffs under the terms of the policies, and the full loan value 
thereof. 

(4) That his honor erred, it is respectfully submitted, in rendering any sup- 
plemental decree whatsoever herein, the error being in that neither in the pleadings, 
argument, nor testimony were the questions covered by the supplemental decree 
raised as an issue, and the suit was merely for the purpose of adjudicating 
= question of whether or not the defendant company had a right to cancel the 
policies. 

The undersigned attorneys for appellant and respondents hereby agree that 
the foregoing shall constitute the case for appeal herein. 

Lide & McClandish, of Marion, for plaintiffs. 


Louis H. Cooke, of New York City, and Thomas & Lumpkin, of Columbia 
for defendant. . 


_Carter, J. The plaintiffs, Mamie M. Lane and Joe P. Lane, instituted two 
actions against the defendant, New York Life Insurance Company, im the court 
of common pleas for Dillon county, for the reinstatement of two policies, Nos. 
6926302 and 6926303, in the defendant company, issued upon the life on the plain- 
tiff, Joe P. Lane, with Mamie M. Lane, his wife and coplaintiff, named as the 
beneficiary in the policies, each policy being for the sum of $3,000. The pleadings 
in the cases are practically the same, and, by agreement, the cases were tried and 
heard together before his honor, Judge E..C. Dennis, on the testimony taken before 
the master of Dillon county, to whom the cases were referred for that purpose 
only. From the decree of his honor, Judge Dennis, which was in favor of: the 
plaintiffs, the defendant has appealed to this court, upon exceptions which will be 
reported. 


His honor, Judge Dennis, after having issued the decree above mentioned, 
bearing date September 19, 1925, later issued a supplemental: decree, dated Septem- 
ber 26, 1925, requiring the plaintiffs, within 20 days from the filing of his decree, 
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or, in the event of an appeal to the Supreme Court in the actions, within 20 days 
of the filing of the remittitur, or any final decision in the cause, to pay or tender 
payment of the amount of all premiums due and unpaid at thisstime, together with 
interest. from the date of the checks offered in evidence by the plaintiffs as cover- 
ing some of the premiums involved, and with a provision for the payment of in- 
terest on the other premiums, and, further, ordering and declaring the policies null, 
void, and of no effect in case of failure to comply with the said order. The plain- 
tiffs appealed from this supplemental decree. 

The transcript of record contains a description of the complaint in but one 
case, that involving policy No. 6926303, but it is stated in the record that the com- 
plaint in the other case is identical, except as to one paragraph, to which we shall 
hereafter call. attention. 

The pertinent allegations’ of the complaint in the case under consideration, 
that involving policy 6926303, are, in substance, that, the defendant, for and in con- 
sideration of a premium of the sum of $109.62 paid to it, issued this policy upon 
the life of the plaintiff Joe P. Lane in the sum of $3,000 with, his wife, Mamie 
M. Lane, named as the beneficiary; that subsequently, February 15, 1922, the plain- 
tiff Joe P. Lane and the defendant entered into a contract whereby the premiums 
mentioned in the policy were changed from annual to semiannual payments, and 
that the plaintiffs have complied with all the obligations and duties devolved upon 
them, under the terms of the policy and subsequent change or contract; that, not- 
withstanding these facts, the defendant, on or about the 29th day of June, 1922, 
wrongfully and unlawfully attempted to cancel said policy of insurance, as a 
valid and outstanding contract, without any cause or reason therefor. The com- 
plaint contains, further, allegations to the effect “that plaintiff’s rights and inter- 
ests under said policy of insurance are valuable, and that the plaintiffs are en- 
titled that said contract be recognized by the defendant, and the defendant be re- 
quired to maintain and recognize the said contract as valid, binding and out- 
standing obligation, and that said defendant had no right to cancel or forfeit said 
contract,” and “that the attempt on the part of the defendant to so forfeit and 


cancel said contract is an injury to these plaintiffs.” The complaint closed with 
a prayer for appropriate relief. 


As stated, the complaint in the other case, according to statement in transcript, 
is identical with the foregoing, except as to paragraph 4, “where the policy is 
copied, the terms of the policy not being the same,” the policy number is 6926302, 
and the premium is $106.98. 

The defendant in its answer, under the first defense, admitted that, as a cor- 
poration engaged in the life insurance business, it issued the policy in question, but 
denied the other material allegations of the complaint, except these specifically ad- 


mitted under its second defense. Under defendant’s second defense, defendant ad- 
mits having entered into a written agreement with the plaintiff Joe P. Lane, Febr- 
uary 15, 1922, whereby the manner of payment of premiums under this policy 
(No. 6926303) was changed from the annual basis to a semiannual basis, begin- 
ning with the first premium in March, 1922; and alleged that the semiannual pre- 
mium on this policy was $57, and alleged that on March 9, 1922, the insured, Joe 
P. Lane, paid to the defendant the sum of $10.50 and signed a form of blue note 
agreement whereby the time for the payment of the premium was extended to 
June 9, 1922, and at that time the cashier of the defendant’s office at Columbia, 
S. C., gave a receipt on a regular form for that purpose to the insured, Joe P. 
Lane, and that said receipt set forth the form of note given as stated, and that 
under the terms of said receipt and note it was provided: 


“That if this note is paid on or before the date it becomes due, such payment, 
together with said cash, will then be accepted by said Company as payment of said 
premium, and all rights under said policy shall thereupon be the same as if said 
premium had been paid when due; That if this note is not paid on or before the 
day it becomes due, it shall thereupon automatically cease to be a claim against the 
maker, and said company shall retain said cash as a part compensation for the 
rights and privileges hereby granted, and all rights under said policy shall be the 
same as if said cash had not been paid or this agreement made, except only that 
the time within which the owner may make a choice of benefits after lapse, as 
provided in said policy, is hereby extended for three months after the due date of 
this note, but no longer; That.said Company has duly given every notice required 





Life] Lane et al v. New York Life Ins. Co. 191 


by its rules or by the laws of any state in respect to said premium, and in further 
compensation for the rights and privileges hereby granted the maker hereof has 
agreed to waive and does hereby waive, every other notice in respect to the said 
premium or this note, it being well understood by said maker that the said com- 
pany would not have accepted this agreement if any notice of any kind were re- 
quired as a condition to the full enforcement of all its terms.” 


The defendant further alleged that the said insured failed to pay the amount 
stated in the note agreement on or before June 9, 1922, and that the policy lapsed 
as of the due date of the premium, to wit, March 9, 1922, and that of which fact the 
insured, Joe P. Lane, was thereafter advised; that on June 29, 1922, the insured 
wrote defendant’s Columbia, S. C., branch office, stating that he had been under the 
impression that the note was due July 9, 1922, and not June 9, 1922, and inclosed his 
check for a sum sufficient to pay the note in question, and the check was returned 
to the insured, and the insured advised by defendant’s Columbia, S. C., office that 
he might apply for reinstatement and remit with this application the amount nec- 
essary to pay the note, and that such “remittance would be held subject to insured’s 
order pending the company’s consideration of the application.” Thereafter, on or 
about July 10, 1922, the insured sent to the Columbia branch office the said appli- 
cation for reinstatement, and a letter or statement from a certain doctor in the 
city of Baltimore concerning his health, and, along with said application for re- 
instatement, the insured inclosed his check for a sum sufficient to pay the note de- 
scribed above, and, upon receipt of these papers, the insured was advised that the 
same had been forwarded to the home office of. the company for attention, and, 
pending this defendant’s consideration of his application for reinstatement, the 
remittance would be held subject to his order; that, after a thorough consideration 
of said application of reinstatement by this defendant in its home office, and after 
considering carefully the statement of Dr. Julius Friedenwald of Baltimore, Md., 
which accompanied the application for reinstatement as aforesaid, which statement 
showed that the insured had been suffering from a gastric ulcer, this defendant 
determined and decided that it could not reinstate the policy described 
above, which had lapsed for nonpayment of premium on March 9, 1922, and on the 
7th day of August, 1922, advised the insured, Joe P. Lane, to this effect, and re- 
turned the check which he had sent with his application for reinstatement as set 
forth hereinabove. 

The defendant further alleged that it received from the insured August 15, 
1922, a check covering the premium due on the policy in question for September 9, 
1922, and March 9, 1923, and that the check was returned to the insured by the 
Columbia branch office; and that again on March 29, 1923, the defendant received 
from the insured a check, at defendant’s Columbia branch office, for a sum claimed 
by insured to be sufficient to cover the premium payment due March 9, 1923, and, 
that this check was returned to the insured, with advice to him that the company 
could not consider the matter of reinstatement of the policy until it received a 
medical examination by Dr. Craig, of Dillon, S. C., on a form which was sent to 
the insured at said time, informing the insured in said letter that: 

“If the insured would have such examination and return the check for an 
amount sufficient to cover the premium due to date and also check for 1923 prem- 
ium, with interest at the rate of five per centum on premiums not paid from 
March 9, 1922, the re-instatement of the policy would be considered; that the insur- 
ed refused to have this examination or file an application for re-instatement.” 


Under this alleged statement of facts, the defendant contends that the policy 
lapsed for nonpayment of premium, and that there exists no right of reinstatement 
of the policy. 

The transcript contains a statement that the answer in the other case is identi- 
cal with this answer, except as to the number of the policy and the amount of the 
premium. 

We have quoted at length from defendant’s answer for 
forth clearly defendant’s viewpoint, and on account of its 
we = caperenct - 2 decree of Judge erent wherein h 
judged, and decreed the policies involved to be in full force Sh’ aays 
observed that his honor based his decision upon the peidtighe deomeion at 
case of Brown v. Life Insurance Co. of Virginia, 114 S. C..203, 103 § E 555, 
After the case at bar was heard by Judge Dennis, and before the hearing of the 


the purpose of setting 
bearing on the case. 
is honor ordered ad- 
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appeal by this court, the opinion in the case of Antley v. New York Life Insurance 
Co., 139 §. C. 23, 137 S. E. 199, was filed, in which case this court overruled the 
principles announced in the Brown Case, in so far as that case holds that the bene- 


ficiary’s interest is vested although the right to change the beneficiary is reserved 
in the policy. 


Counsel for respondents however, take the position that the Antley Case does 
not overrule the Brown Case in so far as the questions in the case at bar are con- 
cerned. Their position is that, while a beneficiary’s right is not a vested right, it is 
something more than a mere contingent right, that it is a substantial right which 
may he divested in the manner provided in the policy, or recognized by the courts, 
and, until this is done, the right exists; and they contend that, while it is true that 
under the Antley Case Mrs. Lane did not have a vested right in the policy in- 
volved in the case at bar, she did have very substantial rights therein, and that 
such rights “were subject to two conditions in the policy only, to wit: (a) That 
Mr. Lane might change the beneficiary, but he could only do this by complying 
with the terms of the policy; and (b) that Mr. Lane “had the right, without the 
consent of the beneficiary or beneficiaries, to receive any benefits, exercise every 
right, and enjoy every privilege conferred upon the insured by the policy.” In 
this connection counsel for respondents call attention to the fact that, at the time 
the blue notes were given, “Mrs. Lane’s rights under the policy had not been di- 
vested, the beneficiary had not been changed and no right or privilege conferred 
upon Mr. Lane by the policy had been exercised,” and that, pursuant to an agree- 
ment independent of the policy, the insurance company accepted from the insured 
a partial cash payment and the blue notes; and contend that the following quo- 


tation from the Brown Case is applicable to the questions raised in the case at 
bar, to wit: , 


“There is no question that, if the note had not contained the condition as to 
forfeiture, it, together with the $5.19 in cash, would have constituted payment 
of the premium that was due on the 25th of February, 1919, and would have had 
the effect of continuing the policy in full force.” 


Counsel also call attention to the following quotation from the Brown Case: 
“The policy itself does not contain a provision that in case a note be given 
for the premium, and be not paid at maturity, the policy shall be forfeited.” 


Summing up, the position of respondents’ counsel is, conceding that the as- 
signment of a policy, as held in the Antley Case, is tantamount to a change of 
beneficiary, “that while under the Antley Case Mrs. Lane did not have an ab- 
solute vested right, she did have rights thereunder which could not be affected by 
the contract made by the insured and the insurer, independently of the policy, 
while her rights had not been divested in the manner provided by the policy.” In 
support of this position counsel cite the case of Merchants’ Bank v. Garrard, 158 
Ga. 867, 124 S. E. 715, 38 A. L. R. 102, cited in the opinion in the Antley Case. 


The position of counsel for respondents is not without merit, but, under the 
view we take of the case, it is not necessary to pass upon this proposition. Ac- 
cording to our conception, the case should be decided upon broad, equitable prin- 
ciples, and, with that end in view, we shall discuss at length the facts in the case. 
In the discussion, let it be understood that we are dealing with the case that 
involves policy No. 6926303, and our decision in that case will apply to the other 
case. 

On the 9th day of March, 1921, the defendant, New York Life Insurance 
Company, in consideration of a premium of the sum of $109.62, paid to it, en- 
tered into a contract of insurance, whereby it insured the life of the plaintiff 
Joe P. Lane, under policy No. 6926303, in the sum of $3,000, in favor of the 
plaintiff Mamie M. Lane, beneficiary. The contract of insurance called for the 
payment of $109.62, as premium on each annual date, March 9th of each year. 
On February 15, 1922, on application of the insured, an agreement was entered 
into between the insurer and the insured, whereby it was agreed that the prem- 
iums on this policy, No. 6926303, should be payable “in equal one-half install- 
ments of Fifty-seven and no/100 Dollars each, on the 9th days of March and 
September, instead of annually as provided in said policy.” The said agreement 
contained also the following additional provisions: “That all the conditions of 
said policy as to the payment or non-payment of any premium shall apply to any 
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installment payable under the preceding agreement,” and “all the conditions of 
said policy, except as herein modified, remain in full force.” 

On March 4, 1922, the insured wrote the insurer, at the Columbia, S. C., 
office, as follows: 

“I want you to send me a 90-day note for one-half of the premiums due on 
these two policies. In other words, I want to pay 50% on each policy, and carry 
balance 90 days for me on my note. Please fix up notes to this effect, and send 
them to me at once.” 


In reply to this letter the insurer, on the 8th of March, 1922, wrote the in- 
sured as follows: 

“We are enclosing blue notes for $46.50 for extending payment of the prem- 
iums on the above policies two months. Kindly sign these notes and return with 
your check for $21.00.” 

A check for the said sum of $21 was promptly sent the insurer by the in- 
sured, together with the notes, duly executed. The following is a copy of the 
note involving policy No. 6926303: 

“Pol. No. 6926303. March 9th, 1922. 


“On or before June 9th, 1922, after date, without grace, and without de- 
mand or notice, I promise to pay to the New York Life Insurance Company 
Forty-six and 50/100 Dollars at S. C. Branch Office, Columbia, S. C., value 
received, with interest at the rate of five per cent. per annum. 

“This note is accepted by said Company at the request of the maker, to- 
gether with Ten and 50/100 dollars in cash, on the following express agree- 
ment: That although no part of the premium due on the 9th day of March, 
1922, under Policy No. 6926303, issued by said Company on the life of has 
been paid, the insurance thereunder shall be continued in force until midnight of 
the due date of said note; That if this note is paid on or before the date it be- 
comes due, such payment, together with said cash, will then be accepted by 
said cash as part compensation for the rights and privileges hereby granted, and 
thereupon be the same as if said premium had been paid when due; That if this 
note is not paid on or before the day it becomes due, it shall thereupon auto- 
matically cease to be a claim against the maker, and said Company shall retain 
said cash as part compensation for the rights and privileges hereby granted, and 
all rights under said policy shall be the same as if cash had not been paid nor 
this agreement made, except only that the time within which the owner may 
make a choice of benefits after lapse, as provided in said policy, is hereby ex- 
tended for three months after the due date of this note, but no longer; That said 
Company has duly given every notice required by its rules or by the laws of any 
state in respect to said premium, and in further compensation for the rights and 
privileges hereby granted the maker hereof has agreed to waive, and does hereby 
waive, every other notice in respect to said premium or this note, it being well 
understood by said maker that said Company would not have accepted this agree- 
ment if any notice of any kind were required as a condition to the full enforce- 
ment of all its terms. 

“$46.50 [Name] Joe P. Lane. 
“([Address] Dillon, S. C.” 

The two notes were identical. It will be observed that, while the letter from 
the insurer to insured stated that the blue notes for $46.50 for extending pay- 
ment of the premiums on the policies were two months, the notes were made 
payable June 9th, making the time three months, that is, 90 days, as requested 
by the insured. See above letter of the insured dated March 4, 1922. 

On the 26th of June, 1922, the insured wrote the insurer as follows: 

“I gave you a note sometime ago for-payment of part of premium on pol- 
icy of insurance. Please write me by return mail when that note matures, as I 
desire the notes taken care of. I think the note is for about $26.00, and please 
write me if I must pay on exact date due, or have a little time after it becomes 
due.” 

June 27, 1922, the insurer wrote the insured as follows: 


“On March 11th, you paid $10.50 for a blue note settlement extending prem- 
ium for two months due 6/9/22. This note for $46.50 has not been paid, and 
we regret that there is no way that we can extend payment further. Please 
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complete the attached self-health certificate and return with your check and 
interest.” 

June 29, 1922, the insured wrote the insurer as follows: 

“Your letter written on my letter dated by you the 27th has been received 
and in reply thereto will state that as I understood it there were two policies of 
insurance, Nos. 6926302 and 6926303, which in April I got you to change from 
annual premium to semi-annual premium some thirty days before the time ex- 
pired for the payment of the annual premium then about due and you changed 
those premiums in both policies from annual to semi-annual as aforesaid con- 
siderable time before said annual premiums were due. I gave you then part 
cash payment on each of those semi-annual premiums and the balance of each 
premium on each policy in separate notes. Afterwards my impression was all 
along that those notes were ninety day notes. 

“On April 18th I went to Baltimore and was examined by Dr. Julius Frieden- 
wald and he decided that I had a nulcerated stomach and I went to Mercy Hos- 
pital in Baltimore and wast treated by Dr. Friedenwald for almost eights weeks. 
I came back home on the 10th day of June, one day after those notes were 
claimed to have been due by you. My health is good. I am getting along fine 
and Dr. Friedenwald pronounced me cured before I left. 

“Now, then, I received no notice whatsoever concerning the date these notes 
were due while in the hospital or since I have returned therefrom. I left my 
stenographer in charge of my office with instructions to report to me everything 
that came to me by mail or otherwise, which she did, and I am sure that no 
notice of the maturity of these notes reached my office during my absence. 
While in the hospital I thought sure those notes would mature in July instead 
of June and did not give them any attention on that account, because as afore- 
said, I was certain in my mind when I did think about them, that they would 
become due in July. 

“Not only that, however, but these policies were disability policies and at the 
time these notes matured I was disabled and had been so disabled for eight 
weeks to attend to any business as I was in the hospital all the time. 

“Therefore, I cannot sign the paper which you sent me to sign along with 
your letter of June 27th, which you call Request for Reinstatement. As I un- 
derstand these policies, disability avoids payment of premium, anyhow, and not 
only that, under the fact that I was notified I could not be expected to pay 
a note exactly when due, a copy of which I did not have. 

“Therefore I am sending you today two checks for $47.25 each so as to be 
sure that I am making the checks large enough to recover the two blue notes 
you have, if you have two, and I think you have. As aforesaid, my health is 
good, I am getting along alright but I cannot say that I have not been sick in 
the last twelve months, and therefore I am giving you the full facts at this 
time so that if we are going to have any trouble about these policies we will 
have it now and be through with it. I am going to take the position that these 
policies are in force and if necessary establish the principle in court that they 
are still in force. Therefore, I am tendering you these checks for the amount 
due on the notes and I am sure that I am enclosing sufficient to cover the face 
of the notes with interest. 

“I have always been a friend to your company and have assisted you and 
advocated your company and in many respects have been the cause of your 
company getting insurance that you would not have gotten otherwise. 

“If you attempt to forfeit these policies you will be doing so from a tech- 
nical standpoint and I am sure you will not be able to get by with it but I do 
not believe your company would try to take any such stand. 

; “Hoping that this matter will be closed up at once and properly closed, 
am.” 


In reply to the above letter, the insured received from the insurer the fol- 
lowing letter: 

“We, of course, regret that notes due June 9th on these policies were not 
paid when they became due, and that the policies were allowed to lapse. We 
also regret that you did not receive the notices of these notes being due, but 
according to our records notices were mailed. from this office, addressed to you 
at Dillon, S. C., on May 30th. 
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“You are correct when you state that you were under the impression that 
the notes that you gave were ninety day notes. The premiums on the policies 
were due March 9th. Notes were dated the due date of the premium and drawn 
payable June 9th. For your information, I attach a blank form of note which 
is the kind of note you signed in connection with the premiums due March 9th 
under each of these policies. 

“Your two checks, dated June 29th, 1922, drawn on the First National Bank 
of Dillon, payable to the New York Life Insurance Company for $47.25 each, 
are returned herewith. 

“These policies stand lapsed for non-payment of notes due June 9th, within 
the time specified in the notes. 

“We will, however, be very glad to consider the reinstatement of these 
policies and would suggest that you complete application for reinstatement of the 
policies sent you several days ago and state in the blank space provided for that 
purpose that you were treated by Dr. Friedenwald for about eight weeks at the 
Mercy Hospital for an ulcerated stomach. I would suggest that you write to 
Dr. Friedenwald and get him to give you a statement over his signature, giving 
full details of your illness, giving his diagnosis of treatment prescribed and result 
of that treatment. You can send that application in to us with the settlement 
covering the payments due on noies with interest at the rate of 5% per annum 
from March 9th to the date of your remittance. The amount of the note under 
each policy is $46.50. 

“Any remittance received from you, however, will be held subject to your 
order, pending the company’s consideration and approval of your application tor 
reinstatement.” 

The application was filled out according to instructions, and sent to the 
insured, together with a certificate of the eminent physician, Dr. Friedenwald, 
of Baltimore, and check for the amount of money requested, and in connection 
therewith the insured wrote the following letter to the insurer: 

“Enclosed find the original statement of Dr. Julius Friedenwald as requested 
of me by you in your letter of July 3rd. 

“Enclosed also find two checks, each for $47.25, both dated June 29, 1922, 
which I previously sent you. Enclosed also find application by me for reinstate- 
ment for policies Nos. 6926302-303. 

“I am signing this application for reinstatement, and writing you this letter 
and sending you this statement of Dr. Friedenwald’s, and in fact I am doing 
all of this without prejudice to my original rights. 

“According to my contentions I do not have to do any of this, but my policies 
are still in force at the present time. I am merely doing this as probably the 
easiest means for getting the entire matter adjusted, but none of my actions in 
complying with your request shall waive any of my rights under the law of 
contracts, policies, premiums,” etc. 

Attached to this letter was the application and the certificate of Dr. 
Friedenwald, as follows: 

“Application to New York Life Insurance Company. Home Office: 346 Broad- 
way, New York, N. Y. Without Prejudice. For Reinstatement of Policy 
No. 6926302-303. Amount $———, which lapsed for nonpayment of premium 
due on the 9th day of June, 1922. 

“IT hereby apply for reinstatement of the above numbered policy, and for 
the purpose of inducing said Company to reinstate said Policy and with the 
understanding that it will rely and act on what I here say, I represent to it that 
I am now, to the best of my knowledge and belief, in good health: that within 
the past twelve months I have not had any illness, nor consulted nor been 
treated by any physician, nor been prevented by illness or accident from 
continuously pursuing my customary occupation which is the same now as it was 
when I applied for said Policy; that no Life Insurance Company has within the 
past twelve months examined me either on, or in anticipation of, and application 
for life insurance, or for the reinstatement of life insurance, without issuing or 
reinstating such insurance; and that no application for insurance on my life is 
now pending. 


felt a” there is any exception or qualification to the above, write it out here 
ully. 
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“Treated by Dr. Julius Friedenwald, Baltimore, Maryland, at Mercy Hospital, 
from 17th, April till June 10th, 1922, for gastric ulcer. ¥ 

“If the evidence of my insurability is satisfactory to the Company and it has 
received in cash all sums the policy requires to be paid for reinstatement, then, 
and not until then, said policy shall be deemed reinstated. If said Policy is 
not so reinstated, I agree to accept retura of all sums paid in connection with 
this application, without interest. 


“Signature of insured Joe P. Lane. 
“P, O. Address Dillon, S. C. 
“Name of employer : 


“Address of employer —————. 
“Dated at Dillon, S. C., this 11 day of July, 1922.” 
Exhibit N. 
“Letter of Dr. Julius Friedenwald, dated July 8, 1922, sent in with application 
for reinstatement: 
“Julius Friedenwald, M. D. 
“Theodore H. Morrison, M. D. 
“Paul Foreman Wiest, M. D. 
“1013 N. Charles Street 
“Hours: 10 A. M—1 P. M. 
“Baltimore, July 8, 1922. 
“This is to certify that Mr. Joe P. Lane consulted me on April 1/th complain-. 
ing of indigestion, which consisted of pain in the stomach (relieved by food, but 
the discomfort recurring later on) gas, constipation and belching. 
“Physical examination was practically negative, except for a tender area 
in the epigastrium. A gastric analysis showed a total acidity of 40, free Hcl. 20; 
blood pressure 120/70. 


“An X-Ray examination made by Dr. F. H. Baetjer revealed a definite 
pyloric ulcer and Enteroptosis. 

“My diagnosis was a gastric ulcer. He was sent to the Mercy Hospital 
on the 18th of April and was discharged on June 10th in excellent condition after 
having taken a thorough medical ulcer rest cure. 

“[Signed] Julius Friedenwald, M. D.” 

Receipt of this letter, together with all papers, was duly acknowledged, 
stating that the papers had been sent to the New York office for further 
attention, and stating that, pending the consideration of the application, the 
remittance received would be held subject to the order of the insured. ik 

Later the insured received from the insurance company the following letter: 

“We regret to advise that altho the Company has given the reinstatement of 
your Policy careful consideration, they are obliged to decline to reinstaté ‘either 
Policy. We are returning herewith your checks for $47.25 on each policy. given 
in connection with your application for reinstatement.” rs 
, August 8, 1922, Mr. Lane, the insured, wrote the insurance company, this 
etter: Fi 

“In regard to my policies of insurance I want you to send me a statement 
giving all policy numbers, amounts, due dates, whether annual or semi-annual, 
that is of all the policies that I have with your Company. 

“I received the checks you returned where you refused to accept. premiums 
for those two policies. You are making a big mistake. 

“P. S. Please write me exact dates, amounts of when premiums come due 
according to your books on my policies numbers 6926302-303.” 

In response to this letter, the insurance company wrote Mr. Lane giving 
the information requested. 

On August 15, 1922, Mr. Lane, the insured, sent the insurance company the 
ane letter, together with check for the sum of money mentioned therein, 

“Enclosed you will find my check for the sum of $216.60. This is the. total 
annual premiums for the above mentioned policies for the next twelve months 
in advance. This is a tender of the payment of twelve months. premiums on 
both of said policies above mentioned. This covers semi-annual premiums due 
September 9, 1922, and March 9, 1923. I am making this as a tender of my 
policies above named, as I see the law at the present time in said matter. I am 
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not going to lose this insurance, therefore, am taking every legal step necessary 
to keep said insurance in force. 

“Now write me either acceptance or refusal of the advanced premium 
payment. 

“If you object to the form of the tender, say so, and I will have the tender 
made to you in actual cash. I hope you will not put me to the trouble of 
actually making the tender in cash money, but I can readily do so if you prefer 
that I should offer you cash. 

“I am making this tender purely to protect my legal rights in the matter, 
and desire your immediate acceptance or refusal on said payment of premiums. 
This tender is made in the name of, and for the benefit of Joe P. Lane, the 
insured, and also my wife, the beneficiary.” . 

In letter of August 16, 1922, the insurance company returned to Mr. Lane 
check referred to in above letter, and in this letter stated: 

“The Company has carefully reviewed evidence of insurability with your 
application for the reinstatement of these policies and found that evidence of 
insurability was not up to the company’s standard and reinstatement of the 
policies declined. We could thank you to please acknowledge receipt of your 
check which is being returned herewith.” 

Mr. Lane acknowledged return of the check referred to. 

_Again on March 29, 1923, Mr. Lane wrote the company for the purpose of 
trying to get this insurance matter shaped up with the company, and sent the 
amount of money stated in his letter: 

“Enclosed you will find my check for $216.60 in full payment of the premiums 
on each of the above mentioned policies due March 9, 1923. This tender that is 
being made is within the thirty day period of grace. I have already tendered you 
at different times premiums on these policies, but you have refused to accept 
them. You will recollect that I tendered you $216.60 on the 15th of August, 1922, 
which would cover premiums on these policies from that date. Previous to that 
I also tendered to you, in accordance with your request two checks for $47.25 
each, dated June 29, 1922. 

“This tender I am making now is in addition to all other tenders heretofore 
made, although the tender of August 15, 1922, would run the policies longer 
than this date, that is, March 29, 1923. Nevertheless, I am tendering this today 
for the year beginning March 9, 1923. If there is any objection to the manner 
or substance of this tender, please say so, and either accept or refuse by letter 
by return mail.” 

‘ = insurance company replied to the above matter as follows, returning 
check: 

“We return herewith your check on the First National Bank of Dillon, 
S. C., for $216.60. As your policies lapsed for the nonpayment of the March, 
1922 premiums, we cannot apply the attached check towards the payment of the 
March, 1923 premiums, or give the matter of reinstatement our attention until 
we receive medical examination by Dr. L. R. Craig, of Dillon, S. C., on the 
enclosed form, without expense to the Company. 

“If you will return completed examination with checks covering the annual 
premium due March 9, 1922, of $109.62 on Policy 6926303; and $106.98 on Policy 
6926302; also checks for the March, 1923, annual premiums and interest at the 
rate of 5% per annum from March 9, 1922, to date of repayment, we will be 
glad to consider reinstatement of your policies.” 

This closed the correspondence, and suit was afterwards commenced. 

In addition to identifying the several exhibits referred to, Mr. Lane, the 
insured, testified that the two notes referred to in the letters introduced in 
evidence were signed by him and returned to the company, together with his 
check for the difference in cash, whatever that might be; that one of the 
notes was $45.15 and the other for $46.50; that the “difference in cash due on 
semiannual premiums at that time was forwarded with check and duly accepted.” 
Mr. Lane further testified: 

“I went to Baltimore, Md., to Dr. Julius Friedenwald on April 16, 1922, 
was examined on April 17th by Dr. Friedenwald, and on his advice went to the 
Mercy Hospital and remained there under his treatment until June 10th. I was 
discharged by Dr. Friedenwald on June 10th. I arrived at home in Dillon on 
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the morning of the 1lth of June. I went to the office the next day and spent 
about thirty minutes there. I spent nineteen hours in bed the last day that 
I was in the hospital, and after coming home I continued to spend from fifteen to 
twenty hours in bed for a period of two weeks, or probably more. I came to the 
office every morning during that period, but was not strong enough to attend to 
my business very much. I was so happy to get home that I did not care about 
business. I gradually increased my time spent at the office, and at the end of 
thirty days I spent five hours at the office. I gradually improved until I was 
back on the job within sixty days of my return. The letters that I wrote, and 
that have been introduced into evidence are true, to the best of my knowledge. 
My wife, Mamie M. Lane, knew nothing of the transaction, with the exception 
of the fact that I did have the insurance with the company.”, 

Mr. E. T. Ridgeway, cashier in defendant’s Columbia, S. C., office, testified 
at the reference, and, in addition to testifying concerning the correspondence 
offered in evidence and certain formal matter, gave the following testimony 
pertinent to the questions involved: 

“Q. Are you familiar, from your records, with the blue note settlement that 
was taken March 2, 1922? A. Yes, sir. 

“Q. From the correspondence introduced in the case, and an application 
for reinstatement of the two policies in question, was later sent in to the branch 
office at Columbia, did you handle this transaction? A. Yes, sir. 

“Q. Where was the application, Exhibit M. forwarded to you? A. To the 
home office in New York City. 

“Q. Why was it sent to the home office? A. Because it could not be 
handled in the branch office. I have not the authority. 

“Q. Did the home office accept or reject the application for reinstatement? 
A. They rejected it. 

“Q. Mr. Ridgeway, in the operation of your office at Columbia, and under 
your supervision, are notices of due dates of premium notes, commonly called 
blue notes, sent out from your office? A. Yes, sir. 

“Q. What was the custom in your office concerning such notices? A. To 
send a notice of the note due to the insured, also a copy of the notice to the 
agent who wrote the business. 

“Q. Was that a carbon copy? A. Yes, sir. 

(It is understood that the above objection goes to all this kind of testimony.) 

“Q. I show you two carbon copies of notice dated March 16, 1922, covering 
two policy numbers; the same has been introduced in evidence in this case. 
From whom did you receive these two copies of notices? A. From Agent Rufus 
Edwards. 

“Q. Did he write these policies as agent for the Company? A. Yes, sir. 

“(Offering in evidence copies of notices.) 

“Q. Where did Mr. Edwards deliver these notices to you? A. In my office. 

“OQ. Where does Mr. Edwards live? A. In Florence, S. C. 

“Will you state whether the two copy notices which I have shown to you, 
and are marked ‘CC’ and ‘DD,’ are copies of the original made out in your office 
in Columbia, under the customs and plans referred to in your testimony? 
A. Yes, carbon copies with the exception of the address on the notice. 

“Q. Why is the address not made out in carbon copy? A. Because the 
original is sent to the policy holder and the carbon to the agent. t 

“(Form of receipt given to Mr. Lane introduced in evidence and marked 


Exhibit EE.) 

Cross-examination: 

“Q. Did you mail them? A. Not personally, but under my direction. I 
mean that I did not do it personally, but they were mailed by other parties. 

“O. Do you recollect this specific instance? A. No, sir.” 

Mr. Lane in his reply testified: 

“I did not receive any notice whatsoever of the due date of the notes after 
signing and sending same in. Neither did my wife receive any such notice." I am 
worth the sum of $4.000.00, above all liabilities and exemptions allowed by law. 
I am the owner of 156 acres of real estate and one-half interest in 148 acres of 
real estate in Dillon county, also I consider myself solvent, and was solvent at 
the due date of the blue notes.” 
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The deposition of Mr. John C. McCall, of defendant’s New York office and 
second vice president of the company, was introduced in evidence at the 
reference, whose testimony for the most part was with reference to the matters 
set forth in the letters referred to and quoted herein above. In the course of 
Mr. McCall’s’ testimony he stated that the application of the insured for 
reinstatement and the certificate of Dr. Friedenwald were considered by the 
— departments of the company, the application refused, and the insured 
notified. 

This constitutes the testimony in the case pertinent to the issues involved. 
On this state of facts it is the position of the plaintiffs that the policies in 
question should be declared of full force and effect; whereas, the defendant 
contends that the policies have long since lapsed for nonpayment of premiums, 
and that no right for reinstatement of the policies exists, and contends that the 
court should declare the policies null and void and of no effect. 

Which position is correct? In answering this question we should, according 
to our view, as stated at the outset, be guided by broad equitable principles, 
applicable to the facts in the case. 

{1, 2] One of the principles well recognized by our courts of equity is that 
“the courts do not look with favor upon forfeitures”; another is that “Equity 
will not suffer a wrong without a remedy.” 

The provision in the policy under which the insurance company claims the 
right to cancel the policy, and, in conjunction with the provisions contained 
in the “blue note” quoted above, works a forfeiture, reads as follows: 

“If any premium is not paid on or before the day it falls due the policyholder 
is in default; but a grace of one month (not less than thirty days) subject to an 
interest charge of five per centum per annum will be allowed for the payment 
= every premium after the first, during which time the insurance -continues in 
orce. 

We can well understand how Mr. Lane, sick as he was, did not keep a strict 
account of the time or the due date of the notes. Soon after Mr. Lane executed and 
forwarded the notes to the insurance company, he became sick and went to Baltimore, 
Md., for treatment, where he remained under treatment until June 10, 1922, at 
which time he returned to his home, Dillon, S. C., arriving there the following 
day. But it was several days before he returned to his office, except for a few 
minutes each day, remaining at his residence the greater part of each day for 
a period of about two weeks for the purpose of recuperating before taking up 
his work at his office. On June 26, 1922, Mr. Lane wrote the insurance company 
as follows: 

“I gave you a note sometime ago for payment of part of premium’ on policy 
of insurance. Please write me by return mail when that note matures, as I 
desire the notes taken care of. I think the note is for about $26, and please 
— me if I must pay on exact date due, or have a little time after it becomes 

ue. 

From this letter it clearly appears that Mr. Lane did not know the notes 
were past due, but, on the other hand, he was under the impression that the 
notes were not yet due, and that he desired to get the due date and arrange for 
making payment. He even asked in this letter if the company would require 
payment on the due date, or if he might have a little time. On June 27, 1922, the 
insurance company replied to Mr. Lane’s letter in the following language: 

“On March 11th, you paid $10.50 for a blue note settlement extending 
premium for two months, due 6/9/22. This note of $46.50 has not been paid. and 
we regret that there is no way that we can extend payment further. Please 
complete the attached self-health certificate and return with your check and 
interest.’ 

It will be observed that the reply was rather “blunt,” and did not give Mr. 
Lane the information requested, except in an indirect way. But from this letter 
Mr. Lane learned what had taken place. 

June 29, 1922, Mr. Lane wrote the insurance company again, going more 
into detail, and sending his check to cover all premiums together with interest, 
and later wrote additional letters along the same line, again sending his check 
to cover all premiums together with interest, and later wrote additional letters 
along the same line, again sending his check for all premiums and interest 
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thereon, which checks were promptly returned, which letters are quoted above along 
with the other testimony. ; : 

Considering the correspondence between the parties in connection with the 
provisions contained in the policies, as well as the testimony of Mr. Lane and 
the testimony of the witnesses for the defendant, we are forced to the conclusion 
that Mr. Lane was honestly under the impression and belief that the notes in 
question were not due until in July; that the 30-day grace period stipulated in 
the policies was intended for his benefit in the payment of notes as well as 
premiums, regarding the notes as substitutes for the premiums; and, further, 
that Mr. Lane fully intended to meet his obligations when due, unless granted 
additional time by the insurance company. 

[3] On the question of notice, the insurance company contends, and correctly 
so, that the notes in question provided that no notice should be necessary. 
Following this provision strictly, no notice was necessary. However, in this 
connection, we call attention to the testimony of Mr. Ridgeway, officer and 
witness for the insurance company. On this phase of the case Mr. Ridgeway 
testified : 

“Q. Mr. Ridgeway, in the operation of your office at Columbia, and under 
your supervision, are notices of due dates of premiums notes, commonly called 
blue notes, sent out from your office? 

“A. Yes, sir. 

“Q. What was the custom in your office concerning such notices? 

“A. To send a notice of the note due to the insured, also a copy of the 
notice to the agent who wrote the_business.” 

[4] It is clear from this testimony that it was the custom and is the custom 
of the insurance company to notify the insured of the due date of premiums 
notes, commonly called blue notes, such as the notes in question in this case. 
This being the custom of the insurance company, to give to its policyholders 
notice of the due dates of such notes, then, regardless of the provision in the 
notes, the plaintiff Mr. Lane was entitled to the benefit of this custom. That is, 
he should have been treated as other policyholders and given notice of the due 
dates of the notes. Mr. Lane testified that he received no notice; that he was 
not so notified. It is the contention of the insurance company that Mr. Lane 
was notified. An examination of the testimony convinces us that the circuit 
judge was correct in finding as a fact that the insurance company did not 
notify Mr. Lane of the due date of the notes. The testimony on the part of the 
insurance company on this point is as follows, Mr. Ridgeway, cashier, testifying: 

“Q. I show you two carbon copies of notice dated March 16, 1922, covering 
two policy numbers; the same has been introduced in evidence in this case. 
From whom did you receive these two copies of notices? 

“A. From Agent Rufus Edwards. 

“Q. Did he write these policies as agent for the Company? 

“A. Yes, sir. (Offering in evidence copies of notices.) 

“O. Where did Mr. Edwards deliver these notices to you? 

“A. In my office. 

“QO. Where does Mr. Edwards live? 

“A. In Florence. 


“Q. Will you state whether the two copy notices which I have shown 
to you, and one marked ‘CC’ and ‘DD’ are copies of the original made out in 
your office in Columbia under the customs and plans referred to in your 
testimony? 

“A. Yes, carbon copies with the exceptions of the address on the notice. 
“QO. Why is the address not made out in carbon copy? 

“A. Because the original is sent to the policy holder and the carbon to the 
agent.” 

On cross-examination Mr. Ridgeway testified on this point as follows: 

“QO. Did you mail them? 

“A. Not personally, but under my direction. I mean that I did not do it 
personallv, but they were mailed bv other parties. 

“Q. Do you recollect this specific instance? 

“A, No, sir.” : 
To our minds this testimony affords no proof that the insured was notified 
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as contended by the company. Futhermore, the copy of the notice, the original 
of which the company contends was mailed to the insured, is dated March 16, 
1922, just seven days after the notes in question purport to have been executed. 
Even if a notice has been sent at that time, it would have been of little or no 
service as a reminder to the insured of the due date of a note to become due 
nearly three months later. But, be that as it may, we agree with the circuit 
judge in his finding that the company did not notify the insured of the due 
date of the notes in question. 

If we accept this view of the facts, that it was the custom of the insurance 
company to notify its policyholders of the due date of the kind of notes in 
question in the case at bar, that the company did not notify the insured in this 
case of the due date of the notes, that this failure.to so notify him was the 
cause of his failure to make payment on the due date, and that he promptly 
tendered payment when he ascertained the due date of the notes, all of which 
clearly appears from the record, could there be a forfeiture? And ought not 
the insurance company have accepted payment when promptly tendered by the 
insured on learning the due date of the notes. 

[5] But, grant that there was a forfeiture, should not the court of equity, 
clothed with its broad equitable powers, under the facts of the case, grant re- 
lief from forfeiture? As was stated in the case of Ross Tin Mine v. Cherokee 
Tin Mining Co., 103 S. C. 248, 88 S. E. 8, while the court of equity “will not 
lend its aid to a plaintiff, seeking to have a forfeiture declared or a penalty en- 
forced,” “it is a well settled principle of equity, that in proper cases it will 
grant relief from the forfeiture, also from a penalty.” 


[6] At this juncture we call attention to the fact that the policy contract 
between the parties is not a contract for assurance for one year with the privilege of 
revival upon performing certain acts or complying with certain conditions, for instance, 
the payment of a certain sum of money, but that is an entire contract of assurance 
for life, subject to discontinuance and forfeiture for nonpayment of premiums 
when they become due according to the terms of the policy. N. Y. Life In- 
surance Co. v. Statham, 93 U. S. 24, 23 L. Ed. 791. It is a condition subsequent 
and not a condition precedent. Therefore the court of equity, under a proper 
showing, can and should grant relief against forfeiture to the party seeking 
such relief, requiring the payment, to the party relying upon the forfeiture, of 
such amount as is just and proper under the facts of the case. “Equity does 
not favor forfeitures or penalties and will relieve against them when prac- 
ticable in the interest of justice.’ Bangert v. Lumber Co., 169 N. C. 628, 86 
S. E. 516, and cases therein cited, 2 Story, Eq. p. 644; Carpenter v. Wilson, 
100 Md. 13, 59 A. 187; Selden v. Camp, 95 Va. 527, 28 S. E. 877. In 10 
R. C. L. 328, the principle is stated thus: 

“A familiar class of cases where courts of equity relieve a party from the 
consequences of his own inadvertence to some extent, is where by the terms of 
his contract he is made liable at law for a penalty, or is subjected to loss 
in the nature of a forfeiture, owing to the nonperformance by him of certain 
conditions and covenants contained therein. All such contractual arrangements 
are viewed by equity with extreme disfavor, so much so that not only do they 
receive a strict construction against those for whose benefit they are introduced, 
but in equity the harsh remedy of forfeiture will be forced to yield to compen- 
sation when fair dealing and good conscience seem to, require it. The right in 
general to relieve against penalties and forfeitures is ‘based on the ground that 
a party having a legal right shall not be permitted to avail himself, of it for the 
purposes of injustice, or fraud, or oppression, or harsh or vindicative injury, 
and that it is wholly against conscience to say because a man has stipulated 
for a penalty in case of his omission to do a particular act. (the real object of 
the parties being the performance of the act) that if he omits to do the act he 
shall suffer an enormous loss wholly disproportionate to the injury to the other 
art ” 

* a the discussion on this subject in 1 Pomeroy’s Equity Jurisprudence, p. 
864, Ind. 450, we find this statement of the rule: 

“It is well settled that where the agreement secured is simply one for the 
payment of money, a forfeiture either of land, chattels, securities, or money, in- 
curred by its non-performance will be set aside on behalf of the defaulting 
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party, or relieved against in any other manner made necessary by the circum- 
stances.of the case, on payment of the debt, interest, and costs, if any have ac- 
crued, unless by his inequitable conduct he has debarred himself from the reme- 
dial right, or unless the remedy is prohibited, under the special circumstances 
of the -case, by some other controlling doctrine of equity. * * *” “In the 
absence of special circumstances giving the defaulting party a higher_ remedial 
right, a court of equity will set aside or otherwise relieve against a forfeiture, 
both when it is incurred on the breach of an agreement expressly and simply 
for the payment of money, and also on the breach of an engagement. of which 
the obligation, although indirectly, is yet substantially a pecuniary one.” 

An interesting case on this subject, and in point, is the case of Springfield & 
Northeastern Traction Co. v. Warrick et al., heard by the Supreme Court of 
the state of Illinois; repofted in 249 Ill. 470, 94 N. E. 933, Ann. Cas. 1912A, 
187. The question involved in that case was whether or not a forfeiture re- 
sulted, and the land conveyed reverted to the grantor on account of the grantee, 
the Railway Traction Company, having failed to construct and put into operation 
a certain line of the proposed railroad by a certain date, as required by the 
terms of the deed. The court held that such a provision in the deed created a con- 
dition subsequent, and that a breach of such did not entitle the grantors to a 
re-entry on the land, under the facts in the case, and that the remedy of the 
grantors was an action for damages for breach of covenants. This was the 
opinion of the Illinois Supreme Court notwithstanding that the deed in question 
in that case contained this clear provision: “ 

“And in case said grantee shall fail to construct, build and continuously 
operate said proposed railway as to one track within two years from Spring- 
field to Lincoln, or shall fail to keep and perform any of the terms and condi- 
tions imposed in this deed as therein provided, which are hereby made a part 
of the consideration thereof, then the strip or piece of land therein conveyed 
shall revert back and become the property of the grantors without the repay- 
ment of the sum of money above mentioned, which shall be retained by the 
grantors.” ; 

The court took the position that the grantees had made an honest effort to 
comply with the conditions stipulated in the deed and were entitled to be re- 
lieved against forfeiture, giving this general statement of the rule: 

“Forfeitures will be enforced by courts in clear cases, but they are not re- 
garded with favor, and their prevention is within the protecting care of equity 
whenever wrong or injustice will result from their enforcement,” citing Pal- 
mer v. Ford, 70 Ill. 369; Post v. Weil, 115 N. Y. 361, 22 N. E. 145,5 L. R. A. 
422, 12 Am. St. Rep. 809; 6 Am. Eng. Enc. Law (2d Ed.) 503. 

Quoting further from Pomeroy’s Equity Jurisprudence, § 451, the prin- 
ciple is stated thus: 

“There are, as intimated above, special circumstances which will entitle a 
defaulting party to relief against a forfeiture in cases where otherwise it would 
not be granted. — Although the agreement is not one measurable by a pecuniary 
compensation, still, if the party bound by it has been prevented from an exact 
fulfillment, so that a forfeiture is incurred, by unavoidable accident, by fraud, 
by surprise, or by ignorance, not willful, a court of equity will interpose and 
relieve him from the forfeiture so caused, upon his making compensation, if 
necessary, or doing everything else within his power.” (Italics added.) Un- 
der the editorial notes of* this valuable work, this observation is made: “Many 
cases under this doctrine are those of covenants in leases by the doctrine, of 
course, extends to all agreements.” (Italics added.) 


We may add that we know of no reason why the doctrine should not apply 
to a contract of insurance, such as involved in the-case at bar, under. the existing 
facts of this case; recognizing, of course, the fact that promptness in the pay- 
ment of premiums is essential to the business of life insurance; that calcula- 
tions of insurance companies are based on the hypothesis of prompt payments; 
and that forfeiture for nonpayment (subject to the equitable power of the court 
to grant relief against forfeiture in a proper ease) is a necessary means ‘of 
protection. 10:R. C.:.L. 3°72; Clifton v. Life Insurance Co., 168 N. C. 499, 84 
S. E. 817; New York Life Insurance Co. v. Statham, 93 U. S. 24.23 L. Ed. 
789; Klein v. New York Life Insurance Co., 104 U. S. 88, 26 L. Ed. 662. In 
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each of these cases the court declined to grant relief. But an examination of 
these cases will disclose that the facts involved therein were wholly different 
from the facts in the case at bar. In each of these cases the person upon whose 
life the insurance was issued died after default in payment of premium and be- 
fore tender of payment of the premium was made. Tender of payment of prem- 
ium was made by the beneficiary, after the death of the insured. In the case 
at bar, the insured was placed in the hospital for treatment, remained there for 
about two months, and was discharged from the hospital on June 10th (1922), 
the next day after the premium note became due, in excellent condition. Arriv- 
ing home the following day, in a short time, he wrote the insurance company to 
advise him the exact due date of the premium notes, so that he could make ar- 
rangements for payment, being under an honest belief that the notes were not 
due until some time in July, and asked if payment would be required on the 
due date, or if he might have a little time. When the insured received a reply 
to his letter, telling him that the notes were due June 9th (1922), he immediately 
tendered payment. It is clear, therefore, that these cases are not controlling in 
the case at bar. 

[7-9] There is also the consideration already pointed out that the policy is 
not a contract for a single year, but an entire contract for insurance for life. 
The calculation of premiums is made on this basis. It is a matter of common 
knowledge, of which the court may properly take notice, that the yearly prem- 
iums for short-term policies—even the five and ten year term policies—are 
much smaller than the yearly premiums on life policies. There are, therefore, 
certain equitable values in a life policy which belong of right to the insured, 
and which cannot be forfeited without rank injustice. It has been said that 
“insurance is a business proposition”; and that it would be inequitable conduct 
on the part of the insured to “default while in good health, but retain a right 
to pay up when bad health gives a warning.” But it is only intentional or heed- 
less default that can be said to amount to inequitable conduct, and, when under 
the circumstances of the particular case the good faith of the assured is ap- 
parent, and the forfeiture works a real and substantial injustice, there is in our 
opinion no controlling reason why a court of equity should not interpose and 
exercise the power of its saving grace to relieve him from the forfeiture. The 
principles of equitable relief, as stated in Pomeroy (section 451), have their 
logical application in cases where “a forfeiture is incurred, by unavoidable ac- 
cident, by fraud, by surprise, or by ignorance, not willful.” 

There is also another phase of the case which we.think should have a 
bearing on the decision—the application for reinstatement. When the insurance 
company notified the insured that the notes were past due, in response to his 
letter asking when the notes would become due, the insurance company in the 
same letter (dated June 27, 1922) instructed the insured to fill out an inclosed 
application for reinstatement and to return the same to the company, together 
with check for the amount owing with interest. This application form for 
reinstatement also contained a proposed representation on the part of the 
insured, to be signed by the insured, to the effect that he was at that time in 
good health, and that within the past twelve months he had not had any illness 
nor consulted nor been treated by any physician nor been prevented by illness 
or accident from continuously pursuing his customary occupation. In reply, the 
insured wrote the company that he could not make this representation, and 
explained why he could not, informing the company of his past illness and of 
his treatment at the hospital by the eminent physician, Dr. Julius Friedenwald. 
The insured stated his rights from his viewpoint, insisted that he was not in 
default, and tendered to the company payment of the notes with interest, 
stating that, while he could not sign the representation requested for the reasons 
explained, he was nevertheless in good health at the time. The company refused 


to accept payment of the notes, and returned the remittance to the insured. 
In this letter, dated June 29, 1922, the company again asked the insured to make 
application for reinstatement, and requested or suggested that he procure a 
certificate from Dr. Friedenwald, giving full details of insured’s illness, diagnosis 
and treatment prescribed and result of the treatment, and to send same to the 
company along with the application for reinstatement and remittance in payment 
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of the notes and interest. The insured complied with this itistruction, but 
wrote the company at the time that he did not waive any of his rights. 

[10] The policies contain the following provision as to reinstatement: 

“At any time within five years after any default, upon written application by 
the insured and presentation at the Home Office of evidence of insurability 
satisfactory to the Company, this policy may be reinstated together with any 
indebtedness in accordance with the loan provisions of the policy, upon payment 
of the loan interest, and of arrears of premiums with five per cent. interest 
thereon from their due date.” 

Regardless of any default on the part of the insured, if he complied with 
these conditions, he was entitled to be reinstated. There is no question raised 
as to the application having not been filed within time and at the proper place. 
Neither is there any contention made that the insured did not tender the neces- 
sary sum of money required under this provision. These facts are clearly 
established. The only remaining inquiry is, Did the insured furnish “evidence 
of insurability satisfactory to the Company?” In answering this question, we 
must look alone to the contents of the application of the insured and the 
certificate of Dr. Friedenwald, for it appears from the testimony in the case, 
and is alleged in defendant’s answer, that the company reached its conclusion 
to refuse reinstatement on consideration of these papers alone, and that this 
was all the company asked of the insured before making its decision to refuse 
reinstatemnt. The principal question to be determined in considering these 
papers, is Has the company the right to exercise its discretion in granting or 
refusing the application for reinstatement, or must the papers be considered on 
their merit? According to our view, the provision in the policy for reinstatement 
is a substantial contractual right which the insured has under his policy, and 
that this right cannot be destroyed at the will of the company. To hold that 
the company could within its discretion refuse to allow a reinstatement of the 
policy when application is duly made would be equivalent to striking the rein- 
statement provision from the policy. In our opinion, the requirement of evidence 
“satisfactory to the Company” does not clothe the company with power to act 
within its discretion in passing upon the application for reinstatement but that 
the application, together with the supporting evidence, must be considered in the 
light of common sense and reason, and not under the influence of some whimsical 
or fanciful idea, or arbitrarily. In passing upon this phase of the case, we must 
keep in mind the distinction between contracts of a personal nature and contracts 
of a business nature. In considering a question of this nature in the case of 
Thompson v. Insurance Co., 63 S. C. 299, 41 S. E. 464, in which the opinion of 
the court was written by Mr. Justice Gary, afterwards Chief Justice, the court 
made clear the distinction of contracts of a personal nature and contracts of a 
business nature, such as the one involved in the case at bar; quoting from that 
opinion: 

“When the object of a contract is to gratify taste, serve personal convenience 
or satisfy individual preference, the benefit which the promisee derives therefrom 
is of a personal natur¢g, and his pleasure, which he has in view in entering into 
the contract, consists in its performance to his satisfaction. The personal char- 
acter of such a contract is an element entering igto it of which the promisor is 
bound to take notice. If the promisee was not allowed to be the sole arbiter of 
the one performance of the agreement in such cases, he might be compelled to 
accept, what in his estimation was of no value or benefit to himself and which 
would have deterred him from entering into the contract. In other cases the 
reasonableness of the promisee’s action in determining the question is the ele- 
ment entering into the contract, and a disregard of this element is in the nature 
of a fraud on the rights of a promisor. It is bad faith and unfair dealing for a 
person to act unreasonably in an ordinary business transaction when there is 
nothing in the contract of a personal nature. The action of the insurance com- 
pany in the case under consideration was not dependent upon taste or upon any 
fact of a personal nature, but solely upon the existence of a fact in an or- 
dinary business transaction, and it would be bad faith for it to refuse to be gov- 
erned by reason and common sense in determining the existence of such fact.” 

In stating these salutary principles, the court had under consideration a 
question growing out of a provision in the policy that the evidence on a particular 
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matter must be “satisfactory to the company.” The question here involved in 
the case at bar is similar, and these principles so clearly stated in the opinion in 
the Thompson Case, supra, are controling in the case at bar. See, also, the 
following cases, in which the Thompson Case was cited with approval and the 
principle therein stated adhered to: Guarantee Co. v. Charles, 92 S. C. 287, 
75 S. E. 387, Ann. Cas. 1916B, 687; Singleton v. Cuttino, 105 S. C. 44, 89 S. E. 
385; Furman v. Tuxbury Co., 112 S. C. 71, 99 S. E. 111; Levan v. Metropolitan 
Life Insurance Co., 138 S. C. 263, 136 S. E. 304. In the case of Singleton v. 
Cuttino, supra, the controversy before the court grew out of a contract of 
purchase if the title to the property satisfied his lawyer. The court held that 
a refusal to purchase could not be sustained, unless based on reasonable grounds, 
and further held that, the plaintiff having tendered a good marketable title, it 
should have been accepted. See, also, in connection with the authorities cited 
herein, 37 C. J. 498. 

It is thus seen that the inquiry devolved upon the court at this juncture is, 
Did Mr. Lane, the insured, make a reasonable compliance with the requirement 
stipulated in the policy for reinstatement? Would men of common sense and 
reason be expected to reach the conclusion that Mr, Lane did make a reasonable 
compliance? If so, the court should require a reinstatement of the policies. 

[11] In making application for reinstatement, Mr. Lane, the insured, fol- 
lowed closely the suggestions and instructions of the company. He filled out 
the application blank furnished him by the company, and executed the same, 
containing the representations as to his health as outlined by the company in 
letter written him by the company, and forwarded the same to the company, 
together with the health certificate furnished by Dr. Friedenwald. By reference 
to these papers, copies of which appear at the first part of this opinion, it will be 
observed that the application on the part of Mr. Lane shows, if his statement is 
true, and there is nothing in the record to the contrary, that at the time of 
making the application he was in good health, that during the twelve months 
prior thereto he had not had any illness, not consulted nor been treated by any 
physician, not been prevented by illness or accident from continuously pursuing 
his customary occupation, except that, as he explained in the statement, he was 
treated by Dr. Julius Friedenwald, Baltimore, Md., at Mercy Hospital, from 
17th of April, 1922, until June 10, 1922, for gastric ulcer. In the certificate of 
Dr. Friedenwald, the doctor explained Mr. Lane’s symptoms, the diagnosis made, 
the treatment administered, and the results obtained, stating that Mr. Lane was 
discharged from the hospital on June 10, 1922, “In excellent condition, after hav- 
ing taken a thorough medical ulcer rest cure.’ This certificate of the eminent 
physician, Dr. Friedenwald, in connection with the unqualified and unquestioned 
statement of Mr. Lane, as to Mr. Lane’s good health, ought, it occurs to us, be 
sufficient in the absence of any showing to the contrary, to. convince men of 
common sense and reason of Mr. Lane’s good health, and should be satisfactory 
proof to the company, and therefore, according to our view, the company should 
have passed favorably on the application for reinstatement of the policy. 

The defendant lays emphasis upon the fact that in a letter written to Mr. 
Lane the defendant offered to consider another application for reinstatement if 
he would have a certain other physician make an examination and pass upon 
his physical condition. This offer was not made until in April the following 
year after rejecting the application. The company having in the first instance 
rejected the unqualified statement of Mr. Lane that he was in good health, and 
also rejected the clear and full statement of the eminent physician, Dr. Frieden- 
wald, who treated him, that he was in “excellent condition,” no doubt Mr. Lane 
put little faith in this offer made at that late day when the company had been 
informed of Mr. Lane’s purpose to enter suit to establish his rights. 

[12] Taking the case as a whole, after a careful consideration of the facts 
from every angle, bearing in mind that the hazard of insurance risk was not 
increased during the period of default, and that the courts lean against forfei- 
tures, we are convinced that the case is one in which equity should intervene 
against the forfeiture declared by the company. 


As to the supplemental decree of Judge Dennis, bearing date September 26, 
1925, we think the same should be modified. In making payment of the premium, 
the insured would have the right, if he desired, to have the dividends to which 
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he may be entitled under the terms of the policy applied toward the payment of 
the premium, and the same is true as to the loan value provided in the policy; 
furthermore, the amount of dividend and amount of loan to which the insured 
may be entitled being within the knowledge of the insurance company and not 
known to the insured, the insurance company should furnish this information 
to the instired, and the said supplemental decree should not operate against the 
rights of the plaintiffs until this information is furnished. 

It is therefore the judgment of this court that the defendant’s appeal be 
dismissed, and the decree of Judge Dennis, bearing date September 19, 1925, 
in so far as his honor adjudged and decreed the insurance policy, involved in 
each of the cases to be of full force and effect, and in every other respect where- 
in it is not inconsistent with the conclusion reached and views herein expressed, 
be and the same is hereby affirmed; and that the supplemental decree of Judge 
Dennis be modified in accordance with the views herein expressed. 

Watts, C. J., Stabler, J., and Whiting, A. A. J., concur. ; 

CotHRaN, J. (dissenting). These two cases involve separate policies of 
insurance of $3,000. each, upon the life of the plaintiff Joe P. Lane. His wife, 
the plaintiff Mamie M. Lane, is the beneficiary in both. The action is to obtain 
an adjudication that the two policies which have been declared by the defendant 
to have lapsed by reason of the default in the payment of certain premium notes 
are of force. 

The two cases, by agreement, were heard together by his honor, Judge Den- 
nis, upon testimony taken before the master to whom the cases were referred 
for that purpose only. Judge Dennis filed a decree, dated September 19, 1925, 
ordering a reinstatement of both -policies. Later he filed a supplemental decree, 
requiring the insured to pay all premiums unpaid, with interest from the dates 
of the checks tendered by him. The defendant has appealed from that portion 
of the decree which orders a reinstatement of both policies, and the plaintiffs 
have appealed from that portion requiring the payment of interest upon checks 
tendered and not accepted. 

Each of the policies contained the following provisions which bear upon the 
issues involved: 

“With the right on the part of the insured to change the beneficiary, in 
the manner provided for in section 6.” (The particulars of the exercise of such 
right do not concern the issues here involved.) 

“The insured may, without the consent of the beneficiary, receive every bene- 
fit, exercise every right and enjoy every privilege conferred upon the insured by 
this policy.” 

(For convenience I shall confine my observations to the action on the pol- 
icy No. 6926303.) 

The policy, dated March 9, 1921, called for an annual premium of $109.62 ; 
the first premium was due in advance, upon the delivery of the policy, March 
9, 1921; the succeeding premiums were due upon the same day of the following 
years. The first premium was paid as required. 

A few weeks before the maturity of the second annual premium, on March 
9, 1922, and in anticipation of his inability to meet it, the insured wrote to the 
company asking that the payments of premiums be changed from annual to 
semiannual payments. The company acceded to his request, and on February 
15, 1922, a written agreement was entered into between the insured and the 
company, which provided that thereafter, beginning with the date of the ma- 
turity of the second annual premium, March 9, 1922, the premiums should be 
paid semiannually. The first installment of the second annual premium was 
made payable on March 9, 1922, $57, and the second, on September 9, 1922. 
(Note. One-half of the annual premium of $109.62 would be $54.81; $2.19 less 
than $57. I assume that the discrepancy is due to an interest charge.) This ar- 
rangement was in conformity with a provision in the policy reading thus: 

“The premium is always considered as payable annually in advance, but by 
agreement in writing, and not otherwise, may be made payable in semiannual or 
quarterly payments.” 


Before the semiannual payment under this arrangement fell due on March 


9, 1922, the insured again expressed his inability to meet the obligation, at least 
he expressed the inconvenience that it would cause him, and wrote the company 
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on March 4th that he wished to meet it by paying 50 per cent., $28.50, cash, and 
giving his note for the remainder, due 90 days from March 9th. The company 
did better by him then he asked; they wrote him on March 8th that they would 
accept $10.50 cash and his note for $46.50, payable June 9th, and inélosed a blank 
note for that amount, requesting him to sign and return it, with the required 
cash. Lane signed the note and returned it with the cash $10.50. 

This $46.50 note, known as a “blue note,” is the storm center of the con- 
troversy; it is proper, therefore, that it be set out in full (Italics added): 
“Pol. No. 6926303. March 9th, 1922. 

“On or before June 9th, 1922, after date, without grace, and without de- 
mand or notice, | promise to pay to the New York Life Insurance Company 
Forty-six and 50/100 Dollars at S. C. Branch Office, Columbia, S. C., value re- 
ceived, with interest at the rate of five per cent. per annum. 

“This note is accepted by said Company at the request of the maker, to- 
gether with Ten and 50/100 Dollars in cash on the following express agreement: 
That although no part of the premium due on the 9th day of March, 1922, un- 
der Policy No. 6,926,303 issued by said Company on the life of Joe P. Lane has 
Been paid, the insurance thereunder shall be continued in force until midnight 
of the due date of said note; that if this note is paid on or beford the date it 
becomes due, such payment, together with said cash, will then be accepted by 
said company as payment of said premium, and all right under said policy shall 
thereupon be the same as if said premium had been paid when due that if this 
note is not paid on or before the day it becomes due, it shall thereupon auto- 
matically cease to be a claim against the maker, and said Company shall retain 
said cash as part compensation for the rights and privileges hereby granted, and 
all rights under said policy shall be the same as if cash had not been paid nor 
this agreement made, except only that the time within which the owner may 
make a choice of benefits after lapse, as provided in said policy, is hereby extend- 
ed for three months after the date of this note, but no longer; that said Com- 
pany has duly given every notice required by its rules or by the laws of any 
State in respect to said premium, and in further compensation for the rights and 
privileges hereby granted the maker hereof has agreed to waive, and does hereby 
waive, every other notice in respect to said premium or this note, it being well under- 
stood by said maker that said Company would not have accepted this agreement 
if any notice of any kind were required as a condition to the full enforcement 
of all its terms. 


“$46.50 [Name] Joe P. Lane. 
[Address] Dillon, S. C.” 

On April 18, 1922, the insured became ill with gastric ulcer, and went to a 
hospital in Baltimore, where he remained until June 10th. He was then dis- 
charged, returning to his home in Dillon about the 11th, two days after the 
maturity of the “blue note,” which was, as stated, June 9th. : 

On June 26th he wrote the company inquiring as to the maturity of the 
note which he thought was for “about $26” ($46.50 in fact). The company re- 
plied, on the 27th, that the maturity was June 9th; that it was for $46.50, and 
not $26.00; that it was impossible for it to be extended further; and transmit- 
ting an application for reinstatement, to be accompanied by what was termed a 
“self-health” certificate. 

The insured, it appears, was under the impression that the “blue note” had 

been executed in April, instead of March, and that, running 90 days it would 
mature in July instead of June. 
_ To the company’s letter of the 26th, the insured replied on the 29th, claim- 
ing that the policy had not lapsed, for the reasons that he had not been notified 
of the maturity of the note, and that, being disabled, the disability relieved him of 
the necessity of prompt payment; threatening recourse to the court to establish 
his claim. With the letter he transmitted a check for $47.25, which he claimed 
was as much as was due on the note. He declined to sign the application for 
reinstatement, for the reason that he could not truthfully say that he had not 
been sick within the preceding 12 months. 

On July 3d the company replied, claiming that the policy had: lapsed for non- 
payment of the “blue note,” according to its terms, and returning the check for 
$47.25; renewing its former suggestion of an application for reinstatement; and 
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suggesting that the insured procure from the Baltimore physician, a statement 
giving full details of the illness of the insured, diagnosis, treatment, and result. 

Complying with the last suggestion, the insured, on July 10th, transmitted, 
the medical statement referred to, and renewed his tender of $47.25 in payment 
of the “blue note’; also the signed application for reinstatement—‘“all of this 
without prejudice to my original rights.” . 

The application for reinstatement, dated July 11th (evidently an error for 
July 10th), signed by the insured, acknowledged that the policy had lapsed for 
nonpayment of the premium note due June 9th; declared that the insured was 
then in good health, and that he had not, within the past 12 months, had any 
illness or consulted or been treated by any physician, from continuously pursu- 
ing his customary occupation, and that his condition was the same as it was 
when he applied for the policy, with the exception noted: 

“Treated by Dr. Julius Friedenwald, Baltimore, Md., at Mercy Hospital from 
April 17th till June 10th, 1922, for gastric ulcer.” 

It contained the following statement: 

“If the evidence of my insurability is satisfactory to the Company and it 
has received in cash all sums the policy requires to be paid for re-instatement, 
then, and not until then, said policy shall be deemed re-instated. If said policy 
is not so re-instated, I agree to accept return of all sums paid in connection with 
this application, without interest.” 

The certificate of the Baltimore physician showed that the insured had been 
treated for gastric ulcer from April t8th to June 10th; that an X-ray examination 
“revealed a definite pyloric ulcér and enteroptosis”; that the patient was 
discharged on June 10th “in excellent condition after having taken a thorough 
medical ulcer rest-cure.” 

The application for reinstatement was referred to the medical board of the 
company. It was considered by Dr. North, a member of the board, who advised 
that it be declined. It was then referred to the classification committee, whose 
duty it was to pass upon applications for reinstatement after unfavorable action 
of the medical board. It was considered by Cooper, a member of that committee, 
who also advised against reinstatement. It was then referred to Macfarlane, one 
of the company’s actuaries, who formally and finally declined it, of which the 
insured was notified on August 7, 1922. 

On August 15th the insured transmitted to the company a check for the 
total amount of the premium which was originally payable on March 9th, 
regardless of the agreement for semiannual payments and of the agreement 
resulting in the execution of the “blue note.” The check was returned. On 
March 29, 1923, the insured repeated the tender just referred to, which was also 
declined on April 2d, with an offer by the company to consider a reinstatement 
of the policy. This closed the correspondence, and war was declared by the 
institution of this action, at a date which does not appear in the transcript. 

The basis of the decree of his honor, Judge Dennis, appears from the 
following extracts: 

“I am of the opinion that the case of Brown v. Life Ins. Co., 114 S. C. 202 
103 S. E. 555 is conclusive in favor of the plaintiffs, because the Court there 
held, in unmistakable terms, that the beneficiary's rights being vested, they could 
not be impaired by the forfeiture provisions of a premium note, the same being 
a subsequent contract to the policy, and tho the acceptance of the note constitu- 
ted payment, altho the unusual right was reserved to change the beneficiary.” 
(Italics added.) 

And also: 

“The provisions of the policies, ‘that the insured may without the consent of 
the beneficiary, receive every benefit, exercise every right, and enjoy every 
privilege conferred upon the insured by this policy,’ does not militate against the 
conclusion above stated, because the ‘blue note’ agreement was not a benefit, 
right or privilege conferred upon the insured by the policy.” 

And also: 


“I may add that the evidence shows beyond doubt that Mr. Lane acted in 
the utmost good faith to keep his policies in force, and the attempt to forfeit 
them for a mere oversight while he was under treatment in a hospital does not 
appeal to a Court of Equity.” 





Life] Lane et al v. New York Life Ins. Co. 209 


The opinion of Mr. Justice Carter makes no reference to either the first or 
second proposition advanced, as above stated, in the circuit decree; and, as the 
opinion is indefinite as to the approval or disapproval of them, it appears to me 
that it is necessary that they be discussed. 

As I interpret the opinion submitted, it is proposed to affirm the decree of 
his honor, Judge Dennis, adjudging a reinstatement of the policy upon the 
grounds: 

I. That there has been no forfeiture of the policy, for two reasons: 

(a) The insured was entitled to prior notice of the maturity of the premium 
note due June 9, 1922; 

(b) The insured was entitled to a reinstatement of the policy upon the 
ground that he had furnished to the company evidence of his insurability, which 
should have been acceptable to the company; 

II. That conceding that the policy was forfeited by the failure of the insured 
to pay the premium note due June 9, 1922, ad diem, under the circumstances of 
the case, the court, as a court of equity, should relieve the insured from such 
forfeiture. 

It will be observed that not one of these supporting grounds is discussed by 
his honor, the circuit judge, except only a faint allusion to the second in the 
closing paragraph of the decree above quoted. It further appears that no such 
positions are taken in the complaint, in the evidence, in the exceptions, by 
motion to sustain, or in the brief of counsel. Consequently it appears mandatory 
to consider separately the grounds upon which the decree is based, and those 
upon which it is proposed that it be affirmed. 

I. As to the circuit decree: 

The two main grounds upon which it is based are: 

(1) That the insured had no power, by his agreement for an extension of the 
period within which the semiannual premium due March 9, 1922, could be paid, 
to bind the beneficiary to the conditions upon which that extension was secured. 

(2) That the acceptance of the cash $10.50 and the note for $46.50, due June 
9, 1922, constituted a payment of the semiannual premium due, under the ex- 
tension agreement, on March 9, 1922. 

(1) As to the first ground: That the insured had no power, by his agree- 
ment for an extension of the period within which the semiannual premium due 
March 9, 1922, could be paid, to bind the beneficiary to the conditions upon which 
that extension was secured. 

The learned circuit judge cites, in addition to the Brown Case, the case of 
Barron v. Bank, 131 S. C. 441, 128 S. E. 414, as holding that the rights of a 
beneficiary are paramount even to an assignment made by the insured. 

In reference to the cases of Gunter v. Insurance Co., 130 S. C. 1, 125 S. E. 
285, and Harvey v. Ins. Co. 131 S. C. 405, 127 S. E. 836, he states that 
“neither of them in any way, impairs the authority of the Brown Case, or in- 
volves the precise situation existing in the case at bar”; demonstrating beyond a 
doubt that the decree is based upon the principle announced in the Brown and 
Barron Cases, that the interest of a beneficiary, even in a policy which reserves 
to the insured the right to change the beneficiary, is a vested right, which cannot 
be divested by the insured or the Company, or both, except in the mode provided 
for a change of the beneficiary. 

It is due to the learned and just circuit judge to say that his decree was 
filed prior to the unanimous decision of this court in the case of Antley v. Ins. 
Co., 139 §. C. 23, 137 S. E. 199, which specifically overruled the Brown and 
Barron Cases, upon which, as I have endeavored to show, the decree was based: 
(It is proper to state that in the Antley Case Mr. Justice Stabler did not 
participate.) 

The Antley Case was intended to set at rest the question, confused by 
conflicting opinions as pointed out, as to the status of the beneficiary of a life 
policy which contains the reservation of the right in the insured, at his pleasure, 
to change the beneficiary. It was there held, as was held in the case of Bost v 
Insurance Co., 114 S. C. 405, 103 S. E. 771, in an opinion by the present Chief 
Justice: 

“Under this provision [for change of beneficiary], the beneficiary does not 
take a vested interest, as the policy itself reserved the insured the right to change 
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the beneficiary with the consent of the company. Unless this right was reserved 
to the insured by the terms of the policy, the beneficiary would take a vested inter- 
est. By the terms of the policies the insured reserved the right to change the bene- 
ficiary, without the beneficiary’s consent, and under this provision the beneficiary 
acquired, not a vested interest during the life of the insured, but only an expect- 
ancy. * * * Under the provisions of the policy the insured had the right to act 
with the policy as he saw fit; that he had the right to change the beneficiary with- 
out her consent and to enjoy every benefit given him under the policy.” 

It is stated in the Antley Case: 

“The opinion of Mr. Justice Watts in the Bost Case makes the proper distinc- 
tion and draws the correct conclusion.” 

It is settled, therefore, that the interest of a beneficiary in a policy which re- 
serves to the insured the right to change the beneficiary is not a vested interest, 
but only an expectancy; and, whatever distinction may be drawn between the Ant- 
ley Case and the case at bar, that principle, the opposite of which is the basis of 
the circuit decree, is fixed. In fact, it is so conceded in the reply argument of the 
respondent’s counsel. 

[ apprehend that it will be conceded that the insured had the right and power, 
when he realized his inability to meet the payment of the annual premium of $109- 
62 on March 9, 1922, to have the premiums changed from annual to semiannual; a 
change which was for the mutual benefit of the insured and the beneficiary: also 
the policy would in all probability have lapsed for nonpayment of the annual 
premium. Clearly the insured was under no obligation to obtain the consent 
of the beneficiry to effect this alteration in the terms of the policy. 


Then, when he realized his inability to meet the half of the annual premium, 
the semiannual premium due at the same time as the annual premium had been 
due, March 9, 1922, for the second time he threw out a lifeline to the sinking 
policy, in his proposition to pay one-half of that semiannual premium and give 
his note for the balance. The company, as stated, offered in reply a more 
favorable arrangement than the insured proposed, namely, that he pay about 
20 per cent. of the semiannual premium and give his note for the balance, pay- 
able in 90 days, upon the express condition in the note, that his failure to pay 
the note ad diem would avoid all interest in the policy. This he accepted: paid 
the cash required; and signed the note, agreeing to the condition upon which the 
indulgence was secured. He certainly could not repudiate it. 

The question then is, if the company had the right to waive the punctual 
and full payment of the semiannual payment upon certain conditions, and if the 
insured had the right to and did accept the company’s proposition with its conditions, 
is the beneficiary bound by the conditions imposed by the company upon this 
indulgence and accepted by the insured? 

Considering the settled law to be that the interest of a beneficiary in a policy 
which reserves to the insured the right, upon compliance with certain formalities, 
to change the beneficiary, is not a vested interest, but a mere expectancy.. I think 
that it is equally well settled that, under these circumstances, the absolute dominion 
and control of the policy, except as to the matter of the prescribed mode of chang- 
ing the beneficiary, should the insured so desire, remains in the insured. The only 
right which the beneficiary has in the policy is to receive the proceeds in the event 
that the insured should die while it is in force, without having exercised the re- 
served right of changing the beneficiary, and to insist that, if such an attempt 
should be made, the mode prescribed in the policy therefor should be strictly fol- 
lowed. In every other respect the control of the policy by the insured is absolute. 


In 37 C. J. 581 (quoted with approval in the Antley Case, 139 S. C. 23, 137 S. 
E. 199) it is said: 


“On the other hand, where the right to change the beneficiary has been re- 
served in the policy so that the beneficiary does not have a vested right or interest, 
it is held that insured has complete control and domination of the policy; that his 
reserved right to change the beneficiary includes the lesser right partially to affect 
the rights of the beneficiary by assigning or creating a lien on the policy; and 
that he may do directly what he might do after having changed the beneficiary 
to himself or his estate.” 

In Mutual Ben. Life Ins. Co. v. Swett (C. C. A.) 222 F. 204, Ann. Cas. 
1917B, 298 (also similarly quoted), the court said: 
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“As the policy to Swett stipulated that he might, on his written request of 
the company for its appropriate indorsement on the policy, change the beneficiary, 
his wife did not acquire a permanent or vested interest in it. The existence of 
such an interest during her husband’s life time was made impossible by the con- 
trol over the contract of insurance given to him, independent of her will. Her 
right was inchoate, a mere expectancy during his lifetime, dependent on the will 
and pleasure of her husband as holder of the policy, and could not vest until his 
death happened with the policy unchanged. His control over the policy was, 
subject to its items, [terms?] as complete as if he himself had been the benefic- 
iary.” 

“In Rawls v. Insurance Co. (C. C. A.) 253 F. 725, the court said: 

“The insured at all times prior to his death had complete domination and 
control of the policies by reason of his reserved right at any time to change the 
beneficiary.” 

In that case the syllabus is: 

“Where a life policy reserved to insured right to change beneficiary, and in- 
sured, having defaulted, secured a loan on the policies to pay premiums, with the 
result, on the suhsequent default, the automatic extended term insurance, to 
which the reserved was devoted, expired before the insured’s death, the bene- 
ficiary cannot recover, on the theory her rights were vested, etc., for, if the in- 
sured could wholly destroy such rights by changing beneficiaries, he might do 
so indirectly.” 

In Equitable Co. v. Stough, 45 Ind. App. 411, 89 N. E. 612, the court said: 

“The assured had the right * * * to change the beneficiary. The beneficiary 
therefore had no vested right [citing cases]. His control of the policy was com- 
plete.” 

Speaking of a policy in which the right of the insured to change the benefic- 
iary was provided for, the court in Denver Life Ins. Co. v. Crane, 19 Colo. App. 
191, 73 P. 875, said: 

“The policy provided, in explicit language, that the insured might, without 
the plaintiff’s consent, * * * appoint another beneficiary in her place. She there- 
fore had no vested interest, but only an expectancy, which might at any time 
be defeated by the act of her husband. His control over the policy, subject to its 
terms, was as complete as if he had been himself the beneficiary, so that his 
waiver of notice, * * * bound the plaintiff in the same manner and to the same 
extent that it would have bound himself. * * *” 

Beneficiary of life policy is not party to contract, and interest, where right 
to change beneficiary is reversed, is mere evceptancy of uncompleted gift. Mu- 
tual Ben. Life Ins. Co. v. Clark, 81 Cal. App. 546, 254 P. 306. 

It is true that the case at bar is distinguishable from the Antley Case, but the 
distinction is decidedly in favor of the position I have taken. In the Antley Case 
the issue was between the beneficiary and the bank which claimed as assignee 
of the policy from the insured; a position not only antagonistic to the expectant 
interest of the beneficiary, but in that particular case destructive of it. In the 
case at bar the act of the insured was not only not antagonistic to or destructive 
of such expectant interest, but actually in promotion and protection of it, for, if 
the “blue note” agreement had not been entered into, the policy in all probability 
would have lapsed for nonpayment of the first semiannual premium on March 9, 
1922; it at least eased the policy over that bump in the road, and guaranteed to 
the insured and to the beneficiary insurance until June 9, 1922. If, then, the 
Antley Case upholds the right of the insured to assign the policy to another, a 
course which is destructive of the interests of the beneficiary, surely the court 
in the case at bar should uphold the right of the insured to protect and continue 
in force the policy which was threatened with a lapse. 


As is said in the case of Rawls v. Insurance Co. (C. C. A.) 253 F. 725, in 
reference to the execution of a premium note by the insured: 

“Certainly she [the beneficiary], had little cause to complain when the very 
purpose of the loans was to prevent the lapsing of the policies, and thus preserve 
her rights.” 

The real question at issue is this: Did the insured have the power to make an 


agreement which would, if carried out, save the policy for both himself and the 
beneficiary, and which, if breached, would lose it for both? 





The Insurance Law Journal, Vol. 72 [Feb., 1929 


That the beneficiary was benefited by the agreement, that her rights were 
not divested but protected by it, that the agreement did not work a forfeiture of 
the policy, is demonstrated by the fact that, although the insured had paid only 
TQ per cent. of the annual premium due March 9, 1922, he was insured, for her 
benefit, during the full currency of the “blue note,” to June 9th; and, of course, 
if the policy had matured, by the death of the insured during that extended 
period, the full amount would have been paid to her. How this can be said to 
have divested her of her rights, or forfeited them under the policy, is more than 
I can understand. 

That the expectant interest of the beneficiary, except as to the mode of 
changing the beneficiary, wholly at the mercy of the insured, is demonstrated by 
the fact that it could be defeated yei by the appointment in due form of another 
beneficiary; or by the failure of the insured to pay the premiums; or by his 
assignment of the policy: or by a pledge of it for a loan: or by the acceptance 
of the cash surrender value. 

That the insured was bound by the “blue note” agreement, I do not think that 
a doubt can be entertained. It has all of the elements of a valid contract— 
competent parties, a legal subject-matter, a valuable consideration. A decision 
is suggested that, although he may be bound, the beneficiary is not, and a decree 
for a reinstatement of the policy as to both should be sustained: The decree 
means this and nothing else, for, if the policy be reinstated, the rights of the in- 
sured under it, as well as those of the beneficiary, would be restored, notwith- 
standing the fact that he has, by his own agreement evidenced in the note, stipu- 
lated that a failure to pay the “ble note” at maturity would cause a lapse of the 
policy, and annihilation of his interest. 

The injustice of this conclusion I think is manifest, even if the relief should 
be limited to the beneficiary, from this consideration: Under the reserved right 
to change the beneficiary, the insured could yet substitute his estate in the place 
of the present beneficiary, and himself receive the benefit of a policy which, due 
to his own default, has by agreement lapsed. 

It seems entirely incongruous that the policy could be held lapsed, as it must, 
so far as the insured is concerned, and reinstated as to the beneficiary, with no 
one to respond to the obligation to pay the premiums. If avoided as to the 
insured, the rights of the beneficiary are gone. 

“The right of the beneficiary beimg dependent upon the validity of the con- 
tract, any fraud, false statements, or breach of warranty, or condition rendering 
the policy void as to insured, will defeat it also as to the beneficiary, although 
he had no knowledge of the fact constituting the ground of forfeiture.” 37 C. J. 
525. 

“A claim is made that the plaintiff in error, the beneficiary of the policy, may 
recover thereon, although her husband, the insured, failed to make payment of 
the premium. The rights of a beneficiary are dependent upon the keeping im 
force of the policy under which he claims.” Wastun v. Ins. Co. (C. C. A.) 12 F. 
(2d) 422: citing 2 Joyce Ins. (2d Ed.) § 730 a; Forbes v. Insurance Co., 151 Ind. 
89, 51 N. E. 84; Insurance Co. v. Roberts (Tex. Civ. App.) 186 S. W. 411. 

The note in the Wastun Case, with the exception of a minor provision, was 
in the identical terms of the note in the case at bar. The facts in the two cases 
are as parallel as could possibly be. And would it not be a most illogical con- 
clusion that the policy had lapsed as to the insured, by his failure to comply with 
the agreement, and not as to the bneficiary, who was equally benefited by such 
agreement, and that the policy should be reinstated in full force as to both? 


In addition to this, I think that under the provision in the policy above quot- 
ed, “That the insured may, without the consent of the beneficiary, receive every 
benefit, exercise every right, and enjoy every privilege conferred upon the insur- 
ed by this policy,” the insured had the right, subject to the provisions as to the mode 
of changing the beneficiary, to treat the policy as his property, and to make any 
contract with it as the hasis that he could have made if he or his estate had been 
named as the beneficiary of the policy. 


The very fact that he holds a policy in the company places the insured in such 
relation to the company entitles him to contract in reference to the policy, in 
any manner not prohibited by the policy. It is not necessary that every power or 
right possessed by the insured, by virtue of his relation through the policy to the 
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company, shall be enumerated in the policy. If the power to accept a note be 
implied in the company, I see no reason why the power to give a note for the pre- 
miums may not be implied in the insured; both owing their source to the con- 
tract relation evidenced by the policy. 

Pending the exercise of that right by the insured, he may participate in the 
surplus dividends; he may avail himself of the loan value provisions upon a 
pledge of the policy; he may withdraw from the company upon acceptance of the 
cash surrender value of the policy; he may accept term insurance in case of a 
loan; he may assign the policy as collateral to a loan. All of these rights are 
expressly conferred by the policy. 

The company has the right and power, implied, to accept a note for an un- 
paid premium upon such terms as the parties may agree upon, and will be bound 
by the terms of such an agreement. It could not have such power and right, for 
the protection of the interests of the insured, unless the insured had a corres- 
ponding power and right to assume an obligation as a consideration for the 
agreement by the company; a power and a right implied in the very subject of 
the contract. 

Suppose the insured had died within the 90-day period, would the company 
be heard to say that it did not have the right to enter into such an agreement? 
Could it have set up the defense that there was no consideration supporting its 
obligation, for the reason that the insured was without power or right to enter 
into the agreement? 

If it should be held that the insured had no right to enter into the “blue 
note” agreement, it is clear that there was no consideration for the engagement 
for extension on the part of the company, and the beneficiary would find herself 
in the situation that, as no valid contract for extension has been made, the policy 
has lapsed by failure to pay the annual premium, on March 9, 1922. 

In Manhattan Co. v. Wright (C. C. A.) 126 F. 82, the court said: 

“The rules of law by which the result in this case must be determined are 
neither recondite nor doubtful. They-are that the time of payment of a premium 
for insurance is in the nature of the contract, of the essence of the agreement. A 
stipulation in a policy of insurance, in a note for the premium, or in any other in- 
strument evidencing the contract of insurance or a part of it, to the effect that 
the policy or the insurance shall become void if the premium is not paid on 
the agreed day, is conscionable, valid, and enforceable.” 

* (2) As to the second ground: That the acceptance of the cash $10.50 and the 
note for $46.50, due June 9, 1922, constituted a payment of the semiannual premium 
due, under the extension agreement, on March 9, 1922. 


It seems impossible to conclude that the “blue note” was either intended or 
accepted as payment of the premium due March 9, 1922, in view of the express 
and explicit statement in the note itself: 

“That although no part of the premium due on the 9th day of March 1922, 
under the Policy No. 6,926,303 issued by the Company on the life of Joe P. Lane 
has been paid, the insurance thereunder shall be continued in force until midnight 
of the due date of said note; that if this note is paid on or before the date it be- 
comes due such payment, together with said cash, will then be accepted by said 
company as payment of said premium, and all right under said policy shall there- 
upon be the same as if said premium had been paid when due.” Be f 

I think that the position is absolutely annihilated by the decision of this 
court (unanimous it appears to have been, with the exception of Mr. Chief Jus- 
tice Gary, not participating), in the case of Gunter v. Insurance Co., 130 S. C. 1, 
125 S. E. 285, where the court says: 

“The policy requires the payment of a premium in cash, in advance. There 
can be no doubt, however, of the proposition that the company may waive this 
requirement by accepting a premium note. There is nothing in the policy which 
requires the company to do so, however, and its acceptance of a premium note, 
in lieu of the cash, is purely a matter of convention between the insured and 
the company. Being a matter of convention, it plainly is subject to such terms 
as the parties may agree upon; that it amounts simply to an extension of ‘the 
time for the payment of the premium, waiving nothing but the payment in cash, 
and leaving all other conditions in force, appears too plain for an argument. As 
a matter of fact it was acepted in response to the request of thd insured for an 
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extension. As is very clearly stated in the case of Hipp v. Insurance Co., 128 Ga. 
491, 57 S. E. 892, 12 L. R. A. (N. S.) 319: 

“*While the taking of the notes in lieu of a prepayment in cash waived such 
prepayment, or postponed the time of payment, it did so on the terms agreed upon, 
It did not operate both to waive the prepayment in cash, and also to waive the ex- 
press * * * conditions on which the postponement of payment was agreed upon.’” 
(See the full authorities upon the proposition cited and quoted from in the 
opinion.) 

In the Gunter Case it is further said: 

“In addition to the express statement in the note that nonpayment of it 
would cause a forfeiture of the policy, the statement that the insured incurred no 
personal liability upon the note, incorporated in the note, is conclusive that it 
was not intended as payment of the premium. Would it not be remarkable to 
hold that a note which imposed no personal liability upon the maker was accepted 
as payment in full of a debt? 

“It would be equally remarkable to hold that the note was accepted as pay- 
ment of the premium and at the same time eviscerated the note of the most 
important element of it; for if the element of personal liability be eliminated, as 
it was by its terms, nothing is left of the note except the right to declare the 
policy lapsed for its nonpayment. 

“It is inconceivable that the note was intended as payment of the premium, 
when the uncontradicted evidence shows that it was accepted by the company 
in response to the request of the insured for an extension of the time within 
which the premium might be paid.” 

And: 

“The plaintiff would stand by the benefit secured to him and repudiate his 
obligations, which was the condition of that benefit.” 

In Forbes v. Insurance Co., 151 Ind. 89, 51 N. E. 84, the syllabus is: 

_ “Qn the maturity of notes given for a balance of an insurance premium, 
insured gave other notes in renewal, which recited that the sum therein named 
represented the premium on the policy, and on failure to pay them at maturity 
the policy was to be void. Held, that the notes were not given in payment of 
the premium or of the original notes.” 

When notes are given as a substitute for a cash payment, .on a policy of 

insurance upon the life of a husband, for the benefit of his wife, which contains 
a provision policy shall become void, the nonpayment of the note forfeits the 
policy, notwithstanding it is made payable to the wife, and acknowledges the 
receipt in cash of the amount for which the notes were given, and the wife had 
no knowledge of the notes and their condition. Baker v. Ins. Co., 43 N. Y. 283. 
_ “In the absence of a statute a contract made between the insured and the 
insurer providing that a policy shall cease to be in effect, if a note which has 
been given for the payment of a premium on the policy, is not paid at maturity, 
is a valid contract, and no affirmative action by the insurer canceling the policy is 
necessary”—citing cases Wastun v. Ins. Co. (C. C. A.) 12 F.(2d.) 422. 
_ _ “Although a note may be given and accepted as payment of the premium, 
it 1s not a payment when accepted conditionally. Thus the policy may provide 
for forfeiture upon nonpayment of the note at maturity, or within a limited time 
thereafter, and in case of a breach such condition controls, where it is the contract 
intent of the parties that it shall so operate.” 3 Joyce Ins. (2d Ed.) § 1204. 

In Iowa Life Ins. Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204, the 
syllabus is this: 

“When the first premium on a policy of insurance is paid by note and a 
receipt with such an indorsement thereon is given and accepted therefor, whilst 
the primary condition of forfeiture for nonpayment of the annual premium is 
waived by the acceptance of the note, a secondary condition thereupon comes into 
operation, by which the policy will be void if the note be not paid at maturity, 
and no affirmative action canceling the policy is necessary on the part of the 
insurance company if the note be not paid when due and presented. * * * ” 


‘If the “blue note” may be considered as a payment of the premium due 
March 9, 1922, so far as the beneficiary is concerned, why should it not he so 
considered so far as the insured is concerned? As to him, clearly, it cannot be so 
considered, for the reason that it is expressly declared in the note that, if it 
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should not be paid at maturity, the policy should lapse, and the note be no 
longer considered as an obligation of the insured. We should have then the 
anomalous situation that it constituted payment as to the beneficiary, and not 
as to the insured. 


It is every where recognized, as held in the Antley Case, that, while the 
payment of premiums in advance, in cash, is usually required, the company may 
waive this requirement by accepting premium notes; its acceptance of such notes 
is a matter of convention between the parties; the company having the implied 
power to make such an agreement, by virtue of its relation through the policy 
contract with the insured, the insured necessarily had the reciprocal power by 
virtue of the same relation, to enter into such an agreement. His power and 
right, by convention, flow from the policy, the contract relation; they therefore 
may rightly be considered as “conferred by the policy,” and I think come clearly 
within the provision. 


The process of reasoning by which the result is attained that the insured and 
the beneficiary are entitled to reinstatement of the policy appears to be this: (1) 
The company is bound by its agreement to extend the policy to June 9th; (2) 
the insured is not bound by his agreement which was the consideration for the 
company’s agreement; (3) the beneficiary is not bound by the agreement for ex- 
tension made by the insured; (4) the beneficiary is entitled to the benefit of the 
agreement for extension, minus the conditions upon which it was granted; (5) 
ergo, the insured and the beneficiary are both entitled to a reinstatement of the 
policy, Q. E. D. 

Even when the right to change the beneficiary is not reserved, and the inter- 
est of the beneficiary is therefore vested, the policy may be avoided by some stipu- 
lated act or default of the insured. As is said in 2 Joyce, Ins. (2d Ed.) p. 1650; 


“Consequently, if no such right is expressly given or reserved to him, the in- 
sured cannot defeat the rights of the first-named beneficiary by a subsequent ap- 
pointment without the consent of the person first designated, and although the 
contract may be annulled by the company for sufficient cause, yet the disposal of 
the fund while the policy is in force, is not within the control of the assured.” 


“The rule stated under the preceding section as to the interest of the benefi- 
ciary under a life policy being vested, is declared to be dependent upon the policy 
being kept alive, and therefore not applicable- where the policy is forfeited for 
nonperformance of a condition upon the performance of which the life of the 
policy depends, as the beneficiary takes his interest in the contract strictly in ac- 
cordance with its terms, and he takes only such rights and interest thereunder as 
said contract gives him, and the assured can no more diminish the insurer’s rights 
or enlarge his obligations without his consent than (the insurer can) destroy the 
insured’s rights without the latter’s consent, so that the beneficiary’s rights are 
dependent upon the performance of the conditions that the premiums shall be 
paid in order to keep the policy alive.” 2 Joyce, Ins. (2d Ed.) § 730a. 

The circuit decree declares: 


“In the Gunter Case the policy contained the provision (not in the policies 
herein involved) that ‘failure to pay any premium or note will forfeit the policy 
and all payments made thereon.’ ” 

I think that there can be no doubt but that the note contains the provision for 
the lapse of the policy in the event of failure to pay the premium note. There 
does not appear to be any contest as to that proposition. 

The note provides: 

“That although no part of the premium due * * * under policy * * * has 
been paid, the insurance thereunder shall be continued until midnight of the due 
date of said note. * * * That if this note is not paid on or before the day it be- 
comes due * * * all rights under said policy shall be the same as if cash had not 
been paid nor this agreement made. * * *” 

—which necessarily refers back to the conditions in the policy: “The payment 
of the premium shall not maintain the policy in force beyond the date when the 
next payment becomes due”; the payment of premiums annually during the life 
of the insured (changed by agreement to semiannually), and, “If any premium 
is not paid on or before the day it falls due, the policyholder is in default,” which 
means clearly that the nonpayment of the premium note shall have the same 
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effect as if the premium due March 9, 1922, had not been paid and no agreement 
for a “blue note” had been entered into. 

The fact that the provision for a lapse of the policy may have appeared in 
the policy in the Gunter Case, and in the note in the case at bar, can make no 
difference. See the cases quoted from at length in the Gunter Case, sustaining 
the position that it is immaterial whether the provision for a lapse of the policy 
for default in payment of a premium note is contained in the policy, in the note, 
in a draft for the premium, or in a receipt for the premium. 

It is unfortunate that the insured labored under the erroneous impression that 
the “blue note’ was executed in April and not in March, and that it fell due in 
July and not in June. His inquiry indicated his anxiety and his appreciation of 
the importance of meeting it at maturity. The company had extended to him 
every indulgence, even more than he asked for, and, if it should be held that it 
did not have the right to stand upon the conditions upon which that voluntary 
indulgence was granted, such conclusion would appear to me an unwarranted 
denial of solemn contractual rights. 

“Plaintiff basing claim for recovery on life insurance policy upon insurer’s 
acceptance of note for premium was bound by terms of note.” Diehl v. Insur- 
ance Co., 204 Iowa, 706, 213 N. W. 753, 53 A. L. R. 1528. 

“Stipulation in premium note that policy would lapse if note was not paid on 
due date held valid.” Wilson v. Insurance Co. (Mo. App.) 300 S. W. 550. 

“When the note contains the forfeiting stipulation, and the policy does not, 
non-payment is fatal according to Holly v. Metropolitan Life Ins. Co., 105 N. 
Y. 437, 11 N. E. 507; Ressler v. Fidelity Life Ins. Co., 110 Tenn. 411, 75 S. 
W. 735. See, also, Hale v. Michigan Farmers’ Mutual Ins. Co., 148 Mich. 453, 
111 N. W. 1068; Underwood v. Security Life and Annuity Co., 108 Tex. 381, 194 
S. W. 585. An interesting note on this subject is in Yale Law Journal, Vol. 335, 
No. 2, Dec. 1925, 236.” Hayworth v. Insurance Co., 190 N. C. 757, 130 S. E. 612. 

“Where a premium is not paid within the time stipulated in the policy, and 
where within the grace period an extension agreement is entered into, evidenced 
by a note and a conditional receipt, the provisions of such note and conditional 
receipt with reference to termination of the policy upon non-payment are con- 
trolling.” Kroksather v. Insurance Co., 49 N. D. 619, 193 N. W. 48. 

“The provision of a note for premiums given by the holder of a life insur- 
ance policy that the policy should forfeit upon non-payment of the note held 
valid.” Home Life & Accident Co. v. Haskins, 156 Ark. 77, 245 S. W. 181. 

“Where a note accepted by the Company as the balance on a life insurance 
premium recited that it was so accepted on the express agreement that if it was 
not paid on the due date the Company could retain the cash already paid as com- 
pensation for having continued the insurance, the policy-holder is bound by the 
contract which he made by signing the note, and his beneficiary cannot claim 
that the cash payments already received should be considered as a part payment 
on the annual premium or applied as a quarterly or semi-annual payment to ex- 
tend the life of the policy, when such contentions were contrary to the provision 
of the policy as well as of the note.” Robnett v. Insurance Co., 148 Ark. 199, 
230 S. W. 257. 


Where insured gave notes for premium providing that insurance should ter- 
minate if they were unpaid when due, though insurer retained notes unpaid af- 
ter maturity, the insurance lapsed. Dunn v. Insurance Co., 18 Ga. App. 383, 89 
S. F. 432. 

When a life policy would have been forfeited for non-payment of premium, 
subject to a right which would have kept it in force for a time, insured paid the 
company $31.25, and gave it his note, due in eight months, providing that the 
insurance should be continued in force till the due date of the note; that, if then 
paid, such payment, with the $31.25, would be accepted as payment of the pre- 
miums, and all rights should continue as though the premium had been paid when 
due; and that, if the note was not then paid, all rights against the company 
should be the same as though the cash had not been paid and the agreement in the 
note had not been made. Held that the policy ceased to be in effect except as 
continued in the provision in the note. White v. Insurance Co., 200 Mass. 510, 
86 N. E. 928. 


“The failure of an insured to pay at maturity a note given for a premium 
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due on a policy of insurance is a complete defence as to liability for loss of pro- 
perty insured during default, where it is provided that the policy, because of non- 
payment of such note, shall lapse and be of no force and effect unless the con- 


ditions are waived by the insurer.” Antes v. Insurance Co., 61 Neb. 55, 84 N. 
W. 412. 


“Where extended time for payment of an insurance premium is granted for 
a note given, a stipulation that if the note given for the premium is not paid at 
maturity the policy, including all conditions for surrender or continuance as a 
paid-term policy, should be null and void, is one that will be sustained by the 
courts.”” Seeley v. Insurance Co., 10 Pa. Super. Ct. 270. 


“On the maturity of notes given for a balance of an insurance premium, in- 
sured gave other notes in renewal, which recited that the sum therein named re- 
presented the premium on the policy, and on failure to pay them at maturity the 
policy was to be void.” Held that the notes were not a payment of the premium 
or of the general notes until paid, and that policy was forfeited on their non- 
payment. Forbes v. Insurance Co., 151 Ind. 89, 51 N. E. 84. 

II. As to the opinion of Justice CARTER: 


Repeating for convenient reference the analysis of the opinion above set 
forth, it is proposed to affirm the circuit decree upon the grounds: 


I. That there has been no forfeiture of the policy, for two reasons: 


(a) The insured was entitled to prior notice of the maturity of the premium 
note due June 9, 1922. 


(b) The insured was entitled to a reinstatement of the policy, upon the 
ground that he had furnished to the company evidence of his insurability which 
should have been acceptable to the company. ; 

II. That, conceding that the policy was forfeited by the failure of the insured 
to pay the premium note due June 9, 1922, ad diem, under the circumstances of 
the case, the court, as a court of equity, should relieve the insured from such 
forfeiture. ; 

As to the proposition that there has been no forfeiture of the policy for the 
reason that the insured was entitled to prior notice of the maturity of the prem- 
ium note due June 9, 1922: 

In view of the positive and explicit terms of the contract for extension of 
the premium due March 9, 1922. I cannot understand how it can be contended that 
the insured was entitled to such notice. The note of March 9, 1922, which is 
the evidence of that contract, provides: 

“On or before June 9, 1922, after date, without grace and without demand 
or notice, I promise to pay— . This note is accepted by said Company * * * 
on the following express agreement: That * * * the insurance thereunder shall 
be continued in force until midnight of the due date of said note. * * * That if 
this note is not paid on or before the day it becomes due * * * all rights under 
said policy shall be the same as if cash had not been paid nor this agreement made. 
* * * That said Company has duly given every notice required by its rules or by 
the laws of any State in respect to said premium, and in further compensation 
for the rights and privileges hereby granted the maker hereof has agreed to 
waive, and does hereby waive, every other notice in respect to said premium or 
this note, it being well understood by said maker that said Company would not 
have accepted this agreement if any notice of any kind were required as a condi- 
tion to the full enforcement of all its terms.” 


I know of no law which requires the payee of a note to give the maker notice 
beforehand of its maturity; there is nothing in the policy or in the note, in the 
case at bar, which requires it; in fact, the stipulation is specific in the note that 
demand and notice are waived. If, notwithstanding this conventional immunity 
from the obligation to give notice, the company has continuously given it to the 
insured, and he has acted upon that custom, with the knowledge of the company, 
there might be ground for insisting upon an estoppel (Knoebel v. Insurance Co., 
135 Wis. 424, 115 N. W. 1094, 20 L. R. A. [N. S.] 1037), and note; but in the 
case at bar no such conditions are presented. There is no evidence that any other 
note had ever been given by the insured, or that he had acted upon an alleged 
custom of the company to extend such notice to others. In fact, the insured 
assumed the duty upon his own accord to inquire as to the maturity of the note. 
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It does not even appear that the insured was aware of any such custom, and it 
appears illogical to claim the benefit of a custom which he knew nothing of. 

As to the proposition that there has been no forfeiture of the policy for the 
reason that the insured was entitled to a reinstatement of the policy, upon the 
ground that he had furnished to the company evidence of his insurability, which 
should have been acceptable to the company: 

There is nothing in the complaint which indicates an intention to insist upon 
the right of reinstatement of the policy. The contention is, that it has never been 
forfeited. Of course, there can be no reinstatement except after a lapse or for- 
feiture of the policy. No such right was considered by the circuit judge, and I 
find in the brief of counsel for the respondent not a suggestion of it. 

The unfairness to the company in sustaining the decree upon such a ground 
under such circumstances is apparent when it is considered that it has had no 
opportunity of meeting the position with either evidence or argument. It might 
be shown, as doubtless was the fact, that the condition of the insured had ex- 
isted for some time; that he had consulted and been treated by a physician for a 
while before he went to Baltimore; and that his condition after he returned was 
such as to justify the conclusion by the company as to his insurability. 

But, aside from this, and considering that the claim for a reinstatement is 
properly before that court, what do we find? 

The policy provides: 

“At any time within five years after any default, upon written application by 
the Insured and upon presentation at the Home Office of evidence of insurability 
satisfactory to the Company, this Policy may be reinstated together with any in- 
debtedness in accordance with the loan provisions of the policy, upon payment of 
loan interest, and of arrears of premiums with five per cent. interest thereon from 
their due date.” 

The insured has by contract agreed to submit to the home office evidence of 
his insurability “satisfactory to the company,” as a condition of reinstatement. 

I do not think, that any one could deny the justness of the principle 

announced by this court in the case of Thompson v. Insurance Co., 63 S. C., 290, 
41 S. E. 464, and so clearly stated by the late Chief Justice (Gary): 
“It is bad faith and unfair dealing for a person to act unreasonably in an 
ordinary business transaction when there is nothing in the contract of a personal 
nature. The action of the insurance company in the case under consideration was 
not dependent upon taste or upon any fact of a personal nature, but solely upon 
the existence of a fact in an ordinary business transaction, and it would be bad 
faith, for it to refuse to be governed by reason and common sense in determining 
the existence of such fact.” See Thompson yv.. Insurance Co., 226 N. Y. 363, 123 
N. E. 750; Hinchcliffe v. Minnesota Commercial Men’s Ass’n, 142 Minn. 204, 171 
N. W. 776. 

The right of reinstatement, in the case at bar, was a right secured by contract, 
the policy of insurance, upon certain conditions. The provision in the policy 
appears upon its face to lodge the arbitrary power with the officers of the com- 
pany to decide whether the applicant for reinstatement was, on the day the 
application dated July 11, 1922, reached the company, an insurable risk. But, not- 
withstanding, the case falls under the well-established rule, that in ordinary 
business transactions, not involving matters of personal taste and convenience, 
neither party has the arbitrary right to decide the existence of a particular fact 
upon which his obligation under the contract depends. The parties may contract 
to leave the decision of that issue to one or the other, but the law requires that 
in that decision the party who is vested with the power of decision shall act fairly, 
honestly, and reasonably, in view of all the circumstances, and that the other party 
shall not be bound by that decision when it is shown that it has been exercised 
arbitrarily, capriciously, and unreasonably. 


The parties, however, by contract, having committed to the officers of the 
company the power to decide this particular issue of fact, prima facie their 
decision must be deemed to have been a just one: the presumption is that it was 
the result of the exercise of a fair, honest, and reasonable judgment: and the 
burden upon the applicant, attacking that decision, was to show the contrary. 

In the opinion of Tustice Woods. in the case of Guarantee Co. v. Charles, 
92 S. C. 288, 75 S. E. 387, Ann. Cas. 1916B, 687, occurs this statement: 





Life] Lane et al v. New York Life Ins. Co. 219 


“It is an attempt to make one of the parties the final judge in his own case, 
of a matter of ordinary business accounting as distinguished from matters of 
personal fancy, taste, convenience, or preference. At the most such a stipula- 
tion cannot be effective further than to make the conclusion of the party in whose 
favor it is made prima facie evidence of the fact of default.” 

If this be true (and it is the opinion of the majority of the court participating 
in the decision), the declination of the application for reinstatement upon the 
ground that the applicant had not submitted evidence of his insurability, in the 
opinion of the home office, must be taken as prima facie to have been the result 
of an honest investigation and decision. The applicant agreed to submit the 
determination of this question to the officers of the company. They have acted, 
not by a single officer, but separately by four; if the applicant would override 
that decision, the burden is upon him to show that the decision was so unreason- 
able as to amount to a fraud. As it is declared in the Thompson Case: 

“The reasonableness of the promisee’s action in determining the question, is 
the element entering into the contract, and a disregard of this element is in the 
nature of a fraud on the rights of the promisor.” 

In the case of Lane v. Insurance Co., 142 N. C. 55, 54 S. E. 854, 115 Am. St. 
Rep. 729, which was a case of reinstatement under a policy provision which 
required the assurance of good health to be approved by the medical director and 
president of the company, the application was. rejected. 

The court said: 

“In the absence, certainly, of any showing that the approval of the officers 
has been fraudulently withheld and that their denial of the application is purely 
arbitrary, we do not see why their refusal to reinstate the plaintiff is not fatal 
to his right of recovery in this action.” 

The court further said: 

“Where there is no suggestion of fraud or other legal wrong, there can be 
no valid reason why the applicant should be permitted to attack the soundness 
of their judgment or the justness of their conclusion. We must hold it to be 
right, and unassailable in any such manner, because the parties have solmenly 
agreed that the matter shall be decided in that way, and we have no power to 
change their contract; and besides, the power lodged with those officers is con- 
sistent with the purposes of the organization, and its exercise is necessary for 
the protection of the rights of other members and is not otherwise at all inconsis- 
tent with reason and justice.” 

In Brun v. Council, 15 Colo. App. 538, 63 P. 796, the court said: 

“When a party has failed to comply with his contract, and relies upon the 
performance of a condition subsequent, whereby his right, under the terms of the 
agreement, is to be revived, he must undoubtedly both allege and prove the per- 
formance of the condition or the happening of the event, either one or the other 
of which revives his right, and establishes the obligation of the other party.” 

If this had been, as clearly it is not, an action to enforce a reinstatement of 
the policy, there can be no doubt but that the complaint should have alleged a 
default on the part of the insured within five years, and the facts upon which the 
claim for reinstatement depended—that the insured had submitted to the home 
office evidence of his insurability satisfactory to the company at that time. It 
is a proper concession to him that his proof will be sufficient if he shows that the 
declination was arbitrary, capricious, and unreasonable. Clearly, then, the burden 
of showing this was upon the applicant. 

In the opinion of Mr. Justice CarTER it is said: 

“Tt is thus seen that the inquiry devolved upon the.Court at this juncture is, 
did Mr. Lane the insured make a reasonable compliance with the requirement 
stipulated in the policy for re-instatement? Would men of common sense and 
reason be expected to reach the conclusion that Mr. Lane did make a reasonable 
compliance? If so, the Court should require a re-instatement of the policies.” 

I think that the learned Justice is mistaken in his conception of the issue in 
the case. His position is that the whole matter depends upon the question whether 
or not Mr. Lane was an insurable risk on the date of the application. That is 
not the controlling issue, as I understand it." The matter by contract having been 
left to the decision of the officers of the company, the dssue is, not whether as a 
matter of fact Mr. Lane was at that time an insurable risk, but whether the 
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officers to whom the decision of that question was committed exercised the power 
conferred upon them fairly and honestly, or so arbitrarily, capriciously, and 
unreasonably as to amount to a legal fraud upon the rights of the applicant. 

I do not think that there is a particle of evidence tending to show that the 
declination of the application was arbitrary, capricious, and so unreasonable as to 
constitute a fraud upon the applicant. In the first place, an insurance company 
is in the business to insure, not to decline, applications, and the presumption is in 
their favor that, if the risk is an insurable one, it will be accepted. As soon as 
the application was received, it was referred to the medical board, and from it to 
three of the officers of the company who in separate reports recommend a 
declination. They had before them the letter of the Baltimore physician that the 
applicant had been treated for two months for a gastric ulcer; that the X-ray 
examination showed a pyloric ulcer, that is an ulcer at the pylorus, the valve 
opening from the stomach into the intestines, accompanied by enteroptosis, “an 
abnormal sinking downward and forward of the abdominal viscera.” They may 
have differed with the eminent Baltimore physician in his statement that the 
applicant left the hospital in “excellent condition.” At any rate, they were under 
no obligation, so long as they exercised an honest judgment of their own, to accept 
his statement. As a matter of fact, the applicant was confined to his bed for 
hours a day, according to his testimony, and for weeks after he returned home; a 
result of his disease hardly compatible with good health, “excellent condition,” and 
a physical status the same as when he applied for a policy more than a year before. 

The seriousness, due to effects and possible complications, of an ulcer of the 
stomach which are explained in-the medical works of Dr. Elsner, professor of 
medicine in the college of medicine, of Syracuse University, may well give the 
officers of an insurance company pause in accepting an applicant for original 
insurance, or an applicant for the re-instatement of a lapsed policy. (So far as 
the fact of insurability is concerned, they are on precisely the same basis.) In 
his Monographic Medicine, vol. 6, beginning at page 585, he says that a fatal 
hemorrhage, even from a small ulcer, is possible; that “freedom from symptoms 
during long periods, does not by any means signify cured or healed ulcer”; that 
among the leading complications and dangers are a perforation of the wall of the 
stomach, causing peritonitis or blood poisoning; hemorrhage; degenerative chang- 
es leading to cancer of the stomach, “ulcer of the stomach is a positive factor in 
the production of cancer”; adhesions in 40 per cent. of ulcers; anemia and conse- 
quent exhaustion; swellings; lockjaw; and acidosis. Some of these results are 
not considered by him as highly probable, but all possible. With a caged beast 
of this ferocity, would the officers of the company be just to the stockholders in 
opening the door of the cage? Can their declination, with this light before them, 
be held by this court to have been arbitrary, capricious, and unreasonahle? T do 
not think so; they would have been remiss to a degree in their duty if they had 
done otherwise. 

Suppose Mr. Lane had never taken out any insurance, and upon an original 
application it developed that he had been such a sufferer from ulcer of the stom- 
ach as, upon the advise, which may be assumed, of his family physician and as a 
dernicr resort, to require the attention of a distinguished specialist in Baltimore; 
had been treated there for two months; had returned home, and for three weeks 
could not attend to his regular business; with all the possible complications that 
might result—can it be considered for a moment that he would have been ac- 
cepted by any company as an insurable risk? 

It seems to me that the charge that an insurance comnany, whose business it is 
to insure people, to make money out of the premiums collected, would arbitrarily, 


capriciouslv, and unreasonably turn down an application of a perfectly insurable 
risk is itself unfounded and unreasonable. 


As to the proposition that, conceding that the policy was forfeited by the 
failure of the insured to pay the premium note due June 9, 1922, ad diem, under 
the circumstances of the case, the court, as a court of equity, should relieve the 
insured from such forfeiture: 

The same observation is applicable to this proposition as to the preceding 
one: There is nothing in the cemplaint which indicates an intention to insist unon 
the right of relief from+the forfeiture. The contention is that the policy has 
never been forfeited. Of course, there can be no relief from a forfeiture, if none 
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ever existed. It was not considered by the circuit judge, and I find in the brief of 
counsel for the respondent not a suggestion of it. 

If this proposition should be sustained by the court, insurance companies 
may as well “fold their tents like the Arab” and depart. That, notwithstanding 
the most specific and explicit condition requiring the payment of a premium upon 
the due date, and providing for a lapse of the policy in case of default, “upon 
the broad principles of equity,” the court may, upon proof of sickness in a hospi- 
tal, forgetfulness, negligence, ability and willingness to “carry on,” make a new 
contract for the parties by expunging that portion of it, is a new and startling 
proposition to me. 

The general rule of relief from penalties and forfeitures in equity is thus ex- 
pressed in 10 R. C. L. 328 ( it appears just as reasonable) : 

“* * * Tn equity the harsh remedy or forfeiture will be forced to yield to 
compensation when fair dealing and good conscience seem to require it. The 
right in general to relieve against penalties and forfeitures is based upon the 
ground that a party having a legal right shall not be permitted to avail himself 
of it or harsh purposes of injustice or fraud or oppresion or harsh vindictive inju y 
and that it is wholly against conscience to say because a man has stipulated tor a 
penalty any acts or his omission to do a particular act (the real object of the 
parties being the performance of the act) that if he omits to do the act he shall 
suffer an enormous loss wholly disproportionate to the injury to the other party.” 

At page 332 it is said: 

“Likewise promptness in the payment of premiums is essential to the business 
of life insurance. Calculations of insurance companies are based on the hypo- 
thesis of prompt payments. Forfeiture for nonpayment is a necessary means of 
protection from embarrassment. Therefore, if a life insurance policy is con- 
ditioned to be void for the failure to meet premiums when due equity cannot 
relieve against a forfeiture occasioned by the neglect of the insured to perform 
this condition.” 

In the case of N. Y. Life Ins. Co. v. Statham, 93 U. S. 24, 23 L. Ed. 791, the 
claim was that the court. should relieve the insured from a forfeiture of the policy 
by reason of default in the payment of an annual premium, the default being 
due to the existence of a state of war between the states. The court denied the 
relief, saying: 

“But whilst this is true, it must be conceded that promptness of payment is 
essential in the business of life insurance. All the calculations of the insurance 
company are based on the hypothesis of prompt payments. They not only cal- 
culate on the receipt of the premiums when due, but on compounding interest 
upon them. It is on this basis that they are enabled to offer assurance at the 
favorable rates they do. Forfeiture for nonpayment is a necessary means of 
protecting themselves from embarrassment. Unless it were enforceable, the 
business would be thrown into utter confusion.” 

The court further states: 

“The case, therefore, is one in which time is material and of the essence of 
the contract. Nonpayment at the day involves absolute forfeiture, if such be 
the terms of the contract, as is the case here. Courts cannot with safety vary 
the stipulation of the parties by introducing equities for the relief of the insured 
against their own negligence.” 

In Nederland Ins. Co. v. Meinert, 199 U. S. 171, 26 S. Ct. 15, 50 L. Ed. 139, 
the court said: 

“A statute of this kind should not be construed so as to make it a trap for 
either side. Forfeitures, though generally not regarded with favor by courts of 
equity, yet are necessary, and should be fairly enforced, in cases of life insurance. 
Promptness of payment is essential in such business”—citing N. Y. Life Ins. Co. 
v. Statham, 93 U. S. 24, 23 L. Ed. 791. 


In Iowa Life Ins. Co. v. Lewis, 187 U. S. 335, 23 S Ct. 126, 47 L. Ed. 204, 
the court said: ‘ 


“The decisions of this Court, however, support the contention of plaintiff 
in error [the company, that the policy determined at the occurrence of the 
maturity of the premium, without payment, and that no affirmative action on 
the part of the company was required]. In New York Life Insurance Company 
v. Statham et al., 93 U. S. 24 [23 L. Ed. 791], Mr. Justice Bradley, delivering the 
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opinion of the Court, said: ‘Promptness of payment is essential in the business 
of life insurance. * * * Delinquency cannot be tolerated nor redeemed, except 
at the option of the company. * * * Time is material and of the essence of the 
contract. Non-payment at the day involves absolute forfeiture, if such be the 
terms of the contract. * * * Courts cannot with safety vary the stipulation of 
the parties by introducing equities for the relief of the insured against their own 
neglgience.’ The intervention of war was held not to avoid a forfeiture. This 
case was quoted and its doctrine announced again in Klein v. Insurance Co., 104 
U. S. 88 [26 L. Ed. 662], and again in Thompson v. Insurance Co., 104 U. S. 
252 [26 L. Ed. 765]. In Klein v. Insurance Co. it was said: ‘If the assured can 
neglect payment at maturity and yet suffer no loss or forfeiture, premiums will 
not be punctually paid. The companies must have some efficient means of 
enforcing punctuality. Hence thir contracts usually provided for the forfeiture 
of the policy upon default of prompt payment of the premiums. If they are 
not allowed to enforce this forfeiture they are deprived of the means which 
they have reserved by their contract of compelling the parties insured to meet 
their engagements. The provision, therefore, for the release of the Company 
from liability on the failure of the insured to pay the premiums when due is of 
the very essence and substance of the contract of life insurance. To hold the 
Company to its promise to pay the insurance, notwithstanding the default of the 


assured in making punctual payment of the premiums, is to destroy the very 
substance of the contract.’” 


In 2 Joyce, Ins. (2d Ed.) § 1104, it is said: 

“In case the premium is not paid when due, in consequence of which a for- 
7 is incurred under the conditions of the contract, equity will not grant 
relief. 

In Donald v. Insurance Co., 4 S. C. 321, the court said: 

“That the policy was void for non-payment of the premium according to 
its terms, and consequently that the plaintiffs had no cause of action” and that 
“the conditions of a policy of insurance as to payments of annual premiums 
must be strictly complied with by the insured, or his policy will be void.” 

In Perkins v. Insurance Co., 93 S. C. 88, 76 S. E. 29, the court said: 

“The policy itself provides by its own terms that it shall lapse for non- 
payment of premiums one month after January 1, 1911. Hence, it was a dead 
contract and not a live one after February 1, 1911. This becomes obvious if we 
ask the question, If not on February 1, 1911, then on what subsequent date can 
the policy be regarded as dead for non-payment of premium? The policy itself 
contains no provision within itself whereby its life can be prolonged unless the 
company by virtue of a new agreement, understanding, or cantract agrees to 
reinstate it. * * * If the policy was not dead on February 1, 1911, then on what 
future date did it or could it become so? No means exist fixing such a date. 
Suppose insured had neglected to pay the premiums for six months after Feb- 
ruary 1, 1911, who would contend that the policy would have survived until 
August 1, 1911? Yet every reason for declaring it dead on August 1, 1911, 
applies with equa] force to February 1, 1911.” 

In Parry v. Insurance Co., 95 S. C. 1, 78 S. E. 441, the court assumed without 
question that the policy had lapsed for nonpayment of the premium due. No 
suggestion appears that the court could relieve from such forfeiture. 

In 2 Joyce, Ins. (2d Ed.) § 1103, it is said: 

“Tf the policy provides that the premiums shall be paid on or before a stipu- 
lated, day or the policy shall become forfeited and void, or that the Company 
shall be released from all liability, time becomes of the very essence of the 
contract, and a failure to pay as agreed determines the contract, unless there be 
a waiver or estoppel”—citing an array of cases. 

The theory of relief in equity from a forfeiture or penalty, generally, is that 
the party claiming a forfeiture may be compensated in money for the breach— 
it is usually limited to contracts involving the payment of money, and is awarded 
in the interest of justice. How the cause of justice is advanced by denying to 
one the benefit of a specific and explicit contract, not involving the payment of 
money, I cannot see. 

I agree with the statement in the opinion that, in the event of reinstatement, 
the insured should he allowed credit for the dividends in the meantime declared; 
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but I do not see how he could be allowed credit for the loan value of the policy. 
If the policy should be reinstated, it would be reinstated with all of its original 
provisions, one of which is the benefit of the loan value which he could take 
advantage of or not as he might choose. 


HOME BENEFIT ASS’N v. BURO. (No. 689.) 
Court of Civil Appeals of Texas. Waco. Oct. 4, 1928. 
Rehearing Denied Nov. 8, 1928. 

10 Southwestern Reporter (2d) 188. 

1. INSURANCE—IT IS PRESUMED INSURED SHOOTING HIMSELF 
DID SO ACCIDENTALLY, AND INSURER HAS BURDEN OF SHOW- 
ING SHOOTING WAS DONE WITH SUICIDAL INTENT. 

It is presumed, where insured shoots himself, that it is an accident, and life 
insurer has burden of showing that shooting was done with suicidal intent. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 

2. INSURANCE—IN ACTION ON LIFE POLICY, EVIDENCE DID NOT 
SUPPORT JURY’S FINDING THAT INSURED SHOOTING HERSELF 
DID NOT COMMIT SUICIDE. 

In action on life insurance policy, evidence held insufficient to support jury’s 
finding that insured shooting herself did not commit suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from District Court, Hill County; Walter L. Wray, Judge. 

Action by A. L. Buro against the Home Benefit Association. From the judg- 
ment, defendant appeals. Reversed and remanded. 

Wm. C. Marrow, of Hillsboro, for appellant. 

Will M. Martin, of Hillsboro, for appellee. 


Barcus, J. Mrs. Buro, the wrfe of appellee, had a life insurance policy with 
appellant for $1,000. The policy was issued on October 12th, when Mrs. Buro 
gave a check for $5 for the initial fee. The check was turned down by the bank 
for insufficient funds, and on October 19th she paid $5 in cash with which to take 
up the unpaid check. On October 20th she shot herself, and died from the pistol 
wound on October 21st. The policy was payable to appellee, and he instituted 
this suit to recover thereon. The sole defense of the appellant is based upon the 
proposition that the company is not liable under the terms of the policy if the as- 
sured commits suicide within one yéar after the issuance of the policy. The cause 


was tried to a jury and submitted on the one issue, and the jury found that she did 
not commit suicide. 


Appellant’s sole contention in this court is that the evidence is not sufficient to 
support the finding of the jury. We sustain this contention. Mr. and Mrs. Buro 
lived in the country, being tenant farmers in Bosque county. Mrs. Buro was a 
very large woman, weighing about 275 to 300 pounds, and in apparently good 
health. Complaints had been filed against her in Hill county, charging her with 
forging her landlord’s name to checks and charging her with having passed forg- 
ed instruments. Two officers of Hill county, together with two officers of Bosque 
county, went to her home in Bosque county to arrest her on these complaints. They 
found her in the yard of her home and told her they had come to arrest her and 
take her to Hill county to answer said charges. She asked for and was given 
permission to go in the house to chartge her clothing. The four officers who were 
there waited outside the house, sitting on the running boards of their automobiles. 
In about 10 minutes she opened the door and told them it would be some 20 minutes 
longer before she was ready to go. They heard her moving about the house, but 
finally everything became quiet, and the officers started toward the house and heard 
a pistol shot. They rushed to the door and found same locked; they broke it 
open and found Mrs. Buro lying across the bed with a pistol wound through her 
body. The bullet entered her body in front almost over the heart and went straight 
through the body. In order for the bullet to have gone in the direction it did, un- 
der the testimony, it was necessary for the pistol to have been held at right angles 
to the body. Mrs. Buro’s clothing was powder burned, and the wound was also 
powder burned, showing that the pistol was very near the body at the time it was 
fired. Mrs. Buro’s body was lying diagonally across the bed. She was completely 
dressed, except she did not have on her shoes. Her right hand was hanging off the 
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bed, and the pistol lying on the floor some 18 inches from her hand. One of the 
officers immediately went for some of the neighbors, and two or three women 
came in, and in about an hour the doctor arrived. The shooting occurred about 
1:30 in the afternoon, and about 6 o’clock Mrs. Buro was taken in an ambulance 
to the sanitarium at Hillsboro, where she lingered until the next afternoon, when 
she died. The doctor who attended her in Bosque county did not testify. The 
record shows that when the doctor came Mrs. Buro sat up on the bed, whether 
voluntarily or involuntarily not being shown. The doctor examined the wound 
where the bullet entered and where it came out and administered to her. Mr. 
Buro came about one hour later, and he ‘testified his wife seemed to be suffering 
intensely and was screaming. Mrs. Conrad, as sister of Mrs. Buro, testified that 
she reached the home about an hour after Mrs. Buro shot herself; that she tried 
to talk to Mrs. Buro in German and asked her if it hurt her to talk, “and she 
shook her head that way” (indicating) ; that she asked her if she shot herself pur- 
posely, and she “shook her head” (indicating). The officers and the other women, 
who were present until they carried Mrs. Buro to the sanitarium in Hillsboro 
about 6:30, testified that they were there in the room or on the gallery just out- 
side the door, and that none of them heard Mrs. Buro say anything, and none of 
them heard the questions asked by Mrs. Conrad. None of the witnesses attempted 
to testify that Mrs. Buro was able to talk or able to understand, or whether she 
was paralyzed, or whether she was in a condition to understand anything. The 
record is completely silent as to whether Mrs. Buro was conscious or unconscious 
from the time she was shot until the time she died some 28 hours later, except the 
statement of Mr. Buro, above quoted, that when he came in she was suffering and 
screaming, and the shaking of the -head as testified to by Mrs. Conrad in reply to 
the questions she asked. Mrs. Conrad testified that her questions were asked 
about an hour after Mrs. Buro shot herself. 

[1, 2] The record shows without controversy that the policy of insurance had 
been paid for the day before the shooting, and that Mrs. Buro was charged by 
complaint with having committed two or more felonies, and that the officers were 
there to arrest her for said offenses. There was no question but that she shot her- 
self, the only question being as to whether is was intentional or accidental. While 
we recognize the rule of law to be that it is presumed, when a person shoots him- 
self, it is an accident, and that it devolves upon the party contesting same to show 
that the shooting was done with suicidal intent, we think the evidence in this case 
so strongly indicates that Mrs. Buro deliberately committed suicide that the ver- 
dict should not be permitted to stand. The record is in such an unsatisfactory 
state that it at least can perhaps be more fully developed on another trial. As 
herein stated, the doctor who first examined Mrs. Buro did not testify, and there 
is not any testimony from any of the witnesses that in any way tends to show or 
indicate whether Mrs. Buro was conscious or unconscious, or whether she was able 
to understand what was said or done, or what her physical or mental condition 
was from the time she shot herself until the time of her death. Grand Fraternity 
v. Melton, 102 Tex. 299, 117 S. W. 788; State Mutual Life Ins. Co. v. Long (Tex. 
Civ. Anp.) 178 S. W. 778; Mutual Life Ins. Co. v. Hayward, 88 Tex. 315, 30 S. 
W. 1049, 31 S. W. 507; Id., 12 Tex. Civ. App. 392. 24 S. W. 801; Knights of Mac- 
cabees v. Hair (Tex. Civ. Anp.) 192 S. W. 801; Woodmen of the World v. Alex- 
ander (Tex. Civ. App.) 239 S. W. 343. 

The judgment of the trial court is reversed, and the cause remanded. 


MISSOURI STATE LIFE INS. CO. v. LE FEVRE. (No. 696.) 
Court of Civil Appeals of Texas. Waco. Oct. 4, 1928. 
Rehearing Denied Nov. 8, 1928. 

10 Southwestern Reporter (2d) 267. 

2. INSURANCE—SITUATION MAKING IT IMPOSSIBLE TO FURNISH 
NOTICE OF DISABILITY, AS REQUIRED FOR WAIVER OF PREM- 
IUMS, FURNISHES SUFFICIENT LEGAL EXCUSE FOR DELAY. 
Stipulation in life insurance policy relative to time within which notice or 

proof of disability should be given is not necessarily to be literally complied with, 

in order to warrant waiver of premiums in accordance with provisions therefor, 
and where failure to give prompt notica is not due to negligence of insured or 
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beneficiary, but has been rendered impossible from nature of situation, there is 
sufficient legal excuse for delay. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


3. INSURANCE—TIME OF MAKING PROOF OF DISABILITY UNDER 
PROVISION FOR WAIVING PAYMENT OF PREMIUMS IS NOT 
OF ESSENCE OF CONTRACT. 

Time of making proof of insured’s disability is not of the essence of contract 
of life insurance providing for waiver of premiums during period of disability. 
(For other cases, see Insurance, Dec. Dig. § 362.) 


4. INSURANCE—BENEFICIARY’S OFFER TO MAKE PROOF OF DIS- 
ABILITY ON JUNE 17, FOLLOWING INSURED’S DEATH ON JUNE 6, 
HELD WITHIN REASONABLE TIME. 

Beneficiary’s offer to make proof of disability under provision of life insur- 
ance policy for waiver of premiums in such case made on June 17, following 
death of insured on June 6, held to have been made within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


6. INSURANCE—INSURANCE POLICY PROVIDING FOR WAIVER OF 
PREMIUMS ON DISABILITY OF INSURED WAS NOT FORFEITED, 


WHERE INSURED DIED FROM SICKNESS CONTRACTED BEFORE 
PREMIUM WAS DUE. 


Where insured, under life policy providing for waiver of premiums during 
total disability and requiring notice thercof before premium was in default, 
became seriously ill before premium became due and died after premium was 
in default without having recovered therefrom, the insurance did not become 
forfeited because of nonpayment of the premium or failure to make proof of 
disability as required; the insurer in effect having in its possession disability 
funds belonging to insured sufficient to pay premium. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


7. INSURANCE—PETITION, FAILING TO ALLEGE FURNISHING PROOF 
OF DISABILITY WARRANTING WAIVER OF PREMIUMS OR 
EXCUSE FOR FAILURE HELD FATALLY DEFECTIVE. 


In suit on life insurance policy providing for waiver of premiums in case of 
total disability, petition failing to allege either that proof of disability was fur- 
nished in accordance with requirement of policy, or to allege excuse for failure 
to furnish such proof, held fatally defective; it being incumbent under provisions 
of policy, in order that disability benefits be available, to prove either that proofs 
were made or facts excusing making of same. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


8. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 
SURED AT TIME OF APPLICATION FOR ISSUANCE AND DELIV- 
ERY OF POLICY WAS IN GOOD HEALTH. 


In suit on life insurance policy, evidence hel{ sufficient to sustain finding 
that insured at time application was made, and at time policy was issued and 
delivered, was in good health and did not have Hodgkin’s disease. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


9. INSURANCE—INSURED’S FAILURE, IN ANSWERING QUESTION AS 
TO MEDICAL OR SURGICAL ATTENTION, TO MENTION X-RAY 
STATEMENTS, HELD NOT FALSE STATEMENT. 

Failure of insured, at time of making application for life insurance, to mention 
X-ray treatments received at intervals of from eight months or a year apart, held 
not to constitute false statement in answer to question as to whether he had had 
any disease or received medical or surgical advise or attention. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Barcus, J., dissenting. 

Appeal from District Court, Hill County; Walter M. Wray, Judge. 

Suit by Mrs. Aline M. Le Fevre against the Missouri State Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 
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Phillips, Townsend & Phillips and Tom Scurry, all of Dallas, Collins & 
Dupree, ot Hillsboro, and Allen May, of St. Louis, Mo., for appellant. 

Frazier & Averitte, of Hillsboro, for appellee. 

STANFORD, J. Appellee, a widow, filed this suit against appellant to recover 
upon a life insurance policy on the life of her son, W. H. Le Fevre, in the sum of 
$2,UU, together with interest, penalties, and attorney’s tees. Appeilant answered 
by general demurrer, special exceptions, general denial, and that the policy had 
lapsed by reason of nonpayment of premium due March 8, 1927, prior to the 
death of the assured June 6, 1927. In response to special issues the jury found: 

(1) That the insured was in good health when the policy was delivered to him. 

(Z) ‘that the insured was totally incapacitated by bodily infirmities from 
following or pursuing any gainful employment from February 20, 19Z/, to the 
date of his death. 

(3) ‘That the insured was in good health on May 21, 1926, when his application 
was made. 

(4) That the assured, in his answer to the question concerning past treat- 
ment and disease, did not make any false statement as to a material matter. 

(5) The insured did not, by his answer to question No. 13 in the application 
concerning good or bad health, make any false statement as to a matter or 
thing which contributed to his death. 

(6) That the insured did not have Hodgkin’s disease when the policy of 
insurance was delivered to and accepted by him. 

On these findings and such additional findings as the record warranted, the 
court entered judgment for appellee for $3,633.33. Appellant has duly appealed and 
presents the record here for review. 

Under its first proposition, appellant contends, in effect, that the court erred 
in refusing to instruct a verdict in its favor, because: under the terms of the 
policy the failure of the insured to furnish proof of total and permanent 
disability, before his premium was in default, terminated the policy. Under 
its second proposition, appellant contends, in effect, the court erred in over- 
ruling its special exception to appellee’s petition, as the petition disclosed the 
necessity of proof being made to appellant of total and permanent disability as a 
condition precedent to the waiver of premiums, and the petition failed to allege 
the furnishing of such proof, and therefore appellee failed to state facts showing 
his right to disability benefits, and so failed to state a cause of action. The 
policy sued upon contained the following provisions: 

“Total and Permanent Disability: The Company will also waive the 
payment of further premiums if the insured becmoes totally and permanently 
disabled before the age of 60, subject to all the terms and conditions on the 
following page.” 

On the second page of the policy appears the following: 

“Disability, Total and Permanent Disability Benefits, Benefits Effective: 
Disability Benefits as provided on page 1 will be effective only upon receipt at 
the Company’s home ofhce while no premium is in default, of due proof of 
existing total and permanent disability as hereinafter defined, providing such 
disability originated after this policy became effective and before its anniversary 
on which the insured’s age at nearest birthday is 60 years, and will apply only 
to premiums falling due after receipt of such proof.” 

“Total and Permanent: Disability will be deemed to be total whenever the 
insured is so incapacitated by bodily injury or disease as to be wholly prevented 
thereby from engaging in any gainful occupation whatsoever. Disability will be 
considered total and permanent under this contract, (a) whenever the insured 
will presumably be so totally disabled for life, or (b) whenever. the insured has 
been so totally disabled for not less than three consecutive months immediately 
preceding receipt of proofs thereof. The entire and irrecoverable loss of the 
sight of both eyes, or the use of both hands, or of both feet, or of one hand and 
one foot, will of themselves constitute total and permanent disability.” 

The policy recites further: 

“General: Premiums waived will not be deducted in any settlement under this 
policy.” 

And further: 

“Disability Premium: The annual premium for the Total and Permanent 
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Disability benefit is $.73 and is included in the premium stated in the consideration 


“Premium Payments, Grace: A grace period of 31 days will be granted for 
payment of every premium after the first, during which this policy will continue 
in force. If death occurs during the period of grace, such unpaid premium will 
be deducted from the amount payable hereunder. If any premium is not actually 
paid when due, this policy shall cease and determine, except as herein expressly 
provided.” 

[1] The assured was 33 years of age. In addition to the premium of $14.65 
paid on the delivery of the policy to the assured on August 10, 1926, the 
quarterly premiums for a like amount, maturing September 8 and December. 8, 
1926, were likewise paid in advance. The last quarterly payment, maturing 
March 8, 1927, which payment by the 31 days of grace was postponed to April 
8, 1927, was not paid by the assured or his mother, the beneficiary herein; but 
the assured on February 20, 1927, became totally disabled by an attack of 
typhoid fever and continued from day to day to grow worse, having very high 
fever. From about March 16, 1927, to the time of his death, June 6, 1927, he was 
a very sick man, having a doctor and also a day nurse and night nurse in constant 
attendance. There is no question but that the three quarterly payments made 
by the assured, together with the 31 days of grace allowed for the last payment 
were sufficient to keep the policy in force until April 8, 1927. There is no 
question but that the assured on February 20, 1927, became totally and perma- 
nently disabled, and under his disability contract with appellant was entitled to 
be relived of the payment of the last quarterly payment, if he had furnished 
proof of such disability at any time prior to April 8, 1927. Appellant contends 
the making of such proof was essential to his being so relieved, and as it was 
not made, the policy ceased to exist April 8, 1927. Appellee contends that under 
the facts of this case, the making of such proof was impossible, and therefore 
all that was required was to furnish the same within a reasonable time after it 
could be made. That the assured was actually totally and permanently disabled 
from February 20, 1927, to the date of his death, June 6, 1927, cannot be doubted, 
but no one could know in advance that his disability was permanent until his 
death, and proof of his total and permanent disability, under the provisions for 
such proof, could, in no event, have been made until such disability had continued 
for three consecutive months from February 20, 1927, or until May 20, 1927, 
after the policy had lapsed, according to appellant’s contention, on April 8, 1927. 
So such proof, if appellant’s contention be correct, would have been futile at 
such time. Furthermore, it would have been impossible for the assured in his 
then condition to make such proof, and unnatural, unreasonable, and unthinkable 
for his mother or other relatives, whose time was fully occupied in their efforts 
to save his life, to turn aside and busy themselves with the matter of making 
such proof, if they could’ have done so at all, on the assumption that he was 
going to die. His mother did on June 23, 1927, after his death on June 6, 1927, 
notify appellant, and request blanks to be used in making proper proofs. In 
this case the appellant had in reality made two contracts with the assured, each 
supported by a separate and valuable consideration, one of which was the 
contract insuring the life of the assured in the sum of $2,500 for stated premiuins 
paid and to be paid; and the other was, for an additional definite consideration 
expressed in the policy and paid in advance, to relieve the assured of the payment 
of further premiums in case he became totally and permanently disabled. This 
made the contract for life insurance doubly sure, and very attractive, especially 
to laboring people dependent upon their ability to labor; for as long as they were 
able to work they could pay premiums, and if they became disabled, the com- 
pany, in effect, agreed to pay for them. Appellant in its disability contract 
designates its obligation as the “waiver” of the payment of premiums, but it is 
thought this is a misnomer of the term “waiver.” A “waiver” is the giving up, 
relinquishment, or surrender of some known right, and takes place where a 
man dispenses with the performance of something which he has a right to 
exact. 40 Cyc. pp. 252, 253. The contract for the disability benefit recites: 

“The annual premiums for the Total and permanent Disability benefits is 73 
cents and is included in the premium stated in the consideration clause.” 
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Said contract also recites: 2 

“Premiums waived will not be deducted in any settlement under this policy.” 

[2] The effect of appellant’s obligation to the assured, upon a sufficient 
consideration, was, if he became totally and permanently disabled, to allow him 
a sick benefit to the amount of the premiums thereafter accruing, and in lieu 
of paying same to the assured, to apply same to the premiums accruing on his 
life insurance. The evident purpose of the disability provision was to preserve 
the insurance in the event the insured, on account of disability, became unable to 
make the money to pay the premiums, and said provision should be construed so 
as to effectuate this intention. So, where the insured was rendered incapable of 
furnishing proofs of disability by reason of such disability, then it must be 
presumed the parties did not intend by the language used to deprive the insured 
of the benefit he was to receive. We think the weight of authority is, and 
ought to be, that the stipulation as to the time within which notice or proof of 
disability should be given is not necesssarily to be literally complied with. Such 
provisions operate upon the contract only subsequent to the fact of the accident 
or sickness. Also, that where the failure to give prompt notice is not due to 
the negligence of the insured or his beneficiary, but such compliance has been 
prevented and rendered impossible from the nature of the situation, this would 
furnish a sufficient legal excuse for the delay in giving the stipulated notice; and 
this doctrine has been applied in cases in which a stipulated time for the giving 
of the notice or making the proof of disability has been fixed by the contract. 
The theory of these cases, as stated by Cooley (4 Briefs on the Law of Insur- 
ance, 3462, Ist Ed.; also, volume 7, p. 5918, 2d Ed.), is that: 

“It could not have been in the contemplation of the parties that if the 
insured, who was required to give notice, was unable to do so by reason of the 
very accident against which indemnity was given, he should therefore lose such 
indemnity through no fault of his own.” 

See cases cited by Mr. Cooley; also the following: Reed v. Loyal Protective 
Ass’n, 154 Mich. 161, 117 N. W. 600; Brown v. Fraternal Accident Ass’n, 18 
Utah, 265, 55 P. 63; Comstock v. Fraternal Accident Ass’n, 116 Wis. 382, 93 
IN. W. 22; Hayes v. Continental Casualty Co., 98 Mo. App. 410, 72 S. W. 135: 
Insurance Co. v. Boykin, 12 Wall. 433, 20 L. Ed. 442; Woodmen, etc., v. Pratt, 
62 Neb. 673, 87 N. W. 546 L. R. A. 291, 89 Am. St. Rep. 177; Marti v. Midwest 
Life Ins. Co., 108 Neb, 845, 189 N. W. 388, 29 A. L. R. 1507: Levan v. Metropolitan 
Life Ins. Co., 138 S. C. 253, 136 S. E. 304: North v. National Life Ins. Co. 
(Mo. App.) 231 S. W. 665; Metropolitan Life Ins. Co. v. Carroll, 209 Ky. 522, 273 
S. W. 54: State Life Ins. Co. v. Fann (Tex. Civ. App.) 269 S. W. 1111 (writ 
refused). 

[3-6] We do not think the time of making the proof of disability was of 
the essence of the contract. Metropolitan Life Ins. Co. v. Carroll, supra; Southern 
Life Ins. Co. v. Hazard, 148 Ky: 465, 146 S. W. 1107. We also think, under the 
circumstances of this case, that no duty rested upon any one to make the proof until 
a reasonable time after same could be made, and that the offer of appellee to make 
such proof on June 17, 1927, after the death of the assured on June 6th, was within a 
reasonable time after same could be made. The right of the assured to have appellant 
pav the premium due April 8, 1927, was, in effect. fixed by reason of his becoming 
totally and permanently disabled on February 20, 1927. He was not required to 
pay anything to have that right perfected, since all he had to do was to furnish 
proof of said disability. which, on account of circumstances over which he had 
no control, was impossible for him to do. The law does not favor forfeitures, 
and will decline to enforce them whenever it is against equity and good con- 
science to do so. We think it. would be inequitable and unjust, under the 
circumstances of this case, to hold the insurance forfeited for nonpayment of the 
premium due April 8th, when appellant, in effect, had in its possession disability 
funds belonging to the assured sufficient to pav said premium. North American 
Ins. Co. v. Bowen (Tex. Civ. App.) 102 S. W. 163 (writ refused); Roval Fraternal 
Union v. Stoh!l (Tex. Civ. Apo.) 126 S. W. 920; Knights of Maccabees v. 
Mavfield (Tex. Civ. Ann.) 147 S. W. 675 (writ refused); North v. National Life 
& Accident Ins. Co. (Mo. Anp.) 231 S. W. 665: Merchants’ Life Ins. Co. v. Clark 
(Tex. Civ. App.) 254 S. W. 269 (writ refused); State Life Ins. Co. v. Fann, 
supra; Levan v. Metropolitan Life Ins. Co., supra. 
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We overrule appellant’s first proposition. 

[7] In reference to the second proposition, it will be observed, as shown by 
the provisions of the policy above, the contract for disability benefits provides: 

“Same will be effective only upon receipt at the company’s home office, while 
no premium is in default, of due proof of existing total and permanent disability, 
as hereinafter defined, * * * and will apply only to premiums falling due 
after receipt of such proof.” 

Appellee, in pleading the policy sued upon, pleaded this provision, and 
failed to allege that such proof of disability was furnishedy and failed to allege 
any excuse for the failure to furnish the proof of disability as required by the 
policy. In this respect appellee’s petition was fatally defective. Under the 
provisions of the policy, it was incumbent upon appellee, in order for the 
disability benefits to be available, to prove either that such proofs were mide, 
or to prove facts which excused the making of same, Sun Mutual Ins. Co. v. 
Mattingly, 77 Tex. 162, 13 S. W. 1016; Texas Home Mut. Ins. Co. v. Bowlin 
(Tex. Civ. App.) 70 S. W. 797; Burns v. American Nat. Ins. Co. (Tex. Com. App.) 
280 S. W. 762; Texas Life Ins. Co. v. Black (Tex. Civ. App. 254 S. W. 1029: and 
it was as essential that there be pleading as a basis for sucH proof as that such 
proof be made. The trial court erred in overruling appellant’s special exception 
raising the question here discussed, which error requires a reversal of this case. 
However, in view of another trial, we will consider some of appellant’s other 
assignments. 

[8] Under other propositions, appellant contends, in effect, that as the 
policy provided it should not become effective unless the assured was in good 
health at the time it was delivered, and as the evidence showed the assured was 
not in good health at said time, and the evidence was not sufficient to raise an 
issue of fact as to whether or not he was in good health, and because the assured 
in answer to question No. 10 in the application misrepresented the facts con- 
cerning previous illness, the court erred in refusing to instruct the jury, limiting 
appellee’s recovery to the amount of premiums’ paid. Appellant alleged, in 
substance, that the assured was not in good health at the time the policy was 
issued and delivered to him, in that at said time he was suffering from Hodgkin’s 
disease, a fatal disease, and as a consequence the policy never took effect. The 
jury found the insured was in good health at the time his application for insur- 
ance was made, and also that the insured did not have Hodgkin’s disease’ when 
the policy of insurance was issued and delivered to him. Dr. Smith testified, in 
substance, that from September 23, 1922, to and including 1926, he treated the 
assured with the X-ray about four times for glandular enlargement on both sides 
of his neck, said treatmnts being from eight to twelve months apart; that each 
treatment caused the enlargement to subside, but it would reappear in from six 
to twelve months; that on February 20, 1927, he was called to treat the assured, 
and found him suffering with typhoid fever, and, as he later decided, Hodgkin’s 
disease; and that the assured died from the effects of said two diseases on June 
6, 1927. This witness gave it as his opinion that the insured had been afflicted 
with Hodgkin’s disease for five years. However, the record shows Dr. Smith 
began treating him with the X-ray for a swelling about his throat in 1922, and 
he did not diagnose his case as Hodgkin’s disease until March 15, 1927, and did 
not then tell the assured or any one else, as far as shown by the record, that he 
had said disease. Two other doctors, one a surgeon for appellant, from the 
symptoms of the assured’s ailment described by Dr. Smith, testified as experts 
that in their opinion the assured had Hodgkin’s disease, and that one with said 
disease usually died in two or three years and never lived more than from five to 
six years. Turner Knight testified he had known the assured for twenty-five 
years—lived in the same house with him three years; that during said twenty-five 
years the assured was affected with some kind of a swelling in his neck; that he 
never complained, was active, seemed to be in good health; that he had been 
affected with tonsilitis, and had his tonsils removed several years ago. Dr. 
McDonald and Dr. Boyd testified, in substance, that the svmptoms described by 
Dr. Smith, and on which he based his diagnosis of Hodgkin’s disease, would be 
just as likelv to result from bad teeth, adenoids, or a bad condition of tons‘ls, 
as from Hodgkin’s disease: that the tonsils might be in such condition that the 
glands themselves in the throat may become infected; that, if the tonsils were 
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removed, even an operation might leave the same trouble. Appellee, assured’s 
mother, testified that he had from his childhood, at times, some glandular 
swelling, but never suffered any inconvenience from it. The evidence is not only 
sufficient to raise the issues, but, we think, to support the jury’s findings that the 
assured was in good health and did not have Hodgkin’s disease at the time 
the application was made, and at the time the policy was issued and delivered. 

Did the assured make any false statement in reply to question No. 10 in the 
application as to a matter material to the risk? In reply to special issue No. 3 the 
jury said he did not. Question No. 10 was as follows: ; 

“Have you had any disease or injuries or have you received any medical or 
surgical advise or attention within the past ten years?” 

{9] To which assured answered that he had his tonsils removed October, 
1921; disabled four days; no complications; perfect success; operation by a 
specialist in Dallas; did not remember name. The assured did not mention 
the three or four times at intervals of some eight months or a year apart that 
the X-ray was applied to reduce a swelling about his throat. The evidence was 
sufficient to show the swelling was due to bad tonsils. This being true, the 
operation to remove his tonsils was the matter of importance, and this he did 
state fully. The application of the X-ray was doubtless thought to be an un- 
important matter as compared to the removal of his tonsils, and we do not think 
his failure to mention it constituted a false statement. Moreover, Dr. Garrett, a 
witness for appellant, testified that X-ray treatment is neither medical nor 
surgical treatment. Reppond v. National Life Ins. Co., 100 Tex. 519, 101 S. W. 
786, 11 L. R. A. (N. S.) 981, 15 Am. Cas. 618: Blackstone v. Kansas City Ins. Co., 
107 Tex. 102, 174 S. W. §21: Dossett:v. Franklin Life Ins. Co. (Tex. Com. App.) 
276 S. W. 1097. We overrule these propositions. 


_ .The other questions raised by appellant will probably not arise upon another 
trial and so need not be here considered. 


For the error above indicated, the judgment of the trial court is reversed, and 
the cause remanded 

Barcus, J. (dissenting). I regret that I cannot agree with my Associates 
in the disposition of this case. I agree with that portion of the opinion which 
holds that the pleadings do not support the judgment. In my opinion, the 
judgment should be reversed and rendered for appellant. Under the plain 
provisions of the contract as made between the parties, release from the 
payment of premiums “will apply only to the premiums falling due after receipt 
of proof of disability.” I do not think the contract as made between the parties 
can be construed to mean that the insured is relieved of payment of premiums 
unless and until he has strictly complied with the conditions precedent. The 
court should not make a contract for the parties. I do not think the policy in 
question falls within the class of policies where the company is to pay sick 
benefits or pay benefits on account of disability. There is nothing in the policy 
which in anv way obligates the company to pay the insured anything in case of 
sickness. The insurance company had no money in its possession belonging to 
the insured which it could have applied to the payment of the premiums. I think 
the weight of authority is that before a party is relieved of the payment of 
premiums under a policy similar to this, he must furnish the required proof of 
total disability before the premium has become due. Burns v. American National 
Ins. Co. (Tex. Com. App.) 280 S. W. 762; Wick v. Western Union Life Ins. Co., 
104 Wash. 129. 175 P. 953: Brotherhood of Railway Trainmen v. Dee, 101 Tex. 
597. 111 S. W. 396; Illinois Bankers’ Life Ass’n v. Byassee, 169 Ark. 230, 275 
S. W. 519;°41 Al LOR:.379. 

It being undisputed that no notice of disability was given before the policy 


in this case lapsed, in my judgment the cause ought to be reversed and 
rendered. 





Noll v. Catholic Order of Foresters 


NOLL v. CATHOLIC ORDER OF FORESTERS. 
Supreme Court of Wisconsin. Nov. 7, 1928. 
221 Northwestern Reporter 759. 
INSURANCE—PRIVILEGE OF PAID-UP INSURANCE EXTENDED TO 

MEMBER WITHDRAWING FROM FRATERNAL BENEFIT SOCIETY, 

UNDER CONSTITUTION GIVING PAID-UP INSURANCE TO SUS- 

PENDED MEMBERS (St. 1927, §§ 208.03, subsec. 3, 208.02 [5m]). 

Where member of fraternal benefit society withdrew to avoid further payment 
of assessments, retaining certificate, and died within period of extended insurance 
provided by constitution for suspended members by application of reserve ac- 
cumulation, beneficiary under membership certificate was entitled to recover insur- 
rance, under constitution of order, which referred to right of withdrawing mem- 
bers to paid-up insurance protection, and under state law relating to fraternal 
benefit societies requiring paid-up insurance to amount of reserve, St. 1927, §§ 
208.03, subsec. 3, 208.02( sm). 

(For other cases, see Insurance, Dec. Dig. § 747.) 


Appeal by the defendant from a judgment of the Circuit Court for Calumet 
County; Hon. Fred Beglinger, Judge. 

Action by Caroline Noll against the Catholic Order of Foresters. Judgment 
for plaintiff, and defendant appeals. Affirmed.—[By Editorial Staff.] 

This is an action brought by Caroline Noll, the widow of one Edward A. Noll, 
to recover the amount of a certain benefit certificate for $1,000 issutd on the life of 
said Edward A. Noll by the defendant order. The court made the following 
findings of fact: 

“1. That Edward A. Noll, the husband of the plaintiff, died intestate on the 
29th day of September, 1925. 

“2. That the plaintiff, Caroline Noll, is the widow and sole beneficiary of 
Edward A. Noll under a certificate of membership in the defendant order * * *, 
which certificate is numbered 351078 and dated the 11th day of December, 1915. 

“3. That Edward A. Noll, husband of the plaintiff, joined said Order on the 
26th day of July, 1913, becoming a member of Chilton Court No. 837, C. O. F. 
of the defendant Order and continued as a member of said Court and of the 
defendant Order until the time of his death. 

“4. That he stopped paying to said subordinate Court on or about the 29th 
day of April, 1925. 

“5. That Edward A. Noll, husband of the plaintiff, discharged all his ob- 
sieniiens to the Order and made the payment as required, and that the said 
Edward A. Noll at the time of his death had accumulated the proper legal re- 
serve amounting to about the sum of Eighty-one Dollars; said valuation having 
been determined by the Actuary for the Order and the Insurance Department 
of the State of Wisconsin. 

“6. That the amount of the benefit certificate held in the defendant Order 
by the insured, Edward A. Noll, was One Thousand ($1,000.00) Dollars. 

“7. That the said Edward A. Noll after 1922 paid twelve assessments per 
year to the defendant Order up to the 29th of April, 1925, and on his certificate 
no assessments were passed on dividends paid. That he had paid his Court 
dues and had a share therein of Three Dollars and eighty-six cents. That he 
had also paid to the High Court during the World War three special assessments 
of One Dollar each. 


“8 That such legal reserves to which the deceased and his beneficiary, the 
plaintiff, were entitled to were more than sufficient to carry his insurance and 
insurance certificate far beyond the period of his death, and that from the evi- 
dence given in the trial of the case it was shown that said legal reserves were 
sufficient to keep the insurance of the said Edward A. Noll in full force and 
effect from the time he ceased paying to at least five years beyond that date. 
That the said Edward A. Noll died within the period and time of extended in- 
surance, 

“9. That the said Edward A. Noll and the plaintiff, his widow and benefi- 
ciary, were entitled to automatic extended insurance on said certificate for a 
period which was sufficient to keep the certificate in force and effect for a time 
much beyond the date of the death of Edward A. Noll.” 

As conclusions of law the court found: 
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“1. That the Constitution of the defendant Order as well as the laws of the 
State of Wisconsin provide for automatic extended insurance on said certificate 
—" to carry it far beyond the period of the death of the said Edward A. 

oll. 

“2. That the benefit certificate held by Edward A. Noll, in which the plain- 
tiff, Caroline Noll, was sole beneficiary, was in force and effect at the time of 
the death of Edward A. Noll. 

“3. That the plaintiff, Caroline Noll, as sole beneficiary of Edward A. Noll 
under his certificate is entitled to recover the amount claimed in the complaint, 
to-wit, the sum of One Thousand ($1,000.00) Dollars, and interest at the legal 
rate of 6% from the 27th day of December, 1925, and the costs and disburse- 
ments of this action.” 


From the judgment entered pursuant to such findings, etc., the defendant 
has prosecuted this appeal. 


Keller, Keller & O’Leary, of Appleton (Edmund S. Cummings, of Chicago, 
Tll., of counsel), for appellant. 
Leo P. Fox, of Chilton, for respondent. 


Dorrrirr, J. Edward A. Noll resigned his membership in the order on 
April 29, 1925, and instructed the financial secretary to take his name from the 
membership roll, which was accordingly done. The high secretary of the order 
at Chicago was also notified of the resignation, and such secretary struck Noll’s 
name from the membership roster. After such resignation, no more benefit as- 
sessments were levied against Noll, and he paid no further dues to the local 
court, and no benefit assessments;-he attended no further meetings of the local 
court, and did not participate in any of its activities. 


Section 350 of the 1925 constitution of the defendant is identical with sec- 
tion 253 of the constitution of 1922, and provides as follows: 


“Every suspended member who desires to be reinstated to membership shall 
file an application for reinstatement with the Recording Secretary of the Court, 
and any such member who fails to file such an application in the manner and 
form and within the respective time specified in Section 251 shall, by that fact, 
lose his right to reinstatement, and his name shall be stricken from the member- 
ship of the Court; Provided, that a suspended member who, previous to suspen- 
sion, continuously for three years has contributed at either schedule of rates 
effective on and after March Ist, 1922, within thirty days after suspension, shall 
have the right to make application for the conversion of his certificate into a 
certificate for paid-up insurance in an amount that can be purchased by his 
equitable share in the reserve benefit fund (less 1 per cent. of the face of his 
certificate) accredited to his form of certificate by the last preceding valuation on 
the hasis of the American Experience Mortality Table and 4 per cent interest 
assumption; Provided further, as a condition precedent to the acceptance of such 
application, that the said member pays all dues, fines or special assessments 
which were due and payable at the date of his suspension and subsequently ac- 
crued, and that he promises in his application to continue the payment of dues, 
fines or special assessments subsequently levied against him, and to comply with 
membership provisions in the Constitution and Laws in force or which there- 
after may be adopted, or otherwise he shall forfeit all privileges of membership 
and rights to benefits under his paid-up insurance certificate; Provided further, 
that if anv such suspended member fail to make application for paid-up insur- 
ance and has maintained his membership for at least three years prior to such 
suspension, he shall have such period of continued insurance in the way of pay- 
ment of his assessments and dues as his reserve accumulation (less $10.00 sur- 
render charge) will provide. 

“Provided, that any member who entered prior to January 1, 1913, and who 
fails to make application for paid-up insurance, shall have his assigned credit 
used in the payment of assessments and dues for such period as the credit may 
provide. Such members are privileged to continue to pay their present rates of 
pay the rates as of age of entry under the Whole Life table of regular rates, and 
accept certificates for such amount of decreased protection as is paid for by 
such rates plus the paid-up insurance purchased by assigned credits.” 

It is conceded by the learned counsel for the defendant that, if Mr. Noll’s 
resignation or withdrawal from the order might be considered as the equivalent 
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of a suspension, then the plaintiff in this case would be entitled to recover. This 
is made certain from the following language, contained in their brief: 


“There was a certain reserve accumulation credited to his (Edward A. 
Noll’s) certificate by previous valuation of his certificate, which, had he become 
suspended by reason of his failure to pay dues and assessments, would have en- 
titled him to apply for certain paid-up insurance and upon his failure to make 
such application to have a certain automatic insurance. * * * He chose to 
voluntarily withdraw from the Order, to waive his right to apply for paid-up 
insurance and to surrender and abandon and relinquish all benefits or extended 
insurance, which as a suspended member he might have had under the laws of 
the Order.” 

That there is a material difference between a suspended member and a with- 
drawing member as both those terms are used in ordinary parlance, must be 
conceded; and that there is a difference recognized in the constitution and laws 
of the order with respect to these two classes of members must also be con- 
ceded. The withdrawal from an order by a member is voluntary; a suspension 
is usually involuntary. A suspended member may be reinstated; while a with- 
drawing member must reapply for admission and be readmitted. These distinc- 
tions, however, are of such a nature that they have little, if any, bearing upon 
the rights of the members of either class to paid-up or extended insurance. The 
suspended member up to the time of his suspension has contributed his share to 
the reserve funds of the order. This is likewise true of the withdrawing mem- 
ber. By virtue of the contributions of the members, the surplus, on the basis of 
which a member is entitled to extended or paid-up insurance, is obtained whether 
such member be a continuing member, a suspended member, or a withdrawing 
member; and it is in recognition of the present-day policy with respect to life 
insurance that the surplus accumulated shall either be distributed annually, or 
shall be retained for the benefit of the member, so that he might receive either 
paid-up insurance or extended insurance. Therefore, the constitution and the 
laws of the defendant order have made express provisions for both paid-up and 
extended insurance, and unquestionably in so providing the order was not only 
actuated by the generally recognized policy existing in most states of the union 
and elsewhere, but also hy the express statutory enactments of the state of Wis- 


consin, in which state the defendant was authorized to and does transact busi- 
ness. 


Forfeitures are not viewed with approval anywhere. It is clear that the 
provisions of the constitution and the laws of the defendant order, and of all 
other similar orders, and the statutory enactments on the subject of paid-up or 
extended insurance, are expressly designed to prevent forfeitures, so that a mem- 
ber, whether he be a withdrawing member or a suspended member, may receive 
that to which he is justly and equitably entitled. 


Just why a suspended member, who has either violated the rules of the 
order by failing to pay his assessments and dues, or who has offended against 
some other provision of the constitution and laws, should be more favorably 
considered than a withdrawing member, and be entitled to certain benefits which 
are denied to a withdrawing member, can find no satisfactory answer, either in 
reason or in logic. The difference between these two classes of members is 
largely like that existing between one who abides by the law, and one who violates 
the law. In the instant case, Edward A. Noll may be considered primarily as a 
retiring member. He did not refuse to recognize the official notices with re- 
spect to the payment of assessments; he did not violate the rules of the order 
which require an Easter communion; nor did he offend against any other rule 
or regulation of the order. He was the highest type of member that an insur- 
ance order like the defendant can possibly possess. Frankly and openly he an- 
nounced his retirement. His purpose was undoubtedly to relieve himself from 
future obligations. Had there existed no surplus in the order at the time he 
retired, such retirement would have resulted in a complete separation between the 
member and the order. In other words, his membership would have ceased; 
the obligation to pay the certificate would no longer exist; and, furthermore, the 
obligation to pay assessments and dues would have been forever canceled. But 
the surplus did exist, and to this surplus he, like other members in his class, 
made his contributions. This surplus was there, either for distribution or as 
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a basis for paid-up or extended insurance; and no reason can be perceived why 
a retiring member should not at the time of his retirement be entitled to that 
which all other members are entitled to. 

Attention is also specifically called to section 336 of the constitution of the 
order. This section provides as follows: 

“Fach benefit assessment shall be due and payable on the part of every reg- 
ular member of the Order, and at the rates specified in these Laws, on the first 
day of each month, without notice, and any such member who fails to pay any 
such benefit assessment before the first day of the next succeeding month shall, 
by that fact, stand suspended from the Court and Order, and shall forfeit all pri- 
vileges of membership and rights to benefits, except in cases where withdrawing 
members are entitled to paid-up or automatic continued insurance protection, as 
a for in these Laws, subject always to reinstatement as hereinafter pro- 
vided.” 

The above section has the following heading: “Assessments, Dues and Fines 
of Members.” It provides for suspension and for the forfeiture of all pri- 
vileges of membership and rights to benefits of all members who fail to pay a 
benefit assessment before the first day of the next succeeding month. It there- 
fore expressly treats of suspension; but the section contains the following ex- 
ception: 

“Except in cases where withdrawing members are entitled to paid-up or au- 
tomatic continued insurance protection, as provided for in these Laws, subject 
always to reinstatement as hereinafter provided.” 

The learned circuit court held that the language of section 336, above quoted, 
treats a withdrawing member as a suspended member, and holds that the order 
does not differentiate between suspended and withdrawing members, on the sub- 
ject of paid-up or extended insurance. 

The learned counsel for the defendant further contend that the language in 
said section 336 which reads, “except in cases where withdrawing members are 
entitled to paid-up or automatic continued insurance,” etc., refers to those mem- 
bers who have been rerated, which would be confined to those who were mem- 
bers prior to 1913, and also applies to new members admitted on and after March 
1, 1922. This, however, is not true, because section 350 of the Constitution and 
laws of the order of 1925 expressly provides that— 

“If any suspended member shall fail to make application for paid-up in- 
surance and has maintained his membership for at least three years prior to 
such suspension, he shall have such period of continued insurance in the way 
of payment of his assessments and dues as his reserve accumulation (less $10.00 
surrender charge) will provide.” 

It is expressly conceded in the brief of defendant’s counsel that suspended 
members who belong to the class that the deceased belonged to are, under the 
conditions provided for in said section 350, entitled to and automatically do, re- 
ceive extended insurance. So that it becomes plain that a suspended member and 
a withdrawing member are considered in the same lirht, and that the expressions 
have the same meaning in the section above referred to. 


We refrain from further comment upon express provisions of the constitu- 
tion and laws of the order, because, as we view it, the correctness of the decision 
of the lower court has been demonstrated. 


Section 208.03 of the Statutes is entitled “Fraternal Benefit Societies; Or- 
ganization,” and is contained in chapter 208, entitled “Insurance, Fraternal Bene- 
fit Societies.” Subsection 3 of said section provides: 


“In the case of every society issuing all its contracts, as provided in this 
subsection, such last mentioned statement shall also provide that upon any for- 
feiture or change in the contract, one or more benefits shall be given to the in- 
sured or beneficiary, or both, as specified therein, the present value whereof shall 
equal the reserve less a surrender charge, if any, not exceeding one per centum 
on the amount of the insurance specified in the contract. One of said benefits 
shall be either (a) an automatic loan to cover any unpaid premium or assess- 
ment, with interest at a specified rate, until the reserve (less the surrender charge 
and indebtedness, if any) is exhausted, or (b) extended or paid-up insurance to 
the amount the reserve (less the surrender charge and indebtedness, if any) will 
purchase as a net single premium on the table and rate specified, the duration 
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or amount of which extended or paid-up insurance shall be specified in such 
statement.” 

Section 208.02 (5m) of the Statutes provides as follows: 

“No fraternal benefit society doing business in this state shall enter into or 
issue any certificate, policy, or other contract in this state in which the account- 
ing, apportionment, and distribution of any profits, savings, earnings, or surplus 
shall be deferred for a longer period than one year.” 

The defendant organization was authorized to do business in this state; 
the contract of insurance was a Wisconsin contract; and the constitution and 
laws of the order must be construed in the light of these statutory enactments. 
These’ statutes declare the public policy of the state with respect to forfeitures, 
and they fortify and strongly support the views heretofore by us expressed, if 
such fortification and support be deemed necessary. 

It is further argued by defendant’s counsel that Noll was not a member of 
the defendant order, in good standing, at the time of his decease; on the con- 
trary, it is said, his membership had ceased in April, 1925, when he withdrew, 
and that such withdrawal also amounted to a surrendering up of all rights to 
benefits. It is true that Noll notified the order of his withdrawal. It is also 
true that no assessments or dues were levied against him or against the local 
order on his account, after the date of such withdrawal. It is likewise true that 
he did not participate thereafter as a member in any of the doings of the order. 
But, while he notified the order of his withdrawal, he did not make a statement 
that he surrendered or waived any rights he might have to benefits. Nothing 
whatsoever was said at that time, or up to the time of his death, with respect 
to the accumulated reserve. The fact is that these matters were not then or 
thereafter mentioned. Having contributed his share to the accumulation of the 
reserve, he was entitled to the benefits arising from such reserve, both under the 
constitution and laws of the order, and also under the laws of the state of Wis- 
consin. He did, however, retain his membership certificate up to the time of his 
death, and thereafter it came into the possession of and was retained by the 
beneficiary thereof, and no demand was ever made upon him during his lifetime, 
or upon the beneficiary, to return or surrender up this certificate. This would 
rather indicate strongly that there was an interest in the benefits arising under 
the certificate retained. When he withdrew he surrendered practically all his 
rights as a member, excepting only such rights as were necessary to entitle the bene- 
ficiary to either the paid-up insurance or the extended insurance. No option 
having been exercised with respect to his right to paid-up insurance, the only 
privilege which still remained consisted of his right to extended insurance, 
to which he was entitled automatically, under the constitution and laws of 
the order, upon his failure to apply for paid-up insurance. What Noll reallv 
did in April, 1925, was actuated by a desire to be relieved from further 
obligation under the order, without surrendering something of value which he 
was the owner of and entitled to at that time. For the purpose of giving 
effect to section 350 of the constitution of 1925, which is to the 
same effect as section 353 of the constitution of 1922, Noll was, after the 29th 
day of April, 1925, a suspended member; and to so hold does not, in our opinion, 
do violence to the language of the constitution and laws of the order, as prop- 
erly interpreted. At the time of his death he was still .a member with respect 
to his share of the undivided surplus. 

From what has been heretofore said, it follows that the judgment of the 
lower court must be affirmed. 

It is so ordered. 

Vinje, C. J., took no part. 





236 The Insurance Law Journal, Vol. 72 [Feb., 1929 


FIRE 


MASSACHUSETTS FIRE & MARINE INS. CO. v. SCHNEIDER. (No. 5204.) 
Circuit Court of Appeals, Fifth Circuit. November 3, 1928. 
28 Federal Reporter (2d) 658. 


1. INSURANCE—BOOK IN WHICH INVOICES FOR MERCHANDISE RE- 
CEIVED WERE ENTERED HELD SUFFICIENT INVENTORY WITH- 
IN FIRE POLICY. 
Book in which invoices for merchandise received by store. were entered held 
sufficient inventory within fire insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 335[2].) 


2. INSURANCE—WHILE BOOKKEEPING CLAUSE OF FIRE POLICY 
SHOULD BE GIVEN FULL LEGAL EFFECT, PARTIES’ INTENT 
SHOULD BE SOUGHT, AND REASONABLE, PRACTICABLE APPLI- 
CATION OF CLAUSE MADE TO FACTS. 

While clause in fire policy requiring assured to keep set of books clearly pre- 
senting complete record of business transacted should be given full legal effect 
to prevent fraud or imposition on insurer, parties’ intent should be sought, and 
reasonable, practicable application of clause made to facts of case; substantial 
compliance therewith being sufficient. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


3. INSURANCE—CLAUSE OF FIRE POLICY AS TO KEEPING BOOKS 
REQUIRES INSURED, IN’ GOOD FAITH AS PRUDENT MAN, TO 
KEEP BOOKS USUAL AND NECESSARY IN ORDINARY CONDUCT 
OF HIS BUSINESS. 

Reasonable interpretation of clause of fire insurance policy requiring insured 
to keep set of books plainly presenting complete record of business transacted is 
that insured agrees in good faith as prudent man to keep and produce such books 
as are usual and necessary in ordinary conduct of his business. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


4. INSURANCE—INSURED’S FAILURE TO RECORD CASH SALES IN 
DETAIL AND KEEP SLIPS IN SAFE HELD NOT BREACH OF IRON- 
SAFE CLAUSE. ‘ 
Failure of insured conducting large cash business to record cash sales in detail 

in ledger, wherein each day’s total was entered, and preserve slips in safe, held not 

breach of iron-safe clause invalidating policy. 

(For other cases, see Insurance, Dec. Dig. § 335[3, 4].) 

Appeal from the District Court of the United States for the Southern District 
of Georgia; William H. Barrett, Judge. ; 

Action by Jake Schneider, proprietor of the Fairfax Department Store, against 
the Massachusetts Fire & Marine Insurance Company. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

T. A. Hammond, of Atlanta, Ga., and Wm. M. Howard, of Augusta, Ga., for 
appellant. 

Kodney S. Cohen, of Augusta, Ga., and J. Wm. Thurmond, of Edgefield, S. C. 

(Herbert C. Gray, of Augusta, Ga., on the brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 


Foster, Circuit Judge. Appellee brought suit to recover on a policy of fire 
insurance of $10,000, issued by appellant, to cover a stock of merchandise in a 
department store operated by appellee at Fairfax, S. C., and secured a verdict and 
judgment for $9,948.63. The defense, raised in various ways unnecessary to state 
in detail, was that the'policy was void by reason of a breach of the so-called iron- 
safe clause in failing to take an inventory and keep and produce proper books. 

[1] There was evidence, not rebutted, on behalf of appellee tending to show 
the following state of facts: 

The store at Fairfax was opened for business September 26, 1925, and was 
destroved by fire the night of December 24, 1925. The total insurance was $77,000; 
all policies issuing for only three-fourths of the value of the merchandise covered. 
Before the store opened for business, on September 12, 1925, the date of the policy 
in suit, a consignment of merchandise of the value of $18,637.98 was received. The 
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invoice for this had been entered in a book, and on its receipt the merchandise was 
checked and verined with this book, which is the inventory relied on by appellee. 
Thereatter, up to the day of the tire, merchandise of the total net value ot 3119,- 
979.96 was added to the stock. The store usually had 10 or 12 clerks, and some 
times as many as 20 were employed. During the short time the store was open tor 
business the cash sales totaled $40,432.45, and the credit sales only $68.49. The 
clerks made out sales tickets for each sale, which sales ran from 5 or 10 cents to 
$30 or $40. Each day the total of the cash sales was entered in the ledger, but the 
items and prices were not shown. ‘Ihe cash sales slips were not put in the sate, 
and were destroyed by the fire. A regular set of books was kept, and these with 
the inventory and all invoices were produced. 

The provision of the policy relied on is as follows: 

“The assured will take a complete itemized inventory of stock on hand at least 
once in each calendar year and, unless such inventory has been taken within twelve 
calendar months prior to the date of this policy, one shall be taken in detail within 
30 days of issuance of this policy, or this policy shall be null and void from such 
date, and upon demand of the assured the unearned premium from such date shall 
be returned. 

“Ihe assured will keep a set of books, which shall clearly and plainly present 
a complete record of business transacted, including all purchases, sales and ship- 
ments, both for cash and credit, from date of inventory, as provided for in first 
section of this clause, and during the continuance of this policy. 

“The assured will keep such books and inventory, and also the last preceding 
inventory, if such has been taken, securely locked in a fire proof safe at night, and 
at all: times when the premises mentioned in this policy are not actually open for 
business; or, failing in this, the assured will keep such books and inventories in 
some place not exposed to a fire which would destroy the property hereby insured. 

“In the event of failure to produce such set of books and inventories for the 
inspection of this company, this policy shall become null and void, and such failure 
shall constitute a perpetual bar to any recovery thereon.” 

It is difficult to understand how, under the circumstances, any better inventory 
could have been made than is shown to have been made in this case. It was suf- 
ficient for all purposes. We will dismiss that contention without further comment. 

Appellant contends that the failure to preserve and produce the cash sales 
slips constituted a breach of warranty of the iron-safe clause. No other objection 
is urged as to the method of keeping the books, nor is fraud suggested. 

[2] A similar provision to that above quoted appears in all standard fire policies 
on merchandise in stores, and it is well settled that it is to receive a reasonable 
interpretation and may be complied with substantially and not literally. While 
full legal effect should be given it to prevent fraud or imposition on the insurer, 
the intent of the parties should be sought, and a practicable application of the 
clause be made to the facts of each case. See Liverpool, etc., Ins. Co. v. Kearney, 
180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460. 

[3] A reasonable interpretation of the clause is that the insured agrees to, in 
good faith, as a prudent man, keep and produce-such books as are usual and neces- 
sary in the ordinary conduct of his business. 

[4] In this connection there was uncontradicted testimony tending to show that 
it is not customary to preserve cash sale slips in a business such as conducted by 
appellee, except for a limited time, say three to six months, and that it is imprac- 
ticable, if not impossible, to keep them in a place safe from fire. 


Appellant relies principally on our decision in Wright v. Union Ins. Co. (C. 
C. A.) 13 F. (2d) 612. We think that case may be distinguished from the one at 
bar. There the cash sales were negligible, and we were dealing with books pur- 
porting to show credit sales. It is practicable for the insured to keep a record of 
sales on credit, showing items and prices. This is necessary for his own protec- 
tion, and no prudent man would neglect to do so. The insurer has the right to 
rely upon this obvious method of keeping books. That he will do so may be said 
to be within the contemplation of the parties. On the other hand, thousands of 
establishments conduct large cash businesses with-no more record of sales than a 
cash register. Surely a reasonable interpretation of the iron-safe clause does not 
require us to say, in effect, that insurance running into the millions is void, and 
that the premiums for protection have been paid in vain, if the insured fails to 
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record his cash sales in detail in such establishments. We find no merit in this 
contention. 

[5, 6] Testimony was admitted over objection tending to show that appellee’s 
margin of profit on cash sales was 331/3 per cent. on cost, or, in other words, 
that the gross amount of sales included 25 per cent. profit. As the policy was not 
void for breach of warranty, appellee was not limited to producing his books, and 
parole evidence was admissible to prove the loss. One well-recognized method of 
doing so is to show the amount of total sales, reduced to cost by proving the margin 
of profit, and by deducting that from the value of the goods shown by the inven- 
tory, together with those thereafter purchased to show what was in the premises 
at the time of the fire. There was also testimony tending to show that from the 
books, inventory, and invoices produced, estimating the profit on sales at 25 per 
cent., the total loss was $102,139.22, The way was open to appellant to rebut this, 
but no attempt was made to do so. This evidence was not objectionable as tending 
to vary or supplement the books. 

Other errors assigned all run to the contentions above considered, and it is 
unnecessary to refer to them in detail. The record presents no reversible error. 

Affirmed. 


ORIENT INS. CO. v. SKELLET CO. 
Circuit Court of Appeals, Eighth Circuit. October 31, 1928. No. 8140. 
28 Federal Reporter (2d) 968. 

1. INSURANCE—INSURER’S DENYING LIABILITY ON MINNESOTA 
POLICY DOES NOT DEPRIVE INSURED OF RIGHT TO ARBITRATE 
LOSS, BUT LIABILITY THEREFOR IS SUBJECT TO LITIGATION. 
Under Minnesota statute prescribing standard fire insurance policy form as 

construed by Minnesota Supreme Court, insurer’s denial of liability and refusal to 

participate in arbitration does not deprive insured of. right to arbitration as to 


amount of loss, but question of insurer’s liability under policy will be left to litiga- 
tion. 


(For other cases, see Insurance, Dec. Dig. §§ 567, 574[5].) 


2. INSURANCE—POLICY AGAINST LOSS ON MERCHANDISE IN IN- 
SURED’S WAREHOUSE FOR WHICH INSURED MAY BE LEGALLY 
LIABLE HELD ONLY TO COVER INSURED’S LIABILITY. 

Fire insurance policy insuring owner of public storage warehouse against loss 
on merchandise not owned by insured, “for which they may be legally liable,” held 
to cover only insured’s liability for loss of stored goods, and not the goods them- 
selves, and insured was therefore not entitled to recover on policy in absence of 
showing that loss was due to negligence of insured for which it was liable to 
bailors. 

(For other cases, see Insurance, Dec. Dig. § 157.) 


Appeal from the District Court of the United States for the District of Minne- 
sota; Joseph W. Molyneaux, Judge. 

Action by the Skellet Company against the Orient Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

Nathan H. Chase, of Minneapolis, Minn., for appellant. 

LeRoy Bowen, of Minneapolis, Minn. (Ivan Bowen, of Minneapolis, Minn., 
on the brief), for appellee. 

Before Lewis, Circuit ‘Judge, and Phillips and Sanborn, District Judges. 

Lewis, Circuit Judge. [1] Skellet Co. maintained a public storage warehouse. 
It obtained from Orient Ins. Co. a fire policy insuring it against loss or damage 
by fire, “On merchandise and property of every description, not owned by the 
assured, for which they may be legally liable, all while contained in the ten-story, 
fireproof building, situate and being No. 247-253 Sixth Avenue South, Minneapolis, 
Minnesota.” The policy, aside from the subject-matter insured, was in the terms 
prescribed by the state statute, and after the fire occurred the insured had its 
claimed loss or damage assessed by arbitrators, the insurer refusing to participate 
in the proceeding. It denied liability and objected to arbitration. The State Su- 
preme Court had held that under the Minnesota standard fire policy the insured had 
the right to have the amount of its loss settled in that way, even though the insurer 
denied liability and refused to participate in the arbitration. Abramowitz v. Con- 
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tinental Ins. Co., 170 Minn. 215, 212 N. W. 449. We had the statute under con- 
sideration in Continental Ins. Co. v. Titcomb (C. C. A.) 7 F. (2d) 833, and held, 
following McQuaid Market House Co. v. Home Ins. Co., 147 Minn. 254, 180 N. 
W. 97, that the statute called for a common-law arbitration as distinguished from 
an appraisement; and we further held that although the statute prescribed the terms 
of the policy it was contractval when issued, bound the parties as to the mode of 
procedure in ascertaining the loss, but did not oust the courts of jurisdiction on 
the question of liability of the insurer. In a late case, Itasca Paper Co. v. Niagara 
Fire Ins. Co. (Minn.) 220 N. W. 425, the Minnesota court again considered the 
rights of the insurer and insured to have an award of the loss fixed by arbitrators, 
whether the liability be admitted or denied. The court, speaking through its Chief 
Justice, said: 

“Defendant contends that a denial of liability solely upon the ground that the 
policy does not cover the destroyed or damaged property operates as a bar to the 
right of the assured to demand any appraisal whatsoever. Such contention is con- 
trary to the holding of Abramowitz v. Continental Ins. Co., supra. If so, it would 
be an effective and simple way to destroy the insured’s right of appraisal. 

“An award does not preclude the insurer from subsequently having its liability 
on the policy judicially determined. The findings of the board on the matter of 
coverage are conclusive, in so far as their determination is necessary and an element 
or step in arriving at the amount of loss and damage; but, though conclusive for 
such purposes, it does not have such efficacy upon the question of liability, which, 
when raised, must be decided by the court. 

“Defendant was afforded the opportunity, provided by law, to be present and 
participate in the proceedings before the board. It elected not to do so. It had 
the privilege to appear there, deny liability, and litigate before the board the amount 
of loss and damage. Its appearance or nonappearance alone is of no moment. 
Having the opportunity to participate, the findings of the board as to amount of 
loss and damage are just as conclusive as if the defendant had participated in the 
organization and procedure of the board. * * * Plaintiff was entitled to the ap- 
praisal. The award stands and evidences the amount to be paid if defendant’s 
liability on the contract is established.” 

See also Hamilton v. Ins. Co., 136 U. S. 242, 10 S. Ct. 945, 34 L. Ed. 419. 

The purpose of the statute, then, as construed, embodied in the policy, was to 
ascertain and fix contractually the amount of the loss and damage to the insured 
and leave only the question of insurer’s liability therefor to judicial inquiry if 
denied. We therefore reject as unsound the contention that no award could be 
made by arbitration until the question of insurer’s liability was first settled by 
admission or adjudication. 

The arbitrators found the loss and damage occasioned by the fire to be $37,- 
012.74, and insured then brought this action to recover the full sum named in the 
policy, $5,000. It is the contention of Skellet Co. that the goods themse!ves stored 
in the warehouse were insured, while the insurance company insists that by the 
plain terms of the policy it only insured Skellet Co. against its legal liability to 
the bailors; and it pleaded in its answer that Skellet Co. was in no manner respon- 
sible for the fire, that the fire was not due to any negligence of Skellet Co., that 
Skellet Co. exercised such care in the premises as a reasonably careful person would 
have exercised under similar circumstances; it pleaded the state statute which 
holds a public warehouseman to the exercise of reasonable care only and exempts 
him from liability where loss or injury could not be avoided by the exerc'se of 
the same reasonable care that an owner of similar goods would exercise, unless 
by agreement he binds himself to greater care, alleged that Skellet Co. had no 
such agreement and that it exercised the reasorable care that an owner of similar 
goods would have exercised under the circumstances, and that it issued to the 
bailors of all stored goods warehouse receipts and contracts which restricted its 
responsibility to the exercise of reasonable care in receivinig, handling, keeping, 
and delivering goods left in storage. Skellet Company’s complaint did not allege 
or admit that the fire was caused by its negligence or failure to exercise reasonable 
care. 

A demurrer challenged the answer on the ground that it did not state facts 
sufficient to constitute a defense, and was sustained by the court. Judgment was 
then entered against the insurer and the ruling on the demurrer is the error assigned 
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and complained of here. Whether the court committed error in that ruling turns, 
of course, on the question as to what was the subject-matter insured. Was it 
the stored goods themselves or was it the legal liability of the warehouseman to 
its bailors? 

[2] Congededly, Skellet Co’s relation to the owners of the stored goods and 
its interest in them was such as entitled it to take out insurance for their protec- 
tion. Any expression in an insurance contract signifying that intent and purpose 
is sufficient. To that end the clause “for which they may be legally liable” should 
have been omitted, or there should have been a statement that the goods described 
were held in trust, or a similar expression of like import should have been used— 
and then there could be no doubt that the contract was made in the name of Skellet 
Co. for the benefit of the real owners. But the quoted clause, in the absence of 
“held in trust,” etc., is the antithesis of any purpose of that kind, and there is no 
ambiguity. It is plain that the only subject insured was the legal liability of Skellet 
Co. for the stored goods. Minneapolis, St. P. & S. S. M. Ry. Co. v. Home Ins. 
Co., 55 Minn. 236, 56 N. W. 815, 22 L. R. A. 390; Id., 64 Minn. 61, 66 N. W. 132; 
Id., 71 Minn. 296, 74 N. W. 140; Washburn-Crosby Co. v. Home Ins. Co., 199 
Mass. 463, 85 N. E. 592; Home Ins. Co. v. Baltimore Warehouse Co., 93 U. S. 
527, 23 L. Ed. 868; California Ins. Co. v. Union Compress Co., 133 U. S. 387, 
10 S. Ct. 365, 33 L. Ed. 730. Counsel for Skellet Co. relies on the two cases last 
cited, or rather, on expressions found here and there in the opinions in those cases. 
Counsel for the insurance company cites other expressions found therein which he 
says look the other way. But these are all argumentative in support of the con- 
clusioins reached, that the policies in those cases covered the goods and protected 
the reat owners. One was issued to a warehouse company insuring against loss 
or damage by fire on “merchandise hazardous or extra-hazardous there owned or 
held by them in trust, or in which they have an interest or liability, contained in” 
a certain described warehouse; the other was issued to a compress company on 
“cotton in bales, there owned or held by them in trust or on commission” while 
contained in specified places. In our judgment the opinions in these two cases sup- 
port the reasoning of Judge Mitchell in the case in the 55th Minnesota and Judge 
Loring in the 199th Massachusetts, in each of which the policy under considera- 
tion was substantially the same as the policy in this case, and in each of which 
it was held that the subject covered was only the liability of the insured. The 
Minnesota case went to the Supreme Court of that state the third time, and the 
principle announced in the first opinion was adhered to. It there appears that 
the policy issued to the railway company insured it “on flour, corn, grain, seeds, 
provisions, and other merchandise, excluding petroleum or its products; it heing 
understood and agreed that the insurance under this head is to cover the liability 
of the insured as carriers and warehousemen, as well as their own property, * * * 
while contained in their elevator situated at Gladstone, Mich.” Of this language 
Judge Mitchell, speaking for the court, said: 

“It is too plain to admit of argument that, as to the property of others intrusted 
to its custody, this was not an insurance for the benefit of the shippers, but for 
the benefit of the plaintiff exclusively, and onlv to the extent of its own interest. 
It is well settled that, if the carrier would insure for the benefit of the owners of 
the property, this must appear from the use of apt terms in the policy to that 
effect. There is not a word in this policy that indicates anv intent to insure any 
other interest than that of the plaintiff to the extent of its liability as carrier and 
warehouseman. It necessarily follows that to entitle plaintiff to recover it was 
incumbent on it to prove that it was: liable as a carrier or warehouseman to the 
owners for the loss of the grain destroyed by fire in its elevator at Gladstone.” 

On being remanded to the trial court the railway company admitted of record 
that the fire in its elevator was caused by the negligence of its servants. It was 
then held to be entitled to recover, as shown by the subsequent appeals. So also 
in the Washburn-Crosby Co. Case, Judge Loring, in deliveriing the opinion of the 
court, said: 

“The policy in the case at bar in terms provides that it is a policy ‘attaching 
upon the property, interests and legal liability of the Boston & Maine Railroad.’ 
That is the equivalent of a statement that it is not a policy for the benefit of whom 
it may concern.” 

Other cases which recognize the right of a bailee to take insurance covering 
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only his legal liability to his bailor, and which point out the distinction in terms 
to be observed between a policy of that kind and one which insures the goods for 
the benefit of the bailor, are Lancaster Mills v. Merchants’ Cotton-Press Co., 89 
Tenn. 1, 14 S. W. 317, 24 Am. St. Rep. 586; Roberts v. Firemen’s Ins. Co., 165 
Pa. 55, 30 A. 450, 44 Am. St. Rep. 642; Fire Ins. Ass’n v. Merchants’ & Miners’ 
Transp. Co., 66 Md. 339, 7 A. 905, 59 Am. Rep. 162; and Kellner v. Fire Ass’n of 
Phila., 128 Wis. 233, 106 N. W. 1060, 116 Am. St. Rep. 45. 

This action is on the award of arbitrators, and the answer seems to us to state 
a good defense to the facts pleaded in the complaint. The court erred in sus- 
taining the demurrer. 

Reversed and remanded. 


NATIONAL UNION FIRE INS. CO. v. CASE & RISNER. (No. 172.) 


Supreme Court of Arkansas. Oct. 15, 1928. 
Rehearing Denied Nov. 26, 1928. 
10 Southwestern Reporter (2d) 497. 


1. INSURANCE—ASSURED’S FALSE WARRANTY THAT BUILDING IN- 
SURED CONTAINS NO METAL FLUES GENERALLY RENDERS FIRE 
POLICY VOID, WHERE POLICY SO PROVIDES. 

Falsity of warranty by assured that buiilding insured against fire contains no 
metal flues generally renders policy null and void from date of its issuance, where 
policy so provides and allows reduced rate in consideration of the warranty. 

(For other cases, see Insurance, Dec. Dig. § 316.) 


2. INSURANCE—COMPANY ISSUING FIRE POLICY WITH FALSE FLUE 
WARRANTY CLAUSE, AFTER AGENT AGREED TO INSPECT HOUSE 
TO DETERMINE CONDITION OF FLUES, HELD ESTOPPED TO 
ASSERT FORFEITURE. 

Insurance company, whose agent agreed to inspect house to determine condition 
of flues after assured stated that he did not know whether there were any metal 
flues in the house, held estopped to claim forfeiture on account of falsity of flue 
warranty clause in policy, which it attached on issuing the policy, since insured 
had right to rely upon fact that the agent had made an inspection. 

(For other cases, see Insurance, Dec. Dig. § 389[7].) 


Appeal from Circuit Court, Stone County; S. M. Bone, Judge. 

Action by Case & Risner, a partnership, against the National Union Fire In- 
surance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Case & Risner, a partnership, sued the National Union Fire Insurance Com- 
pany to recover on a policy of insurance in the sum of $1,500. The suit was de- 
fended upon the ground that the falsity of a warranty in the policy as to the con- 
dition of the insured property rendered the policy void. 

The facts necessary to determine the issue raised by the appeal may be briefly 
stated as follows: Case & Risner were engaged in business at Mountain View, 
Stone county, Ark., and owned a farm with a dwelling house on it which was in 
the country some distance from town. On the 12th day of April, 1926, Ray Case, 
a member of the partnership made a written application to A. P. Golden, an agent 
of the National Union Fire Insurance Company, with authority to solicit insurance 
and issue policies, for a policy of fire insurance on a farmhouse and barn in the 
sum of $1,500. Ray Case had not seen the farmhouse and barn for between four 
and six months previous to the application for the policy of insurance. On that 
account, he was unable to state definitely the condition of the farmhouse with 
regard to whether or not there were any metal flues in it. There was a reduced 
price for the insurance provided the house did not contain any metal flues running 
up through the roof or sides of the house. It was agreed between Golden and 
Case that the application in respect to the flues should be blank and that the parties 
would later go out in the country and inspect the flues, so then a change might be 
made in the terms of the policy to conform to what should be found to be the 
facts in the case after the flues had been inspected. It was agreed between the 
parties that a policy of insurance should be issued dated as of the 12th day of 
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April, 1926. Some 10 days later Ray Case neatent the: ‘policy of ‘insurance, which 
contained a warranty which reads as follows: 
“Flue Warranty. 
“For no Brick-on-Edge, Tile, Cement or Metal 
Flues. 
“Clauses. 
“Permits and. No. 109. 
“Warranties. 
“October 1920. 

“In consideration of the reduced rate at which this-policy is issued, it is war- 
ranted by the assured that the building described in this policy or addition thereto 
contains no brick-on-edge, tile, cement or metal flue; and it is further warranted 
that. no such flue shall be erected during the term of this policy. If this war- 
ranty is violated in any particular, this policy shall be null and void.” 

Case accepted the policy, and at tne time dd not know whether or not there 
was a metal flue of any kind in the house. He supposed that the agent of the 
insurance company had gone out and examined the property without him and had 
issued the policy in accordance with the facts found by his inspection of the house. 
He knew the importance of knowing whether or not the house contained any metal 
flues. He did not learn that there was a metal flue in the house until about a month 
= the house had been destroyed by fire. The fire occurred on the 19th day of 

ay, 1926. 

There was a verdict and judgment for the plaintiffs, and the defendants have 
duly prosecuted an appeal to this court. 

Williamson & Williamson, of Monticello, ‘or appellant. 

Owens & Ehrman, of Little Rock, for appellee. 

Hart, C. J. (after stating the facts as above.) [1] The sole ground relied 
upon for a reversal of the judgment is that the falsity of the flue warranty clause 
in the policy, copied in our statement of facts, rendered the policy absolutely null 
and void from the date of its issuance. This is the general rule on the subject, 
but the facts and circumstances in the case at bar warranted a finding that the 
insurance company should be estopped from claiming a‘ forfeiture of the policy on 
this account. In Insurance Co. v. Brodie, 52 Ark. 11 (quoting first syllabus), 11 
S. W. 1016, it was held: 

“The issue of a policy of insurance with a full knowledge or notice of all the 
facts affecting its validity, is equivalent to an assertion that it is valid at the time 
of its delivery, and is a waiver of any ground for avoiding it, then known to the 
insurer. And as to such ground the knowledge of an agent who receives the ap- 
plication on which the policy is issued, is regarded as the knowledge of the com- 
pany for which he acts, and notice to him is notice to his principal.” 

In the same case the court also held (quoting the second syllabus) : 

“Where the agent of a company authorized to fill up a blank application for 
insurance against fire, does so by writing therein answers as to the condition of the 
property to be insured, which he knows to be false, the company will be estopped 
from setting up the falsity of such answers to avoid a policy issued on the applica- 
tion, although the latter contains a clause warranting the answers to be true.” 

In that case the applicant for insurance made his answers to questions in his 
application a warranty, and in closing the discussion of the subject, and holding 
that the insurance company was estopped from claiming a forfeiture on the ground 
of the falsity of the warranty, the court said: 

“We, therefore, conclude that the appellant was estopped from taking advantage 
of the falsity of the answer appended to the question, ‘Do all stove pipes, go 
directly into brick chimneys?’ if, at the time the policy sued on was issued, it, 
personally, or through its agent, knew or had notice of, the facts which the ques- 
tiion was intended to elicit.” 


As recognizing the same principle, see Providence Life Assurance Co. v. Reut- 
linger, 58 Ark. 528, 25 S. W. 835. 

Counsel for appellant rely for a reversal of the judgment upon: the principle 
of law decided in Commonwealth Life Insurance Co: v. Tanner, 175 Ark. 482, 300 
S. W. 927. We-do not think that case-has anv application here: There ‘the fact 
that the insured was-in bad: health was not found out by the agent: of the company 
until after the policy had been issued, and on this account the court held that there 
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was no estoppel. Here the agent had legal notice that the insured property had 
metal flues at the time of the issuance of the policy, and this brings the case within 
the principles of law decided in the Brodie Case. 

{n Cooley’s Briefs on Insurance (2d Ed.) vol. 5, p. 4222, it is recognized that 
there is a conflict in the authorities on this subject. The author said that in Western 
Assurance Co. v. Stoddard, 88 Ala. 606, 7 So. 379, it was held that an insurance 
company is estopped to rely on a misrepresentation in assured’s application, made 
a warranty by the policy, if the company’s agent had knowledge of the fact when 
the policy was issued. Numerous other cases are cited in support of this proposi- 
tion, and among them is Insurance Co. v. Brodie, 52 Ark. 11, 11 S. W. 1016. 

[2] It is insisted, however, that this case should be differentiated from those 
cases because the agent in the case at bar did not have actual knowledge that the 
insured property contained metal flues. It will be remembered, however, that the 
agent was put upon inquiry in the matter and agreed to ascertain the facts of which 
the insured was ignorant. He then issued the policy without making further in- 
quiry as to the truth or falsity of the condition of the flues, and thereby waived a 
warranty in the policy in conflict with the actual facts. 

In Skinner v. Norman, 165 N. Y. 565, 59 N. E. 309, 80 Am. St. Rep. 776, the 
court held that where an agent of the insurance company, soliciting insurance, stated 
that he did not know whether the property was incumbered or not, and the insurer 
agreed to inquire regarding it of the owner, but issued the policy without making 
the inquiry, a failure to indorse or note an incumbrance on the policy did not 
invalidate it, though the property was in fact mortgaged. The reason for so hold- 
ing is that the insurance agent’s failure to comply with his agreement to ascertain 
the condition of the property led the plaintiff into what was practically a trap, and 
that the insurance company should not be allowed to plead its ignorance of a fact 
of which it had agreed to obtain knowledge. If the agent had delivered the policy 
and at the same time had told the insured that he had refused or had suggested 
inspecting the property as to the condition of the flues, doubtless the insured would 
have refused to take the insurance with the warranty clause in question in it. 
At least, he could have decided whether he would take the policy with that clause 
in it. The insurance agent had agreed to inspect the property with regard to the 
condition of the flues, and this induced the insured to take the policy of insurance 
in question. The insurance agent knew that the insured did not claim knowledge 
of the condition of the flues and that the policy was to be issued and a change 
made after the house was inspected, if necessary. When the policy was issued, the 
insured had the right to rely upon the fact that the agent of the insured had already 
made an inspection of the premises and had issued a policy in accordance with 
the facts ascertained. 

Hence the record in the case at bar warranted a finding in behalf of the insured 
that the insurer should be estopped from claiming a forfeiture of the policy. 

Therefore the judgment will be affirmed. 


GLOBE & RUTGERS FIRE INS. CO. v. BATTON. (No. 263.) 
Supreme Court of Arkansas. Nov. 19, 1928. 
10 Southwestern Reporter (2d) 859. 

1. INSURANCE—INSURED, ON DENIAL OF LIABILITY BY INSURER 
WITHIN 60 DAYS OF LOSS, MAY BRING SUIT IMMEDIATELY. 
Where insurance company denies liability within 60 days after loss, the insured 

was not required to wait further before instituting suit. eh . 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

2. INSURANCE—COURT PROPERLY ALLOWED ATTORNEY’S FEES ON 
RECOVERY BY INSURED OF SUM DEMANDED. 

Where insured suing on policy after denial of liability by insured, recovered 
the sum demanded, court did not commit error in allowing attorney’s fees. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


3. INSURANCE—INSURED DID NOT WAIVE RIGHT ACCRUING BY 
REASON OF INSURER’S DENIAL OF LIABILITY BECAUSE FURN- 
ISHING PROOF OF LOSS AFTER INSTITUTION OF SUIT. 

Where insured, in accordance with request by’ insurance company, furnished 
proof of foss after instituting suit on policy, and expressly reserved right of action 
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which had accrued to him by reason of insurer’s denial of liability, and called atten- 
tion to the fact that he had been compelled to incur expense of employing attorney, 
the right so accruing was not waived. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 


Appeal from Circuit Court, Little River County; B. E. Isbell, Judge. 

Suit by E. B. Batton against the Globe & Rutgers Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

McMillen & Scott, of Little Rock, for appellant. 

Shaver, Shaver & Williams, of Ashdown, for appellee. 

Situ, J. The appellant insurance company, hereinafter referred to as the com- 
pany, issued a policy of fire insurance to appellee on his residence in the sum of 
$400, and on October 28, 1927, the building was totally destroyed by fire. At the 
request of the company’s local agent, appellee furnished an estimate of his loss 
in the sum of $1,363.89, and was then advised by the local agent that no other 
proof of loss would be required. 

A few days after the fire an adjuster came to see appellee about his loss, 
but the parties did not meet, and on November 26, 1927, the adjuster wrote the 
local agent that in his opinion there was no liability on the part of the company, 
for the alleged reason that appellee had made no effort to extinguish the fire, but, 
as a matter of compromise, $300 was offered. This offer was declined by appellee. 

The letter containing this offer was sent by the adjuster to the company’s local 
agent, who sent it to appellee, and, after receiving this letter, appellee called on 
the local agent, who advised him to settle as otherwise he would have the expense 
of a lawsuit with an attorney’s fee, and appellee thereupon offered to take $375 
in settlement of his claim, provided same was paid at once. 

A few hours later appellee consulted an attorney, who informed him that, if 
a recovery was had against the company for the full amount of the policy, judg- 
ment would be rendered in his favor ‘or a penalty of 12 per cent. as well as an 
attorney’s fee. Appellee went, immediately after receiving this information, to the 
local agent, and withdrew his offer of compromise, and announced that he would 
demand the full face value of the policy, but he was advised by the agent that he 
had already written a letter submitting the offer. 

Appellee did nothing until December 10, 1927, except to call on the local agent 
several times to ascertain what the company had done or would do about the policy, 
and on the date last mentioned appellee was informed by the local agent that the 
company had done nothing, and was not going to pay anything. The testimony 
of the local agent varied slightly, but he admitted that, after reading to appellee 
the letter from the adjuster, he stated, “I said it looked like from the report and 
what the adjuster said that they (the company) would not do anything.” 

We think the court was warranted in finding (the case having been tried be- 
fore the court without a jury) that the company had denied liability, and, this being 
true, appellee was not. required to wait longer to bring suit on the policy, and he, 
in fact, brought this suit on the date on which he was advised that the company 
would not pay him for his loss. Fire Ass’n of Philadelphia v. Bonds, 171 Ark. 
1066, 287 S. W. 587. 

After the suit had been brought, the company requested appellee to furnish 
additional proof of loss, and this request was complied with on December 24, 
1927, which date was still within 60 days of the date of the fire. 

In this proof of loss appellee recited a denial of liability by the company and 
the consequent institution of the suit, and demand was there made for a reasonable 
attorney’s fee to compensate the attorney appellee had been required to employ 
and the 12 per cent. penalty. 

The company filed an answer December 31, 1927, in which it admitted liability 
for the full amount of the policy, but denied liability for the attorney’s fee or 
statutory penalty. 

The court rendered judgment for the face of the policy, with an attorney’s 
fee of $100 and the statutory penalty, and this appeal is from that judgment. 

The policy sued on contained the provision that the loss insured against should 
be payable 60 days after proof of loss, and it is therefore insisted that, inasmuch 
as the company answered within 60 days after proof of loss had been furnished, 
admitting liability for the face of the policy, the attorney’s fee and penalty should 
not have been allowed. It is also insisted that, by complying with the company’s 
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request for proof of loss after the institution of the suit, appellee waived any right 
he may have had to claim the penalty and attorney’s fee. 

[1, 2] As we have said, the court was warranted in finding that within 60 days 
of the fire the company denied liability, and, this being true, the insured was not 
required to wait further before instituting suit, but he had the right to sue at once. 
Fire Ass’n of Philadelphia v. Bonds, supra; Old American Ins. Co. v. Wexman, 
160 Ark. 571, 255 S. W. 6. In the exercise of this right appellee employed counsel, 
who brought this suit, and, as there was a recovery of the sum demanded, the court 
did not err in allowing an attorney’s fee. 

[3] We do not think appellee waived any right which had accrued to him 
by furnishing proof of loss after the institution of the suit. On the contrary, he 
expressly reserved this right, and called attention to the fact that through the 
company’s denial of liability he had been compelled to incur the expense of em- 
ploying an attorney, and a fee would be demanded on that account. 

The fee allowed does not appear to be unreasonable, and the penalty is fixed 
by the statute. The judgment is therefore affirmed. 


FEDERAL FIRE INS. CO. v. HARVEY & CO. 
Court of Appeals of Kentucky. June 8, 1928. 
As Modified on Denial of Rehearing, Nov. 16, 1928. 
10 Southwestern Reporter (2d) 311. 

1. INSURANCE—QUESTION WHETHER WRITTEN THREATS WARN- 
ING INSURED TO LEAVE HOUSE WERE MATERIAL TO RISK RE- 
QUIRING DENIAL OF RELIEF UNDER FIRE POLICIES ON GROUND 
OF CONCEALMENT HELD FOR JURY (KY. ST. § 639). 

In actions on fire policies covering house and household furniture and stock of 
merchandise, in which defense was raised that insured concealed facts material to 
risk, issue whether written threats alleged to have been received by insured warn- 
ing him to move away from house or take consequences, if received before insur- 
ance was procured, were material to risk, under Ky. St. § 639, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


2. INSURANCE—FAILURE OF INSURED TO PLEAD AND PROVE VAL- 
UE OF FURNITURE OR MERCHANDISE COVERED BY FIRE POLI- 

CIES HELD TO PRECLUDE RECOVERY THEREON. 

Failure of insured, suing on fire policies covering house, and kitchen and house- 
hold furniture, and merchandise, to allege and prove value of kitchen and house- 
hold furniture and stock of merchandise held to prevent recovery, though value of 
the merchandise was pleaded. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


3. INSURANCE—PARAGRAPHS OF ANSWERS IN ACTIONS ON FIRE 
POLICIES, ASSERTING VIOLATION OF IRON-SAFE CLAUSE, WERE 
HELD DEMURRABLE. 

Paragraphs of answers in actions on fire policies, alleging plaintiff’s failure to 
comply with requirements of iron-safe clause, were held insufficient on demurrer. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal from Circuit Court, Hart County. 

Actions by Harvey & Co. against the Federal Fire Insurance Company. The 
court sustained a demurrer to certa'n paragraphs in the answers and entered judg- 
ment for plaintiff, and defendant appeals. Judgment reversed with directions, and 
order sustaining demurrer affirmed by operation of law. 

— & Laurent, of Louisville, and Watkins & Carden, of Munfordville, for 
appellant. 

C. B. Larimore and C. B. Dowling, both of Munfordville, and Terry & Ro- 
mines, of Edmonton, for appellees. 

Tuomas, J. The members of the firm of Harvey & Co. were Dr. P. D. Harvey 
and his wife, Cora Harvey. They jointly owned a frame building in Knob Lick, 
Metcalfe county, Ky., in a portion of which they resided. In another portion they 
conducted a retail merchandise business, and a side room was occupied by the hus- 
band as his physician’s office. 

On September 26, 1924, there was issued to them a fire insurance policy by ap- 
pellant and defendant below. Federal Fire Insurance Company, indemnifying them 
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against loss to the building not to exceed $1,250, and to the household and kitchen 
furniture in the dwelling portion of the building not -to.exceed the sum of $1,000. 
On October 3, 1924, the same company issued to them another fire insurance 
policy on the stock of merchandise not to exceed $1,000. On the 1st day of Decem- 
ber thereafter all of the insured property was destroyed by fire, and two separate 
actions were filed by plaintiff against defendant in the Hart circuit court to recover 
the total insured amounts in both of the policies. 

The petition on tle policy covering the building and household and kitchen 
furniture nowhere averred the value of the personal property insured therein, nor 
did the original petition on the other policy contain any averment of the value of 
the merchandise destroyed and insured under it, but an amended petition in that ac- 
tion, however, did allege its value, and which was controverted of record. The an- 
swer in the suit to recover for the loss of the building and household and kitchen 
furniture in no way cured the failure to allege the value of the personal property 
involved therein. In other respects the answers in both actions denied the mater- 
ial averments of the petition in their first paragraphs, and the second paragraphs 
defended on the ground that plaintiffs had not complied with any of the conditions 
contained in what is commonly known as the “iron-safe” clause, which was a part 
of both policies, and by its express terms its observance was made a condition pre- 
cedent to the continued liability of the company. The court sustained plaintiff's 
demurrer filed to that paragraph in each case to which defendant objected and ex- 
cepted. 

The third paragraph of the answers averred that defendant had violated a con- 
dition in the policy providing that it should be void if the insured “concealed or 
misrepresented, in writing or otherwise, any material fact or circumstance con- 
cerning this insurance or the subject thereof.” It was averred that in violation of 
that condition of the policy Dr. Harvey, one of the plaintiffs, had incurred the en- 
mity of a neighbor, and that he had not only been threatened personally by that 
enemy, but had received letters and notes warning him to move away from his 
home, and the last of which said: 

“You have had one notice to leave. This is your last. Leave or take what 
follows.’ ‘ 

The first one was found on the porch of the building, and accompanying it was 
a bundle of switches, a box of matches, and a drawing of a skull and crossbones. 
It was defendant’s contention that the concealment of such facts was material to 
the risk within the condition of the policy relied on in that paragraph of its an- 
swers. Appropriate pleadings made the issues, and the jury, under the instructions 
given by the court, returned a verdict in favor of plaintiffs for the full amount of 
the insurance, and, defendant’s motion for a new trial having been overruled, it 
prosecutes this appeal. 


A number of questions are argued in brief as grounds for reversal, but we 
think they are all included in (1), the refusal of the court to sustain defendant’s 
motion for a peremptory instruction in its favor, and (2), error of the court in 
sustaining plaintiffs’ demurrer filed to the second paragraph of the answers relying 
upon plaintiffs’ failure to comply with the requirements of the “iron-safe” clause 


contained in each policy; and we will dispose of those two grounds in the order 
named. 


1. It is insisted in support of ground (1) that the peremptory instruction for 
defendant should have been given because (a) plaintiffs concealed the material facts 
hereinbefore stated, so as to avoid the policy and defeat their right to recover there- 
on under the condition in the policy stipulating against such concealment; and (b), 
that there was no evidence introduced by plaintiffs to prove the value of the stock 
of merchandise, and that there was no averement in the petition on the policy cov- 
ering the household furniture as to its value. 


[1] With respect to reason (a), there was abundant evidence to show that the 
written threats received by Dr. Harvey were each of them after the insurance was 
procured; but if it had been otherwise, it is our conclusion that it was an issuable 

. fact for the jury to determine under proper instructions from the court as to the 
materiality of the facts alleged to have been concealed. It will be observed that 
the condition against such concealment, and providing for an avoidance of the policy 
therefor, made it applicable only to “material” facts, the same as we have uni- 
formly applied to the language of section 639 of our present Statutes with reference 
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to statements madé in an application for a policy of insurance. The court submit- 
ted such issues in what we regard as-correct instructions. We must therefore over- 
rule this ‘contention of appellant in support of ground (1), supra. 

[2] Reason (b), in support of ground (1), is equally untenable, so far as de- 
feating the entire sum sought to be recovered in the action on the policy insuring 
the building and the household and kitchen furniture, because the proof was sufh- 
cient to uphold’ a submission of the right of recovery for the value of the building 
covered by that policy, and a peremptory instruction to find for defendant upon the 
whole case would have been improper. But the motion should have been sustained 
as to the $1,000 insurance on the household and kitchen furniture because there was 
no allegation in the petition as to its value; and the same is true as to the action 
on the policy insuring the stock of merchandise, since there was no testimony as 
to its value, although the pleading in that case, as amended, did aver its value, but 
which was denied by defendant. See Connecticut Fire Ins. Co. v. Moore, 154 Ky. 
18, 156 S. W. 867, Ann. Cas. 1914B, 1106. 

[3] 2. The legal question involved in ground (2) was reconsidered by this 
court in the recent case of Fidelity-Phcenix Fire Insurance Company v. Bate Hy- 
den, decided November 13, 1928, and reported in 226 Ky.—, 10 S. W. (2d)—, and 
some former opinions of this court, holding the “iron-safe” clause in insurance poli- 
cies invalid, were adhered to by a majority of the court, under the stare decisis doc- 
trine. Following that decision, the contention made under this ground must be 
denied, and, for the same reason, the ruling of the trial court in sustaining the de- 
murrer to the second paragraph of the answers is approved. 

Wherefore the judgment is reversed, with directions to grant the motion for a 
new trial and for proceedings consistent herewith. 


WESTCHESTER FIRE INS. CO. v. CLINE et al. 
Court of Appeals of Kentucky. Oct. 9, 1928. 
Rehearing Denied Dec. 4, 1928. 

10 Southwestern Reporter (2d) 605. 

1. INSURANCE—WHETHER HOUSE WAS USED FOR MANUFACTURE 
OF MOONSHINE WHISKEY, AVOIDING FIRE POLICY ON GROUND 
OF MISREPRESENTATIONS, HELD QUESTION FOR JURY. 

Issue whether house destroyed by fire was used for manufacture of moonshine 
whiskey, so as to avoid policy for concealment or misrepresentation of'facts mater- 
ial to risk, held for jury in action on fire policy. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from Circuit Court, Montgomery County. 

Action by John Cline and another against the Westchester Fire Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Frank M. Drake, of Louisville, and C. D. Grubbs, of Mt. Sterling, for appel- 
lant. 

W. B. White, of Mt. Sterling, for appellees. 

Stantey, C. The appellees, John Cline and Nettie Cline, were the joint owners 
of a 1%4-story frame dwelling in Montgomery county, which with their household 
goods was insured by appellant, Westchester Fire Insurance Company, in the aggre- 
gate sum of $1,500. The building and practically all its contents were destroyed 
by fire, and, the insurance company having refused payment, this suit was instituted. 

The company pleaded that, either at the time the policy was issued or there- 
after, the building, with the knowledge of appellees, was used for the manufacture 
of moonshine whiskey, which use materially increased the hazard; that the insured 
had falsely represented the property to be occupied as a dwelling, and concealed the 
fact that intoxicating liquor was being made therein; that the company was misled 
in making the contract of insurance, and, had it known the alleged true conditions, 
the policy would not have been issued. To defeat payment, the company relied on 
the provisions in the policy to the effect that it should be void if the insured had 
concealed or misrepresented any material fact or circumstance concerning the insur- 
ance or subject thereof, or if the hazard be increased by any means. within the 
control or knowledge of the insured. . 

On the trial the defendant properly assumed the burden of proof, to sustain 
which the following facts were shown: The ¢heriff and two deputies, accompanied 
by a federal prohibition agent, went to appellees’ home on the afternoon of June 
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27, 1927, looking for a moonshine still. When they came within 100 yards of the 
dwelling they detected odors of still mash; whereupon two of the officers went di- 
rect to the house, and the other two went down a small hollow back of the house, 
On reaching the house, one of the men asked Mrs. Cline where her husband was, 
and she told them he was out in the field harrowing. She gave them a drink of 
water and brought out some chairs. While there they noticed some mash in the 
yard near the house, the quantity of which is only described as “not very much.” 
After a short while these officers went out to their automobile near the barn, and 
in a few minutes Mr. Cline and the other officers came up from the field. They 
asked permission to search his home, which he declined to grant. While he was 
taking out his mules, smoke was seen issuing from under the eaves of the house, 
and, though his attention was called to the fire, he continued ungearing his team. 
All of the men, including Cline, then went to the house and got out as much of the 
furnishings as they could from the first floor. During the progress of the fire sev- 
eral barrels were disclosed in the second story, and afterwards the officers found 
in the embers an oblong copper boiler of 15 or 20 gallon capacity and a coil or 
worm. The boiler was such as is used in washing clothes, as well as in making 
whiskey. No top or cap to the boiler, nor pipe by which it and the coil might have 
been connected, were found, although search was made for them in the debris. 
Mrs. Cline told the officers at the time the receptacle was found that it was her 
wash boiler. This was all the evidence introduced by appellant, except to prove 
the policy would not have been issued, had the company known there was a moon- 
shine still in the building. 

The appellees provcd by Mrs. Cline and several other witnesses that there was 
no still or distilling operations carried on in the house. Their testimony is posi- 
tive and unequivocal. By several witnesses appellees showed that the boiler found 
by the officers was used for boiling clothes and canning purposes; that the coil had 
been picked up by appellees’ daughter at a place where it was thrown by Mr. Cline 
when he had torn up a still on his farm several weeks before; that the substance 
referred to by the officers as “still mash” was in fact a soured mixture of meal and 
skimmed milk prepared by Mrs. Cline and fed to her chickens, ducks, and turkeys, 
of which she had quite a flock. The barrels are accounted for as containing vine- 
gar, potatoes, and canned fruit, stored on the second floor, as there was no cellar 
under the house. Mrs. Cline testified without contradiction that when the officers 
came to the house she invited them in, and when they did not do so she brought 
out some chairs for them. She was alone in the house when it caught on fire, and 
her explanation of the fire is that she had been burning in the grate some things 
taken from her wardrobe; that she was preparing to paper the room, and had cut 
the wall paper, put the trimmings on to burn, and then gone to the kitchen to get 
the paste. In 10 or 15 minutes she heard a “roaring,” and came back into the room 
to find “everything on fire’; the paper trimmings having “turned over,” as she 
expresses it. She had left some wall paper on the floor close to the fire-place, and 
the portieres or curtains over the stair entrance were not over two feet from the 
fire place. There had been no fire in the second story that day, or at any other 
time, as there was no flue or arrangement for having a fire up there. 

{1] It will be observed that there is little or no conflict in the evidence. The 
appellant showed conditions and circumstances sufficient to warrant the inference 
or conclusion that a moonshine still was being operated in the building, but the un- 
contradicted evidence introduced by appellees explained or accounted for those cir- 
cumstances. Appellant contends the verdict is flagrantly against the evidence. We 
do not so consider it. Indeed, we hardly see how a different verdict could have 
been reached. Appellant was entitled to have the case submitted to the jury (West- 
chester Fire Insurance Co. v. Crume, 223 Ky. 707, 4 S. W. (2d) 716) which was 
done under instructions not complained of. 


[2, 3] Another ground relied upon for a reversal of the judgment is that the 
trial court erred in not granting appellant a new trial on the ground of newly dis- 
covered evidence. One of counsel for appellant filed his affidavit, stating he had 
been informed by an unnamed citizen that he had information that there had been 
found in the debris of the burned building a coal oil stove and air compressor, 
which are articles used in the manufacture of liquor; that such facts were unknown 
to him at the time of the trial, and could not have been ascertained by the exercise 
of ordinary diligence; that this could be proved by one of the deputy sheriffs who 
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had testified on the trial, but who had failed to disclose such facts to the affiant. 
We do not regard such evidence of sufficient probative effect as likely to change the 
result; but, whether it was or not, neither the affidavit of the witness nor of any 
agent or officer of appellant company is filed showing he would so testify. Such, 
it is well settled, is indispensable to consideration of the newly discovered evidence 
or its effect. Reliance Coal & Coke Co. v. L. & N. R. Co., 203 Ky. 1, 261 S. W. 
609; American Central Insurance Co. v. Hardin, 148 Ky. 246, 146 S. W. 418; Mc- 
Intosh v. Commonwealth, 209 Ky. 203, 272 S. W. 423. 

Counsel for appellant concede this rule, but say it should not be applied in this 
instance, as the witness was not in their confidence or under their control. He had 
testified for appellant on the trial of the case as to what he had observed and found 
in the building, and so far as the record discloses he was not unfriendly to appel- 
lant. The court made no error in refusing a new trial. 

The judgment is affirmed. 

FIDELITY-PHOENIX FIRE INS. CO. v. HYDEN. 
Court of Appeals of Kentucky. Nov. 13, 1928. 
10 Southwestern Reporter (2d) 829. 
1. INSURANCE—VIOLATION OF INVENTORY AND IRON-SAFE CLAUSE 
oe ee INSURANCE POLICY HELD NO DEFENSE TO ACTION ON 
POL . 


Violation of inventory and iron-safe clause of fire insurance policy covering 
stock of goods and furniture and fixtures held no defense to action on policy. 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 


2. INSURANCE—INSURANCE IS VOLUNTARY BUSINESS, AND NO IN- 
SURANCE COMPANY NEED INSURE PROPERTY UNLESS SATIS- 
FIED WITH CONDITIONS UNDER WHICH PROPERTY IS KEPT. 


Insurance is a voluntary business, and no insurance company is required to in- 
sure property unless it is satisfied with conditions under which insured property is 
kept. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

Thomas, Logan, and Rees, JJ., dissenting. 

Appeal from Circuit Court, Pulaski County. 

Action by Bate Hyden against the Fidelity-Phcenix Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

W. B. Morrow, of Somerset, and T. M. Galphin, Jr., and Gordon & Laurent, 
all of Louisville, for appellant. 

Kennedy & Jones, of Somerset, for appellee. 

Wiis, J. Bate Hyden owned and operated a general store in Pulaski county. 
He insured the stock of goods for $1000 and the furniture and fixtures for $250 
in a single policy issued by the Fidelity-Phoenix Fire Insurance Company. The 
property was totally destroyed by fire while the policy was in force. The company 
declined to pay the loss, and this action was instituted to recover the full amount 
of the insurance. The defense was rested on the ground that the inventory and 
iron-safe clause of the policy had been violated by the assured. That clause in 
the policy in question was as follows: 

“It is made a condition of this insurance: (1) that the assured under this 
policy shall take an inventory of the stock and other personal property hereby in- 
sured at least once every twelve months during the term of this policy, and unless 
such inventory has been taken within one year prior to the date of this policy, 
one shall be taken in detail within thirty (30) days thereafter; (2) that the as- 
sured shall keep a set of books showing a complete record of business transacted, 
including all purchases and sales both for cash and credit; (3) that the assured 
shall keep such books and inventory securely locked in a fireproof safe at night 
and at all times when the store mentioned in the within policy is not actually open 
for husiness, or in some secure place not exposed to a fire which would destroy 
the building where such business is carried on: (4) that in case of loss the assured 
shall nroduce such books and last inventory.” 

11] The circuit court sustained a demurrer to the answer, and. unon refusal 
of the defendant to plead further, rendered judement for the plaintiff for the total 
amount of the insurance specified in the contract. The insurance company appeals. 





250 The Insurance Law Journal, Vol. 72. [Feb., 1929 


The sole question presented is whether the court erred in sustaining the demurrer 
to the defense interposed. Appellant concedes that the ruling of the lower court 
was in accord with a long line of cases decided by this court. Phoenix Ins. Co. 
v. Angel, 38 S. W. 1067, 18 Ky. Law Rep. 1034; Sun Mutual Ins: Co. v. Crist, 39 
S. W. 837, 19 Ky. Law Rep. 305; Citizens’ Ins. Co. v. Crist, 56 S. W. 658, 22 Ky. 
Law Rep. 47; Niagara Fire Ins. Co. v. Heflin, 60 S. W. 393, 22 Ky. Law Rep. 
1212; Mechanics & Traders Ins. Co. v. Floyd, 49 S. W. 543, 20 Ky. Law Rep. 
1538; Germania Ins. Co. v. Ashby, 112 Ky. 303, 65 S. W. 611, 23 Ky. Law Rep. 
1564, .99 Am. St. Rep. 295; Springfield Fire & Marine Ins. Co. v. Shapoff, 179 Ky. 
813, 201 S. W. 1116; London Guarantee & Accident Co. v. Massman, 214 Ky, 688, 
283 S. W. 1051. 

[2, 3] It is insisted, however, that these cases were rested upon unsound prin- 
ciples and should be definitely overruled. The same insistence was made and met 
in the Massman Case, supra, where this court said in substance that, after business 
has been conducted and contracts made in reliance upon decisions, it is too late to 
establish a new rule, and this court ought not to disregard decisions which define 
a rule of property when the considerations impelling it are not overwhelming. The 
Legislature for many years has acquiesced in the rule announced and applied, al- 
though that body could change it without affecting current contracts. If this court 
should change the law, it would defeat many contracts now valid, deprive persons 
of protection for which they have paid, and relieve the insurance companies of 
risks they have incurred. Insurance is a voluntary business, and no insurance com- 
pany is required to insure property unless it is satisfied with the conditions under 
which the insured property is kept. Persons desiring insurance are not hurt, as 
they may readily provide the conditions which will enable them to obtain and 
keep it. The considerations entering into the matter have been ably presented and 
fully considered, and we are persuaded that the decisions on the point should not 
be disturbed. We are admonished by a long line of authority that caution should 
govern our steps, and acourse of decision well understood and long followed should 
not be departed from unless required by the imperious demands of justice. Tribble 
v. Taul, 7 T.'B. Mon. 456; Home Ins. Co. v. Smither, 199 Ky. 344, 251 S. W. 169. 

No such demand is presented by the complaint of the decisions in question 
It is probable that all fire insurance now in force in this state has been written 
since the decisions now criticised were announced, and the question should, after 
such a history, be regarded as at rest. If relief from the operation of the rule 
is desired, the application should be addressed to the General Assembly. 

The judgment is affirmed. 

Whole court sitting. 


Tuomas, J. (dissenting). I find myscif so much out of harmony with the 
oninion of the majority members of the court that I feel impelled to not only 
dissent from it, but also to as briefly as possible register my reasons therefor. The 
reason for such disagreement on my part grows out of a desire, and what I also 
conceive to be my duty, to strive to make the opinions of this court to not only 
harmonize with the great body of the declared law upon any given subject, but 
also that they be supported by reason and logic, and that they should never be 
rested upon an unfounded ipse dixit of the judge writing the opinion or upon 
pure dictum of a prior opinion. 

The doctrine of the majority opinion was first promulgated by this court in 
the case of Phoenix Insurance Co. of Brooklyn v. Angel, 38 S. W. 1067, 18 Ky. 
Law Rep. 1034, wherein it was said in the opinion that what is commonly termed 
the iron-safe clause in insurance policies was “without consideration.” Not a case 
was cited in support of that statement, and I am confident that no amount of in- 
dustry on the part of counsel in that case, or on the part of the writer of that 
opinion, would have discovered any authority to sustain it. In point of fact, as I 
shall later endeavor to show, every court of last resort in the Union, and every 
textwriter upon the subject, are of one accord that such promissory warranties in 
insurance policies are not only valid, but that they are also supported by the same 
consideration that passes between the parties for all other obligations and prom‘ses 
that they each assume and make under the terms of the insurance contract. I cite 
no cases in support of that statement in this dissenting opinion, because the wide 
search that I have made in this, and other recent cases coming before this court 
involving the same question, has convinced me that ro court has ever held to the 
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contrary. Moreover, the ipse dixit, to which I have referred, was unnecessary in 
that particular Case, ‘since it appeared that the provision with reference to the “iron- 
safe clause” was waived by the agent who issued the policy, because he knew at 
the time of delivering it that the insured had no iron safe, and which a respectable 
number of courts hold is sufficient to constitute a waiver on the part of the com- 
pany, if the particular agent had authority to make it. 

For some considerable time insurance policies provided for no substitute action 
in lieu of the required iron safes, but latterly there has been added to that clause, 
in policies containing them, these words, “or in some secure place not exposed to 
a fire which would destroy the building where such business is carried on,” and 
which requirement, like the provision for the iron safe, is for the purpose of secur- 
ing the preservation of the books containing the required inventories “at night. and 
at all times when the store mentioned in the within policy is not actually open for 
business.” In other words, the requirement is more modern policies is simply one 
to preserve the evidence of the value of the property insured and to prevent it from 
being destroyed by the same fire that destroyed the property. That promissory war- 
ranty may be complied with, either by providing an iron safe and keeping the evi- 
dence therein at night and when the store is not open for business, or by removing 
the evidence to ano’ ier building that would not be exposed to a fire that desroyed 
the insured one, and the courts everywhere have exacted no more than a substantial 
compliance with such provisions. With the policy in the Angel Case providing for 
no substitute method of preservation other than the keeping of an iron safe, and 
with knowledge on the part of the agent that the insured had none at the time the 
policy was issued and delivered, it might well have been said that the provision was 
waived, instead of tearing it out of the policy upon the ground that it was “with- 
out cons:deration,” and it was in effect so held in that opinion. 


That opinion was followed by the cases of Sun Mutual Insurance Co. v. Crist, 
39 S. W. 837, 19 Ky. Law Rep. 305, and Citizens’ Insurance Co. v. Crist; 56 S. W. 
658, 22 Ky. Law Rep. 47. In the first one the court does not refer to or mention 
the Angel Case, but plants its decision upon the conclusion that the promissory 
warranty contained in the iron-safe clause was included in and governed by the 
provisions of section 639 of our present statutes, enacted in 1874, with reference 
to statements contained in an application for a policy of insurance, and which this 
and other courts now hold has no reference to promissory warranties contained in 
the policy itself, as will be seen from our two recent opinions of Niagara Fire In- 
surance Co. v. Mullins, 218 Ky. 473, 291 S. W. 760, and Niagara Fire Insurance v. 
Hankins, 220 Ky. 234, 294 S. W. 1070. The second cited Crist opinion followed 
the first one, and it referred to the Angel opinion as announcing the same doctrine, 
i. e., that section 639 applied to promissory warranties contained in the policy. But 
nowhere in that opinion did it follow the statement in the Angel opinion that the 
“iron-safe”’ provision was “without consideration.” It likewise appeared in the 
later Crist opinion that the agents who issued the policy waived the provision be- 
cause of their knowledge at the time of issuing the policy that the insured had no 
iron safe. In the meantime the case of Mechanics’ & Traders’ Insurance Co. v. 
Floyd, 49 S. W. 543, 20 Ky. Law Rep. 1538, was rendered by this court. In that 
case the pronouncement of “no consideration” made in the Angel Case was quoted 
with apparent approval. 

Following the latter Crist opinion, the case of Niagara Fire Insurance Co. v. 
Heflin, 60 S. W. 393, 22 Ky. Law Rep. 1212, was decided by this court. In that 
case the insured kept a complete set of books at his dwelling house within the times 
prescribed in the clause under consideration, but he had by oversight left a small 
cashbook in his store which was destroyed by the fire, but the rest of his books 
that furnished the information embodied in the purpose of the clause were preserved 
and produced on the trial, and it was shown that all the cash taken in had been 
deposited in a bank and which corresponded to the entries of the cashbook that 
was destroyed. It was in effect held in that case that there had been a substantial 
compliance with the provisions of the policy, and for that reason the opinion said: 

“It will, therefore, be unnecessary for us to determine whether these stipulations 


of the policy are warranties or mere representations under the terms of the stat- 
ute.” 


It will he seen that the court declined to so hold, as it had also done in the 
Crist opinions, ‘and likewise it declined to rest its opinion upon the invalidity, for 
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any cause, of the stipulation with reference to the preservation of the evidence 
(iron-safe clause). The opinion did not even mention the preceding ones ‘in the 
Angel and Crist Cases. 

The Heflin Case was followed by the case of Germania Insurance Co. y. Ashby, 
112 Ky. 303, 65 S. W. 611, 23 Ky. Law Rep. 1564, 99 Am. St. Rep. 295, and in that 
opinion the Angel Case was neither mentioned nor its holding indorsed, since the 
court affirmed the judgment appealed from upon the ground that the agent issuing 
the policy in which the condition was contained knew that the insured had no iron 
safe at the time, and therefore waived the condition. On the other hand, the opin- 
ion in that case, impliedly at least, recognized the validity of the clause, but said 
that it did not avoid the policy “when the agent of the company soliciting the insur- 
ance knew there was no such safe,” although it added, “and there is no considera- 
tion shown for such agreement.” The opinion then continued by saying “the rea- 
son for this rule is [not the one that there was no consideration], that such clauses 
are conditions subsequent that operate as a forfeiture of the right to compensation 
for loss sustained, and the courts will never declare a forfeiture of a right, where 
there is any reason for an equitable estoppel from such plea.” and the Heflin and 
the second Crist Cases are cited as authority for that statement. There could have 
been no use for all that writing, manifesting a reason for disallowing the defense 
of noncompliance with the iron-safe clause, if this court thought at the time of writ- 
ing that opinion that it was wholly invalid for the want of consideration, or for any 
other cause. 

The next case from this court is Springfield Fire & Marine Insurance Co. v. 
Shapoff, 179 Ky. 804, 201 S. W: 1116. In that opinion the Angel and Crist Cases 
are referred to, but their holding was not indorsed nor approved, since the policies 
therein sued on were issued in the state of Mississippi insuring a stock of goods 
in that state and where the fire occurred. The courts of Mississippi, being one of 
all the other courts except Kentucky upholding the clause, had long since announced 
a different doctrine from that contained in the Angel opinion, and the law of that 
state was invoked in the Shapoff Case. The defense there was that the insured 
had failed to comply with the clause by taking an inventory of his stock within the 
time prescribed in it. The court found, however, that insured had taken such in- 
ventory within the time stipulated, and under the construction put upon the condi- 
tion in the policv it was held that there had been no violation of it by the insured. 

The next and last case from this court dealing with the question is that of 
London Guarantee & Accident Co. v. Massman, 214 Ky. 688, 283, S. W. 1051. The 
policy there involved was what is,commonly known as a “burglary policy.” It con- 
tained a clause that— 

“The company shall not be Jiable for loss * * * unless books are kept by the 
assured and the loss can be accurately determined therefrom by the company.” 


The action on the policy was defended upon the ground that the quoted clause 
had no been complied with. The safe of the insured was robbed, and it appeared 
in the evidence that the thief or thieves also took the books which he kept therein. 
However, the effect of the stealing of the books upon the right of plaintiff to re- 
cover was really not presented in that case, because the lower court sustained a 
demurrer to the paragraph of the answer alleging that no such books were kept or 
preserved as required by the policy, and that ruling was affirmed by this court. 


T have thus devoted considerable time and space to a brief review of every case 
cited in the opinion in support of it, and I confidently submit that none of them 
really and actually approve of the doctrine of the Angel opinion excent the Floyd 
and Massman Cases. I have hereinbefore stated that every court of last resort in 
the Union, and all text-writers, oppose the doctrine of the majority op'nion, and 
many of them sharply criticize that doctrine as it was first announced in the Ancel 
opinion as heing entirely out of harmonv with the otherwise universal law unon the 
subject, and, likewise, as not supported bv logic or reason. Some of the authorities 
and cases so holding are 26 C. J. 249; 14 R. C. L. 1139: Joyce on Insurance (2d Fd.) 
§§ 2063 and 2063a: Ostrander on Tnsurance, § 299; Clements on Insurance, n. 264; 
Coolew’s Brief on Tnsurance. pp. 1813-1915; Thomncon v. State Assur. Co., 160 La. 
683, 107 So. 489; Hanover Fire Insurance Co. v. Wood. 213 Ala. 132,.194 So. 224, 
39 A. L. R. 1436: A&tna Insurance Co. v. Goldman, 33 Ga. Ann. 715, 128 S. FE. 13; 
German Alliance Insurance Co. v. Fort Worth Grain Co. (Tex. Com. App.) 269 
S. W. 430; Hughes Bros. v. Aétna Insurance Co., 148 Tenn. 293, 255 S. W. 363: 
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Home Insurance Co. v. Flewellen (Tex. Civ. App.) 221 S. W. 630; and Scottish 
Union & National Insurance Co. v. Warren Gee L. Co., 118 Miss. 740, 80 So. 9. 
See, also, a large number of cases cited in the opinions and annotations to the cases 

of Connecticut Fire Insurance Co. v. Jeary, 60 Neb. 328, 83 N. W. 78, 51 L. R. A. 

698, and Hanover Fire Insurance Co. v. Wood, 213 Ala. 132, 104 So. 224, 39 A. L. 

R. 1436. I will not undertake to cite all those cases. 

It is sufficient to repeat that I have been unable to find any case or any author- 
ity sustaining the doctrine of the Angel opinion upon which, as I have pointed out, 
and upon the Massman opinion, is the majority opinion rested. Neither the major- 
ity opinion, nor the one in the Massman Case, attempt to justify the holding in the 
Angel opinion upon any recognized sound principle. It is virtually conceded in both 
of them that the only ground upon which that opinion can be followed is upon 
the doctrine of stare decisis. I have already shown that up to the time of render- 
ing’ the Massman opinion only one other from this court (Floyd opinion) indorsed 
in toto the doctrine of the Angel opinion, and I do not regard those two opinions 
as establishing the fixed rule of property upon which the doctrine of stare decisis 
is built. Besides, who would be adversely affected by overruling the Angel opinion 
and the one in the Massman Case, except it be an insured who has .sustained loss 
under his policy and which has not been paid at.the time of the rendition of this 
opinion? I venture the statement that if a list of such cases could be taken .in 
this commonwealth, it would show but few, if any, persons in that condition. After 
the handing down of this opinion, correcting the law and harmonizing it so as.to be 
in unison with all the other declared law upon the .subject, and in harmony with 
logic, reason and sound principles, every insured carrying a policy containing an 
iron-safe clause would.comply therewith without purchasing an iron safe by sim- 
ply removing his books and inventories to a safe place during night and other 
times when the building in which the property .insured was located was not open 
for business. To so hold is against no public policy known to me; but, on the 
contrary, it would substantiate the right of parties to a contract, including an in- 
surance one, if sui juris, to insert any legal stipulation in their contract that they 
see proper. 

Moreover, experience and observation convinces me that to uphold such a 
clause would be in furtherance of promoting honesty and uprightness rather than 
entailing of hardships. There is no other practical method by which the insurer 
may be protected against fraud in the alleged value of the property destroyed. 
Boxes and receptacles, in which many articles of merchandise stock are incased, 
micht fill the shelves and create the appearance of a full stock. and at the same time 
be empty. The requirements of the policy condition are not difficult to comply with, 
and, evervthing considered, I think now is the time to correct the glaring error 
into which this court has fallen, and to discontinue traveling in that path. 

Judges Rees and Logan join me in this dissent. 

FLEET v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(No. 29021.) 
Supreme Court of Louisiana. Oct. 29, 1928. 
118 Sonthern Reporter 697. 

1. INSTTRANCF—INSTIRFD’S TSE OF BASEMFNT AS DANCE HALL 
AND OF OUTRUILDING FOR GAMBLING HELD TNCREASE OF RISK 
AVOIDING FIRE POLICY COVERING DWELLING. 

One takine out fire policy covering main building and outbuilding, while oc- 
cupied as dwelling, which provided policy should be void, if hazard was increased 
by means within insured’s control, held not entitled to recover for loss, where in- 
sured used hasement of main building for dance hall and used outbuilding for 
gambling hall, since such use of premises greatly increased risk and rendered pol- 
icy void. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 


Appeal from Civil District Court, Parish of Orleans; E. K. Skinner, Judge. 
Action by George L. Fleet against the National Fire Insurance Companv of 
Hartford, Conn. From the judgment in plaintiff’s favor claimed to be insufficient, 
plaintiff appeals. Modified and affirmed. 
; Andrew B. Booth, Jr., and M. C. Scharff, both of New Orleans, for appel- 
ant. 
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Sterling Parkerson, of New Orleans, for appeilee. 

LAND, J. Plaintiff sues to recover a loss of $3,000 on a policy of insurance is- 
sued to him by defendant company to cover a dwelling and outbuilding, owned and 
occupied by plaintiff, and destroyed by fire March 8, 1925. 

From a judgment in plaintiff’s favor for $30, the amount of premium paid, but 
otherwise rejecting his demands, plaintiff has appealed. 

{1] 1. Plaintiff has annexed to and made part of his petition the policy sued 
upon, which is in the “Dwelling House Form,” and was issued to plaintiff for a 
premium of $30. 

As appears from the policy, the insurance provided for therein consists of the 
sum of $3,000 on the main building and additions thereto, including the outbuilding 
and fences, “while occupied as a dwelling.” 

It is provided in lines 11, 14, 15, 20, and 21 of the conditions of the policy that: 

“This entire policy, unless otherwise provided by agreement, indorsed hereon 
or added hereto shall be void * * * if the hazard be increased by any means within 
the control or knowledge of the insured, * * * or if any change, other than by the 
death of an insured, take place in the interest, title, or possession of the subject 
of insurance (except change of occupants without increase of hazard) whether by 
legal process or judgment or by voluntary act of the insured or otherwise.” 

The defense of defendant company is that the insured violated the conditions 
of the policy and is debarred from recoverv thereon. 

The evidence in the case shows that, at the time of the fire, March 8,,.1925, the 
basement of the main building on the premises was.being used by the insured as 
a dance hall, and that an outbuilding, which was likewise covered by the policy, 
was being.used by him as a gambling hall. 

The evidence in the case further shows that the use of these buildings as a 
dance hall and as a gambling hall greatly increased the risk of fire, as compared, 
with their use as a dwelling, and that, had defendant company known of such uses, 
it would. have exacted a greatly increased premium for insuring these buildings if, 
in fact, it would have insured them at all. 

Up to the date of the issuance of.the policy sued upon, plaintiff had been pay- 
ing a premium of about $22.50 on an insurance of $1,500. Because of the addition 
of a basement.to the dwelling, and the erection of an outbuilding on the premises, 
the policy was renewed at an increased insurance of $3,000 and at a premium of only 
$30. 

The evidence in the case is clear that the relative degree of hazard as between 
a dwelling and a building used as a public dance hall or gambling place is about 
four and a half times greater for the dance hall or gambling place than for the 
dwelling. 


It is obvious that a public dance hall or gambling place would not be insured 
at the same rate of .premium as a dwelling. 

As the insured was not occupying the buildings as a dwelling house, and had 
increased the hazard by changing their lawful use under the policy to that of a 
public dance hall and gambling place, he is clearlv guilty of a violation of the condi- 
tions of the, policy, and his suit was properly rejected in the lower court as to any 
right of recovery of loss on the policy. 

2. There is considerable discussion in the briefs in the case upon the question 
of waiver of the conditions of the policy by defendant company at the date of its 
issuance. 

This discussion, however, is purely academic, as there are no allegations of such 
waiver in the petition filed in the suit, and no evidence in the record to show any 
knowledge upon the part of defendant company as to the use made of the buildings 
by plaintiff, when the policy was issued to him. 


[2, 3] 3. Defendant company has answered the appeal, and complains that, in 
the judgment of the lower court, it is decreed that “each side pay its own costs,” 
and asks for an amendment of the judgment so as to condemn plaintiff to pay the 
whole costs. 

It is alleged in the answer that defendant company, prior to the institution of 
the suit, offered to return to plaintiff the sum of $30, the amount of the premium, 
and that it was agreed between counsel for plaintiff and counsel for defendant com- 
pany that this offer should be considered as equivalent to a formal and legal tender 
and consignment and as having the effect of saine. 
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This statement in the answer is verified by the testimony of cdlnsel for defend- 
ant company. It is not contradicted. We see no goad reason, therefore, why the 
agreement should-not be enforced, as defendant.company would have made a for- 
mal legal tender in'the lower court had the agreement not been made. 

The legal effect of a real tender prior to suit is to cast upon the party to whom 
it has been made all of the costs of the subsequent litigation, when the amount due 
has been tendered as in the present case. C. P. arts. 407, 415, 416. 

It is orderec that the judgment appealed from be amended so as to condemn 
plaintiff to pay the costs in the lower court and on appeal in.this court. It is now 
ordered that the judgment, as amended, be affirmed. 

FIRST NAT. BANK OF CROSWELL v. NATIONAL FIRE INS. CO. OF 

HARTFORD, CONN. (No. 40.) 
Supreme Court of Michigan. Dec. 4, 1928. 
222 Northwestern Reporter 116. 

1. INSURANCE—CHANCERY COURT HAS JURISDICTION TO REFORM 
INSURANCE POLICY TO CONFORM TO AGREEMENT ACTUALLY 
MADE. 

Chancery court has jurisdiction to reform insurance policy to make it conform 
to agreement actually made. 


(For other cases, see Insurance, Dec. D’g. § 143[1].) 


2. INSURANCE—INSURANCE POLICY NOT INSURING PERSON OR 
PROPERTY INTENDED BECAUSE OF MUTUAL MISTAKE HELD 
PROPERLY REFORMED. 

Tornado insurance policy which, because of mutual mistake, did not insure 
person or property intended to be insured, held properly reformed by court in 
chancery. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


3. INSURANCE—INSURED MORTGAGEE PURCHASING AT FORECLOS- 
URE SALE AND BECOMING ABSOLUTE OWNER HELD TO HAVE 
INSURABLE INTEREST AT TIME OF LOSS. 

That mortgagee-insured purchased insured property at foreclosure sale and be- 
came absolute owner on expiration of period of redemption did not preclude him 
from recovering on subsequent destruction of insured property, as mortgagee was 
not stranger to insurance contract and still had insurable interest at time of loss. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 


4. INSURANCE—INSURER SENDING REPRESENTATIVE WHO INVES- 
TIGATED LOSS AND DENIED LIABILITY HELD TO HAVE WAIVED 
RIGHT TO PROOFS OF LOSS. 

Where, on destruction of barn covered by tornando policy, insured notified 
agent who wrote insurance, and agent notified insurer, which sent representative 
who made an investigation and denied liability, held that there was a waiver by 
insurer of its right to proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


Appeal from Circuit Court, Sanilac County, in Chancery; Xenophon A. Boom- 
hower, Judge. 

Suit by the First National Bank of Croswell against the National Fire Insur- 
ance Company of Hartford, Conn. Decree for plaintiff, and defendant appeals. 
Affirmed. 

Argued before the entire bench. 

Don R. Carrigan, of Port Huron, for appellant. 

, George Flott, of Croswell (C. F. Gates, of Sandusky, of counsel), for appel- 
ee. 

McDonatp, J. The purpose of this suit is to reform a tornado policy of in- 
surance and to recover damages for the loss of a barn which by the terms of the 
policy were payable to the plaintiff as mortgagee. 

At the time the policy was issued, the plaintiff’s mortgage was being foreclosed. 
The property covered was bid in by the mortgagce at the sheriff’s sale. As there 
was no redemption, the title became absolute in the plaintiff. A few days there- 
after, a barn on the premises was destroyed by a windstorm. No proofs of loss 
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were filed. The plaintiff gave notice of the loss to the defendant’s agent who had 
written the insurance. The agent notified the company, and an investigator or 
adjustor called on the plaintiff. It is claimed that he denied liability. After ne- 
gotiations for a settlement had failed, the plaintiff began a suit at law to recover 
its damages. Shortly thereafter, it was discovered that there were two mistakes 
in the policy: First, the property described was not the property intended to be 
covered by the policy; and, second, instead of naming the plaintiff as the insured, 
it named Van Nest and Cody, the mortgagors. On petition of the plaintiff, the 
cause was transferred to the chancery side of the court. Appropriate pleadings 
were filed, and the case came on for hearing, the result of which was that a de- 
cree was entered reforming the policy and granting the plaintiff damages for its 
loss in the sum of $1,000. From this decree, the defendant has appealed. 

[1, 2] It is first urged that the court in chancery had no jurisdiction to hear 
and to determine the issues involved for the reason that the plaintiff had an ade- 
quate remedy at law. 

The contention is without merit. Raymond vy. Auto-Owners Insurance Co., 236 
Mich. 393, 210 N. W. 247. 

The court had the power to reform the poli y and was not in error in doing so. 
The testimony clearly shows that because of a mutual mistake the policy did not 
insure the person or the property intended to be insured. In view of that fact, the 
court was right in holding that the loss should be covered by the policy as reformed. 

[3] It is next urged that the plaintiff cannot recover because it was not shown 
that it had an insurable interest in the property at the time of the loss. 

It is true that when the equity of redemption expired the mortgagee’s interest 
was extinguished and the absolute title became vested in the plaintiff. But though 
the plaintiff was the purchaser at the foreclosure sale, it was not a stranger to the 
insurance contract. When the policy was issued, it had an insurable interest in the 
property entirely separate from that of the mortgagor. It still had an insurable 
interest at the time of the loss. The only change was an increase of interest. The 
purpose of the insurance was to protect the plaintiff in whatever interest it had in 
the property at the time of the loss. It would be contrary to reason and justice 
to permit an insurer to escare liability merely because at the time of the loss the 
insured had acquired a greater interest in the property than he had when the policy 
was issued. In respect to this change of insurable interest, there is nothing in the 
policy to preclude the plaintiff from recovering its loss not exceeding the amount 
insured. The amount insured was much less than the actual loss. 

[4] It is further claimed that the plaintiff cannot maintain its suit on the policy 
because it failed to file proofs of loss. 

We think that the conduct of the defendant company following notice from 
its agent constitutes a waiver of its right to proofs of loss. When the loss oc- 
curred, the plaintiff notified the agent who wrote the insurance. The agent notified 
the company. The company sert on a representative, who made an investigation, 
after which he denied liability. He testified: 

“I was in Croswell in connection with this matter three different times. The 
first time I made a special trip up there for an investigation.” 

He further testified that he said to plaintiff’s cashier: 

“I believe I told him there was no moral hazard in connection with the risk 
or with the loss, but at the same time there was a question of liability poss‘bly under 
the policy on account of ownership and it seemed there would be no liability under 
the policy; that in order to dispose of the matter we might consider a compromise 
settlement and I asked him if he had any offer to make that I might submit to the 
company.” 

After this investigation from which the defendant evidently obtained sufficient 
information to enable it to determine its rights, and after a denial of liability, what 
occasion was there for the filing of proofs of loss as a condition precedent to the 
beginning of suit? It would have been a useless formality. 

In reforming the policy and granting damages to the plaintiff in the sum of 
$1,009. the trial court correctly disposed of the issues. 

The decree is affirmed, with costs to the plaintiff. 

Fead. C. J., and North, Fellows, Wiest, Clark, Potter, and Sharpe, JJ., concur. 





Hopping et al v. Continental Ins. Co. 


HOPPING et al. v. CONTINENTAL INS. CO. (No. 10.) 
Supreme Court of New Jersey. Nov. 14, 1928. 
143 Atlantic Reporter 552. 
1. INSURANCE—FULL RECOVERY, UNDER TWO $1,000 FIRE POLICIES, 
BY PLAINTIFF HOLDING $3,000 ADDITIONAL INSURANCE, RE- 
QUIRED PROOF OF $5,000 ACTUAL LOSS. 


Where plaintiff, suing on two fire policies of $1,000 each, held additional insur- 
ance of $3,000, and policy sued on limited insured to recovery of proportion of loss 
that amount of insurance bore to entire insurance, insured, to recover full amount 
of policies, had to prove total actual loss amounting to no less than $5,000. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE—FULL RECOVERY, UNDER FIRE POLICIES LIMITING 
RECOVERY TO PROPORTION OF LOSS THAT INSURANCE BORE 
TO ENTIRE INSURANCE, HELD SUSTAINED BY EVIDENCE. 


In action on two $1,000 fire policies, limiting recovery to proportion of loss 
that insurance bore to entire insurance, in which plaintiff carried $3,000 additional 
insurance, recovery for full amount of policy sued on held not so clearly against 
weight of conflicting evidence, showing loss in excess of $5,000, as to indicate mis- 
take, passion, or prejudice by jury. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Action by Caroline T. Hopping and others against the Continental Insurance 
Company. Verdict for plaintiffs. On defendant’s rule to show cause why plain- 
tiffs’ verdict should not be set aside. Rule discharged. 

Argued May term, 1928, before Trenchard, Kalisch, and Lloyd, JJ. 

Arthur T. Vanderbilt, of Newark, for the rule. 

Applegate, Stevens, Foster, Leonard & Reussille, of Red Bank, opposed. 

Per CurtaM. [1] This action was brought on two policies of insurance, for 
$1,000 each, of the Continental Insurance Company, the defendant, covering prop- 
erty of the plaintiffs in Red Bank, to recover for fire loss. The property was in- 
sured in another company in an additional sum of $3,000, and, under the standard 
clause contained in defendant’s policy, the defedant company is not liable for a 
greater proportion of loss than the amount insured bears to the whole insurance, 
in the present case, two-fifths. 

The plaintiffs, to recover the full amount of their policies, namely, $2,000, had 
to prove a total actual loss, according to the conditions of the policies, amounting 
to not less than $5,000. 


The jury rendered a verdict of $2,090, which included the full amount of the 
claim and interest. 

Defendant obtained this rule to show cause why the verdict should not be set 
aside on the grounds argued here that the verdict was against the weight of the 
evidence, and that it is excessive because it included the value of a refrigerator, 
namely, $800, destroyed in the fire, which defendant alleges was not included in 
plaintiffs’ proof of loss, nor covered by the policies sued on; defendant contending 
that evidence taken under the rule showed that it was the property of the tenant 
occupying the premises in question, and had been insured by such tenant, and the 
loss paid to him by the defendant. 

The contentions of the defendant that the verdict is against the weight of the 
evidence and that it is excessive may be considered together. The claim is, first, 
that the great weight of the evidence was to the effect that the loss was well below 
the figure of $2,000. We have looked into that question, and are unable to say that 
it is so. 

The plaintiff’s testimony as to the loss came from three or four witnesses, 
expert in character, only one of whom was interested, and apparently thev variously 
estimated the loss at from $5,400 to $8,500, and one of them expressly testified 
that the refrigerator was not included in his estimate. 

It is true that, on the contrary, a number of experts produced by the defendant 
considered the loss to be much less than those figures, one of them placing the 
figure as low as $1,696. 

[2] It will thus be seen that, even though the refrigerator, which apparently 
was worth $800, and was destroyed, was not a part of the proof of loss, nor a 
part of the actual loss, and even though it had been insured by the tenant, and 
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the loss paid to him, the figures would seem to show that the verdict cannot be 
said to be so clearly against the weight of the evidence as to indicate mistake, 
passion, or prejudice upon the part of the jury. 

[3] The judge left it to the jury, to say whether or not the refrigerator was 
included in the proof of loss, and told the jury that, if it was not, there could be 
no recovery for it; and there was no objection made to that instruction. We think, 
in the situation presented, we are justified in assuming that the jury did not include 
the refrigerator in the verdict, because an inspection of the proof of loss seems 
to demonstrate that it was not included in the proof of loss. 

lf that reasoning is correct, we do not see that we are much concerned about 
the so-called newly discovered evidence; but, if we are to look at that, then we 
are of the opinion that the so-called newly discovered. evidence is not newly dis- 
covered evidence within the technical rules. It was known to the defendant at 
the time of the trial, and is only cumulative. 

The rule to show cause will be discharged. 


RETAILERS’ FIRE INS. CO. v. JACKSON GIN CO. (No. 3084.) 
Court of Civil Appeals of Texas. Amarillo. Oct. 10, 1928. 
Rehearing Denied Nov. 21, 1928. 

10 Southwestern Reporter (2d) 799. 

1. INSURANCE—INSURANCE AGENCY’S EMPLOYE, GIVEN GENERAL 
AUTHORITY BY GIN COMPANY’S PRESIDENT TO KEEP GIN IN- 
SURED, HELD WITHOUT APPARENT AUTHORITY AS INSURER'S 
AGENT TO MAKE AGREEMENT TO RENEW POLICY. 

Insurance agency’s employe, who was given general authority by gin company’s 
president to keep gin insured, filled out and signed applications for such company, 
and sent them to such insurance companies as he thought would take risk until he 
succeeded in placing risk, held agent of gin company or both parties, without ap- 
parent authority as agent for insurance company to make oral agreement to renew 
policy. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 


2. INSURANCE—NOTICE TO INSURED’S AGENT FOR KEEPING PROP- 
ERTY INSURED THAT INSURER WOULD NOT RENEW POLICY 
WAS NOTICE TO INSURED. 

Notice to one, appointed by gin company as its agent to procure and keep in 
force insurance on gin, that insurance company would no longer carry risk after 
expiration of policy, was notice to gin company under general law of principal and 
agent. 

(For other cases, see Insurance, Dec. Dig. § 113.) 


3. INSURANCE—GIN COMPANY, WHOSE AGENT TO KEEP GIN IN- 
SURED ORALLY CONTRACTED TO RENEW POLICY, MUST BE 
HELD TO KNOW THAT IT PAID NO PREMIUMS FOR RENEWAL. 
Gin company, whose agent to keep gin insured was notified by insurance com- 

pany, before expiration of policy, that it would no longer carry risk, must be held 

to know that it had paid no premiums to insurance company for renewal of policy 
as orally agreed by agent. 
(For other cases, see Insurance, Dec. Dig. § 646[4].) 


Appeal from District Court, Wheeler County; W. R. Ewing, Judge. 

Action by the Jackson Gin Company against the Retailers’ Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals: Reversed and remanded. 

hompson, Knight, Baker & Harris, of Dallas, for appellant. 

Hill & Engledow, of Shamrock, and B. Y. Cummings, of Wichita Falls, for 
appellee. 

Hatt, C. J. The appellee in this case has not favored us with a brief, and 
under Court of Civil Appeals rule No. 41, we will adopt the statement of the nature 
and result of the suit made by appellant, which is as follows: 

By its original petition, the Jackson Gin Company alleged that on October 20, 
1926, it was, and for some time had been, the owner of a certain gin sittrated in 
Groom, Tex.; that at all of such times, the defendant maintained: an‘ insurance 
agency in Shamrock, Tex., known as the Sherwood Agency, of which one Ben 
Wooten was.a partner and was the duly authorized: agent of the defendant ‘to enter 
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into contracts of insurance against loss by fire; that the defendant, through such 
agency, carried a policy on plaintiffi’s property in the amount of $3,000 for ‘the 
year, which ended on October 20, 1926; that a short time before this policy ex- 
pired, the plaintiff, acting through J. H. Jackson, its president, entered into an 
oral contract with the defendant, through its agent, Ben Wooten, by the terms 
of which the defendant agreed to insure the gin property for a period of one 
year from October 20, 1926, against loss by fire, in the amount of $3,000, so that 
if the property were burned during the year the plaintiff would receive $3,000, 
according to the stipulations and conditions contained in the policy, which was 
in force during the year ending on Octuber 20, 1926, by reason of which the de- 
fendant became bound to pay such sum in the event the plaintiff’s property was 
destroyed by fire during the time mentioned. 

The defendant failed to issue this policy, though it had promised plaintiff so 
to do, and represented to plaintiff during the year 1927 that the policy had been 
issued and was in force and effect until October 20, 1927; that the insurance agency 
and Wooten had, for many years, retained the plaintiff’s policies; that the plain- 
tiff relied upon the promises of the defendant through said agent to renew the 
policy, and relied upon the representations that the policy had been renewed; that 
said agent failed to issue any policy for the year beginning October 20, 1926; that 
the statements made to the plaintiff that this policy had been issued were untrue; 
that by reason of the facts alleged, a valid, oral contract was entered into between 
plaintiff and defendant to the effect that the defendant, in consideration of the 
premium charged, would pay plaintiff $3,000 in the event his property was destroyed 
by fire at any time up to October 20, 1927, according to the terms of the policy 
which expired on October 20, 1926; that on July 31, 1927, all of this gin property 
was destroyed by fire, as a result of which plaintiff sustained a loss of $3,000; 
that under the contragt of insurance entered into verbally between the plaintiff 
and defendant by reason of the destruction of this property by fire, the defendant 
became bound to pay plaintiff this sum of $3,000, which it has refused to do, for 
which plaintiff prayed judgment. 

The defendant answered by general denial, and specially pleaded that portion 
of the policy relating to a cancellation of it, providing that it might be canceled 
by giving notice; that it never had any contract or agreement or policy outstanding 
or in force or delivered to the plaintiff at the time of the fire complained of by 
plaintiff, and, if it should be mistaken in this, that any contract or agreement or 
policy that it might have had with the plaintiff was canceled before the fire com- 
plained of by the plaintiff, or expired according to its terms before the fire; and 
that, at the time of the fire, it did not have in force or effect any such contract 
or agreement or policy as insures the property against the loss or damage by. fire 
for which plaintiff sues. 

Defendant further pleaded in the alternative that if it had any such policy 
as the plaintiff claimed, its liability thereunder would be no more than that pro- 
portionate part of the loss sustained as a result of the fire than its policy bears to 
the total insurance held by the plaintiff at the time of the fire, and that if any 
liability should be found to exist against it that liability should be limited to its 
pro rata part of the same, applying to each of the items upon which the plaintiff 
claims a loss and damage; that Ben Wooten named as its agent by plaintiff was 
not its agent, and had no power to do or perform the things mentioned by plaintiff 
in plaintiff’s petition. 


Special issues were submitted to the jury, which, together with their answers, 
we state as follows: 


(1) J. H. Jackson had an agreement and understanding with Wooten that he 
(Wooten) would renew the $3,000 policy in question in this case in the Retailers’ 
Fire Insurance Company. 


(2) Wooten had apparent authority as agent for the defendant company to 
make such an agreement. 


(3) That Jackson relied upon the statements of Wooten, if any were made, 
that such insurance policy would be issued. 


ae court instructed the jury that the phrase “apparent authority of an agent” 
is that which, though’ not actually granted, the principal knowingly permits the 
agent to exercise or hold him out as. possessing. 
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Based upon this verdict, the court rendered judgment in favor of the plain- 
tiff for the sum of $2,700, with interest from August 1, 1927, at 6 per cent. 

Numerous propositions are urged by the appellant, but in order to dispose of 
the case it will not be necessary for us to consider them in detail. 

The first contention is that Wooten, the agent who appellant claims promised 
to renew the policy theretofore existirg in the Retailers’ Fire Insurance Company, 
was the agent of the gin company, or at most was, as to the appellee company, 
a broker or the joint agent of appellant and appellee. The testimony in the record 
with relation to this matter is shown by the evidence of Wooten and of Jackson. 
Wooten testified in part as follows: 


“My name is Ben Wooten. I live at Shamrock, Texas, where I have lived for 
17 years. I am in the insurance business. The name of that business is W. J. 
Sherwood Agency. I have owned it since January Ist, 1927. * * * The agency 
carried insurance for J. H. Jackson and the Jackson Gin Company. Mr. Sherwood 
when he was in the business, handled the transactions with the Jackson Gin Com- 
pany and Mr. J. H. Jackson. After Sherwood got sick, I did. The Retailers‘ 
Fire Insurance Company had insurance on the Jackson Gin Company’s gin at 
Groom, Texas, for the year beginning October 20th, 1925; the policy was originally 
for $3,000.00 and was reduced to $2,500.00. * * * The Sherwood Insurance Agency 
had the blank policy in its possession, countersigned by the officers of the Com- 
pany. We wrote this policy by application. The Company had an application on 
this policy. The policy was issued. I can not say whether I wrote it or the girl 
in the office wrote it, but the Sherwood Agency issued it. * * * 


“I was trying to keep $17,000.00 on this gin. I got this figure of $17,000.00 
from the values of the gin. Mr. Jackson told me that he wanted that much insur- 
ance. One of the applications said $17,000.00 total insurance schedule. All the 
Companies required an application in connection with the policies on the gin. They 
required these applications on gin risks only, but all Companies require an applica- 
tion on gin risks. I could not say whether Mr. Jackson signed the application that 
was made to the Retailers’ Fire Insurance Company in 1925 for this $3,000.00 policy, 
we might have signed one for him. He signed the original application and then 
gave us the power to make applications to various other Companies. Mr. Jackson 
left the looking after all this insurance to the agency. Pursuant to his leaving 
it to us, either I or Mr. Jackson signed an application for this $3,000.00 policy in 
1925, and if I signed it, I signed Jackson’s name to it. ‘This policy was subse- 
quently cut $500.00 to $2500.00, and the policy as reduced to $2,500.00 had run 
out before the fire. ‘This various switching of policies, that is, when one would 
be cancelled and another put on the risk, I would either sign Jackson’s name to 
the application to the new Company or he would sign it, so that the business was 
handled as to all Companies the same way. One Company would tell me to cancel 
and I would cancel and send a new application out to another Company to see 
whether the new Company would take the risk. When I signed an application 
to the Retailers’ Fire Insurance Company with Mr. Jackson’s name or Mr. Jack- 
son signed it himself, the application says that the insured wants so much insurance 
on the gin and this application has got a lot of information on it. ‘There are 
about 100 questions on both sides of a sheet of paper. These questions are to be 
answered by him. When these questions are all filled out and the same signed, it 
requests the Company to issue Mr. Jackson so much insurance on this gin, that 
is what the application is for. It tells how much insurance he wants on his building 
and how much he wants on his machinery and how much he wants on his cotton 
house and how much he wants on his seed house and how much he wants on the 
platform and scales and tower, if he has any. ‘That all appears on the applica- 
tion. When the application is entirely completed, it is sent to the Company. Most 
of the time the Companies turn them back to you. They write and decline the 
application. When they write and say we don’t want this, we don’t write cotton 
gin, that is the end of it. Most alwavs they do that. * * * The Retailers’ Fire 
Insurance Company in 1925 originally had a $3,000.00 policy that was cut to $2,- 
500.00. About three months after that policy was issued, they reduced it $500.00. 
We wrote this policy with the permission of J. N. Parsons & Company of Dallas. 
Parsons wrote me a letter to write it. He was the General Agent for the Company 
in Texas at that time. Pursuant to his letter, I did write the policy. That was 
also the way the matter was handled with all the other Companies that I have 
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mentioned as having had a policy in force on the gin. I had a letter from the 
Retailers’ Fire Insurance Company before this 1925 policy expired, and they refused’ 
to re-write it and told me to mark my records accordingly. This $2500.00 policy 
expired on October 20th, 1926. Before that day the Retailers’ F’re Insurance Com- 
pany wrote me a letter and told me they were not going to write any further policy 
on that risk, that they did not want it. This was in line with what the other Com- 
panies had been doing; the risk was a hard risk on account of the character of the 
risk, not on account of Mr. Jackson. * * * Mr. Jackson and I talked every day or 
two in my office. He would come in and give me insurance on other property all 
the time. Mr. Jackson told me to keep the gin insured and I tried to do so. I 
did the best I could. It meant money to me to insure it. At the time the fire 
happened, I had applications out to Companies for insurance on this gin. I had 
out applications for $8,000.00 worth of insurance. These applications had gone 
to a brokerage company in New York. I could not place the risk in Texas. This 
brokerage concern in New York was Arthur F. Houghts & Company and the 
application to them was for $8,000.00. The policies then outstanding in the Fire 
Association and the Old Colony totaled $9,000.00, which with the $8,000.00 applica- 
tion that was pending in New York was to make up the total of $17,000.00 of 
insurance. ‘That was the shape the matter was in when the fire happened. As to 
how Mr. Jackson went about paying for these policies, we would bill him on the 
month following the date of the policy and he would pay us when we would see 
him. Mr. Jackson has not offered to pay me, nor has he tried to pay me, nor 
have I asked him to pay me any premiums for the Retailers’ Fire Insurance on 
any policy, or conversation or anything else having to do with the fire risk follow- 
ing October 20th, 1926. Nothing like this has been done. * * * 

“On the Monday before the fire happened I had applications out for insurance 
for the Jackson Gin Company; one of them was to the Westchester Fire Insurance 
Company, one to the Liverpool, London & Globe and one to the National Fire 
Insurance Company of Hartford. I mentioned a letter that I received from the 
Retailers’ Fire Insurance Company before their policy expired in 1926, that they 
did not want the line any more. From the time I got that letter from the Re- 
tailers’ Fire Insurance Company until the fire I tried every old line company in 
the State of Texas to get that gin covered by insurance. I could not place it in 
a single company. I was making this effort continuously. During 1926 Mr. Jack- 
son paid the premiums on a policy in the Old Colony Insurance Company for $5,- 
000.00 of $197.50 and policy in the Fire Association of Philadelphia for $4,000.00 
of $158.00 and a policy on the products for $2,000.00, on which the prem‘um was 
$39.50. That is all the premiums he paid. As to printed form of the fire policy 
in use. the Company has the right to cancel at any time. All Companies use the 
same form of policy and have used them since I have been in the insurance busi- 
ness. * * * This expired policy in the Retailers’ Fire Insurance Company is the 
first and only cotton gin policy we have had in our office. It was authorized by 
Mr. Parsons and he lost his job over that policy. At the time Mr. Jackson talked 
with me in Shamrock when I was standing by the bank and he was going to Bowie 
to see his partner, I had applications pending for the full line of insurance which 
the Special Agents thought they could write for me, and I thought the insurance 
would be in. It aid not make any difference as it would he binding anvhow. Those 
applications were pending with the National Fire Insurance Comnanv and the 
Westchester Fire Insurance Company. I had letters and telegrams declining them 
before the fire. I made applications for this insurance every day. I keep no 
record of them; I just made out the application in triplicate form and mailed the 
application and all in. 

“ * * * Mr. Jackson was to pay the premiums upon presentation as to all 
insurance I carried for him. Mr. Jackson pays us all he owes us, that was the 
understanding hetween us, that we would send in the bill and it would be pa‘d 
and it was paid in each instance. I don’t recall that I ever told Mr. Jackson that 
his Reta‘lers policy for $3,000.00 had been reduced to $2,500.00. T don’t recall 
that I told him that I had received a letter from the Retailers’ Fire Insurance 
Company, instructine us not to re-write its policv. I don’t tell that because I get 
that in everv mail every day. I did not tell him that the Retailers’ Fire Insurance 
Company had refused to issue a policy, they quit writing business. I never told 
him that he had only $9,000.00 insurance on his gin, I had $17,000.00 pending. I 
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did not tell him he had $17,000.00 in force on the gin. He had paid me for $9,000.00 
worth. I did not collect for the policies until I get them approved and the policy 
issued and know the policy is going to stand before I collect for it. As to the 
form of the bill, I generally put on there so much insurance, I don’t put the rate 
nor the name of the Company or anything about it.. If there was more than one 
Company, I would not tell kim how much was going to one Company, nor how 
much to another, just the total amount of the insurance. If it was Mr. Jackson’s 
personal business, we would put the house insu-ed on the bill; if it was a farm 
dwelling, we would say what number the farm was or which farm it was and 
the section it was on. 

“* * * All of the policies were written in the same way on the state form. 
After I got the letter from the Retailers’ Fire Insurance Company in October, 
1926, I never re-applied to them for insurance on the gin. I had the letter from 
them that they refused to write it.” 


Jackson, the president of the gin company, testified with reference to this 
matter, as follows: 


“T am J. H. Jackson, the president of the Jackson Gin Company, which is a 
corporation. I am manager of the Gin Company. * * * The Sherwood Agency 
at Shamrock carried my insurance. My first dealing with Mr. Sherwood was 
some five or six years ago when I built a gin at Shamrock. When Mr. Sherwood 
got so he was unable to attend to business I dealt exclusively with Mr. Wooten. 
My insurance policies were kept in the Sherwocd Agency office. They asked me 
to leave those policies there, said #f I would leave them there they could see that 
they were renewed and properly taken care of. Mr. Wooten made this request 
of me. * * * T think the fire insurance was dated about August lst, in 23 or 24, 
and then in October following it was cancelled. They notified me by telegram 
that it was cancelled, and I went to Mr. Sherwood and they replaced it, if it was 
cancelled after that I never knew of it. As to any conversations I had with Mr. 
Wooten about the total amount of insurance he was to carry for me on this prop- 
erty, I think he told me at the start that he had $18,500.00 on the gin, 
that was the first year; then he came to me and told me they were cut- 
ting it down to $17,000.00. something like that; as to the policies themselves, 
I never saw one of the policies in my life. I think Wooten has 15 of 
my houses insured and I have never seen a policy. I never saw a policy 
on this gin until after the fire. Wooten told me that he had $17,000.00 insur- 
ance. In response to your question as to whether in the month of September, 
1926, I had any conversation with Mr. Wooten about my insurance on this gin, 
well, I would go to them nearly every year: just before we would start ginning 
and speak to them about the insurance, because it was like Mr. Wooten said, it 
was hard to place. I knew that. We generally started ginning in September, 
about the middle of September. We were talking about it and I asked him about 
it and he said you need not worry, I will place it back in the same Companies 
and take care of it for you and I suid be sure you do it. He told me then 
what Companies he had it in and told me he would place it back in the same ones 
it was in. It was Liverpool London & Globe, Retailers’ and Old Colony. He never 
notified me at any time that any Company had declined to take it until after 
the fire. * * * Mr. Wooten never told me that this policy had been cut to $2500.00. 
In September, 1926, he told me that I had a $3,000.00 policy in the Retailers’ Fire 
Insurance Company, that he would renew the insurance in the same Companies 
for $17,000. He did not tell me anything about having to get somebody’s consent 
to do that, he had full authority to sign my name to all of these contracts, and 
he had agreed to take care of me for all of it. * * * I did not learn from any 
source until after the fire that the Retailers’ Fire Insurance Company had declined 
to re-issue their policy. In my conversation with Wooten before this policy 
expired, nothing was said about the premiums, because if I wanted insurance on 
cotton or seed or anything I would call Ben up over the telephone and tell him 
to place me $6000 or whatever I wanted and I kept compensation insurance with 
him too, and whenever mv insurance was due, if it was for Groom I. would tell 
him to take or mail the hill 1o Walter Bledsoe, my son-in-law and bookkeener and 
he would mail him a check. When the bill for premiums would be presented, 
they would sav, due Sherwood Agency so much money. As, to when Wooten told 
me that he did not have this property covered for $3,000.00 in the Retailers‘ Fire 
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Insurance Company, the fire happened on Sunday night about dark. I suppose 
thé gin was struck by lightning: The next morning some fellow ’phoned me about 
the fire, I asked him could I do any good, and he said no. That next morning 
I went to the office and Wooten was gone so I went to Groom and got back about 
the middle of the evening and he still was not there and I walked into the office 
and Mr. Jimmy Rollins handed me two. policies and says, ‘Jack, here are two 
of your policies, I can not find any more.’ And I replied, ‘I have got to go to 
Bowie to see my partners to see if they want to order machinery to put up this 
gin again.’ As we drove up the street the bus had to go by the hotel and I saw 
Ben Wooten standing on the corner by the bank, so I told the bus driver to slow 
down and got out and told Ben Wooten about the fire, and he said that he knew 
about it and I said ‘Jimmy said he could not find but two of them policies,’ and 
Ben said, ‘The others are there, I will have them for you when you come back.’ 
I saw him again a day or two later and he said that was all he had. I asked him 
about the others and he said, ‘I have been trying to write it.’ and I said, ‘Why 
didn’t you tell me, you told me all the time you had the full $17,000.00. Why 
didn’t you tell me you couldn’t place it?’ and he said, ‘I was trying to place it, ” 

“Ever since I have been in Shamrock those men in the Sherwood Agency either 
did look after my insurance or were supposed to look after it. I left my policies 
with them and the handling of the applications and the entire business with them 
after I turned the insurance line over to them. I don’t recall that I ever read any 
of my policies, though I might have seen them. I think the first insurance on the 
gin was taken out for $18,500.00, then they told me they cancelled that in October, 
the Company wired me it was cancelled. They wired my bookkeeper at Groom 
and he called me over the telephone and I went right to Mr. Sherwood and he 
said, ‘I have done placed it in other Companies’ and I asked him what Companies 
it wat in, whether they were old line Companies. I told him I didn’t want it in 
a Mutual of any kind. The question of $17,000.00 on the gin came up about the 
second year. Nearly every fall before the ginning season started I would talk 
with Mr. Wooten about compensation insurance} that was the hardest for us to 
keep straightened and would talk to him about the ginning insurance. I never 
asked to look at any of the policies, but I would ask how it was and if he was 
renewing it, or if he could renew it. I expect nearly every fall I would ask him 
how much he had and whether it was cut down. I told him to put all he could 
on it because you could not get but one-half of what it was worth. * * * The balance 
of the cancellations were handled in his office. He never notified me. I guess 
he sent in my applications with my name signed to them. I mentioned the con- 
versation I had with him on Monday before the fire and Mr. Kennedy asked him 
about the $17,000.00 insurance on the gin that day. Wooten stated that he had 
$17,000.00 of insurance on the gin. He got out his books and looked over them 
standing right there by his desk. ‘That was on Monday before the fire. Having 
left the matter there in his office with him, I never had any occasion to talk with 
him about the fact that the Retailers’ Fire Insurance Company had prohibited him 
from writing a policy on all gins, or if he mentioned to me that they had told 
him they would not carry the line any further. 

“ * * * He never told me they had cancelled it or reduced it until after the 
fire. He did not tell me in September. 1926, about having to send an application 
to Dallas or anywhere else. The first time I knew about sending an application 
to get it was here today, I thought they wrote the policy and send it in and: if 
the Company did not accept it they cancelled it. I did not talk with him about 
signing any such application as that to be sent off to the Company anywhere.” 

“T don’t remember ever signing an application myself about this gin insurance. 
I don’t think I ever did. I did not sign any recently. I did not know they had 
to be signed.” . 

[1] The appellant has challenged the findings of the jury upon the ground that 
they are not supported by the evidence, to the effect that Jackson had an agreement 
with Wooten to renew the $3,000 policy in the appellant company, and that Wooten 
had apparent authority as agent for the defendant company to make such an agree- 
ment. We think these contentions are correct. The effect of the evidence above 
set out is to show that the gin company appointed Wooten its agent to procure 
insurance and to keep the same in force. Wooten did not buy an interest in the 
Sherwood Agency until January 1, 1927. Prior to that time he was an employe 
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of the agency. The insurance company had notified the Sherwood Agency prior 
to the expiration of the first policy that it did not care to renew it, and advised 
Mr. Wooten to make such notation upon his records. The president of the gin 
company had given Wooten general authority to keep the gin insured, the only 
limitation being that the insurance must be written in old-line companies rather 
than mutual companies. 

Jackson testified that he did net know that applications for insurance on gins 
had to be signed. Wooten filled out and signed the applications for the gin com- 
pany, sent them in to such insurance companies as he thought would take the risk, 
and, when an application was refused, Wooten would send other applications to 
other companies until he succeeded in placing the risk. At the time of the fire, 
he had applications for $8,000 insurance pending with New York insurance brokers 
oraete he had not been able to place the risk with any companies he could find 
in Texas. 

(2, 3] Under all the circumstances disclosed by the testimony, he was the 
agent of the gin company, and notice to him by the appellant that it would no 
longer carry the risk is, under the general law of principal and agent, notice to 
the gin company. Neither Wooten nor the Sherwood Agency were made parties 
to the suit. The gin company must be held to know that it had not paid any 
premiums to the appellant company for a renewal of the policy. 

In Hartford Fire Insurance Co. v. Walker, 94 Tex. 473, 61 S. W. 711, the 
Supreme Court held that a person taking an application for insurance and sending 
it to an insurance company for acceptance or rejection was the agent of the insured 
and not of the company, and that he could not bind the company. There is no 
material conflict in the testimony upon any issue and especially with reference 
to this matter. Since Wooten was the agent of Jackson or at most the agent 
for both parties, the jury’s findings are not supported by a preponderance of the 
evidence. Camden Fire Insurance Co. v. Hill (Tex. Com. App.) 276 S. W. 887; 
Overland Sales Co. v. American Indemnity Co. (Tex. Civ. App.) 256 S. W. 
980; Liverpool & London & Globe Insurance Co. v. Cabler (Tex. Civ. App.) 
271 S. W. 441; Westchester Fire Ins. Co. v. Robinson (Tex. Civ. App.) 192 
S. W. 793; National Fire Ins. Co. v. Oliver (Tex. Civ. App.) 204 S: W. 367; 
Aetna Ins. Co. v. Richey (Tex. Civ. App.) 206 S. W. 383; Great American Ins. 
Co. v. D. W. Ray & Son (Tex. Civ. App.) 4 S. W. (2d) 88. 

[4] The appellant prays that if the judgment is reversed it be rendered by 
this court. This court is without authority to render a judgment for the ap- 
pellant when it has been reversed because of the insufficiency of the evidence 
to support the verdict of the jury. We are not authorized to set aside the jury’s 
findings and substitute the findings of this court. Taylor v. U. S. Fidelity & 
Guaranty Co. (Tex. Com. App.) 283 S. W. 161; Schumann v. Brownwood Mu- 
tual Life Ins. Co. (Tex. Com. App.) 286 S. W. 200; Sprinkles v. Kerbow (Tex. 
Com. App.) 279 S. W. 805; Turley v. Campbell (Tex. Com. App.) 241 S. W. 
682; Gibbs v. Barkley (Tex. Com. Arp.) 242 S. W. 462; Brown v. City Service 
Co. (Tex. Com. App.) 245 S. W. 656. 

For the reasons stated, the judgment is reversed, and the cause is remanded. 


SHEPPARD v. FARMERS’ ae aoe) ASS’N OF WEST VIRGINIA. 
0. 6233. 
Supreme Court of Appeals of West Virginia. Oct. 16, 1928. 
145 Southeastern Reporter 181. 
(Syllabus by the Court.) 

1. INSURANCE—DEFAULT IN PAYMENT OF ASSESSMENT, AS RE- 
QUIRED BY MUTUAL FIRE INSURANCE POL'ICY, PREVENTS RE- 
COVERY FOR LOSS DURING PERIOD OF DEFAULT: RENEWAL 
SUPPLEMENT ISSUED INSURED AFTFR FAILURE TO PAY AS- 
SESSMENT SIMPLY CONTINUFS POLICY FOR EXTENDED TERM, 
SUBJECT TO ITS THEN CONDITIONS. 


A mutual fire insurance policy, issued under the laws of this state, which policy 
provides in terms that failure to pay any assessment within a stated time shall 
render the policy null and void during the time the failure continues after the as- 
sessment is due, prevents recovery for a loss by fire while such default in payment 
of the assessment continues, notice of the assessment having been properly and 
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timely given the assured; and a renewal supplement issued to him after the failure 
to pay an assessment in arrears, which extends the term of the policy in considera- 
tion of the membership fee and premium already paid, does not make a new con- 
tract, but simply continues the policy for the extended term subject to its then con- 
dition and the right of recovery thereon as it existed at the time of the renewal 
supplement. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Error from Circuit Court, Jackson County. 

Action by W. H. Sheppard against Farmers’ Mutual Fire Association of West 
Virginia. Judgment for plaintiff, and defendant brings error. Reversed and rend- 
ered. 

H. H. Rose, of Fairmont, for plaintiff in error. 

Brown & McIntire, of Parkersburg, and Lewis H. Miller, of Ripley, for de- 
fendant in error. 

Livery, P. The Farmers’ Mutual Fire Association of West Virginia prose- 
cutes this writ to a $400 judgment obtained by W. H. Sheppard in an action of a 
notice of motion for judgment on an insurance policy, heard by the trial court in 
lieu of a jury upon an agreed ::atement of facts. 

From the agreed statement of facts, it appears that, by a policy issued on 
April 18, 1923, and extending to April 18, 1926, the defendant association, in con- 
sideration of $3 ($2 of which being a membership fee, and 25 cents for each hun- 
dred dollars of insurance), and the payment of such further premiums as should 
be assessed by the directors of the company, insured the plaintiff’s barn in Jack- 
son county for the cum of $400. 

In 1924, the plaintiff Sheppard paid the assessment levied for that year by the 
board of directors. In 1925, a premium of $1.52 was assessed against the plain- 
tiff’s policy, and notice thereof was duly sent to him by mail at his last-known 
address in North Carolina. In October, 1925, a like notice was sent to him in the 
same manner. The plaintiff did not receive these notices. Neither of the letters 
was returned to the association. At the expiration of 60 days from July 1, 1925, 
the plaintiff’s policy was marked “Cancelled” on the books and records of the as- 
sociation by its secretary, and has since been so carried. Owing to this latter fact, 
no assessment was made against plaintiff’s policy in 1926 and 1927, and no notice 
of any assessments for these years was sent to him. 

On or before April 18, 1926, there was sent to the plaintiff from the associa- 
tion’s office two copies of a renewal supplement bearing the pr‘nted signatures of 
the president and secretary of the association, with the printed request that, if 
the plaintiff desired to renew his policy he should sign both copies of the renewal 
supplement, retain one, and send the other to the association. This the plaintiff 
did. The copy of the renevéal supplement, when received by the defendant as- 
sociation was filed in its proper place by its clerical force. However, the previous 
— for cancellation was not changed. The renewal supplement was as 

ollows: 

“Farmers Mutual Fire Association of West Virginia, in consideration of the 
membership fee and premium already paid to the Association by the above named 
policy holder, and the insured’s original application and policy in the Association, 
and in conformity with Article 7 of the Constitution of the Association, does here- 
by continue in force the said policy from noon on the 18th day of Apr. 1926, to 
the 18 day of Apr. 1929, at twelve o’clock noon.” 

The plaintiff paid no consideration for the renewal supplement except the pay- 
ments recited in the original policy. The renewal was sent out to the plaintiff 
through the error of a clerical assistant of the secretary acting within the scope 
of his employment. It covers the same property embraced in the original policy, 
and purports to insure upon the same terms and conditions. On July 10, 1927, the 
property covered by the policy was destroyed by fire, and, upon refusal of the 
company to pay for his loss, the plaintiff instituted this action. 

The determination of this controversy depends upon the answer to this ques- 
tion: What was the effect of the renewal supplement? 

. Article 9 of the Constitution and by-laws of the defendant association pro- 
vides : 

“Any policy issued by the association may at the expiration of three years from 
the date of said policy, be renewed for an additional three years, subject to the ap- 
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proval of the executive committee, without payment of addition membership fee or 
premium by the insured.” 

The courts differ as to the effect of a renewal contract. Some of them hold 
that it constitutes a new contract between the parties, while others say that it is 
simply a continuation of the old one. Cooley’s Briefs on Insurance (2d Ed.) vol. 
2, p. 1406. In Sheppard v. Insurance Co., 21 W. Va. 368, 382, it was said: 

“When a policy of insurance is renewed or continued in force by a subsequent 
contract, it differs from a new contract of insurance, for by it the original con- 
tract is kept up, and in case of loss the original policy is the basis of the action, 
in connection with the contract of renewal or continuance. If changes in any of 
the terms, or any other change is intended to be made at the time of such renewal 
or continuance of a policy, it can be properly done without changing the wording 
of the original policy, by simply expressing the change agreed on in the renewal 
receipt.” 

In National Life & Accident Ins. Co. v. Lokey, 166 Ala. 174, 184, 52 So. 45, 
48, the court held: 

“The renewal of a policy of insurance, without more, does not change .the 
terms and conditions of the policy, but merely continues them in force.’ The rights 
of the parties are still determined by the provisions of the original policy, no mat- 
ter how often it may have been renewed. Its terms are neither enlarged, restricted, 
nor changed.” 

And in AXtna Insurance Co. v. Short, 124 Ark. 505, 510, 187 S. W. 657, 659, it 
was said: : 

“A renewal of a policy is, unless otherwise expressed, on the same terms and 
conditions as were contained in the original policy. * * * The terms of the policy 
are neither enlarged, restricted or changed by the renewal but the rights of both 
parties, no matter how often a policy of insurance may have been renewed, are still 
bound by the provisions of the policy as originally issued.” 


It is quite clear that, where a contract is renewed under the authority and 
circumstances stated in the instant case, covering the same property and under the 
same terms and conditions as those contained in the original policy, the parties are 
governed and controlled by the provisions and conditions of the original policy. 


It being determined then, that the parties are bound by the provisions in the 
original contract, it becomes necessary to inquire into the status of the plaintiff 
under that instrument. It is apparent that the plaintiff was chargeable with notice 
of the 1925 assessment, whether it was received by him or not. He was in default 
as to that assessment. But that fact alone, even at the expiration of the 60-day 
period allowed for payment, would not result in a cancellation of his policy. The 
policy provides that, unless canceled, the plaintiff coyld, during its duration, by the 
payment of the back assessments, be reinstated in good standing in the association. 
The failure to pay this premium ipso facto resulted in a suspension of his rights 
under the policy (Cooley’s Briefs on Insurance [2d Ed.] vol. 4, p. 3685), but did 
not result in a cancellation thereof. It is true that, according to the agreed state- 
ment of facts, the secretary of the company, after the expiration of the 60-day 
period allowed for payment of this assessment, marked the policy “Cancelled,” and 
it was so carried upon the books of the company. But under the policy and the 
by-laws of the association the secretary was not authorized to cancel the policy, 
acting as such. The action must have been taken by the board of directors. The 
record does not show that this policy was so canceled. The defendant company 
took the position that, the policy having been canceled, no further notice of assess- 
ments need be sent to the plaintiff; but that course of action could not, of course, 
determine the plaintiff’s rights thereunder. Plaintiff could, under the terms of the 
original policy, at any time before the expiration thereof, and before a loss there- 
under, pay the delinquent assessments and be restored to his rights. This was the 
situation on April 18, 1926, when the renewal supplement was sent to the plaintiff. 
Granting that the renewal supplement was properly issued, it conferred upon the 
plaintiff no greater rights than did the original policy, except the time within which 
he was entitled to be restored to his privileges under the policv was extended from 
the expiration of the original policy for a further period of 3 years. The supple- 
ment merely extended the life of the original policy for a period of 3 years, sub- 
ject to all of its provisions and conditions. It has been argued that, if this posi- 
tion should be taken, then the defendant association was required to send the 
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plaintiff notice of the 1927 assessment. It is probably true that the standing of the 
insurance company would have been better if this had been done. But, even if the 
plaintiff had paid the 1927 assessment, notice of which was not sent to him, yet 
the further duty was imposed upon him of paying the premium for 1925. Until 
he had done this, his rights under the policy were suspended. 

The plaintiff also contends that the defendant, by its action in sending out the 
renewal, is estopped from interposing, as a defense, plaintiff’s failure to pay the 
1925 assessment, or the later assessments, We are unable to see that the defend- 
ant association has, by its action in issuing the renewal supplement, lulled the plain- 
tiff into a sense of false security. The renewal supplement did not operate as a 
waiver of the premiums then due upon the original policy; it merely extended the 
time in which payment could be made. Plaintiff could not reasonably expect his 
right to recover under his policy to be fully protected by his payment of the 1924 
assessment: He knew that his contract was mutual in its character, that the assoc- 
iation existed only for the mutual protection of the property of its members, and 
that its assessments were for that purpose 2nd not for corporate profit. ‘Its exist- 
ence for his protection depended upon payment of its assessment. In spite of this 
fact, the plaintiff made no inquiry as to the levying of additional assessments, 
which would to any reasonable man have been required for the maintenance of 
such a mutual fire insurance company. We are unable to see that the doctrine of 
estoppel has any application to the instant case. 

The judgment of the trial court will be reversed, and judgment entered here 
for the defendant. 

Reversed; judgment here for defendant. 
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ACCIDENT 


CONTINENTAL CASUALTY CO. v. WILLIS. 
Circuit Court of Appeals, Fourth Circuit. October 16, 1928. 
No. 2742. 
28 Federal Reporter (2d) 707. 

1. INSURANCE—DEATH CAUSED BY SEPTICHMIA HELD “ACCI- 
DENTAL EVENT” WITHIN MEANING OF ACCIDENT INSUR- 
ANCE POLICY. 

Death as result of septicemia caused by germs entering through abrasion 
on finger held “accidental event” within policy of insurance insuring against injury 
effected solely by happening of external, violent, and accidental death, such term 
having different significance or meaning than “accidental means,” “event” being 
the culmination or end that the means may have produced or brought about. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—DEATH FROM SEPTICAEMIA, CAUSED BY _ EN- 
TRANCE OF GERM THROUGH BROKEN SKIN OF FINGER, HELD 
eau ACCIDENT POLICY AS CAUSED BY ACCIDENTAL 

ANS. 

Though term accidental event, as used in accident policy, be considered as 
having the same significance as term accidental means, death of insured as re- 
sult of septicemia caused by entrance of germ through broken or punctured 
skin of finger, held within policy .as being directly caused by violent, external, 
and purely accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from the District Court of the United States for the Eastern Dis- 
trict of Virginia, at Richmond; D. Lawrence Groner, Judge. 

Action by Annie Scott Willis against the Continental Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

William C. Coulbourn and Robert G. Butcher, both of Richmond, Va., for 
appellant. 

Branch Johnson, of Richmond, Va., for appellee. 

Before Waddill, Parker and Northcott, Circuit Judges. 


Nortucort, Circuit Judge. This is an appeal from a judgment of the Dis- 
trict Court of the United States for the Eastern District of Virginia, at Rich- 
mond, in an action at law wherein Annie Scott Willis, the appellee, was plaintiff, 
and the Continental Casualty Company, appellant, was defendant below. The 
parties will be referred to here, respectively, as plaintiff and defendant. 

Plaintiff was the beneficiary in an accident insurance policy, issued to Bes- 
sie Milton Willis, her sister. Insured was a trained nurse. The pertinent clauses 
of the policy are: 

“The insurance given by this policy is against loss of life, limb, limbs, sight 
or time resulting from personal bodily injury (suicide or self-destruction while 
either sane or insane not included) which is effected solely and independently of 
all other causes by the happening of an external, violent and purely accidental 
event, all in the manner and to the extent hereinafter provided. * * 

“Blood poisoning or septicemia resulting directly from bodily injury shall 
be deemed to be included in the term ‘bodily injury.’” 

Insured in the practice of her profession contracted septicemia, and went to 
a hospital in Richmond, where she died after an illness of about three weeks. 
On first being examined by physicians an abrasion or break was found in the 
skin of the ball of the index finger of deceased’s right hand, and it was the un- 
contracdicted evidence that her death was caused by septicemia. It is admitted 
that the germs of the disease entered through the abrasion on her finger. 

It is admitted that the policy was in force at the time of the death of in- 
sured, and that the requirements of the policy as to notice and proof of death 
had been complied with. 

There was evidence to the effect that insured had repeatedly used a disin- 
fectant, the use of which was usual and proper, and which ordinarily would not 
cause such an abrasion or puncture of the skin, as insured had on her finger, but 
which might have produced such a result when improperly used or when used 
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by one whose skin was unusually tender or especially susceptible to cracking 
from its use. The evidence on this question tended to prove that the break in 
insured’s skin on her finger was caused by a puncture rather than by the use of 
the disinfectant. 

In his charge to the jury, the trial judge said: “If the jury are satisfied by 
a clear preponderance of the evidence that there was an injury, visible external 
injury, as a result of which a germ was taken into the system which eventually 
resulted in death, and that that injury occurred either as a result of contact 
with some other object, unintentional contact, or that it resulted from the use 
of some medicine or antiseptic solution, which in the ordinary course of events 
in its careful use would not have occurred, then it is my opinion the jury would, 
in such circumstances, be justified in finding a verdict for the plaintiff.” To this 
charge, the attorneys for the defendant objected, and the alleged error in the 
charge is the main point relied upon here. 

The court also refused to instruct the jury, on motion of defendant’s at- 
torneys, that: “If insured washed her hands in Lysol, intending to wash her 
hands in Lysol, and doing everything and nothing more than she intended to do, 
there was no liability upon the defendant company, even though the result of 
such washing was unexpected.” 

The insured was a trained nurse by profession, and it can readily be un- 
derstood how the provision as to septicemia, commonly known as blood poison- 
ing, would especially appeal to one following a profession, peculiarly liable to 
the attacks of this disease. The contract of the policy was to insure against 
this disease if “resulting directly from bodily injury * * * effected * * * 
by the happening of an external, violent, or purely accidental event.” 

The elaborate argument of appellant’s counsel is based on what we conceive 
to be a false premise, that is, that the language in the policy, “personal bodily 
injury which is effected * * * by the happening of an external, violent and 
purely accidental event,” has exactly the same significance as the standard ex- 
pression “bodily injury effected by violent, external and accidental means.” 
Surely “accidental event” does not have, nor can it possibly have, the same sig- 
nificance or meaning as “accidental means.” An event is the culmination or end 
that the “means” may have produced or brought about. There is the same re- 
lationship between means and the event that results, that there is between cause 
and effect. The means may not have been in any way accidental, yet the event 
because of some unknown and unknowable factor highly accidental. 

An “accident” as defined by Webster is: “An event which takes place with- 
out one’s foresight or expectation; an event that proceeds from an unknown 
cause, or is the unusual effect of a known cause, and therefore not expected.” 

This definition of an accident has received the approval of many courts (Fi- 
delity & Casualty Co. v. Stacey’s Ex’rs [C. C. A.] 143 F. 271, 274,5 L. R. A. 
([N. S.] 657, 6 Ann. Cas. 955), and it has been supplemented by the Supreme 
Court’s declaration that an “accidental event” is one “* * * ‘happening by 
chance; unexpectedly taking place; not according to the usual course of things;’ 
or not as expected.” U. S. Mutual Acc. Ass’n v. Barry, 131 U. S. 100, 9 S. 
Ct. 755, 33 L. Ed. 60. 

[1] The deceased was insured against septicemia resulting from the hap- 
pening of. an external, violent, and purely accidental event, and whether the 
breaking of the skin of the deceased’s finger was caused by pricking it, or was 
the unexpected and unusual result of the proper use of the disinfectant, in 
either case it was an accidental event, and came within the meaning of the words 
of the policy. 

But even were attorneys for the defendant correct in their assumption that 
accidental event and accidental means have “exactly the same significance,” yet 
under the holding in the case of the Mutual Life Ins. Co. of New York v. Dodge, 
ll F. (2d) 486, recently decided by this court, the defendant would be liable. 
In that case, in a well-reasoned opinion, Judge Parker says: 


“*Accidental’ is defined in Webster’s Dictionary as ‘happening by chance, or 
unexpectedly; taking place not according to the usual course of things; casual; 
fortuitous; as an accidental visit.’ And in defining the term ‘accidental means’ 
Corpus Juris says: “Where the effect is not the natural and probable conse- 
quence of the means which produce it—an effect which does not ordinarily fol- 
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low and cannot be reasonably anticipated from the use of the means, or an ef- 
fect which the actor did not intend to produce and which he cannot be charged 
with a design of producing—it is produced by accidental means.’ 1 C. J. 427. 

“Cooley’s Briefs on Insurance, at page 3156, gives practically the same defi- 
nition. Judge Sanborn, speaking for the Circuit Court of Appeals of the Eighth 
Circuit, says: ‘An effect which is the natural and probable consequence of an 
act or course of action is not an accident, nor is it produced by accidental means. 
It is either the result of actual design, or it falls under the maxim that every 
man must be held to intend the natural and probable consequence of his deeds. 
On the other hand, an effect which is not the natural or probable consequence of 
the means which produced it, an effect which does not ordinarily follow and 
cannot be reasonably anticipated from the use of those means, an effect which 
the actor did not intend to produce and which he cannot be charged with the 
design of producing, * * * is produced by accidental means. It is pro- 
duced by means which were neither designed nor calculated to cause it. Such 
an effect is not the result of design, cannot be reasonably anticipated, is unex- 
pected, and is produced by an unusual combination of fortuitous circumstances; 
in other words, it is produced by accidental means.’ Western Com. Travelers’ 
Ass’n v. Smith, 29 C. C. A. 223, 85 F. 401, 40 L. R. A. 653, approved in tna 
Ins. Co. v. Brand (C. C. A. 2d) 265 F. 6 [13 A. L. R. 657].” 

“Mr. Justice Blatchford, speaking for Supreme Court of ithe United States, 
says: ‘If a result is such as follows from ordinary means, voluntarily employed, 
in a not unusual or unexpected way, it cannot be called a result effected by 
accidental means; but if, in the act which precedes the injury, something unfor- 
seen, unexpected, unusual occurs, which produces the injury, then the injury 
has resulted through accidental means.’ Mutual Accident Ass’n v. Barry, 131 
U.S. 100, 9S. Ct. 755, 33° 1. be GO.” 

The Dodge Case is cited and approved in Newsoms y. Commercial Casualty 
Ins. Co., 147 Va. 471, 137 S. E. 456, 52 A. L. R. 363. 

The Barry Case, supra, is the leading case in the Supreme Court on this 
question, and undoubtedly sustains the position taken by this court in the Dodge 
Case. 

[2] The cause of the death of the insured was septicemia, which was 
directly caused by the entrance of a germ through the broken or punctured skin 
of insured’s finger; the break or puncture was directly caused by violent, 
external, and purely accidental means within the meaning of the policy, which 
was especially made to cover septicemia contracted under precisely the conditions 
existing in this case. 

The case was properly submitted to the jury, and there was ample evidence 
upon which to base the verdict. There was no error in the charge of the learned 
trial judge, or in the trial, and the judgment of the District Court is affirmed. 


CONTINENTAL CASUALTY CO. v. POUQUETTE. 
Circuit Court of Appeals, Ninth Circuit. November 5, 1928. 
No. 5518. 

28 Federal Reporter (2d) 958. 

1. INSURANCE—EVIDENCE THAT DEATH RESULTED FROM PURELY 
ACCIDENTAL INJURY IN AUTOMOBILE WRECK, WITHIN ACCI- 
DENT POLICY, HELD SUFFICIENT TO TAKE CASE TO JURY. 

In action by beneficiary on accident insurance policy of insured, who died 
shortly after wreck of automobile which he was driving, evidence that death 
resulted from bodily injury effected solely by happening of a purely accidental 
event, within requirement of policy, held sufficient to take case to jury, as against 
contention that death resulted from heart failure. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the District of 
Arizona; F. C. Jacobs, Judge. 

Action by Charlotte Pouquette against the Continental Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Chalmers, Fennemore & Nairn, J. Early Craig, Henry W. Allen, and 
Richard Fennemore, all of Phenix, Ariz., for appellant. 

C. F. Ainsworth, of Phcenix, Ariz., for appellee. 
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Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 

DietricH, Circuit Judge. This suit was brought by the beneficiary to recover 
upon an accident insurance policy issued by the defendant upon the: life of 
one Simon Pouquette, who died shortly after the wreck of an automobile which 
he was driving. The policy contains the usual clause restricting the coverage to 
loss of life resulting, without other contributing cause, from bodily injury effected 
solely by the happening of a purely accidental event. Appellant’s principal 
assignment is that the court erred in denying its motion for a nonsuit or directed 
verdict. 

[1] It is either undisputed, or there is substantial evidence to establish, that 
deceased was a sheep man about 55 years old, with no known ailment, except 
that at times he had slight rheumatism in his legs. He resided at or near the 
town of Wickenburg, Ariz., and the day before the accident he had for the most 
part spent in Phoenix, awaiting the repair of his automobile, a seven-passenger 
Studebaker. The car was turned over to him some time between 9 and 10 
o'clock at night, and thereupon he started for his home, closely followed by a 
friend and a relative, who had spent the day with him, riding in another car. 
After driving for some distance, it was observed that his brakes were smoking. 
No mechanic being available, the party stopped two or three times to cool 
the brakes by pouring water upon them, and thereafter they proceeded at a 
moderate speed of from 20 to 25 miles an hour, and the car gave no further 
trouble. About 12 o’clock at night, just before reaching a concrete culvert, 
the car gradually passed from the right-hand to the left-hand side of the road 
and plunged into a ditch against an embankment in such manner as to bring it 
to a sudden stop in an upright position. Arriving very soon thereafter, the two 
men who were in the rear car found Pouquette lying over the steering wheel, 
the stock or post of which was bent. He was moaning, but was unable to speak, 
and was apparently unconscious. He was at once taker into the other car, but 
died 15 or 20 minutes later. 

The condition in which the car was found clearly indicates impact with the 
bank of great violence. As stated by one of the mechanics, who went out the 
next morning to get the car: “It was pretty badly wrecked. The front end 
was stove in pretty badly. The frame was bent. The front end of both sides 
of the frame was bent back under. The axle was bent and the left front wheel 
was caved under and the steering post was so badly bent that we had to use a 
dolly to take the car back to Wickenburg. The front wheels would not turn and 
it was pretty badly smashed up in front.” It was also observed at that time 
that the track left the right-hand side of the road froni 100 to 200 yards back, 
and gradually passed to the left side at the point of the wreck. Except for 
some slight wounds on the face, which were apparently without significance, the 
body of the deceased showed no cuts, abrasions, or bruises. 

Upon a careful consideration of the record, we find appellant’s contention to 
be wholly devoid of merit. Not only was the evidence sufficient to go to jury, 
but we are inclined to think a verdict for the defendant would have been 
highly unreasonable. Against the natural inference that Pouquette was killed as 
a result of the accident, defendant seeks to oppose the theory of “heart 
failure.” Admittedly there is no evidence that he had ever suffered from any 
disease or infirmity of the heart. He was apparently in good health prior to 
the accident, and he had been under no unusual mental or physical strain. In 
short, the theory is put forward, not because it is affirmatively supported by the 
evidence, but to meet the necessity of explaining the death, if accidental means 
be rejected as the proximate cause thereof. 

[2] Defendant’s real contention is that the inference of death by accidental 
means is completely repelled by two circumstances. The first is that from a 
point 100 yards to a quarter of a mile (the testimony takes that range) back ot 
the place where the car was wrecked it gradually passed from the right-hand to 
the left-hand side’ of the road; the argument being that at such point the 
car ceased to be under Pouquette’s control, and that he so lost control as a result 
of a heart. attack;'from which he later died. It may be possible, but we are 
inclined to think wholly improbable, that with no hand at the wheel a car would 
proceed along an uneven country highway on substantially a straight line, and 
within the narrow width of the highway, for that distance. But, be that as it 
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may, the deceased had been active all the day before, he was alone and going at 
a moderate speed, and the accident occurred about 12 o’clock at night, after he 
had driven for more than two hours. It is much more likely that, with his 
hands on the wheel, he absent-mindedly or drowsily ceased to exercise full 
control. That “ falling asleep at the wheel” is a peril of lone drivers, at night, 
is a matter of common knowledge. 

The other circumstance relied upon is the fact that there were no cuts or 
bruises upon the body. Under the testimony, it would not be at all unreasonable 
to conclude that Pouquette, clothed as he was, might have been thrown forward 
against the smooth rim of the wheel with sufficient force to cause death without 
leaving any external marks. But, if we disregard the more or less conflicting opin- 
ions in evidence on that point, we still have these incontrovertible facts: Immediately 
after the accident Pouquette was found slouched forward over the steering 
wheel; he was still alive, but in pain and unable to speak; the post or stem of 
the steering wheel was bent. The fact that the post was bent is indubitable 
proof that he was thrown against it with great force. There is no suggestion in 
the record that such a violent impact would be less likely to leave external marks 
upon the body of one stricken with “heart failure,” but alive, than in the case of 
one in normal health, and we take it that a blow which was sufficient to bend the 
steering post, and generally to wreck the front end of a heavy automobile, 
might also be sufficient, when directed against the abdomen or chest of the 
human body, to cause death by shock or internal injury of some character. At 
least, we are not disposed to hold as a matter of law such a result to be 
improbable. : 

[3] The only other specification involves an incident occurring during the 
argument to the jury. What counsel for the defendant had stated in his argu- 
ment does not appear, but in his closing address counsel for plaintiff, referring to 
him, said: “He says we haven’t made out a case. He has argued that to the 
court twice, to my certain knowledge, and the court says we have.” Whereupon 
defendant’s counsel, objecting to the remark, asked that the jury be instructed 
to disregard it. Counsel for the plaintiff thereupon again made reference to the 
assertion of defendant’s counsel that plaintiff had not made a case, whereupon 
the court of its own motion stopped him. Upon his attempt to explain his posi- 
tion, a short colloquy ensued between the court and counsel for both sides, 
which was followed by an instruction from the court to the jury to disregard the 
remarks objected to. Counsel for defendant made no motion that a mistrial be 
declared, and in short the court granted in full the only request he at any time 
made. The assignment is thought to be without merit. 

Affirmed. 


CAMPION v. CONTINENTAL CASUALTY CO. (Civ. 6458.) 
District Court of Appeal, First District, Division 1, California. 
Nov. 1, 1928. 

Rehearing Denied Dec. 1, 1928. 

271 Pacific Reporter 786. 


3. INSURANCE—EVIDENCE HELD TO WARRANT INFERENCE THAT 
INSURED’S SCOLIOSIS OR SPINAL DEFORMITY DID NOT EXIST 
WHEN SHE SIGNED APPLICATION FOR INDEMNITY INSURANCE 
(CIV. CODE, §§ 2577, 2580, 2610). . 
Insured’s testimony that she did not know of scoliosis or spinal deformity 

when she applied for indemnity insurance, and testimony of physician who knew 
her intimately before application that he did not know of such deformity until he 
examined her after accident, held to warrant inference that such condition did 
not exist when she signed application stating that she was not crippled, maimed, 
nor suffering from any mental or bodily defect, and hence made no false 
representations and violated no warranty within Civ. Code, §§ 2580, 2610, in view 
of section 2577, though insurer’s physicians testified that scoliosis was obvious, 
old, and definite. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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5. INSURANCE—EVIDENCE HELD TO SHOW THAT INSURED WAS 
UNDER PHYSICIAN’S REGULAR CARE AS REQUIRED BY ACCI- 
DENT POLICY TO RECOVER FOR FULL LOSS OF TIME. 

Qualified physician’s testimony, in action on accident policy, that insured 
was under his care regularly since about a month after accident, received 
treatments by him and masseur in his employ, and was examined by him within 
week before trial, sufficiently showed that insured was under regular care of 
legally qualified physician, as required by policy to recover for full loss of time. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


6. INSURANCE—INSURED’S TESTIMONY THAT SHE DID NOT REAL- 
IZE SHE WOULD BE SICK FOR ANY LENGTH OF TIME HELD 
NOT TO PRECLUDE FINDING THAT SHE WAS DIRECTLY DIS- 
ABLED AS RESULT OF ACCIDENT. 

Insured’s testimony that she did not realize when hurt she was going to be 
sick for any length of time, but expected to be able to return to work, held 
not to preclude finding that she was directly disabled as result of accident within 
policy sued on. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, San Mateo County; George H. Buck, Judge. 

Action by Nellie Cecilia Campion against the Continental Casualty Company, 
a corporation. From a judgment for plaintiff and an order denying a new trial, 
defendant appeals. Affirmed. 

J. E. McCurdy, of San Mateo, for appellant. 

C. J. Creegan, of San Mateo, and Jered A. Maguire, of San Francisco, for 
respondent. 

CAMPBELL, Justice pro tem. This is an action to ‘recover certain monthly 
indemnities alleged to be due plaintiff from defendant corporation on an insurance 
contract. 

On July 19, 1922, defendant issued to plaintiff the insurance policy in 
question, and on November 4, 1926, plaintiff sustained injuries which resulted 
‘in her total disability. Some two months after the accident causing the injury 
plaintiff made her first claim for compensation. After an investigation the 
company commenced paying the monthly indemnity called for in the contract 
of insurance. Four such payments were made, after which defendant company 
refused further payment, claiming that plaintiff had a very pronounced scoliosis 
(curvature of the spine), which scoliosis contributed to the disability of plaintiff. 
The court found in favor of plaintiff, and rendered her judgment in the amount 
of $130 per month from March 17, 1927, to the date of the judgment, with interest 
at 7 per cent. per annum until paid. Motion for new trial was made and 
denied, and defendant has appealed from the judgment and the order denying a 
new trial. 

Appellant urges that respondent made representations in her application 
for the insurance contract which were false and consequently void the policy; 
failed to establish her case by a preponderance of the evidence; and the findings 
of fact are not supported by the evidence. The false representation by respond- 
ent in her application for insurance, which appellant claims voids the policy, is: 

“T have not, nor am I now suffering from * * * any chronic or periodic 
mental or physical ailment or disease, nor am I crippled or maimed, nor have I 
any defect in hearing, vision, mind or body. No exceptions.” 

As proof of her statement being false appellant directs us to the testimony 
of the doctors—five in number—who testified at the trial, who said that respond- 
ent did have a pronounced scoliosis. None of them, however, examined her 
until after the accident, over four years subsequent to the date of her application 
for a policy, when her statement claimed to be false was made. 

In support of its contention that this asserted false statement voids the 
policy, appellant has cited us to section 2580 of the Civil Code, “If a representa- 
tion is false in a material point, whether affirmative or promissory, the injured 
party is entitled to rescind the contract from the time when the representation 
becomes false,” and section 2610 of thé same code, “The violation of a material 
‘warranty, or other material provision of a policy, on the part of either party 
thereto, entitles the other to rescind,” and to authorities holding the general 
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gule to be that warranties as to health of the insured will be strictly construed, 
and, if false in any particular, the policy will be voided, regardless of the good 
faith of the assured. 

It is not necessary to review the authorities cited, as the question presented 
involves not so much the application of legal principles as it does the determin- 
ation of a question of fact. 

It is conceded by appellant that no witnesses, not even the experts produced 
by it, attempted to say that the scoliosis existed on July 19, 1922, the date of 
respondent’s application for a policy; that such experts could not so testify 
“for the simple reason that not a single one of the witnesses, least of all the 
experts produced by appellant, could truthfully testify to such a fact, they not 
having known respondent or examined her at the time in question.” Appellant 
directs us to the testimony of Dr. Warren, that “she was suffering with an 
extensive deformity of the spinal column”; and Dr. Ryan, “There was clinically 
an old scoliosis.” Continuing, the doctor testified that lots of us have scoliosis 
of some kind; some of them are congential; most scoliosis is acquired by 
defective posture at a desk; “you can have a scoliosis and you can go through 
life quite a way, and the muscles and general bodily activity keep away the 
symptoms, and compensate for that faulty posture, but when we get towards 
middle life, or a little beyond and those muscles begin to break down, we begin 
to get symptoms, begin to get backache; so I would say, with a scoliosis of any 
degree, that later in life or towards middle life, we will begin to get symptoms.” 
Appellant also directs our attention to the testimony of Dr. Fleming, that in his 
opinion the scoliosis is not the ~cause of the present disability inasmuch as she 
worked steadily for eight years at the arduous work as a nurse without complaints 
or symptoms referable to her back. 

[1, 2] From this testimony, as against the testimony of respondent that at 
the time she made her application for the policy she did not say anything about 
having a spinal deformity as she did not know she had one, and the testimony 
of respondent’s witness Dr. Warren, who had known respondent somewhat 
intimately for eight or nine years, she having been employed by him at different 
times as nurse, and who testified he did not know that she had a deformity oi 
the spine until his examination of her after the accident, appellant asks us to 
draw the inference that such scoliosis existed at the time of the injury complained 
of, contrary to the inference drawn by the trial court. Where the facts 
established may reasonably authorize one of two opposite inferences and the 
trial court has adopted one and rejected the other, its decision is binding upon 
the appellate court. the same as where the trial court decides upon the weight of 
contradictory evidence. MacDermot v. Hayes, 175 Cal. 95, 170 P. 616. The 
findings of the trial court are to be liberally construed so as to uphold rather 
than to defeat its judgment. It is the province of the trial court to make any 
inference of fact from the evidence or from the facts found by it, and the 
appellate court will not draw a different inference from that drawn by the trial 
court to defeat its judgment. Paine v. San Bernardino, etc., Co., 143 Cal. 654, 
77 P. 659: Breeze v. Brooks, 97 Cal. 77, 31 P. 742, 22 L. R. A. 257: People’s Homes 
Sav. Bank v. Rickard, 139 Cal. 285, 73 P. 858. 

{3] The words descriptive of the scoliosis such as “obvious,” “old,” and 
“definite” are relative terms and too indefinite in point of time to support the 
contention that a condition found to exist subsequent to November 4, 1926, 
existed on July 19, 1922. Diamond v. Weyerhaeuser, 178 Cal. 540, 543, 174 P. 38. 
Furthermore, if respondent did not know of the existence of this scoliosis or 
deformity when she applied for indemnity insurance and such condition was not 
noticeable to the experienced and practiced eye of a physician who had known 
her intimately, the court could well draw the inference that such condition did 
not exist at the time respondent signed the application containing the statement 
that she was not crippled or maimed, nor suffering from any defects in mind or 
body. “The completion of the contract of insurance is the time to which a rep- 
resentation must be presumed to refer.” Civ. Code, §2577. Here the contract 
was completed and the written evidence of it delivered on July 19, 1922. 

[4] Appellant’s next contention is that respondent failed to establish her 
case by a preponderance of the evidence—that the evidence does not establish the 
fact that the disability was caused solely by the accident, but, on the contrary, 


Acc.] Garvin v. Union Mut. Casualty Co. 275 


shows that the scoliosis contributed to the disability. -In support of this conten- 
tion appellant cites us to the testimony of Dgs. Ryan and Catton, called as 
witnesses by it; the former testifying that the scoliosis found to exist contributed 
definitely to respondent’s disability, and the latter stating that the - scoliosis, 
together with other abnormalities found to be existing in respondent, con- 
tributed to her present disability. Dr. Warren, appellant’s expert, however, 
seems to have entertained a contrary opinion; he testified: 

“Well, at the time of the first examination when I found the curvature and 
thought that she had a dislocation or injury, I thought that possibly it might 
have had some aggravation, that is, the curvature may have aggravated some 
of her symptoms or prolonged her trouble, but afterwards we found the trouble 
was not in the sacro-iliac joint at all and our conjecture, in case were wrong. 
Q. When did you arrive at this latter decision? A. When I saw the X-ray 
plates made by Dr. O'Neill.” 

On this conflict the finding of the trial court is conclusive on the question 
of preponderance of evidence. Still v. San Francisco & Northwesterni Ry. Co., 
154 Cal. 559, 564, 98 P. 672, 20 L. R. A. (N. S.) 322, 129 Am. St. Rep. 177. 

[5] Under appellant’s last contention that the findings of fact are not 
supported by the evidence, it complains of the following findings in this respect: 
(a) That plaintiff has been under the care of a legally qualified physician or 
surgeon; (b) that plaintiff has been directly disabled as the result of the accident; 
and (c) that it is not true that plaintiff and cross-defendant, during the month 
of December, 1926, and January, February, and March, 1927, or at any other 
time, was suffering from a disability caused by a pre-existing spinal deformity. 
This last objection has already been discussed. As to the other objections there 
is no merit in appellant’s contentions. As to the first, it may be said that Dr. 
Markel, whose qualifications were admitted, testified that Miss Campion was 
under his care since Detember 3,- 1926, and has been under his care regularly; 
that he straightened her back and ordered a surgical corset for her, which she 
wore about three weeks, but as she was not relieved he made a plaster of paris 
jacket for her which she has worn ever since; that aside from his personal 
treatments she had quite a number of physiotherapy treatments in his office 
given by a masseur in his employ after an examination given her by him before 
the treatments; that he examined her within a week of the trial. This sufficiently 
complies with the clause in the policy requiring that in order to recover for the 
full loss of time the insured must be under the regular care of a legally qualified 
physician or surgeon. 

[6] In support of the remaining objection that the evidence does not support 
the finding that plaintiff has been directly disabled as the result of the accident, 
appellant directs our attention to the following testimony of plaintiff as establish- 
ing its contention: 

“When I was hurt I did not realize I was going to be sick for any length 
of time. I expected to be able to return to my work. It was never my intention 
to draw on my insurance policy, or ask the company to help me unless it was 
absolutely necessary.” 

This statement that she did not realize she was going to be sick for 
any length of time does not alter the actual situation. The testimony shows that 
she was directly disabled; that she immediately suffered nausea, sleeplessness; 
and that severe pain followed her fall and injury. Her belief that her condition 
would improve and that she could shortly return to work was not justified: she 
unfortunately continued to be so disabled. 

The judgment and order are affirmed. 

We concur: Tyler, P. J.: Knight J. 


GARVIN v. UNION MUT. CASUALTY CO. (NO. 39255.) 
Supreme Court of Iowa. Nov. 20, 1928. 
222 Northwestern Reporter 25. ‘ 
1. INSURANCE—INSURANCE CONTRACT SHOULD BE CONSTRUED 
LIBERALLY IN FAVOR OF INSURED. 


. . * . . => 
Contract of insurance is to be construed liberally in favor of insured, espe- 
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cially in case of ambiguity, but parties have right to make contract in whatever 
form they desire. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—INSURED’S TEMPORARY ABSENCE FOR CONSULTA- 
TION WITH PHYSICIAN DID NOT PREVENT RECOVERY UNDER 
POLICY COVERING HOUSE CONFINEMENT. 

Temporary absence of insured from his house for consultation with physician 
in same town did not prevent recovery of sick benefits under health insurance 
policy providing benefits for period during which insured is “strictly and contin- 
uously confined within the house.” 

(For other cases, see Insurance, Dec. Dig. § 525.) 


3. INSURANCE—HEALTH INSURANCE BENEFITS FOR CONFINE- 
MENT “WITHIN THE HOUSE” SHOULD COVER CONFINEMENT 
IN HOSPITALS AT OTHER TOWNS. 

Health insurance policy providing benefits for sickness during period when 
insured is “strictly and continuously confined within the house” should be con- 
strued to cover period of confinement for treatment in hospitals at other towns, 
to which insured went on physician’s advice. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

4. INSURANCE—WHERE INSURED DURING 70-DAY PERIOD MADE 
JOURNEYS TO DISTANT POINTS, STAYING IN VARIOUS HOSPI- 
TALS FOR TREATMENT, WHAT PART OF PERIOD WAS WITHIN 
HOUSE CONFINEMENT CLAUSE OF HEALTH POLICY WAS FOR 
JURY. 

Length of period for which insured was entitled to recover benefits, under 
health policy as having been “strictly and continuously confined within the house,” 
held a question for jury to determine from 70-day period during which insured 
made trips to various points under advice of physician and in quest of health and 
during which he was confined for varying periods in different hospitals. 

(For other cases, see Insurance, Dec. Dig. §668[13].) 

5. INSURANCE—INSURED HELD AS MATTER OF LAW NOT EN- 
TITLED TO BENEFITS UNDER HOUSE CONFINEMENT CLAUSE 
OF HEALTH POLICY FOR PERIOD SPENT MOSTLY OUTDOORS, 
adden a HE SECURED EMPLOYMENT AND DROVE AU- 

OMOBILE. 


Insured, stricken with spinal arthritis, held as matter of law not entitled to re- 
cover special benefits under health policy given one “strictly and continuously con- 
fined within the house,” as to period during which insured spent most of his time 
out of doors pursuant to physician’s directions, and during which he secured em- 
ployment at odd jobs and purchased and drove car for several thousand miles. 

(Tor other cases, see Insurance, Dec. Dig. § 525.) 


Appeal from District Court, Webster County; H. E. Fry, Judge. ’ 

Action on a health insurance policy. The case was submitted to the jury, 
which returned a verdict for the plaintiff, and the defendant appeals. Reversed. 

Harold S. Thomas, of Des Moines, for appellant. 

Mitchell, Files & Mulholland, of Ft. Dodge, for appellee. ; 

Favitte, J. On or about April 16, 1926, the appellee took out a policy of 
health insurance in the appellant company. ‘That- portion of the policy involved 
in this appeal is as follows: 

“Part I1I—Monthly Indemnity for Loss of Time—Sickness. 

“House Confinement—$80.00 Per Month for Four Years. Section (a) Dur- 
ing which the Insured shall suffer from any bodily sickness or disease, nor here- 
inafter excepted, which is contracted and begins after this policy has been in force 
fifteen days, directly preceding, for the number of consecutive days that the In- 
sured, by reason of ‘such sickness,’ shall be strictly and continuously confined 
within the house. 

“Non-House Confinement—$40.00 Per Month for Three Months. Section (b) 
Immediately following said confinement, or by reason of nonconfining sickness, 
during which the Insured shall be wholly and continuously disabled and prevented 
from performing any and every duty pertaining to his business or occupation. 
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“Payment for confinement and non-confinement combined shall not exceed a 
period of four years. During the period of disability for which indemnity is 
claimed the Insured shall be attended at least once every seven days by a legally 
qualified physician. 

“Part IV—Additional Indemnities. 


“50% increase for Hospital Confinement—$40.00 per month for two months.” 

Appellant contends that its liability under the policy, for house confinement, 
could not in any event exceed a period of 70 days, from January 16, 1926, to 
March 26, 1926, or a total of $186.67; that it could not exceed $120 under the non- 
house confinement clause of the policy; and could not exceed $80 for hospital 
benefits, under the additional indemnity clause; making a total of $386.67. It 
sought such limitation by the trial court by proper motion. This the court denied, 
but as finally submitted the question of liability was limited to the period from 
January 16, 1926, to May 16, 1927, and the court left it for the jury to determine 
for what portion of said time, if any, appellee was entitled to recover under the 
house confinement clause, and for what portion, if any, recovery could be had 
under the “non-house confinement” clause. Hospital benefits were limited to $80. 


The jury returned a verdict allowing the full amount claimed under the “house 
confinement” clause. 


It becomes necessary that we briefly review the material evidence in the case. 
The appellee is a man 34 years of age, married, and a plumber by trade. He was 
taken sick in January, 1926, and on the 16th day of the month was unable to get 
out of bed. He remained in the house about a week, and on or about the 25th 
or 26th of January went to Des Moines on the Interurban to consult physicians 
there connected with the Veterans’ Bureau. A physician in Des Moines advised 
him to go to the hospital at Dwight, Ill. He went back to his home at Ft. Dodge, 
where he remained for about a week, during which time he was in bed. He then 
again went to Des Moines and from there went to Dwight, IIl., on the advice 
of the Des Moines physician. He was examined in the hospital at Dwight, III, 
and was ordered to remain in bed, which he did for a period of 10 days. The 
doctor at Dwight then advised him to get up and get out and take the air. He 
was then able to move about some. He remained at the hospital for about 20 
days. The doctors told him to be careful what he ate, to get out in the air as 
much as possible, and not try to work. He then returned to Ft. Dodge and re- 
mained in bed about 7 days. He then went to Kansas City, under direction from 
the Des Moines physician, for observation. He was there 2 days, and from there 
went to Excelsior Springs, upon the doctor’s advice. This was about 38 miles. 
He was there 18 to 25 days. He then returned to Des Moines. At Excelsior 
Springs, he was told to get out as much as he could, and did so occasionally. 
He then returned to Des Moines to see the doctor there, who told him to go 
home and be careful about his diet, and not try to work. He advised appellant 
to get out as much as he could possibly stand it, because it was the only thing 
left to do at that time. He was advised to go home and keep quiet, and keep 
away from all noise, and stay out in the open. He then returned to Ft. Dodge 
to his home. Thereafter he took outdoor exercise. 

In June he went back to Des Moines to see the doctors, who ordered him 
to go to Chicago to the Edward Hines Hospital. He was there 14 or 15 days, 
and while there a harness or brace was prepared for him to wear. It was very 
uncomfortable and hurt his flesh. When he left the hospital in Chicago, he re- 
turned to Des Moines and consulted his physician there. The doctor again told 
him to be careful about his food, instructed him not to do any work or try to 
do anything, and to keep away from noises and stay out in the open. Appellee’s 
testimony shows that he avoided excitement, did not attempt to perform any 
work of any kind, and stayed out in the open as much as he could. On May 15, 
1927, he returned to Des Moines and was again examined by the physician, who 
again instructed him not to try to do any work, and to stay out in the open and 
be careful about his food. Appellee testified that he left the house for the pur- 
pose of taking exercise; that he would go out before breakfast and walk around 
the block and come back home; that he was in constant pain, nervous, and 
could not sleep; that he followed the doctor’s instructions as to his diet; and 
that his condition was at a standstill. His head kept pulling to one side and he 
is badly bent over. He testified that since January, 1926, he had done very little 
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work. In January 1927, he went out on a farm for two days. In May, 1927, 
he moved to Des Moines. On cross-examination he testified that when his sick- 
ness began he was confined to the house about a week; that about January 23 
he went down town to make preparations for going away; that he went dows 
in the bus and was gone a couple of hours; that he went to the bank. He went 
to Des Moines about January 25 or 26; that a neighbor took him to the Inter- 
urban; that he took a taxicab to the Veterans’ Bureau, and walked about three 
blocks to dinner and back, went to the depot in a taxicab and from the depot 
home in a taxicab. From January 16 to February 8 he did not have any doctors 
at the house. He went to Des Moines February 8, and went to the Veterans’ 
Bureau in a taxicab; that all of the doctors he consulted told him to get out 
and take exercise and be out of doors as much as he could. After he came 
back to Ft. Dodge on March 26, 1926, he was out of doors practically every 
day, walking around or driving around. At times, when the weather was good, 
he walked down town, walked around to the neighbors, went down town, and 
visited with friends. He purchased a car in the spring of 1926 and drove it 
some, and his wife drove it some. He said: 

I suppose I put on about four thousand miles.” 

He tried to work at a very few odd jobs. He said: 

- tried to do lots of things by force, needing the money, and I suffered 
for: it:” 

He also testified: 

“TJ drove my car down to Des Moines in the summer after I got it. I made 
trips to other places beside Des Moines. I started to work at the fair ground 
some time in May, 1927, and I worked until September 8, 1927.” 

He was an overseer and inspected plumbing in this work. A physician who 
examined him in May or June, 1926, described his condition. His back was 
crooked and very tender; he was unable to stand up; he walked with great diffi- 
culty, with two canes; was very tender in the spine; there was an inflammatory 
condition of the joints. He had spinal arthritis. The spinal column or back 
is stiff almost from the base of the skull to the pelvis. The bone is out of line. 
Further testimony was given, describing more in detail the physical condition of 
the appellee. The appellant offered no evidence, and the foregoing is but a 
general outline of the testimony in behalf of the appellee. 

Th important question in the case is whether or not, under the record, the 
appellee is entitled to recover for house confinement for the entire period 
claimed. There is no contention that the appellee is malingering, and he has, 
with commendable frankness, testified with regard to his conduct during the 
period in question. The policy clearly provides for indemnity for loss of time 
caused*by sickness, and places such loss of time in two distinct classes. One is 
denominated in the policy as “house confinement,” the other as “non-house con- 
finement.” 

Policies of insurance of the kind herein involved are of comparatively re- 
cent origin. Such policies are variously worded. The important question for 
our determination is the construction to be placed upon the words, in the house 
confinement clause of the policy, which authorize recovery for the number of 
consecutive days that the insured, by reason of such sickness, “shall be strictly 
and continuously confined within the house.” In some instances similar policies 
of insurance use the phrase “strictly and continuously confined at the house,” 
others use the term “to the house,” and a distinction has been made in some of 
the authorities between these different expressions. The instant policy says 
“within the house.” 

A few citations will show the trend of authority. 

An early case is Scales v. Masonic Protective Association, 70 N. H. 490, 48 
A. 1084, decided in 1901. In that case the policy permitted recovery in the event 
that the illness “shall require absolute, necessary, continuous confinement fo the 
house.” The insured remained in the house five days of his illness, and after 
that, being advised by his physician to keep in the open air all he could, and to 
stir around as much as his strength would allow, he was in his dooryard a por- 
tion of: the time sitting in a chair or lying in a hammock. The physician was 
of the opinion that this would aid recovery. The court said: 

“It would be generally understood that a sick person was confined ‘to’ the 





Acc.] Garvin v. Union Mut. Casualty Co. 279 


house, although he went into the dooryard to take sun baths or get fresh air. 
To the strict constructionist, the phrase ‘to the house’ does not mean the same as 
‘in the house.’” 

The court held that the insured was confined “to” his house, notwithstand- 
ing he spent a portion of the time in the dooryard as described. 

In Sawyer v. Masonic Protective Association, 75 N. H. 276, 73 A. 168, de- 
cided in 1909, the Supreme Court of New Hampshire again had the question 
before it under a policy that provided for liability if the insured was “contin- 
uously confined to his house.” The court reviewed the Scales Case, and con- 
struing the policy held that if the insured were taken out of the house because 
the house was on fire, or if he were carried to a hospital in an ambulance, it 
would not defeat recovery. But where it appeared that the insured was able to 
walk a quarter of a mile from his house to a barber shop and went once or twice 
a week to the office of his physician for treatment, and went to York Beach on 
advice of his physician and consulted a specialist, it was held that a nonsuit 
should have been granted. 

In Hoffman v. Michigan Home & Hospital Association, 128 Mich. 323, 87 
N. W. 265, 54 L. R. A. 746, decided by the Supreme Court of Michigan in 1901, 
the policy contained a clause permitting recovery where one was “continuously 
confined to his house and subject to the personal calls of a registered physician 
in good standing.” The evidence showed that the insured went to the doctor’s 
office to get some medicine, and that on the advice of the doctor he went to Chi- 
cago. The court submitted the question to the jury. This was held not to be 
erroneous. A dissenting opinion was filed in this case. 

In Cooper v. Phcenix Accident & Sick Benefit Association, 141 Mich. 478, 104 
N. W. 734 (1905), the Supreme Court of Michigan again considered a case where, 
under the evidence, it appeared that the insured was not necessarily confined to 
the house, but, under the advice of his physician, was out of doors at various 
times. It was held that upon the entire record a recovery would not be permitted 
to stand. 

In Rocci v. Massachusetts Accident Co., 222 Mass. 336, 110 N. E. 972, Ann. 
Cas. 1918C, 529, the Supreme Court construed a clause in the policy which pro- 
vided that the insured should be continuously within the house. Speaking by Mr. 
Chief Justice Rugg, the court said: 

“The word ‘continuously’ in its common and accepted significance means unin- 
terruptedly, an unbroken sequence, without intermission or cessation, without in- 
tervening time. While it should not be given a constricted interpretation as applied 
to the subject-matter, so as to exclude, for example, a transfer of a person serious- 
ly ill from his house to a hospital and back again, or other imperative removals, it 
cannot be extended to include frequent changes from one house to another. Such 
a policy of insurance as that here in controversy means that its benefit is payable 
only to an insured suffering from serious malady that he is not able to break his 
confinement to the house with journeys of any substantial character outside its 
confines. It is too plain for discussion that one cannot be ‘continuously confined 
within the house’ and at the same time take a trip to Italy. ‘Within the house’ 
naturally means one house in the absence of some exigency, especially when con- 
strued with the next clause, which requires that the insured be ‘therein regularly 
visited by a legally qualified physician.’ It is difficult to see how an insured who, 
as did the plaintiff, remained two weeks in his own house, then went in a carriage 
to his sister’s house in Roxbury where he stayed two weeks, and thereafter was 
three weeks in the city hospital, three or four weeks in different hospitals, and 
then, after another period at home, went to Medford, a city several miles north of 
Boston, for two weeks, and thereafter was at still another hospital in the south 
of Boston, can be said with any due regard to the meaning of words to have been 
‘continuously confined within the house and * * * therein regularly visited’ by a 
physician.” 

In Sheets v. Farmers’ & Merchants’ Mutual Life Insurance & Casualty As- 
sociation, 116 Kan. 356, 225 P. 929, the Supreme Court of Kansas considered a 
clause in the policy “necessarily and continuously confined within the house.” It 
appeared that the insured left his home and made five calls upon his physician dur- 
ing the period for which he sought indemnity. Recovery was denied. 


In Dunning v. Massachusets Mutual Accident Association, 99 Me. 390, 59 A. 
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535, it was held that the clause “absolute and necessary confinement to the house” 
was intended to be a conclusive test of liability and not merely an evidentiary fact 
bearing upon the question of sickness, and that this requirement was a condition 
precedent to recovery. 

In Dodge v. Knapp, 112 Mo. App. 513, 87 S. W. 47, the clause in question was 
“entirely and continuously confined to bed.” The insured spent most of the hours 
of the day out of doors, on the advice of his physician, in the open air; took a 
trip to Texas and another to St. Louis. Recovery was denied. 

‘ +, Reeves v. Midland Casualty Co., 170 Wis. 370, 174 N. W. 475, 959, it was 
eld that— 

“A health policy which limited full indemnity to the period during which in- 
sured should be necessarily and continuously confined within the house, and there- 
in regularly visited by a physician, did not render the insurer liable to pay full in- 
demnity for a time when insured, though merely convalescent and unable to go 
out for his ordinary affairs, nevertheless was able to sit on the porch and make 
visits to his doctor.” 

In Interstate Business Men’s Accident Association v. Sanderson, 144 Ark. 271, 
222 S. W. 51, the clause construed was “continuously and strictly within the 
house.” It appeared that the insured made a daily trip to the post office to get 
his mail, made trips of four blocks to get water, and would occasionally sit out 
in the open in a pavilion. It was held that the clause did not mean that the 
patient must have been confined within the house every minute or hour, and the 
fact that he went out occasionally for the purpose of taking exercise and fresh 
air, under the instructions of his physician, did not prevent recovery, and that 
the case presented one for the consideration of the jury. 

To the same effect, see Great Eastern Casualty Co. v. Robbins, 111 Ark. 607, 
164 S. W. 750. 

In Hays v. General Assembly American Benev. Association, 127 Mo. App. 195 
104 S. W. 1141 the clause permitted recovery when the insured was entirely and 
continuously confined to bed. It was held that a reasonable construction must pe 
given, and while the evidence tended to show that the insured was sometimes 
out of the bed sitting propped in a chair and was occasionally out in the yard 
under a shade tree, and on one occasion was driven a few blocks down town in a 
buggy, a verdict for the insured would not be disturbed. 

In Jennings v. Brotherhood Accident Co., 44 Colo. 68, 96 P. 982, 18 L. R. A. 
(N. S.) 109, 130 Am. St. Rep. 109, the policy provided indemnity for sickness only 
that should be “continuous complete and total, requiring absolute, necessary con- 
finement to the house for not less than fourteen consecutive days.” The evidence 
showed that the insured was out nearly every day, by advice of his physician, 
when the weather was favorable. It was held that recovery was not defeated 
because the insured, to advance his recovery, took some exercise and exposed 
himself to the healing influence of sunshine and fresh air. 

In Metropolitan Plate Glass & Casualty Insurance Co. v. Hawes’ Executrix, 
150 Ky. 52, 149 S. W. 1110, 42 L. R. A. (N. S.) 700, the clause provided for 
'recovery for the term of disability during which “he shall be continuously and 
necessarily confined to the house.’, His physician directed him to get into the 
open as much as possible, and he did so. He sat on the porch at times. It was 
held that recovery was permitted. 

In Columbian Relief Fund Association v. Gross, 25 Ind. App. 215, 57 N. E. 145, 
the policy permitted recovery “during the time he was confined to the house 
and under a physician’s care.” During the time he called at his physician’s 
office to receive treatment, and under the advice of his physician occasionally 
took exercise in the yard and on the pavement about and near his residence, 
and at such times he was in the open air for twenty minutes to half an hout. 
It was held that the conditions of the policy were not violated, that the acts 
were done for the purpose of restoring health, and recovery was permitted. 

In Van Dusen v. Interstate Business Men’s Association, 237 Mich. 294, 211 N. W. 
991, where a party went out for exercise on the advice of his physician occas- 
ionally, it was held that recovery was not defeated under such a policy. 

In Jentz v. National Casualty Co., 52 N. D. 688, 204 N. W. 344, the policy used 
the clause “continuously and actually confined within the house”’ The court 
approved an instruction to the effect that merely because a man is able to walk 
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from his house to his doctor’s office for treatment, or to take a railroad train to 
a hospital for treatment, does not necessarily break the continuity of the confine- 
ment to the house. 

In Mutual Benefit Association v. Nancarrow, 18 Colo. App. 274, 71 P. 423, 
the Supreme Court of Colorado construed a policy which used the words “con- 
fined to the house,’ and held that they were not “intended to mean a constant 
restraint within doors,’ and that recovery could be had where the plaintiff was 
confined to the house except at intervals when he rode from his house to a 
physician’s office for treatment. 

In Ramsey v, General Accident, Fire & Life Insurance Co., 160 Mo. App. 
236, 142 S. W. 763, it was held that under such a clause recovery was not defeated 
where the patient was occasionally out of the house and taken ta a physician’s 
office, and that the policy should be construed liberally and not literally. 

In American Life & Accident Insurance Co. vj Nirdlinger, 113 Miss. 74, 73 
So. 875, 4 A. L. R. 871, it was held that the clause should be given liberal con- 
struction, and that recovery was not defeated because, acting under the advice 
of a physician, the insured went out of doors to improve his health. 

In Breil v. Claus Groth Plattdutschen Vereen, 84 Neb. 155, 120 N. W4 905, 
231. R. A. (N. S.) 359, 18 Ann. Cas. 1110, the policy permitted recovery in the 
event that sickness of the insured was such that he “must remain constantly 
in the house and under the care and treatment of a registered physician.” The 
court said: 

“That a person ‘must remain constantly in the house’ does not necessarily 
mean that one must remain perpetually within the four walls of ‘a house.” 

The court held that a patient cannot be said to be confined to his house 
constantly during an illness of recurrent periods of severity, although at inter- 
vals he may occasionally step into his yard, or make visits to his physician, or 
make other short and usual trips. Recovery permitted. There is an extensive 
note to this case as reported in 23 L. R. A. (N. S.) 359. 

In Olinger v. Massachusetts Protective Association (Mo. App.) 278 S. W. 
86, it was held that confinement was to be construed in a substantial sense and 
not in such a literal sense as to require every moment to be confinement. 

The same rule was followed in Musser v. Great Northern Life Insurance Co., 
218 Mo. App. 640, 266 S. W. 325. 

In tna Life Insurance Co. v. Willetts (C. C. A.) 282 F. 26, under a clause 
permitting recovery where the insured was “necessarily confined to the house” 
and it appeared that on the advice of his physician he had taken trips to differ- 
ent places for his health, the court refused to disturb a finding that the insured’s 
disability was such as required his necessary confinement to the house. 

As bearing on the question, other cases might be cited. 

[1] It is impossible to reconcile :all of the cases that bear upon a clause of 
somewhat similar import in such policies of insurance. The general and familiar 
rule is that a contract of this character is to be construed liberally in favor 
of the insured. This is especially true where there is any ambiguity in the terms 
used. The parties have a right, however, to make a contract in whatever form 
they desire. In the instant case, it is very clear that the contract contemplated 
indemnity for an illness of different degrees, one whereby the sickness was of 
such a serious character that the insured was “strictly and continuously confined 
within the house”; the second described a period of convalescence or moderate 
illness whereby “immediately following ‘said confinement or by reason of non- 
confining sickness” the insured should be “disabled and prevented from perform- 
ing any and every duty pertaining to his business or occupation.” 

[2] We are disposed to concur in the view expressed in some of the cases 
cited, that a too narrow and constricted construction should not be placed upon 
the terms of this policy. “Strictly and continuously confined within the house,” 
in its most literal interpretation, would require that the insured stay constantly 
within the four walls of the house. Such an interpretation would prevent recov- 
ery if an emergency, such as a fire, should arise, and the insured be removed 
from the house. It would preclude recovery in the event of transportation in an 
ambulance to a hospital, even for emergency treatment. It would bar recovery 
if the insured sat upon an uninclosed porch of the house, or slept upon a sleeping 
porch that was not “inclosed within the house.” Such narrow and limited 
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construction should not be adopted in the interpretation of contracts of this 
character. The record in this case disclosed that for certain periods of time 
described in the evidence the insured was in fact: strictly and literally confined 
within the house, and during a portion of said time was confined in bed. There 
is no question under this contract of his right to recovery for such ‘period of 
time. Nor do we think that the insured is deprived of his right to recover for 
such period of time as he was temporarily absent from his house for consultation 
with a physician in the town where he lived. 

[3, 4] But the record in the instant case calls for a determination of the 
question as to whether the terms of/the policy can be so extended as to include 
journeys made by the insured from his home to distant points, which were made 
under the advice of a physician and in quest of health. The undisputed record 
shows that the insured went from his home in Ft. Dodge to Des Moines, to 
Excelsior Springs, to Dwight, IIL, all under the advice of his physician for treat- 
ment, and that he was under treatment, and substantially all of the time confined 
within a hospital while at said places. We are disposed to hold that the true 
purpose and intent of the contract of insurance when liberally construed, was to 
cover a contingency of this kind. It does not provide that the house referred to 
must be his home. Certainly if he were confined within a hospital, it would be 
“within the house” within the meaning of this policy. Appellant’s motion was 
a demand that the right of the appellee to:recover for indemnity under this 
clause be limited to the period from January 16, 1926, the inception of his illness, 
to March 26, 1926, when he returned to his home at Ft. Dodge from the trips he 
tad made to consult physicians and which terminated the time when he had 
been confined in the various hospitals. We are disposed to the view that the 
court should have sustained appellant’s motion at this point and instructed the 
jury that under the undisputed evidence in the case'the appellee was not entitled 
to recover under the so-called house confinement clause for a period in excess 
of 70 days, to wit, from January 16, 1926, to. March 26, 1926. For how much of 
said time the appellee was entitled to recover under said clause of the policy was 
a question for the jury. 

[5] With regard to the period after March 26, 1926, for which appellee claims 
recovery under the house confinement clause, it appears that the appellee was 
out of doors a large part of the time until he secured employment on May 16, 
1927; that he purchased a car and either drove or rode in it some 4,000 miles; 
and that during said time he sought employment away from home. He contends 
that he did this because of the fact that his physician advised him to take exer- 
cise “out of doors” and “get out in the air.” Under these circumstances, did 
appellee still come within the provisions of the house confinement clause of the 
contract? We do not so construe it. 

Under the record which we have previously recited, it would be doing violence 
to the contract to hold that during this period of time, while the appellee was 
about the premises and other places, taking automobile rides and going appar- 
ently where inclination directed, he was within the house confinement clause of 
the policy. We are of the opinion that the court erred in submitting to the jury 
the question as to whether or not the appellee was entitled to recover under the 
so-called house confinement clause of the policy, after the date of March 26, 1926, 
and should have limited appellee’s right to recover under this clause of the policy 
to said date. The right of appellee for hospital benefits and for the non-house 
confinement period of three months before he obtained employment is not 
seriously questioned by the appellant, and we think appellee was entitled to 
recover therefor under the record. For the error pointed out in submitting to 
the jury the question of the right to recover for house’ confinement for any 
period beyond March 26, 1926, the cause must be and it is reversed. 

The costs in this court will be taxed one-half to the appellant and one-half 
to the appellee. 

Reversed. 

Stevens, C. J., and Evans, Kindig, and Wagner, JJ., concur. 
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BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN v. SEARS. 
Court of Appeals of Kentucky. Oct. 16, 1928. 
10 Southwestern Reporter (2d) 287. 

3. INSURANCE—JURY’S FINDINGS THAT INSURED WAS IN GOOD 
STANDING AND NOT ATTEMPTING BURGLARY WHEN DISABL- 
ED HELD AMPLY SUPPORTED BY EVIDENCE. 

Jury’s findings, in action on fraternal beneficiary society’s certificate of in- 
surance, that insured was in good standing with the society when disabled and was 
not attempting burglary when injured, held amply supported by the evidence. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Appeal from Circuit Court, McCracken County. 

Action by James Sears against the Brotherhood of Locomotive Firemen and 
Enginemen. Judgment for plaintiff, and defendant appeals. Affirmed. 

Wheeler & Hughes, of Paducah, for appellant. 

L. B. Alexander, of Paducah, for appellee. 

StanLEY, C. On October 7, 1920, the appellant, Brotherhood of Locomotive 
Firemen and Enginemen, a fraternal beneficiary society, issued its certificate of 
insurance to appellee, James Sears, a member of Three Rivers Lodge, located at 
Paducah. ‘The certificate provided, in the event the member became afflicted or 
sustained a physicial injury for which payment is provided in the constitution of 
the brotherhood in force and effect at the time the liability arose, he should be en- 
titled to participate in the beneficiary fund of the brotherhood to the extent of 
$1,500, and in the event of his death while in good standing that sum should be paid 
his mother as named beneficiary. The constitution and by-laws of the order 
were by reference made a part of the certificate. It appears, at the time involved, 
these provided if a member while in good standing should sustain physical injuries 
resulting in total disability or permanent incapacity, he became entitled to certain 
indemnity out of the benevolent fund, which under the certificate issued appellee 
entitled him to receive $50 a month so long as he continues to be so disabled from 
performing all manual labor. 

The appellant having declined to recognize appellee’s claim, he instituted this 
suit, alleging that he had become totally and permanently disabled and incapacit- 
ated from performing manual labor on July 9, 1926, while in good standing upon 
the books of the grand lodge of appellant society, and had duly and regularly paid 
his premiums or assessments under the certificate, and that there was due him at 
the time of filing the suit an aggregate of $400. He further asserted that he was 
entitled to receive $50 a month so long as his disability should continue. 

Admitting plaintiff's permanent and entire disability, the defendant (1) denied 
his injuries had been sustained while he was in good standing with the brotherhood, 
or that he had duly or regularly paid his premiums or assessments; and (2) fur- 
ther charged the insured’s condition was the result of a gunshot wound suffered 
while engaged in an act which was in violation of the law, that is, while engaged 
in breaking and entering a building in the nighttime or while undertaking to es- 
cape after having entered it. Certain designated sections of its constitution were 
set up, to the efiect that the holder of the certificate would not be eligible to re- 
ceive benefits of the insurance under such conditions. 

It is conceded the body of appellee is entirely paralyzed from the waist down, 
and that his condition is the result of a gunshot wound. The extent of recovery 
claimed in the petition is not controverted, but appellant denies he is entitled to 
anything. The two questions in issue were submitted to a jury, which answered 
them adversely to appellant. Judgment was rendered in accordance with the ver- 
dict, awarding a recovery of $850, the amount due on the day of the trial (which 
had been set up by amended petition), with interest from the dates the monthly 
benefits became payable. 

The only ground relied upon for a reversal of the judgment is that the ver- 
dict is contrarv to the evidence and -was given under the influence of passion or 
prejudice. This necessitates a statement of the evidence. 

[1] Although it appears a copy of the constitution was introduced in evidence, 
it is not in the record brought to this court. We must therefore confine ourselves 
to a consideration of only those parts admitted in the pleadings or copied in the 
transcript. 
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1. On the issue as to plaintiff's standing with the brotherhood at the time he 
suffered the injuries, the following evidence was heard by the jury: The plaintiff 
(now appellee) introduced J. E. Bailey, secretary and treasurer of the legislative 
board and former president of the subordinate lodge of the brotherhood. The 
witness identified a receipt signed by F. G. Pixler, financial secretary of the lodge, 
showing that appellee, Sears, had paid his dues for the life insurance feature and 
the other purposes of the brotherhood on August 1, 1926. The mother of appellee 
testified that her son had left his home in Paducah about the year 1922, and that 
she had regularly paid his insurance dues up until he was injured in 1926, and 
identified a number of receipts showing their payment. The father of appellee, 
Arch Sears, testified that he had paid these dues at different times, and on the 
Ist day of July had paid the dues payable July 1, 1926. He produced a receipt of 
the financial secretary of the brotherhood bearing that date and given to him on 
that date. He stated that when he paid the premium due August Ist, he notified 
a Mr. Ripley, who was collecting the dues in the absence of Pixler and who gave 
him Pixler’s receipt, that his son, the appellee, had been injured. He testified he 
also paid his September dues, but thereafter returned the receipt to Pixler, who 
stated that.he wanted it in order to reinstate the boy, and when he did so, Pixler 
laid down $3.05, the amount of the premium, and walked away. Other evidence 
introduced in behalf of the plaintiff related to correspondence between the appel- 
lant’s superior or general officers and the appellee and his attorney regarding the 
status of appellee at the time of his injury. Robertson, the president of the brother- 
hood, wrote that appellant was expelled September 2d, and Hawley, the grand secre- 
tary, later wrote he was expelled July 2d and reinstated July 26th. The secretary of 
the board of directors advised appellant the board had declined to reinstate him 
because of his physical condition after his expulsion on September 2d. 

The defendant (now appellant) introduced F. G. Pixler, financial secretary of 
the local lodge, whose duty it was to collect the dues and assessments. He testi- 
fied that a few times appellee’s dues were not paid on the first of each month in 
1926, particularly in March, which resulted in his expulsion and later reinstatement, 
in accordance with the laws of the organization, which were that on failure to pay 
dues on the Ist day of each month a member became automatically expelled on the 
2d day of the month without notice; but if he paid his dues in time for the finan- 
cial agent to make report to the grand lodge within 30 days he was readmitted, pro- 
vided he was in good physical condition. He testified that appellee was so ex- 
pelled in July; but as to the time of payment upon which such expulsion was based, 
he said: 


“To the best of my knowledge his father left his dues with Mr. Ripley on the 
4th or Sth of July.” 


He read into the record the sections of the constitution relating to the exolu- 
sion and reinstatement of members, as he had testified, and further that no officer 
or agent of a subordinate lodee or of the grand lodge should have power or au- 
thority to waive, vary, or modify any of the provisions of the constitution relating 
to the time of naying the assessments. However, one section of the constitution 
provided when a member was admitted into the lodge he was required to pay 
double assessments, which would continue his beneficiary certificate in effect 30 
days in case of his expulsion for any cause. 


Pixler had left signed receipts bearing the date of July 1st with Ripley as a 
matter of convenience. On the 4th or Sth of the month, which was before ap- 
pellee received his injuries, the witness got from Mr. Ripley the money left with 
him by Mr. Sears, and made his report to the grand lodge, with the request that 
Sears be readmitted, which was done during the month. He did not learn of ap- 
pellee’s condition until some time in September. Pixler admitted that the dues 
payable August Ist had been accented by the brotherhood. It is noted that this 
witness, the regular collector, relied upon what his representative, Ripley, told 
him, which testimony was received without objection. Upon cross-examination 
Pixler stated he returned to Paducah about noon July Ist, and saw Ripley about 
the matter before the 4th or 5th of July, on one of which days the premium came 
into his hands. He testified on one occasion he had collected dues as late as the 
8th or 10th of the month from appellee’s mother; and had told her he would pay 
the boy’s assessment himself and get the money from her later, but afterwards told 
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her he could not do that any more, and they agreed during his absence he would 
leave the receipts with Ripley and she could pay him. 

Mr. Ripley, to whom appellee’s father paid his July dues, did not testify, and 
no reason appears for his failure to do so. 

Appellee’s proof was to the effect his dues were paid promptly on July Ist, 
and, consequently, there was no cause for his expulsion or the suspension of his 
insurance; that it was in effect when he was injured on July 9th; and that the in- 
surer’s agent was advised of his condition on August Ist. Appellant’s proof was 
to the effect that he lost his membership in the order and his insurance was sus- 
pended on July 2d and remained so until July 26th, although the premium was 
accepted July 4th or 5th. It is admitted appellant accepted his dues and assess- 
ments for August and September, but according to appellant’s evidence its officers 
were not then advised of appellee’s condition. There is no evidence, however, 
that appellee concealed his condition or made any misrepresentations regarding it. 
His reinstatement (if expelled as appellant claimed), was not due to any action on 
his part, but, apparently, was done solely through and by the voluntary and custo- 
mary action of appellant’s agents when a brother had been a little late in his 
monthly payments to the local collector. 

2. With respect to the manner in which the appellee sustained the injury re- 
sulting in paralysis, the evidence is brief. Appellee testified that while he was 
driving an automobile towards Olive Branch, in the northern part of Mississippi, 
on the night of July 9th, his car was “missing” and he stopped in front of a 
garage, went to it, and shook the door to arouse someone. Having heard no 
one, he turned and was walking away from the garage when some one shot him. 
The first shot struck him in the arm and back and knocked him down. As he fell 
he was again shot in the back. He neither saw nor heard any one at the time 
and had never since seen the one who shot him, but a man came to the hospital 
in Memphis to which he was taken and introduced himself as the owner of the 
garage. He denied he had broken into the garage. 


The appellant’s evidence on this point was in the form of an affidavit filed in 
support of its motion for a continuance, which was read as the depositions of the 
witnesses. By this method Ed Searcy testified that on July 9, 1926, appellee, 
Sears, and another person unknown to the witness, came into the garage of the 
Kerr Motor Company at Olive Branch, Miss., and left after staying around some 
time. On the night of July 10, 1926, the witness was asleep in a small room in the 
garage, and about midnight he was awakened by the noise of some one walking 
in the office and falling over an obstacle. The witness got up and saw some one 
going out the back door of the garage. Through the window he saw this person 
walking along the side towards the front. He called to him to stop, but instead of 
doing so he started to run, and the witness shot through the window. He called 
the owner of the garage and a dcctor, and together they discovered the appellee. 
Sears at first refused to give his name, but when the doctor told him that would be 
necessary before he could he taken to the hospital, appellee gave the name of 
James Miles, of Pittsburgh, Pa. He was then taken to the Methodist Hospital at 
Memphis, Tenn. A surgeon, who operated on the appellee at the hospital, testi- 
fied that the night of July 10th, or early morning of the 11th, he advised the pa- 
tient that he could not recover, and asked him concerning his people. Sears told 
him his name was not James Miles and gave him his correct name and address and 
the name of his parents. The owner of the garage corroborated the testimony of 
Sears as to being called and finding appellee, and a nurse in the hospital corroborated 
the testimony of the doctor. 


In rebuttal appellee contradicted the testimony of Searcy and denied ever 
having entered the garage. He also denied giving the name of James Miles or 
his address as Pittsburgh, and stated he had a cap in his suitcase with such a 
name and address stamped therein, which was the cap of a boy with whom he 
had worked in Pittsburgh. He testified he was unconscious the greater part of 
the time and when he came to himself on Saturday morning he told who his people 
were. 

[2] As will be observerd, there was a conflict in the evidence on both issues, 
which required their submission to the jury for determination. In the exercise of 
their prerogative the jury decided these issues against the contentions of appellant. 
It has often been declared neither the trial nor appellate court will interfere with 
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the verdict of a jury unless it is “palpably” against the evidence; that is, glaringly 
or shockingly so. As stated in Eagle Distillery v. Hardy (Ky.) 120 S. W. 336: 

“The rule that a verdict * * * will not be interfered with unless it is palpably 
and flagrantly against the evidence is as firmly fixed in the jurisprudence of this 
state as any principle of law resting on judicial deliverance can be, and has been 
announced in repeated decisions of this court, beginning with its earliest history.” 

[3] We do not consider this verdict as being against the evidence in such de- 
gree, or at all. There was ample evidence to support it. 

The judgment is therefore affirmed. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. CHAPMAN. (No. 27104.) 
Supreme Court of Mississippi, Division B. Oct. 22, 1928. 
118 Southern Reporter 437. 
(Syllabus by the Court.) 

1. INSURANCE—FRAUD IN PROCURING RELEASE OF INSURER FROM 
LIABILITY UNDER ACCIDENT POLICY BY AGENT AT TIME 
INSURED HAD BEEN BLINDED HELD FOR JURY. 

Where a person having a policy of accident insurance indemnifying the 
insured against injuries received from accidental and external causes, and where 
the insured has been blinded by an injury to his eyes and is unable to read, and 
where the testimony for the plaintiff shows that it was represented by an agent 
of the insurance company that a check and voucher were in payment of weekly 
benefits accrued and for two weeks in advance, and, upon such representation, 
plaintiff signed the receipt releasing the company from liability without knowing 
its contents, this presents an issue for the jury although the company’s agent 
and another contradict the plaintiff’s evidence in reference thereto. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


2. WITNESSES—PHYSICIAN’S TESTIMONY OF FACTS LEARNED FROM 
EXAMINATION OF PATIENT IS PRIVILEGED AND CANNOT BE 
RECEIVED OVER OBJECTION OF PATIENT; FACTS LEARNED BY 
PHYSICIAN CALLED TO EXAMINE PATIENT BY ATTENDING 
PHYSICIAN CANNOT BE RECEIVED IN EVIDENCE OVER 
PATIENT’S OBJECTION. 

The testimony of physicians to facts learned by them from an examination 
of their patient is privileged and cannot be received in evidence over the objection 
of the patient. And 'this is true although one of the physicians so offered was 
called to examine the patient by an attending physician, and without having 
made any charge therefor, and without formal employment by the patient. ‘The 
act of the physician employed in ‘calling in assistants will be treated as the act 
of the patient in such a case. 

(For other cases, see Witnesses, §§ 209, 212.) 


3. INSURANCE—KNOWLEDGE OF AGENT FOR INSURER RELATIVE 

TO NATURE OF INJURY HELD IMMATERIAL AS RESPECTS FRAUD 

IN PROCURING RELEASE PURSUANT TO MISREPRESENTATION 

THAT IT WAS MERE RECEIPT. 

It is not error for the court, when asked for an instruction on the issue of 
fraud in procuring a release, to strike from the instruction the language that it 
was necessary for the agent to know that the injury would likely result in the 
loss of his eyes where there is evidence that the agent made a representation 
which was untrue—that the instrument was a mere receipt for weekly benefits 
accruing to the plaintiff by disability. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


4. WITNESSES—EXCLUDING STATEMENTS OVER INSURED’S OBJEC- 
TION MADE TO INSURED BY HIS PHYSICIANS AS TO CONDITION 
DISCLOSED BY EXAMINATION HELD NOT ERROR. 

In a suit upon an insurance policy for an indemnity for the loss of eyes 
covered by a provision of the policy, and where the plaintiff had been examined 
by physicians who were not allowed to testify over plaintiff’s objection, it is not 
competent for the defendant in the suit, over the objection ‘of the plaintiff, to 
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prove statements made to the plaintiff by his physicians as to his condition dis- 
closed by their examination of the patient. 


(For other cases, see Witnesses, Dec. Dig. § 211[2].) 


Appeal from Circuit Court, Lauderdale County; J. D. Fatheree, Judge. 

Suit by Sandy Chapman against the Provident Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

C. M. Wright, of Meridian, for appellant. 

Martin Miller, of Meridian, for appellee. 

Erurivck, P. J. The appellee, plaintiff in the court below, brought suit on an 
insurance policy issued by the appellant, defendant in the court below. The 
policy provided for indemnity for disability because of personal bodily injury 
suffered during the life of the policy through external, violent, and accidental 
means, and for the recovery of a specific indemnity for the loss of the sight of 
one eye, or the loss of the sight of both eyes. The policy provided for a monthly 
accident indemnity cf $80 because of disability resulting from such personal bodily 
injury, the monthly indemnity to cease upon the happening of one of the specific 
losses named in the policy. 

The principal sum of such policy was $1,000, and the specific indemnity 
covering the loss of one eye because of such personal bodily injury is one-half 
of the principal sum, and that covering the loss of both eyes is double the 
principal sum. 


The declaration alleged the contract of insurance; that it was in force on the 
9th day of October, 1926, because the plaintiff on that date got a hot cinder in 
one eye, causing inflammation of that eye, and, through sympathy, inflammation 
of the other eye, thereby incapacitating him as a locomotive fireman, and finally 
resulting in the total loss of the sight of both eyes within the 120-day limit 
stipulated in the policy. 

The defendant pleaded the general issue, and gave notice thereunder to the 
effect that the policy provides for indemnity for the loss of plaintiff’s eyes only 
when the said loss is irrecoverable, and only when the said loss results solely 
from bodily injuries sustained through external, violent, and accidental means, 
and only when the loss results within 120 days of the happening of such injury; 
that plaintiff sustained no personal injury or injuries resulting solely from 
external, violent, and accidental means, within 120 days from the loss of his eye- 
sight, and that the said loss did not result from an injury sustained by him within 120 
days of such loss; that plaintiff did not lose his eyesight because of any personal bodily 
injury suffered by him, but that he lost his eyesight from disease, or from natural 
causes, and that he had heen going blind for a long time; that on November 19, 1926, 
the defendant compromised and settled all claims with the plaintiff under said 
policy for the sum of $150, at the special instance and request of the plaintiff, 
and that plaintiff receipted the defendant in full, for all demands under said 
policy, and surrendered the same; that!the said policy provides that claims for 
any loss must be filed within 90 days from the happening of such loss, together 
with affirmative proof thereof, and that no proof of loss’ was filed as contemplated 
by the policy, and that no suit may be brought within 60 days after such proof. 

The plaintiff replied to this notice under the general issue, and, in support 
of his declaration, testified that he was a fireman in the employ of the New 
Orleans & Northeastern Railroad Company, and had been for some 27 years, but 
that in October, about the first part of the month, he received an injury to his 
eye by means of a hot cinder getting into and injuring it; that for the first few 
days after the said injury he continued his employment, and that his wife treated 
his eye by bathing it at night, but that about the 9th of October he had to 
abandon his employment; that he had his eyes examined and treated, but that 
they became worse, and, some time early in December, he lost his eyesight entirely. 
He admitted that he had received a check from the insurance company for $150, 
which he had credited on the amount of his suit, but stated that he did not under- 
stand at the time the check was given him that it was intended by the insurance 
company as a full and complete settlement for his injury; that the agent of the 
company came out to his house after he had been stricken with blindness and 
could not read, and stated to him that he had brought him a check, the’ amount 
of which was in liquidation of his disability benefits for the time past, as well as 
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two weeks advance, dating from that date, by which time the said agent stated 
he had been informed Chapman would be ready to return to his employment. 
He stated that the agent of the insurance company did not read the check nor 
the release to him; neither did he state that the check was a settlement in full 
for his injury. He stated that he signed the release by having his son write 
his name thereon, without it having been read to him, with the understanding 
and in the belief that it was a mere payment of the weekly disability benefits. 

The plaintiff is supported in his testimony in this regard by certain members 
of his family. He is further supported in his evidence that he was blind by the 
testimony of a groceryman who lived near by, as well as by some of his neighbors, 

The plaintiff also testified that prior to his injury his eyesight was good; and 
he is corroborated in this by some of his neighbors, who testified that they had 
not observed anything wrong with his sight prior to the injury, but had often 
seen him reading, and knew that nothing was wrong with his eyesight prior 
to that time. 

The defendant offered the agent who made the alleged settlement as a wit- 
ness. This witness testified that it was understood that the check was in full 
settlement of the plaintiff’s injury; that he took up the policy, and that the plain- 
tiff understood the terms and agreements contained in the instrument of release; 
and this witness is corroborated by another party who witnessed the singing of the 
alleged release by the plaintiff. 

The defendant also introduced several witnesses, who were employees of 
the New Orleans & Northeastern Railroad Company, and who, through their 
employment, were associated with the plaintiff in his work. These witnesses 
testified that the plaintiff had received some injury in March, 1926, preceding 
this claimed injury, and that plaintiff’s eyesight had been defective for some time 
before he quit the employ of the railroad, or was laid off. They testified that 
he had failed to distinguish the signals given; that they were working with him 
during the time he worked after the alleged injury, but that they saw no inflam- 
mation in his eyes then, and heard no complaint from, him that he had received 
such injury. 

It was also in evidence by a witness for the defendant, that the plaintiff was 
sent to Dr. J. E. Seale, an eye specialist, for examination of his eyes, about the 
9th of October, and that the report of said examination indicated defective eye- 
sight—inability to distinguish colors. The plaintiff himself, on cross-examination, 
testified that he was examined by Dr. Seale for color-blindness. 

Dr. Seale was called as a witness for the defendant. His testimony was 
objected to, and the objection was sustained as to what he discovered by his 
examination of the plaintiff’s eyesight. His testimony was taken before the 
court in the absence of the jury, and showed that he made the examination for 
color-blindness, and that the plaintiff’s eyesight was bad; that he saw no inflamma- 
tion at the time he made the examination, nor any evidence of an external 
injury; that his examination convinced him that plaintiff’s blindness was caused 
by constitutional weaknesses or diseases. Dr. Seale was permitted to testify 
as an expert, and in answer to certain hypothetical questions embracing 
hypotheses supported by the defendant’s testimony, testified that, assuming the 
hypotheses to be true, the injury was not caused by external injuries. 

The evidence of Dr. Arnold and of Dr. Mosby, other eye specialists at 
Meridian, was offered. Dr. Arnold had treated Chapman, at intervals, from 
labout the 15th of October to the lst of November, and testified that he saw no 
inflammation in plaintiff’s eyes during the time he was treating him, and no 
evidence of recent external injury, but that he found scar tissue, indicating 
previous external injury. 

It further appeared that the plaintiff was examined by Dr. Touchstone, 
another eye specialist, who found what he termed a “peculiar condition” of his 
eyes, and called Dr. Mosby, another eye specialist who occupied an office 
adjoining Dr. Touchstone’s, and Dr. Mosby, after examining plaintiff’s eyes, 
admitted that the “peculiar condition” found by Dr. Touchstone did exist. 

Dr. Mosby was offered as a witness, and, in the absence of the jury, testified 
to the facts above stated, and stated, also, that he was not solicited by the 
plaintiff to make an examination of his eyes, and did not, as he understood it, 
occupy a professional relationship to him at that time. 
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These physicians, as above stated, were not permitted to testify as to the 
facts learned by means of these observations, nor as to the treatments given the 
plaintitt’s eyes, but were permitted to testify as experts, to answer hypothetical 
questions propounded, assuming the hypotheses supported by the state s evidence 
to be true; and they testified, in response to such hypothetical questions, that 
the injury was not in their opinion, caused by external injury received at the 
time testified by the plaintiff. 

Dr. Bounds, another eye specialist, examined plaintiff’s eyes about ten days 
before the trial, and testified that he found a laceration or puncture of the 
cornea—a scar tissue all over the cornea, which, in his opinion, was caused by an 
external injury, and was not due to constitutional causes or diseases. 

There was a verdict and judgment for the plaintiff, from which this appeal 
is prosecuted. 

[1] Appellant first argues the issue of fraud involved in the signing of the 
release, and contends that the proof is insufficient to show a fraudulent procure- 
ment of the release, and that the defendant should have had a peremptory 
instruction upon that ground. 

We are unable to agree with this contention. The plaintiff’s testimony shows 
that the agent of the appellant came ‘out to his home at a time when he could 
not see how to read, and stated to him that the voucher which he presented to 
him for his signature was a settlement for the weekly disability indemnity already 
accrued, and for two weeks in advance, by which time the agent thought Chap- 
man would be able to resume work. It is true|that the agent of the company 
and the witnesses for the company contradicted this statement of plaintiff’s but 
other witnesses corroborated the statement of plaintiff, and we think ‘it was a 
question for the jury to determine on this conflict of evidence. 


Where a person is unable to read, and therefore unable to protect himself 
by his own sight and diligence, he must necessarily rely upon the statements of 
others as to what an instrument presented to him ‘contains. There was no 
negligence here on the part of the plaintiff in failing to read the release. He 
had a right to rely upon the statements made to him, assuming that such state- 
ments were made, which the jury found by its verdict necessarily to be a fact. 
So we think this assignment of error is not well taken. 


[2] We think, also, that it was not error to exclude the testimony of the 
physicians as to examinations made by them. We regard the question here pre- 
sented as being settled by previous decisions of the court, with the exception of 
the testimony of Dr. Mosby. See Davis v. Elzey, 126 Miss. 789, 88 So. 630, 89 So. 
666; U. S. F. & G. Co. v. Hood, 124 Miss. 548, 87 So. 115, 15 A. L. R. 605; Newton 
Oil Mill v. Spencer, 116 Miss. 568, 77 So. 605; Yazoo & M. V. R. Co. v. Messina, 
109 Miss. 143,.67 So. 963. While these cases do not specifically mention, in 
passing upon the testimony, the Elzey and the Hood Cases, yet the fact was 
involved, because physcians accompanied the regular physician in each of the 
cases at the time the examination was made. We think when a physician is 
called to treat a patient, and he finds a condition which he regards as unusual 
or abnormal and calls another physician for the purpose of observing this con- 
dition, that he is the agent of his patient in doing so, and that he does so for the 
reason, we must presume, that he desires additional medical opinion to his own 
in dealing with the situation. The patient, in such case, would not be expected 
to protest, or object to an examination'made under such circumstances, and we 
think the policy of the statute would be best promoted by leaving the physician 
free to secure additional medical opinion for the benefit of!the patient, and that 
his act would be attributed to the patient in inviting other medical aid for con- 
sultation. It is immaterial whether the fee was paid or charged. The knowledge 
which Dr. Mosby obtained was obtained at the solicitation of the plaintiff’s agent 
and physician. We are therefore of the opinion that there was no error in 
excluding this medical evidence. 


The courts are not concerned with the wisdom, or lack of wisdom, of 
legislative enactments. We must presume that the Legislature was sufficiently 
moved by consideration for the public welfare to enact the statute, and we should 
treat the statute so as to carry out the legislative policy. If we should hold that 
a person being treated by a'physician would waive the benefit of the statute as 
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} 
to his physicians, who were present and taking some part in the examination, 
we would make it always possible to defeat the purpose of the statute by the 
simple expedient of a doctor inviting others of his profession to examine a patient 
out of mere consideration of curiosity. 

[3] The defendant requested the following instruction: 

“The court charges the jury for the defendant that the settlement by the 
defendant with Sandy Chapman, and the ‘taking from him of a release of all 
liability of\the defendant to him under the policy in evidence, and the surrender 
of such policy by the plaintiff to the defendant, constitutes a contract of release 
and under the terms of such policy, unless you further believe from a preponder- 
ance of the testimony that the defendant imposed upon, overreached and 
defrauded plaintiff in such settlement with full knowledge that the plaintiff had 
received injuries, and that such injuries would likely result in the loss of his eyes; 
and that such contract of release and satisfaction evidenced by the draft and 
release and surrender of the policy is a contract that should be construed under 
the law of this state; and the burden of proof is upon the plaintiff as to each 
and every element or circumstance of fraud necessary to show that such settle- 
ment is not fairly made and concluded.” 

The court modified this instruction to read as follows: 

“The court charges the jury for the defendant that the settlement by the 
defendant with Sandy Chapman, and the taking from of a release of all liability 
of the defendant to him under the policy in evidence, and the surrender of such 
policy by the plaintiff to the defendant, constitutes a contract of release and 
satisfaction for all liability of the defendant to the plaintiff under the terms of 
such policy, unless you further believe from a preponderance of the testimony 
that the defendant imposed upon, overreached and defrauded plaintiff in such 
settlement with full knowledge that the plaintiff had received injuries; that 
such contract of release and satisfaction evidenced by the draft and release and 
surrender of the policy is a contract that should be construed as other contracts 
are construed under the law of this state; and the burden of proof is upon the 
plaintiff as to each and every element or circumstance of fraud necessary to 
show that such settlement was not fairly made and concluded.” 

It is complained that there is omitted from the instruction as modified, the 
following language, “And that such injuries would likely result in the loss of his 
eyes,” and that the defendant was entitled to have the instruction given as 
requested; that knowledge by the defendant’s agent that plaintiff would likely 
lose his eyesight was and is the necessary element of fraud. 

We do not think the court committed error in its modification of the 
instruction. It is immaterial whether plaintiff had knowledge, in making the 
settlement, that the injury would likely result in the loss of the eyesight or not. 
If he knew that the plaintiff could not see or read the release, and, made the 
representation which the plaintiff says he made, the defendant could not make 
the representation that the settlement was to cover weekly disability benefits for 
a given period, when it knew that the contract, as written, covered every kind 
of release under the policy. The law requires fair dealing in cases of this kind; 
and it is not permissible to deceive in a material particular the opposite party 
to the contract. 

There are numerous assignments of error predicated upon the giving of 
instructions for the plaintiff and the refusal of others requested by the defendant. 
We have examined them, and think the instructions given anounce the law fully 
and fairly as it relates to the matters embraced in the pleadings and the evidence. 

[4] It is assigned for error that the court erred in refusing to permit the 
defendant to prove by the plaintiff what the physicians who examined him said 
to him about his condition. We think it was not permissible to do so. 

We find no reversible error, and the judgment is affirmed. 

Affirmed. 
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LIBERTY LIFE INS. CO. v. MOORE. (No. 3071.) 
Court of Civil Appeals of Texas. Amarillo. Oct. 17, 1928. 
ehearing Denied Oct. 31, 1928 
10 Southwestern Reporter (2d) 178. 
1. INSURANCE—PETITION ALLEGING INSURER’S REFUSAL TO 
PAY FOR MORE THAN 60 DAYS BEFORE FILING SUIT HELD 
SUFFICIENT ON GENERAL DEMURRER TO WARRANT RECOV- 


ERY OF 12 PER CENT. DAMAGES AND ATTORNEY’S FEES (Rev. 
St. 1925, art. 4736). 


In action on accident policy, petition alleging that plaintiff made prompt de- 
mand for payment, but that defendant failed and refused to pay: for more than 
60 days before filing of suit, held sufficient, as against general demurrer, to war- 
rant recovery of 12 per cent. damages and attorney’s fees, under Rev. St. 1925, 
art. 4736, though not alleging date of demand. 

(For other cases, see Insurance, Dec. Dig. § 638.) 


3. INSURANCE—INSURER’S AGENT HAVING ACCEPTED INSUR- 
ED’S POSTDATED CHECK IN PAYMENT OF PREMIUM AND RE- 
MITTED INSURER’S SHARE, WITH KNOWLEDGE THAT INSUR- 
ED THEN HAD NO MONEY IN BANK, PREMIUM WAS PAID. 


Insurer’s agent having accepted insured’s postdated check in payment of pre- 
mium, with knowledge that insured then had no money in bank, and remitted to 
insurer its share of premium, the premium was paid and the policy valid. 

(For other cases, see Insurance, Dec. Dig. § 186[4].) 


4. INSURANCE—EVIDENCE THAT INSURER'S AGENT TOOK INSUR- 
ED’S POSTDATED CHECK IN PAYMENT OF PREMIUM, WITH 
KNOWLEDGE THAT HE THEN HAD NO MONEY IN BANK, AND 
rue INSURER’S SHARE, WAS COMPETENT TO PROVE 
A : 


In action on accident policy, evidence that defendant’s agent took plaintiff’s 
postdated check in payment of first premium, with knowledge that plaintiff then 
had no money in bank, and remitted to insurer its share of amount, was compe- 
tent and admissible to prove payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

5. INSURANCE—COURT PROPERLY ENTERED JUDGMENT FOR 

AMOUNT SPECIFIED IN ACCIDENT POLICY FOR LOSS OF 

HAND, WHICH WAS NOT CONTROVERTED. 


Where accident policy sued on expressly fixed $600 as measure of recovery 
for loss of one hand, which was uncontroverted, court. did not err in entering 
judgment for plaintiff in such amount, instead of submitting question to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


6. INSURANCE—COURT PROPERLY ENTERED JUDGMENT FOR 12 
PER CENT. DAMAGES, WHERE INSURER’S REFUSAL TO PAY 
WAS NOT CONTROVERTED (Rev. St. 1925, art. 4736). 

Where insurance company’s failure to pay amount due insured under policy 
within 30 days after demand was not controverted, court did not err in entering 
judgment for 12 per cent. damages provided for by Rev. St. 1925, art. 4736, in- 
stead of submitting question to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from District Court, Lubbock County; Clark M. Mullican, Judge. 

Action by George Moore against the Liberty Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed on rehearing. 

Rob’t A. Sowder, of Lubbock, for appellant. 

Lockhart & Garrard and F. D. Brown, all of Lubbock, for appellee. 

Haut, C. J. This action is based upon an accident insurance policy in which 
the appellee, as plaintiff below, sued to recover $600 for the loss of one hand, $72 
as statutory damages, and $200 as attorney’s fees. 

The policy was issued October 6, 1926. While working at a gin, and on 
December 7, 1926, plaintiff suffered the loss of his hand and forearm. He fur- 
nished proofs of loss under the policy on January 3, 1927, made formal demand 





292 The Insurance Law Journal, Vol. 72 [Feb., 1929 


for payment of his damages on January 6, 1927, which payment was refused by 
the appellant insurance company on January 12, 1927. 

Suit was duly instituted, and, upon the trial, the case was submitted to the 
jury upon three special issues. In response to the issues, the jury found: (1) 
That the appellee, Moore, did not induce the delivery of the policy to him under 
a preconceived scheme to secure the insurance without cost; (2) that Turley, 
appellant’s district agent, was not induced to deliver the policy by representations 
made by appellee that appellee’s check would be paid by the bank upon presenta- 
tion; and (3) that $200 would be a reasonable attorney’s fee for the prosecution 
of the suit under the terms of the policy. 

Judgment was entered in appellee’s favor for $600 damages, $72, being the 
12 per cent. provided by statute as damages, and for $200 attorney’s fees. The 
judgment provides that it shall bear interest from the date thereof, and the re- 
covery was credited with the sum of $12.90 and interest at 6 per cent.; that being 
the amount of the check which appellee gave the agent Turley in payment of 
the first premium, and which the bank had refused to honor upon presentation. 

The case is presented here upon several propositions, which it will not be 
necessary for us to discuss at any great length. — 

[1,2] We think the plaintiff's petition seeking to recover the penalty of 12 
per cent. damages and attorney’s fees is sufficient as against the general demurrer. 

R. S. art. 4736, provides that, if the insurance company shall fail to pay the 
amount for which it is liable within 30 days after demand therefor, it shall be 
further liable to pay the holder of the policy 12 per cent. damages and reason- 
able attorney’s fees. 

The plaintiff alleged that he— 

“* * * made prompt demand upon the defendant for the payment of the indem- 
nity due him under the terms thereof but the defendant, though often requested, 
has failed and refused and still fails and refuses to pay the same or any part 
thereof, to plaintiff's damage in the sum of $600.00, and that more than sixty 
days have elapsed since such demand was made, prior to the date of the filing of 
this suit.” 

He does not allege that date upon which he demanded payment, but this is 
not necessary, since he does allege the failure and refusal of the defendant to 
pay for more than 60 days prior to the filing of the suit. The court takes judic- 
ial notice that the suit was filed May 17, 1927. 


In the case of National Casualty Co. v. Mahoney (Tex. Civ. App.) 296 S. 
W. 335, relied upon by appellant, the petition alleged that legal notice was given 
by plaintiff; that the defendant denied liability and failed and refused to pay the 
amount due. Judge Gallagher correctly held that these allegations were in- 
sufficient. The giving of legal notice is not a demand, nor is the filing of a suit 
such demand as the statute requires, as is shown by some of the cases which 
Judge Gallagher cites. The statute does not require furnishing of proofs of loss 
as a condition precedent to recover the penalty. 

[3] Several of the propositions advanced by appellant are based upon its as- 
sumption that the premium has never been paid. ‘The appellant’s agent testified 
that he paid the company its share of the first premium. Therefore there is 
no controverted issue of fact as to the payment of the premium due the com- 
pany. The evidence with reference to this fact is substantially as follows: 


Turley, who was the district agent of the company and authorized to solicit 
insurance and collect premiums, testified that he solicited appellee for insurance, 
and was told by appellee that the latter had no money to pay the premium. Turley 
then suggested that appellee give him his check, to which appellee replied that he 
had no money in the bank. ‘Turley testified that he had frequently taken postdated 
checks in payment of premiums, and that he took appellee’s check for $12.90, and 
remitted the amount of the initial premium, to which the company was entitled, 
and that the company was paid in full its part of the first premium. He further 
testified that, so far as the records of the company were concerned, they showed 
the payment of the premium to the company prior to the time plaintiff was injured. 

We think the correct rule governing the rights of the parties, under this state 
of facts, is announced in 32 C. J. 1134, par. 239, and page 1131, par. 236. Paragraph 
239 is as follows: 

“An actual payment of the premium by an agent of the company to it is as 
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effectual as one made by the insured himself, unless it is made without the request 
direction or ratification of insured. * * * Where the agent of the company, upon 
his individual responsibility, extents credit for the premium to the insured, as by 
accepting the note of insured, payable to the agent individually, and pays the 
amount to or is charged with it by the company, such payment inures to the bene- 
fit of the insured and consummates the contract, and the fact that a note given by 
insured to the agent individually for the amount advanced is not paid when due 
does not invalidate the policy.” 

We see no reason why the same rule should not apply when the agent accepts 
a check given him by the assured, with knowledge that it will not be paid imme- 
diately, but advances to the company the portion of the premium to which it is 
entitled and retains the check in his possession, which is afterwards paid. 

Paragraph 236 says in part: 

“It is immaterial who pays the premium so long as the money is actually re- 
ceived by the company, provided the payment is made with the knowledge, con- 
sent or acquiescence of insured.” 

It is clear from the evidence that Turley accepted appellee’s check with 
knowledge of the fact that appellee had no money in the bank at that time to pay 
it, but expected at some later date to make a deposit sufficient to cover the amount 
of the check. It is also clear that the agent, having accepted the check payable 
to him individually and thereafter having remitted to the company its share of the 
initial payment, intended to extend credit to* Moore, and, according to his testi- 
mony, he did extend such credit from time to time and made no effort to have 
the policy canceled because payment of the check by the bank was refused. 

The rule announced in Corpus Juris is in accord with the decisions of this 
state upon the question presented. Reppond v. National Life Insurance Company 
of America, 100 Tex. 519, 101 S. W. 786, 11 L. R. A. (N. S.) 981, 15 Ann. Cas. 
618; American National Insurance Co. v. Blysard (Tex. Civ. App.) 207 S. W. 
162; East Texas Fire Insurance Co. v. Mimms, 1 White & W. Civ. Cas. Ct. App. § 
1322, p. 771. 

The record does not sustain the appellant’s contention that the jury was guilty 
of misconduct in arriving at the verdict. F 

[4] The court did not err in permitting the appellee to prove the conditions and 
circumstances attending the payment of the premium. He alleged that the prem- 
ium had been paid and received by the insurance company, and the evidence ob- 
jected to was competent and admissible to prove the fact of payment. 

We were mistaken in the original opinion in holding that the issue of the rea- 
sonableness of the attorney’s fees had not been submitted to the jury. 

[5,6] We also were in error in holding that the item for $600 damages for the 
loss of plaintiff’s hand and the 12 per cent. damages provided by the statute should 
have been submitted. The contract of insurance, by express provisions, fixes $600 
as the measure of recovery for the loss of one hand. That plaintiff suffered such 
loss was not a controverted issue. The statute itself entitles plaintiff to recover 
12 per cent. damages, if the conditions exist upon which it is recoverable, and 
these facts were not controverted. The court, therefore, did not err in entering 
judgment for both of these items. The original opinion is withdrawn. 

[7,8] The appellant’s pleading, denying payment of the premium, is, in effect, 
a plea of failure of consideration, and appellee excepted to the answer upon the 
ground that it had not been verified. This exception was overruled, but appellant 
has abandoned the contention by failing to assign error in the lower court, and 
by further failing to present it by a proper assignment and proposition in this 
court. Although this fact is mentioned in the briefs, the failure to assign it as 
error and urge it in the brief is a waiver of the error in this court. 

Appellant’s motion for rehearing is overruled. We find no reversible error in 
the record. Appellee’s motion for rehearing is therefore granted, and the judgment 
is affirmed. 


Affirmed. 
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HATTON et al. vv. MUTUAL HEALTH & ACCIDENT ASS'N. (No. 1700.) 
Court of Civil Appeals of Texas. Beaumont. Oct. 19, 1928. 
Rehearing Denied Nov. 7, 1928. 
10 Southwestern Reporter (2d) 239. 

2. INSURANCE—HOLDER. OF ACCIDENT POLICY HELD NOT ENTITLED 
TO GRACE FOR PAYMENT OF PREMIUMS UNDER STATUTE 
REQUIRING PROVISION FOR GRACE IN LIFE POLICIES (REV. ST. 
1925, ARTS. 4716, 4732, 4733). 


Holder of policy of accident insurance, not containing any provision for grace 
after due date of premium, held not entitled to period of grace under Rev. St. 
1925, art. 4732, requiring such provision in life insurance policies, in view of 
articles 4733 and 4716, of chapter 3 of title, insurance, indicating that Legislature 
intended to differentiate between life and accident policies, and in view of repeal 
of article 4955 of Rev. St. 1911 by its omission from 1925 revision. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 


3. INSURANCE—NONPAYMENT OF PREMIUM, TERMINATING ACCI- 
DENT POLICY BY TERMS THEREOF, PREVENTED RECOVERY 
THEREON WITHOUT NECESSITY OF ASSOCIATION’S PROVING 
NOTICE OF MATURITY OF PREMIUM WAS GIVEN. 

Where accident policy provided for immediate termination of policy on 
failure to pay dues to association, nonpayment of dues prevented recovery on the 
policy without necessity of association’s proving that it gave notice of maturity 
of premium. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


4. INSURANCE—BENEFICIARY SUING ON POLICY WHICH LAPSED 
FOR NONPAYMENT OF PREMIUM WAS REQUIRED TO PLEAD 
WANT OF NOTICE, OR FACTS RELIED ON 


AS WAIVER BY 

INSURER. 
_ Under accident policy providing for immediate termination on failure of 
insured to pay premiums when due, beneficiary in suit on policy was required to 
plead want of notice as excuse for not paying premium, or to plead facts 


constituting waiver of provision by insurance company, in order to benefit by 
waiver. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 
Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 


Suit by Mrs. Emily Hatton and husband against the Mutual Health & Acci- 
dent Association. Judgment for defendant, and plaintiff's appeal. Affirmed. 

D. E. O’Fiel and Jas. A. Harrison, both of Beaumont, for appellant. 

Orgain & Carroll and Major T. Bell, all of Beaumont, for appellee. 

Wa ker, J. This was a suit by appellant Mrs. Emily Hatton, joined pro 
forma by her husband, against appellee, upon a policy of accident insurance in 
ithe principal sum of $2,000, issued to her son, Jerry G. Drake, on the 17th day 
of December, 1926, with her named as beneficiary. Upon a trial to a jury judg- 
ment was instructed in favor of appellee. Upon the trial the parties made the 
following agreement: 

“It is agreed that on December 11th, 1926, Jerry G. Drake made application to 
defendant company for the issuance to him of a policy in the defendant company, 
at which time the said Jerry G. Drake paid the sum of Twelve and 50/100 ($12.50) 
Dollars, that the policy sued on was issued to the said Jerry G. Drake on 
December 17th, 1926; that the sum of Twelve and 50/100 ($12.50) Dollars was 
the only sum paid as a premium by the said Jerry G. Drake, which was payment 
of the dues and premiums under the policy up to and including April 1st, 1927, 
which said sum of Twelve and 50/100 ($12.50) Dollars is the only sum the said 
Jerry G. Drake or any one for him has paid thereon, or tendered before the 
filing of this suit. $1000) Doll 4 i 

“That on April 1st, 1927, another Ten ($10. ollars was due on the pre- 
mium, that nae was not paid, that on April 12th, 1927, the said Jerry G. Drake 
sustained personal injuries from which he died, that due proofs of death were 
made and submitted to the defendant company and demand made of the defend- 
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ant company for payment of the amounts due under the policy more than thirty 
days prior to May 19th, 1927.” 


“It was further agreed that a reasonable attorney’s fee in this matter is 
$400.00, without any proof; and that the defendant had a permit, a legal permit 
to do business in Texas at the time the policy was issued and now; with reference 
to the attorney’s fees it was agreed that the above amount is a reasonable attor- 
ney’s fee providing the plaintiff is entitled to recover.” 

The following clauses of the policy are pertinent to the issues raised by the 
appeal: 


“Mutual Benefit, Health & Accident Association of Omaha does hereby 
insure Jerry G. Drake (herein called the Insured) of City of Beaumont, State of 
Texas, against loss of life, limb, sight or time resulting directly and independently 
of all other causes, from bodily injuries sustained through purely Accidental 
means, and against loss of time on account of disease contracted during the term 
of this Policy, respectively, subject, however, to all the provisions and limitations 
hereinafter contained.” 


“If default be made in the payment of the agreed premium for this policy, 
the subsequent acceptance of the premium by the Association or any of its 
duly authorized agents shall reinstate the policy, but only to cover accidental 
injury thereafter sustained and such sickness as may begin more than ten days 
after the date of such acceptance.” 


“(b) Strict compliance on the part of the Insured and beneficiary with all 
the provisions and agreements of this policy, and the application signed by the 
insured, is a condition precedent to recovery, and any failure in this respect shall 
forfeit to the Association all right to any indemnity.” 


“(c) The copy of the application indorsed herein is hereby made a part of 
this contract and this policy is issued in consideration of the statements made 
by the Insured in the application and the payment in advance of Twelve ($12.50) 
Dollars and Fifty Cents as first payment; and the payment in advance of Ten 
($10.00) DolJars quarterly thereafter, beginning with April 1, 1927, is required to 
keep this policy in continuous -effect. If any such dues be unpaid at the office 
of the Association in Omaha, Nebraska, this policy shall terminate on the day 
such payment is due. The mailing of notice to the insured at least fifteen days 
prior to the date they are due shall constitute legal notice of due. 


“The acceptance of any premium on this policy shall be optional with the 
Association, and should the premium provided for herein be insufficient to meet 
the requirements of this policy, the Association may call for the difference as 
required. 

“(d) The term of this policy beings at 12 o’clock noon, Standard time, on 
date of issue against accident and on the thirty-first day after date of issue 
against disease and ends at 12 o’clock noon on the date any renewal is due.” 

There was no provision in the policy for grace in the payment of the quarterly 
premiums. It was shown beyond dispute that the death of Jerry G. Drake 
resulted “directly and independently of all other causes, from bodily injury 
sustained through purely accidental means,” thus bringing his death within the 
insuring clause of the policy. On the conclusion of the evidence, appellant 
requested the court to instruct a verdict in her favor for the amount of the 
policy claimed under the agreement. The refusal to give this charge is the 
basis of her propositions. 

Article 4732, Revised Civil Statutes 1925, contains the following provision: 

“No policy of life insurance shall be issued or delivered in this state, or be 
issued by a life insurance company organized under the laws of this state, unless 
the same shall contain provisions substantially as follows: * * * 

“2. For a grace of at least one month for the payment of every premium after 
the first, which may be subject to an interest charge, during which month the 
insurance shall continued in force.” ; 

Appellant’s first and second propositions are to the effect that the policy 
sued on was entitled to the grace period provided by this article. 

Article 4733 contains the following provisions: 

“No policy of life insurange shall be issued or delivered in this state, or be 
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issued by a life insurance company incorporated under the laws of this state, if 
it contains any of the following provisions: * * * 


“3. A provision for any mode of settlement at maturity of less value than the 
amounts insured on the face of the policy, plus dividend additions, if any, less 
any indebtedness to the company on the policy, and less any premium that may, 
by the terms of the policy, be deducted. Any company may issue a policy 
promising a benefit less than the full benefit in case of the death of the insured 
by his own hand while sane or insane, or by following stated hazardous occupa- 
tions. This provision shall not apply to purely accident and health policies. 
No foregoing provision relating to policy forms shall apply to policies issued in 
lieu of, or in exchange for, any other policies issued before July 10, 1909.” 

Article 4716, after defining a life insurance company, an accident insurance 
company, and a health insurance company, further provides: 

“When consistent with the context and not obviously used in a different 
sense, the term ‘Company,’ or ‘Insurance Company,’ as used herein, includes all 
corporations engaged as principals in the business of life, accident or health 
insurance. 

[1] As decisive of her propositions that her policy was entitled to the grace 
period provided for by article 4732, appellant cites North American Accident 
Insurance Co. v. Hodge (Tex. Civ. App.) 208 S. W. 700, decided under the 
statutes in force prior to 1925 revision. Article 4953 of the old statutes, being 
article 5050 of the 1925 revision, was as follows: 

“Every policy of insurance issued or delivered within this state by any life 
insurance company doing business within this state, shall contain the entire 
contract between the parties, and the application therefor may be made a part 
thereof.” 

Article 4955 of the old statutes was as follows: | ; 

“All the provisions of the laws of this state applicable to the life, fire, marine, 
inland, lightning, or tornado insurance companies, shall, so far as the same are 
applicable, govern and apply to all companies transacting any other kind of 
insurance business in this state, so far as they are not in conflict with provisions 
of law made specially applicable thereto.” 


Construing these articles, the court held in the Hodge Case that they 
governed accident insurance, notwithstanding article 4953 purports to deal only 
with “life insurance.” This construction rested upon the broad language of 
article 4955, making the general provisions of our insurance laws “govern and 
apply to all companies transacting any other kind of insurance.” Therefore, 
appellant says that the grace period of article 4732, being a part of the general 
laws of the state relating to insurance, governs the policy sued on. But appellant 
is met with the proposition that article 4955 of the old satutes was omitted from 
the revision of 1925. Having been omitted, it is not now a part of our statutory 
law, unless it was continued in force or saved by some provision of the final 
title of the Code of 1925. American Indemnity Co. v. Austin, 112 Tex. 239, 246 
S. W. 1019. Section 2 of the final title now in force provides: 

“That all civil statutes of a general nature, in force when the Revised Statutes 
take effect, and which are not included herein, or which are not hereby expressly 
continued in force, are hereby repealed.” 


Appellant seeks to take old article 4955 out of the provisions of section 2, 
and bring it within the provisions of section 20 of the final title, which is as 
follows: 


“Nothing in the repealing clause of this title shall be construed as releasing 
any person or corporation from any duty enjoined in the limitation or condition 
imposed by any law that may be repealed by said repealing clause.” 


Section 20 does not purport to give new life to an omitted article, but only 
to keep in force against persons and corporations “any duty enjoined in the 
limitation or condition imposed by any law that may be repealed by said repeal- 
ing clause.” Since old article 4955 does not attempt to impose a condition or 
limitation within the meaning of section 20, it is not saved by that section. Sec- 
tions 2 and 20 of the final title of 1925 are the same as sections 4 and 12 of the 
final title of the 1911 revision. We are following the construction given these 
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sections of the 1911 revision by the court in Anderson v. Engle (Tex. Civ. App.) 
184 S. W. 309. We therefore conclude that old article 4955 is not now in effect. 

[2] Construing the general insurance laws of Texas, it was said by a federal 
court in Fidelity & Casualty Co. of New York v. Dorough (C. C. A.) 107 F. 389. 

“We think it plainly appears * * * that accident insurance, in the legislative 
mind, was distinct from life and health insurance.” 

Chapter 3 of the title “Insurance” of the 1925 revision recognizes “health,” 
“accident,” and “life” insurance companies, and provides that the term “company” 
shall include all companies engaged in the business of insurance, as therein 
classified, unless the term is obviously used in a different sense. Article 4716. 
This article purports to regulate insurance companies and not to define the 
conditions of the policies to be issued by them. The conditions of the policies 
as to what they may contain are prescribed by article 4732, and as to what they 
may not contain by article 4733. Article 4716, defining insurance companies, 
shows and recognizes a clear distinction between a life insurance company and 
an accident insurance company. This distinction between the character or kinds 
of insurance is further emphasized by the Legislature in defining and prescribing 
the conditions of a life insurance policy. The distinction between the two kinds 
of insurance is so fundamental that a condition relating to one and not by 
express terms or necessary implication to the other should be considered as 
“obviously used in a different sense” within the meaning of article 4716. As we 
understand Fidelity & Casualty Co. of New York v. Dorough, supra, that proposi- 
tion was announced. Was it the intention of the Legislation to subject accident 
insurance to the provisions of article 4732? Article 4733, § 3, expressly provides 
that certain conditions in section 3 “shall not apply to purely accident and health 
policies.” Because of this expression in article 4733, appellant says that the 
Legislature manifested an intent to apply all provisions of the General Laws 
relating to life insurance also to accident insurance, unless expressly excluded 
by appropriate language. That argument is not sound. The general provisions 
of the statutes do not govern alike all characters of insurance when it is obvious 
that such was not the legislative intent. As we construe article 4732 in the light 
of the distinctions recognized by the Legislature between life insurance and 
accident insurance, it becomes obvious that the Legislature did not intend to 
make the provisions of that article applicable to accident insurance. That being 
the obvious meaning of this article, an express exclusion of accident insurance 
was not necessary. It follows that the holder of an accident policy is not 
entitled to the grace provision of that article. The courts might have held that 
it obviously appeared from the provisions of article 4733 that the Legislature 
did not intend it to apply to accident insurance, but the intent of that article 
was made clear by the express insertion of the clause cited and relied upon by 
appellants: “This provision shall not apply to purely accident and health policies.” 
The language just quoted relates only to article 4733 and cannot be looked to in 
construing other articles of the general insurance law. Articles 4732 and 4733 were 
construed against appellant’s contention by the Galveston Court of Civil Appeals 
in Dent v. National Life & Accident Insurance Co., 6 S. W. (2d) 195, where it 
was said: 

“In view of another trial we deem it advisable to state that, the policy being 
an accident and health policy as distinguished from a life policy, it is not 
governed by the law announced in articles 4732 and 4733 of Revised Statutes of 
1925.” 


(3, 4] By her third proposition, appellant asserts that the court should not 
have instructed a verdict against her because the defendant did not plead and 
prove that it gave notice of the maturity of the premium due April Ist fifteen 
days prior to its maturity. The clause of the policy regulating this notice is given, 
supra. Appellant did not rest under the burden of pleading and proving such 
notice. The policy, by its express provisions, lapsed upon the failure of the 
insured to meet his quarterly premiums. The payment of these premiums was 

’ material and “the essence of the contract.” Southland Insurance Co. v. Hopkins 
(Tex. Com. App., 244 S. W. 989. If appellant wanted relief from that burden, 
it was her duty to plead the want of such notice as an excuse for not paving 
the premium. The premium being due, the failure to pay it lapsed the policy, 
unless the payment was waived, and appellant could have the benefit of such 
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waiver only by expressly pleading it. East Texas Fire Insurance Co. v. Brown, 

82 Tex. 631, 18 S. W. 713; AZtna Insurance Co. v. Holcomb, 89 Tex. 404, 34 S. W. 

915; Texas Banking & Ins. Co. v. Stone, 49 Tex. 4; German Insurance Co. vy. 

Daniels (Tex. Civ. App.) 33 S. W. 549; American Mut. Ben. Ass’n v. Language 

(Tex. Civ. App.) 281 S. W. 233; American Nat. Life Insurance Co. v. Rowell 

(Tex. Civ. App.) 175 S. W. 170. In German Insurance Co. v. Daniels, supra, it 

was said: 

“The plaintiff did not plead a waiver of condition in this policy requiring 
payment of the premium before loss. Consequently, the fourth assignment is 
well taken. Without so pleading, it was not competent for him to prove such 
waiver.” 

Appellant further insists that the first premium of $12.50 was sufficient on 
the agreed facts to pay for the policy and to keep it in force and effect until 
after the death of the insured. In view of the agreement “that on April 1, 1927, 
another ten ($10.00) dollars was due on the premium,” this proposition requires 
no discussion. By express agreement the premium was due on April 1st, and no 
conditions could have made the first premium keep the policy in force longer 
than April Ist. 

firmed. 
HOME BENEFIT ASS’N v. GRIFFIN et al. (No. 694.) 
Court of Civil Appeals of Texas. Waco. Oct. 25, 1928. 
10 Southwestern Reporter (2d) 568. 

1. INSURANCE—INSURED NOT MISLED HELD BOUND BY APPLICA- 
TION LIMITING AGENT’S AUTHORITY, THOUGH NOT READING 
APPLICATION. 

Where insured did not claim that insurer’s soliciting agent had authority to 
contract for issuance of benefit certificate, nor that he made any statements justi- 
fying insured in assuming application did not contain provisions limiting agent’s 
authority, nor that agent did anything to prevent insured reading application, in- 
sured, though not reading application, was bound by notice in application with re- 
ference to extent of authority possessed by agent. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


2. INSURANCE—INSURANCE CONTRACT COULD ONLY BE CONSUM- 
MATED BY INSURED’S ACCEPTANCE OF CERTIFICATE UNDER 
APPLICATION STIPULATING AGAINST LIABILITY, UNLESS CER- 
TIFICATE WAS ISSUED TO, AND SIGNED BY, APPLICANT. 
Under application providing that no representations had been made by agent, 

and expressly stipulating that no liability should rest on insurer, unless benefit 

certificate was issued by it and signed by applicant, proposed contract of insurance 
could be consummated only on acceptance by insured of certificate which might 
be issued by insurer. 

(For other cases, see Insurance, Dec. Dig. § 720.) 

3. INSURANCE—BENEFIT CERTIFICATE, CONFORMING TO APPLI- 
CATION, COULD NOT BE REFORMED TO CONFORM WITH SO- 
LICITING AGENT’S UNAUTHORIZED PROMISE THAT CERTIFI- 
CATE WOULD PROVIDE FOR DISABILITY, REGARDLESS OF 
AGE. 

Where soliciting agent of benefit association made promissory representa- 
tion to insured, contractual in nature, that certificate, if issued, would include 
promise to pay total permanent disability, regardless of age, but agent was with- 
out authority to bind association by such promise, and association had never in 
fact issued or offered such certificate, insured could not have certificate called 
for by application reformed to include representation and enforced as reformed. 

(For other cases, see Insurance, Dec. Dig. § 725.) 


4. INSURANCE—INSURER, NOT REPUDIATING CONTRACT AS 
WRITTEN, HELD NOT ESTOPPED FROM DENYING RECOVERY 
FOR CLAIM NOT COVERED, BY ACCEPTANCE OF ASSESSMENTS 
AFTER KNOWLEDGE OF CLAIM. 

Where insurer did not deny validity of certificate held by insured, and did not 
attempt to repudiate its contract as executed, but offered to rescind and restore 
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moneys received from insured, or, in alternative, to permit insured to continue 
insurance in force without prejudice to right to litigate claim for total permanent 
disability, insurer was not estopped to deny liability for disability not provided for 
in certificate and promised by soliciting agent in excess of his authority by accept- 
ance of assessments after controversy arose and with knowledge of insured’s 
claim. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


5. INSURANCE—PAYMENT OF ASSESSMENTS AFTER INSURER'S 
OFFER TO RESCIND OR KEEP CERTIFICATE IN FORCE AS WRIT- 
TEN HELD, IN EFFECT, ACCEPTANCE OF LATTER OFFER. 


Where insurer did not attempt to repudiate contract on insured’s claim for 
disability payments not covered by policy, but offered to rescind contract and re- 
store moneys paid by insured, or, in alternative, to permit insured to continue in- 
surance in force as written, continued payment of assessments by insured after 
such offer was in effect an acceptance of offer to keep insurance in force. 


(For other cases, see Insurance, Dec. Dig. § 724[3].) 
6. INSURANCE—BENEFIT CERTIFICATE MUST BE CONSTRUED AS 
WHOLE. 


Benefit certificate of insurance must be construed as a whole. 
(For other cases, see Insurance, Dec. Dig. § 726.) 


7, INSURANCE—BENEFIT CERTIFICATE, LIMITING INSURER’S 
LIABILITY FOR DISABILITY SUFFERED AFTER 60, BUT NOT 
WHOLLY VOID, IF HOLDER WAS OVER 60 WHEN ISSUED. HELD 
EFFECTIVE ACCORDING TO TERMS, REGARDLESS OF AGE. 


Benefit certificate, creating liability against insurer for total permanent dis- 
ability from accident only, if accident was sustained before holder was 60 years 
old, but not providing that it should be void, if holder was over 60 years of age 
at time certificate was issued, and providing for other disability benefits and death 
benefits, was effective according to its terms, regardless of age of holder at time. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


8. INSURANCE—BENEFIT CERTIFICATE, PROVIDING BENEFITS RE- 
GARDLESS OF HOLDER’S AGE, ISSUED TO HOLDER OVER 60 


HELD VALID, THOUGH DENYING BENEFITS FOR PERMANENT 
DISABILITY SUFFERED AFTER 60. 


_ . Benefit certificate, providing for indemnity in case of death of holder, double 
indemnity in case of accident, and indemnity in case of disability by accident 
none of which were made dependent on age of holder either at date of certificate or 
at time of death or accident, held based on valid consideration for payments required 
of holder who was 60 years old when certificate was issued, though further pro- 
viding against liability for total, permanent disability by accident after holder 
attained age of 60 years. 
(For other cases, see Insurance, Dec. Dig. § 787.) 


9. INSURANCE—BENEFIT CERTIFICATE, LIMITING RIGHT TO DIS- 
ABILITY BY ACCIDENTS TO INSURED ATTAINING 60 YEARS OF 
AGE, HELD NOT FORFEITURE CLAUSE. 

Where benefit certificate, issued to insured over 60 years of age, was based on 
valuable and enforceable provisions providing for payments on death or disability, 
regardless of age stipulation in certificate, limiting right to receive total perman- 
ent disability benefits for injuries after insured attained age of 60 years, was not 
forfeiture clause, and did not affect validity of contract. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


10. INSURANCE—ISSUANCE OF CERTIFICATE WITH KNOWLEDGE 
THAT INSURED WAS OVER 60 HELD NOT WAIVER OF PROVIS- 
ION LIMITING LIABILITY FOR PERMANENT DISABILITY SUF- 
FERED AFTER 60. 


Where benefit certificate was issued to insured over 60 years of age, impos- 
ing liability for death and disability benefits, regardless of insured’s age, and such 
certificate was more favorable to insured than certificate ordinarily issued to people 
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over 60, issuance of certificate, with knowledge that insured was over 60, held not 
waiver of provision against liability for total permanent disability to insured 
over 60. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


11. INSURANCE—BENEFIT CERTIFICATE, ISSUED TO MEMBER OVER 
60, PROVIDING FOR DISABILITY BENEFITS TO “MEMBER NAM- 
ED HEREIN,” LIMITED LIABILITY TO MEMBERS DISABLED BE- 
FORE ATTAINING 60 YEARS OF AGE. 

Provision in benefit certificate providing benefits for total permanent dis- 
ability sustained prior to members attaining 60 years of age, payable to “member 
named herein,” construed with provision providing for payment of such benefits 
only to members under 60, showed quoted provision was intended to mean “such 
member,” and certificate did not require payments of disability benefits to members 
disabled after attaining 60 years of age. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

Appeal from District Court, McLennan County; Richard I. Monroe, Judge. 

_ Suit by Mrs. Minnie Griffin and husband against the Home Benefit Associa- 

tion. Judgment for plaintiffs, and defendant appeals. Reversed and rendered. 

‘ Trippet, Richey & Sheehy, of Waco and Oltorf & Oltorf, of Marlin, for ap- 
pellant. 

Conway & Scharff, of Waco, and H. E. Thomas, of Mart, for appellees. 

GALLAGHER, C. J. This suit was instituted by appellees, Mrs. Minnie Griffin 
and husband, John Griffin against appellant, Home Henefit Association, an unin- 
corporated mutual aid organization, to recover the sum of $1,500 on account of the 
total permanent disability of Mrs. Griffin, who held a benefit certificate issued by 
appellant. The application for said certificate was taken by one Tunnell, a solivit- 
ing agent of appellant. Said application was for a certificate in class F. The 
dues required of a member in said class were nowhere stated in the application. 
Neither were the benefits promised such member stated therein. Said application 
had a blank at the top for the age of the applicant at her last birthday. This 
blank was filled with the figures “60.” There was another blank in the body 
of the certificate for the date of the applicant’s birth, which was correctly 
filled, showing that she was born February 15, 1860. She was therefore nearly 
63 years old on January 9, 1923, when said application was signed. Said applica- 
tion contained the following provision: 

“In no case shall any liability rest with said Association unless a policy of 
insurance is issued to and delivered to and signed by me. * * * No repre- 
sentations have been made to me by agent of said Association other than herein 
expressed.” 

The testimony showed without contradiction that said soliciting agent had in 
fact no authority to make contracts of insurance, not to vary the terms of the 
written certificates issued by appellant. A certificate was duly issued on said 
application, and promptly mailed to, and received by, appellees. They put the 
same away without reading it, and never read the same until after April 1, 1926, 
when Mrs. Griffin suffered an accident which resulted in her total permanent 
disability. Said certificate provided, among other things: , 

“This membership is based on his or her application, which application is 
filed in the home office of the Home Benefit Association at Marlin, Texas, and 
made a part of this contract.” ; 

Following the signatures of the officers of the association on said certificate 
appears the following: 

“I accept this certificate subject to the conditions above set forth. 

“__—, Insured.” 

According to the provisions of said certificate, the holder was obligated to pay 
the following assessments: 
$1.10 on the death of a member of said class; 

1.10 additional on the death of a member of said class from accident. 

.60 should any member of such class sustain the loss of an eye, hand or foot. 

1.10 should any member of such class, through accident, become totally and 

permanently disabled, prior to attaining the age of sixty years. 

The benefits promised in said certificate to the holder thereof were the 
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respective amounts raised by an assessment on the members of such class at the 
rates aforesaid, not to exceed: ; 
$1,500.00 on the death of such holder from natural causes. 
3,000.00 on the death of such holder from accident. 
750.00 for the loss by such holder of an eye, hand or foot. : 
1,500.00 on total permanent disability of such holder from accident prior to 
attaining the age of sixty years. 

Said certificate contained no provision for the payment of any sum in 
case of total permanent disability of the holder after attaining the age of 60 
years. Neither did it contain any provision releasing such holder, after attaining 
the age of 60 years, from paying the stipulated assessments in event other 
members of such class prior to attaining such age, should sustain an accident 
resulting in total permanent disability. Said certificate form was the only one 
used for members of said class. The agent, Tunnell, at the time he took the 
application, exhibited a certificate, and told appellee John Griffin, who acted for 
his wife in the premises, that that was the kind of certificate she would receive. 
Griffin did not examine the same. Appellant did not issue any form of certificate 
promising accident benefits of any kind to applicants over 60 years of age. After 
an applicant had attained that age, the only certificate issued was one promising 
the payment of the sum of $1,000 at death of the holder, and known as class D. 
Appellant’s secretary testified that the certificate held by Mrs. Griffin was the 
only one issued by the association in class F to a person more than 60 years old 
at the time of issuance, and that it was issued under the mistaken belief that she 
was then not more than 60 years of age, but he also testified in that connection 
that he knew at the time that she was born in 1860. 

Appellee Griffin and his son both testified, in substance, that appellant’s 
soliciting agent stated specifically that the certificate to be issued by appellant 
would not only provide for the payment of $1,500 in case of death from natural 
cause and $3,000 in case of death from accident, but would also provide for the 
payment of $1,500 in case the holder suffered an accident which resulted in total 
permanent disability. Griffin further testified in this connection that his eyesight 
was bad, and that he did not read the application which he signed. The soliciting 
agent had been discharged by appellant for making false representations to 
applicants, and his whereabouts were unknown. 

By the terms of the certificate, no member of class F was entitled to 
permanent total disability benefits until he or she had been a member of such 
association for a period of. one year. Appellant’s secretary testified that a 
number of certificates in class F were issued to applicants 59 years of age, who 
‘therefore never could become entitled to total permanent disability benefits under 
the terms of their respective certificates. He further testified that all members 
in said class, after attaining the age of 60 years, continued to pay assessments 
when any other member of such class sustained such disability prior to attaining 
such age. Mrs. Griffin paid all assessments called for by her certificate, which 
included several on account of total permanent disability of members of such 
class resulting from accidents suffered by them, respectively, before attaining 
the age of 60 years. The total cost of Mrs. Griffin's membership in class F of 
appellant’s association to the time of her accident was $120. The total cost of 
her membership in class D therein to that date would have been $175. 


Appellees applied to appellant for payment of the sum of $1,500 on account 
of the total permanent disability of Mrs. Griffin resulting from the accident 
which she sustained. Such payment was refused. Appellant contended in that 
connection that it had no notice of the promises of its soliciting agent to the 
effect that the certificate to be issued by it would authorize or require the 
payment of such a benefit to her, and that such benefit was precluded by the 
terms of the certificate issued by it, and delivered to and retained by appellees. 
Appellant in that connection offered to cancel such certificate and return to Mrs. 
Griffin all payments made by her thereunder, or to continue the certificate in 
force according to its terms so long as appellees paid the assessments required 
thereby. Appellees elected to sue for the benefit in controversy, and have 
continued paying all assessments as required by the terms of said certificate. 

The pleadings of the parties were sufficient to raise the issues hereinafter 
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discussed. The case was tried to the court and a judgment rendered in favor 
of appellees against appellant for the sum of $1,500, with interest from the date 
thereof. 

Opinion. 

Appellant submits various propositions as grounds for reversal. The sub- 
stance of its contention is: (1) That its soliciting agent was without power to 
contract; that appellees were put on notice of such lack of power by the terms 
of the application, and that it is therefore not bound by the promise of the 
soliciting agent that it would issue a certificate providing for the payment of any 
sum as indemnity in case of total permanent disability resulting from accident; 
(2) that appellees, having received and retained the certificate issued by it for 
more than three years without complaint, are bound by its terms whether they 
actually read the same or not; (3) that appellees are precluded from recovery 
by the terms of the certificate, and that they are bound thereby. 


[1] There is no contention in this case that the soliciting agent had authority 
to contract with appellees for the issuance to Mrs. Griffin of a benefit certificate 
by appellant. There is no contention that such agent misstated any of the terms 
of the application, nor that he made any statement that would justify appellee 
Griffin in assuming that it did not contain the provisions relied on by appellant 
as limiting the power and authority of such agent. There is no contention that 
such agent did anything to prevent appellee Griffin from reading said application. 
Griffin did not ask either the agent or his son, who was present, to read it to 
him. Under such circumstances, we think appellees are bound by such notice 
with reference to the extent of the authority possessed by such agent as follows 
from a reasonable construction of said application. We quote on this point 
from Delaware Insurance Co. v. Harris, 26 Tex. Civ. App. 537, 544, 64 S. W. 867, 
871 (writ refused), as follows: 

“The fact that appellee did not read the application, and knew nothing of its 
provisions, was not sufficient, under the circumstances, to authorize the court 
in holding that appellee was not bound by the terms of the contract entered into 
by him. Insurance Co. v. Holcomb, [89] Tex. Sup. [404], 34 S. W. 918; Morrison 
v. Insurance Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63: Insurance Co. v. 
Fletcher, 117 U. S. 536, 6. S. Ct. 837, 29 L. Ed. 934: Joyce, Ins., § 1974. The 
application fully set forth the extent of the agent’s authority, and, as appellee 
is bound by the terms thereof, he must be held to know the extent of that 
authority; and he cannot avoid the force of the terms of the contract upon 
anything said or done by the agent outside of thé express authority delegated 
to him by the insurance company, as shown by the contract itself. Railroad Co. 
v. Best, [93] Tex. Sup. [344], 55 S. W. 315; Insurance Co. v. Mize (Tex. Civ. 
App.) 34 S. W. 670: Insurance Co. v Kempner, 87 Tex. 229, 27 S. W. 122, 47 
Am. St. Rep. 99; Insurance Co. v. Simpson, 88 Tex. 333, 31 S. W. 501, 28 
L. R. A. 765, 53 Am. St. Rep. 757: Insurance Co. v. Harris, [94] Tex. Sup. [25], 
57 S. W. 635 [86 Am. St. Rep. 813].” 

See, also, Texas State Mutual Fire Ins.,Co. v. Richbourg (Tex. Com. App.) 
257 S. W. 1089, 1090-1092, pars. 5-7, and authorities there cited. 


[2, 3] Not only did said application state, in effect, that no representations 
had been made by the agent, but it also expressly stipulated that no liability 
should rest upon appellant, unless a benefit certificate was issued by it, and 
delivered to, and signed by, the applicant. The reasonable effect of these provis- 
ions is that the proposed contract of insurance could or would be consummated 
only by the acceptance by appellees of such certificate, if any, as might be issued 
by appellant and tendered to them. This construction is in harmony with the 
certificate tendered, which contained immediately, after the signatures of appel- 
lant’s officers thereto, a declaration that such certificate was accepted subject to 
the conditions set forth therein, followed by a blank line for the signature of the 
insured. Appellee Griffin testified that he looked at the signatures to the cer- 
tificate, and that the same were light and delicate. Since his eyesight was good 
enough to observe the condition of the signatures, it must necessarily have been 
sufficient to have discovered that a blank space was provided for the signature 
of the insured in token of her approval of the certificate so tendered. We do 
not see what other or more effective means appellant could have employed to 
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bring home to appellees notice of the limited power and authority of its soliciting 
agent. The issue here involved is not one of notice to the soliciting agent of 
some existing fact or circumstance which would cause the rejection of the appli- 
cation by appellant, or which; would justify it in denying liability on any certificate 
issued thereon, and the intentional omission from or misstatement of such fact 
or circumstance by such agent in the preparation of the application, as in the 
case of Equitable Life Insurance Co. v. Hazlewood, 75 Tex. 338, 347, 12 S. W. 
621, 7 L. R. A. 217, 16 Am. St. Rep. 893. 


The issue involved is the effect of a promissory representation of the agent, 
contractual in its nature, ,that, if appellant should issue a certificate on said 
application, such certificate would include a promise to pay Mrs. Griffin the sum 
of $1,500, in the event she should suffer an accident resulting in her total per- 
manent disability (regardless of her age). Not only was the agent without 
power and authority to bind appellant by such promise, but appellant had never 
in fact issued, or offered to issue, any such certificate. Appellant acted on the 
application as presented, and issued the certificate called for therein. Appellees 
did not ask for rescission of the contract on the ground that the certificate 
tendered was not in terms the certificate applied for. Neither did they ask 
rescission on the ground that the certificate tendered was not such certificate as 
the soliciting agent represented it would be, or on any other ground. They asserted 
that they were entitled to have the certificate reformed so as to correspond with 
the promise of the soliciting agent, and made by the court to thereby constitute a 
‘contract imposing upon appellant a burden which it never agreed to assume, 
which it never authorized its soliciting agent to assume in its behalf, and which it 
had never assumed in favor of any other person. They also asked that such 
contract as so reformed be enforced against appellant. We do not wish to be 
understood as holding that it was, in the absence of notice to appellees, within 
the apparent authority of the soliciting agent to bind appellant to issue a cer- 
tificate providing for payment of total permanent disability benefits to Mrs. 
Griffin in event she suffered such disability, if it accepted the application and 
issued a certificate thereto. We do not find it necessary to determine this 
question. See, in this connection, Hartford Fire Ins. Co. v. Walker, 94 Tex. 473, 
477, 478, 61 S. W. 711; Fitzmaurice v. Mutual Life Ins. Co., 84 Tex. 61, 64, 19 
S. W. 301; Texas State Mutual Fire Ins. Co. v. Leverette (Tex. Civ. App.) 289 
S. W. 1032, 1034; 32 C. J. p. 1067, § 145, from which we quote as follows: 

“A soliciting agent is merely a special agent, and as a general rule, has 
authority only to solicit insurance, submit applications therefor to the company 
and perform such acts as are incident to that power. He may bind the company 
by agreements and representations properly made in connection with the applica- 
tion for insurance, but ordinarily has no authority to bind it by attempted acts or 
contracts im its behalf, relating not to the taking of the application, but to the. 
subsequent contract of insurance.” (Italics ours.) 


See, also, the authorities cited in notes 38 to 41 to said section, inclusive. 


Neither do we find it necessary to pass upon the question whether the action 
of appellees in receiving and retaining the certificate for more than three years 
without complaint was such an acceptance of the terms thereof as to preclude 
them from repudiating the same and recovering all sums paid thereunder on the 
ground of misrepresentation or false promises of the soliciting agent. See, in this 
connection, Mutual Life Ins. Co. v. Hargus (Tex. Civ. App.) 99 S. W. 580, 581; 
Federal Life Ins. Co. v. Hoskins (Tex. Civ. App.) 185 S. W. 607, 608, 609; 
Equitable Life Assur. Society v. Maverick (Tex. Civ. App. 78 S. W. 560, 561; 
Commercial Jewelry Co. v. Braczyk (Tex. Civ. App.) 277 S. W. 754, 755, and other 
authorities there cited. Appellees were not seeking to rescind the contract. 
They had refused appellant’s offer to rescind and return all payments made by 
them thereunder. We do not think that appellees are entitled to have the cer- 
tificate sued on by them reformed and enforced according to their contention. 
The judgment of the trial court cannot therefore be sustained, as contended by 
them, on the theory that the trial court found that they were entitled to such 
reformation and enforcement and rendered the judgment applied for in pursuance 
of such finding, without a formal decree of reformation. Appellant’s first con- 
tention as aforesaid is sustained. 
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[4, 5] Appellees contend, however, that, regardless of any lack of authority 
on the part of said soliciting agent, appellant is estopped to deny a recovery 
by them on said certificate because it received and accepted dues and assessments 
thereon from them after this controversy arose, and with knowledge of their 
claim with reference thereto. Appellant did not deny the validity of the 
certificate held by Mrs. Griffin, nor its obligation to comply with the terms 
thereof as written therein. It was not attempting to repudiate its contract 
as actually execufed and delivered by it to appellees. Its secretary offered to 
rescind the same and restore to appellees all moneys received from them 
thereunder, or, in the alternative, to permit them to continue the certificate in 
force according to its tenor and effect, and apparently without prejudice to their 
right to litigate their claim for total permanent disability benefits on account of 
the accident suffered by Mrs. Griffin. Said certificate was shown to be the 
most favorable of any ever issued by appellant to one of Mrs. Griffin’s age. 
There is no intimation in either pleading or proof that she, even at the time of 
its issuance, could have secured a contract for like benefits from any other 
association or insurance company on the same terms or terms more favorable. 
Said certificate was valuable to Mrs. Griffin. To have denied her the right to 
continue said certificate in force by continuing to pay the assessment stipulated 
therein would have been a breach by appellant of the contract which it actually 
executed and delivered to her. Appellee Griffin testified that appellant’s secre- 
tary offered to permit the policy to remain in force according to the provisions 
contained therein. While appellees did not accept such proposition in words, 
they did in effect accept it by their acts by continuing to pay the assessments 
required thereby. 


This case is distinguishable from the case of Baker v. Fort Worth Mutual 
Benevolent Ass’n, 115 Tex. 300, 280 S. W. 165, cited and relied on by appellees. 
In that case Baker was entitled to the benefit demanded under and by virtue of 
the very terms of the certificate issued and delivered to him by the association. 
The association, in refusing to pay him, was denying the validity of one of the 
provisions of his certificate on the ground that the same had been procured by 
fraudulent representation with reference to the facts affecting that particular 
provision. The court properly held that it could not deny the validity of any 
of the provisions of the certificate so executed and delivered by it and continue 
the same in force as to other provisions by accepting payments thereon. We 
do not think that an estoppel as claimed by appellees is shown by the evidence 
in this case. 


[6-10] Appellees further contend that the judgment of the trial court should 
be affirmed on the ground that the acceptance of Mrs. Griffin as a member of 
Class F and the issuance to her of the certificate sued on with knowledge 
that she was then over 60 years of age constituted a waiver of the provision 
of said certificate which creates liability against appellant on account of total 
permanent disability of the holder resulting from accident only in case such 
accident should be sustained before such holder had attained the age of 60 years. 
The certificate must, of course, be construed as a whole. It did not provide 
that it should be void if the holder was over 60 years of age at the time it was 
issued. It was therefore effective according to its terms and provisions, regard- 
less of the age of the holder at that time. It provided for indemnity in case of 
the death of the holder from natural causes, double indemnity in event of death 
from accident, and further indemnity in event of the loss of an eye, hand, 
or foot from accident. None of these benefits were made dependent on the 
age of the holder either at the date of the certificate or at the time of the death 
of or accident to such holder. They constituted valid and enforceable obligations 
against appellant in favor of appellees. They also constituted a valuable con- 
sideration for all the payments required of the holder by the terms of the 
certificate. Irrespective of benefits in event of total permanent disability. from 
accident, the certificate issued to Mrs. Griffin was. far more favorable to her 
than a certificate in class D, ordinarily issued to people over 60 years of age, 
would have been. The indemnity promised therein in case of death from 
accidental’ cause was $50 more than in class D. In addition thereto, said 
certificate provided for double indemnity in case of death from accident, and a 
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further specific benefit in case of the accidental loss of an eye, hand, or. foot, 
none of which provisions were contained in certificates in.¢lass D. Notwith- 
standing these additional benefits, the total annual cost to Mrs. Griffin was 
much less than the cost of a certificate in class D would have been. 

Appellant’s secretary testified that the total amount paid to appellant by 
appellees from the date of the certificate to the time of the trial was $120, and 
that the total:amount which they would have been required to pay on a certificate 
in class D would have been $175. By the terms of the certificate sued on, which 
was the only form of certificate issued to members of class F, total permanant 
disability benefits were payable only in event such certificate had been in force 
for a period of one year prior to the accident causing the same, and only in 
event the holder of such certificate was under 60 years of age at the time of the 
accident. Appellant’s secretary testified—and his testimony on this point was 
not disputed—that members were received in said class at any time before they 
reached the age of 60 years; that many were received in their fifty-ninth year, 
and that all members of said class paid assessments when a member thereof 
became entitled thereto under such provisions, after the certificate holder making 
such payment attained the age of 60 years, the same as before. In fact, the 
obligation of the certificate holder to make payment of such assessments is 
expressed in the face of the certificate as follows: 

“Should any member in good standing in this class through accident become 
totally and permanently disabled prior to attaining the age of sixty years, the 
holder hereof agrees to pay $1.10.” (Italics ours.) 


No provision was made in such certificates or otherwise for the payment 
of assessments to provide total disability benefits for any certificate holder, 
unless he or she sustained the accident resulting in such disability prior to 
attaining the age of 60 years. All members joining class F on or after attaining 
the age of 59 years are by the express terms of their respective certificates as 
effectually precluded from claiming total disability benefits as Mrs. Griffin is, 
whose certificate was issued when she was approximately 63 years old. All 
members joining said class during their fifty-eighth year have only a period 
corresponding to the remaining months before their. fifty-ninth birthday during: 
which indemnity against total permanent disability from accident is available 
according to the terms of their respective certificates. A member who joins said 
class one day before he reaches the age of 59 years has, after the expiration of 
the first year of membership as provided by the terms of the certificate, only one 
day during which such benefits are available in case of such an accident. Ap- 
pellees do not attack the validity of the provisions where the party to whom 
the certificate is issued is under 60 years of age at the time of issuance. As above 
shown, such benefit could never become available to one joining said class in his 
fifty-ninth year, and could be available only for a few days or months to one 
joining in the latter part of his fifty-eighth year. 


A reasonable application of appellees’ contention would require our holding 
that appellant waived said age limitation on all members joining said class in 
their fifty-ninth year, and that it did not waive the same in case a member 
joined during the latter days of his fifty-eighth year, because of the fact that, 
after said certificate had been in force ore year, a period’ of a day or a few 
days remained in which he might in case of accident become entitled to such 
benefits, and that the possibility of his becoming, during such brief period, 
entitled to such benefits, constituted the sole consideration for his paying 
assessments to provide’ disability benefits for those members of the class who 
might become entitled thereto during the entire ‘life of his certificate. Many 
insurance policies provide in their face that, in event’ certain conditions exist, 
the entire policy shall be void and no recovery had‘ thereon: It is held in such 
cases that, if the company issues such policy, knowing, or charged with knowl- 
edge, at the time of issuance, that such conditions do in fact exist, the .right te’ 
forfeit or avoid liability on such policy on that account will be held to have been 
waived. It is said by one law writer that the law is charitable enough to assume, 
in the absence of any showing to the contrary, that an insurance company 
intends to execute a valid contract in return for the premium received; and, 
when the policy contains a condition which renders it void at its inception, and 
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this result is known to the insurer, it will be presumed to have intended to waive 
the condition and to execute a binding contract, rather than to have deceived the 
insured into thinking his property is insured when it is not, and to have taken his 
money without consideration. 14 R. C. L. p. 1166, § 346. 


No case of waiver has been cited by appellees which involves the issue here 
presented. Appellant is not claiming a forfeiture of the certificate. It is admit- 
ting its liability thereon according to its tenor and effect. The other provisions 
thereof are valuable and enforceable according to their terms. Such enforceable 
provisions constitute a consideration for all the assessments and dues paid by 
appellees and received by appellant, including assessments for disability benefits 
accruing to members of such class before they attain the age of 60 years. The 
stipulation in the certificate limiting the right to receive disability benefits is there- 
fore not a forfeiture clause. It does not affect, nor purport to affect, the validity of 
the contract evidenced hy the certificate. It is a contractual provision, limiting the 
right to claim such benefits to those injured by accident prior to attaining the age of 
60 years. Any person 59 years or over receiving such a certificate is informed by 
the terms thereof that he is ineligible to claim or recover such benefits, notwith- 
standing he is required by such terms to pay assessments to provide for such 
benefits to others. We quote on the subject of waiver from M., K. & T. Ry. 
Co. v. Hendricks, 49 Tex. Civ. App. 314, 319, 108 S. W. 745, 749 (writ refused) as 
follows: 

“A waiver is the intentional relinquishment of a known right or such conduct 
as warrants an inference of the relinquishment of such right. A waiver, so called, 
is the result of an intentional relinquishment of a known right. 29 Am. & Eng. 
Enc. Law (2d ed.) p. 1091. It has been held that a waiver never occurs unless 
intended, or where the act relied on ought in equity to estop the party from 
denying it. The existence of an intent to waive is a question of fact, which may 
be determined by the language and conduct of the parties. Id., pp. 1095, 1096.” 

The facts in this case are practically undisputed. We do not think they are 
sufficient to show an intention on the part of appellant to waive its right to urge 
the provisions of Mrs. Griffin’s certificate as a bar to her recovery herein, not- 
withstanding her age at the time of the issuance thereof. 


[1t] Appellees deny. that Mrs. Griffin is precluded from a recovery by the 
terms of the certificate sued on, as contended by appellant. The paragraph of 
the certificate providing for the payment of disability benefits to members of 
said class, so far as applicable, is as follows: 


“Should any member in this class through accident become totally and 
permanently disabled * * * prior to attaining the age of sixty years, the 
Home Benefit Association agrees to pay to the member named herein the sum 
of one dollar for each member in good standing in this class, said amount not 
to exceed fifteen hundred dollars; provided, that this certificate shall have been 
in force for a period of one year.” 


“We have heretofore quoted the provisions of the certificate obligating the 
holder to pay assessments for disability benefits for those entitled to receive the 
same. Such assessments are payable only when a member of that class suffers 
such disability prior to attaining the age of 60 years. Said provisions must be 
considered in connection with the provisions of the paragraph just quoted, which 
provides for the payment of disability benefits to certificate holders. They are 
complementary provisions. When so considered, we think it conclusively appears 
that the words, “the member named herein,” as used in the latter paragraph, 
were intended to mean, and should be construed to be the equivalent of, “such 
member,” and that the paragraph in question should be construed as though it 
read: , 


“Should any member in this class through accident become totally and 
permanently disabled * * * prior to attaining the age of sixty years, the 
Home Benefit Association agrees to pay to such member the sum of one dollar 
for each member in good standing in this class, said amount not to exceed fifteen 
hundred dollars.” 


_ Such construction makes said paragraphs consistent with each other and 
with all the other provisions of the certificate. Any other construction of the 


3 
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particular paragraph under consideration would be inconsistent with all the other 
provisions of the certificate. 

There being no disputed issues of fact to be determined herein, it becomes 
our duty, on reversing the judgment appealed from, to here render the judgment 
that should have been rendered below, which is that appellees take nothing by 
their suit, and it is so ordered. 


FIDELITY & CASUALTY om jz) YORK vy. LINDSAY et al. 
oO. : 
Court of Civil Appeals of Texas. Waco. Nov. 1, 1928. 
10 Southwestern Reporter (2d) 580. 

1. INSURANCE—LOSS UNDER ACCIDENT POLICY PROVIDING BENE- 
FITS FOR ACCIDENTAL DEATH OCCURRED IN COUNTY WHERE 
INSURED DIED, AND NOT WHERE HE SUSTAINED ACCIDENT, 
AS RESPECTS VENUE (REV. ST. 1925, ART. 1995, SUBD. 28). 

In action on accident policy for accidental death benefits, loss occurred, not 
in county where accident took place, but in county where insured died, for 
purpose of determining venue, under Rev. St. 1925, art. 1995, subd. 28, permitting 
suits on policies in county where loss has occurred. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

2. INSURANCE — STATUTE AUTHORIZING SUITS ON _ POLICIES 
WHERE POLICYHOLDER OR BENEFICIARY RESIDES MERELY 
AUTHORIZES SUIT WHERE PLAINTIFF LIVES AT TIME SUIT IS 
INSTITUTED (REV. ST. 1925, ART. 1995, SUBD. 28). 

Rev. St. 1925, art. 1995, subd. 28, permitting suits on policies to be brought 
“where the policyholder or beneficiary instituting such suit resides,” merely 
authorizes the filing of suit where plaintiff lives at the time of its commencement, 
in view of history of legislation, Rev. St. 1911, art. 1830, subd. 29, and article 
4744. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

3. INSURANCE—NONRESIDENT BENEFICIARY HELD NOT ENTITLED 
TO SUE ON ACCIDENT POLICY FOR DEATH BENEFITS IN 
COUNTY WHERE INSURED RESIDED (REV. ST. 1925, ART. 1929, 
SUBD. 28). 

Nonresident beneficiary held not entitled to maintain suit for death benefits 
under accident policy in county where insured resided at time of death, under 
Rev. St. 1925, art. 1995, subd. 28, permitting suits on policies to be brought where 
policyholder or beneficiary instituting such suit resides. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

Appeal from District Court, Hood County; J. B. Keith, Judge. 

Action by Mrs. Florence Lindsay and husband against the Fidelity & Cas- 
ualty Company of New York. Judgment for plaintiffs overruling defendant’s 
plea of privilege, and defendant appeals. Reversed and remanded, with 
instructions. ‘ 

Goree, Odell & Allen, of Fort Worth, for appellant. 

Estes & Estes, of Granbury, for appellees. 

Barcus, J. This is an appeal from the order of the trial court overruling 
appellant’s plea of privilege. The testimony is undisputed. It shows that M. 
Lewin, a resident citizen of Hood county, held an accident insurance policy with 
appellant, which provided that in case of death by accident the beneficiary, 
appellee Mrs. Lindsay, who lives in New York, would be entitled to $5,000. 
M. Lewin suffered an accident in Hood cownty, and was carried to Fort Worth 
to a hospital, where he died. Appellant is a foreign corporation with a permit to 
do business in Texas, and maintains its state headquarters in Dallas county, and 
has an agent in Tarrant county, but did not at any time have an office, agent, 
or representative in Hood county. Appellant filed its plea of privilege, asking 
that the suit be transferred to Tarrant county. The court overruled the. plea; 
hence this appeal. 

[1] The disposition of the case involves the construction of subdivision 28 
of article 1995 of the Revised Statutes, which provides: 
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“Suits on policies may be brought against any life insurance company, or 
accident insurance company, * * * in the county where the home office of 
such company is located, or in the county where loss has occurred or where 
the policyholder or beneficiary instituting such suit resides.” 


Appellee seeks to uphold the judgment of the trial court first, on the theory 
that the loss under the policy occurred in Hood county; and, second, that the 
policyholder resided in said county. Appellant contends that the loss as a 
matter of fact occurred in Tarrant county, where M. Lewin died. We agree 
with appellant’s contention. In this connection, it may be well to note that 
under the old statute, being subdivision 29, article 1830, it was provided that a 
suit on an accident or life insurance policy could be maintained in the county in 
which the persons insured, or any of them, resided at the time of the death or 
injury. Article 4744 of the 1911 Statutes fixed the venue with reference to suits 
on life and accident policies, and it appears that in the recodification in 1925, 
article 4744 was substituted for the latter part of section 29 of article 1830, and is 
now made the latter part of subdivision 28, article 1995, which statute now 
provides that suit on an accident or life insurance policy may be instituted 
“where the home office of such company. is located, or in the county where loss 
has occurred, or where the policyholder or beneficiary instituting such suit 
resides.” The present statute eliminates that provision of the statute which 
authorized the suit to be brought where the insured person lived at the time of 
death. The question as to where the loss occurred under a life insurance policy, 
for the purpose of fixing venue, has been passed on by a number of states having 
similar provisions as that contained in our statute. And without exception the 
rule seems to be that the loss occurred where the insured died. Volume 7, 
Cooley’s Briefs on Insurance (2d. Ed.) p. 6776, states the rule to be: 


“Tn the case of life * * * insurance, the cause of action is held to arise in 
the county where the insured died.” 


In Prader v. National Masonic Accident Ass’n, 95 Iowa, 149, 63 N. W. 601, 
it was held that the loss under a life insurance policy occurred where the insured 
died; and to the same effect is the holding in Bankers’ Life Ins. Co. v. Robbins, 
53 Neb. 44, 73 N. W. 269; Id., 55 Neb. 117, 75 N. W. 585; Jenkins v. Hawkeye 
Commercial Men’s Ass’n, 147 Iowa, 113, 124 N. W. 199, 30 L. R. A. (N. S.) 1181; 
Roberts v. American National Assur. Co., 201 Mo. App. 239, 212 S. W. 390; Bruil 
v. Northwestern Mutual Relief Ass’n, 72 Wis. 430, 39 N. W. 529. Until the death 
of M. Lewin, the insured, appellee had no cause of action. Neither had any loss, 
which in any way affected her occurred. Upon his death in Tarrant county her 
cause of action arose, and the loss which occasioned same took place in said 
county. 


(2, 3] Appellees further contend that the district court of Hood county has 
jurisdiction by reason of the statute authorizing suit to be maintained “where 
the policyholder or beneficiary instituting such suit resides,” their contention 
being that under said provision of the statute a suit could be instituted by a 
beneficiary in the county where the policyholder lives. We do not think this is 
the proper construction to put on this statute. As before stated, the Legislature 
in 1925 eliminated the provision in the venue statute which authorized a suit to 
be brought on a life or accident insurance policy in the county where the insured 
lived at the time of his death or injury. This, to our mind, is at least persuasive 
that it did not intend the courts to construe the statute as now written to mean 
that a suit could be maintained by the beneficiary in the county where the 
insured lived prior to his death. We think the correct interpretation to be put 
on said statute is to authorize the suit to be filed where the party instituting 
same lives at the time suit is filed. If the suit had been brought by M. Lewin 
during his life, by reason of an accident, then under the*wording of that statute 
he could have maintained the same in the county of his residence. Since he did 
not institute the suit, but the beneficiary named therein has instituted the suit, 
and she is a resident of New York, she cannot, under the provisions of this 
statute, maintain a suit in the county where Mr. ‘Lewin lived. We do not think 
the statute is capable of the construction attempted to be placed thereon by 
appellees. 
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We think the trial court was in error in overruling appellant’s plea of 
privilege. The judgment of the trial court is reversed, and the cause remanded, 
with instructions to the trial court to sustain appellant’s plea of privilege and 
transfer the case to Tarrant county. 
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AUTOMOBILE 


GOBER MOTOR CO. v. MORROW. (8 Div. 40.) 
Supreme Court of Alabama. Nov. 8, 1928. 
118 Southern Reporter 545. 

2. INSURANCE—SELLER’S FAILURE TO INSURE TRACTOR IN AC- 
CORDANCE WITH ALLEGED ORAL AGREEMENT IS NOT ACT OF 
NEGLIGENCE. 

Seller’s failure to insure tractor in amount claimed to have been stipulated 
in oral contract does not constitute an act of negligence, but merely a breach of 
alleged contract. 


(For other cases, see Insurance, Dec. Dig. § 104.) 


3. INSURANCE—SELLER MERELY EXERCISING OPTION UNDER CON- 
DITIONAL SALES CONTRACT OF INSURING TRACTOR IS NOT 
HELD TO EXERCISE OF GOOD FAITH AND REASONABLE CARE, 
Where seller of tractor merely exercised option of conditional sales contract 

to insure property, he is not held to the exercise of good faith and reasonable 

care in the manner of doing so, as would be the case where mortgagee agreed to 
place insurance. 


(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from Law and Equity Court, Franklin County; B. H. Sargent, 
Judge. 

Action for breach of contract to insure by Albert Morrow against the Gober 
Motor Company. From a judgment for plaintiff, defendant appeals. Transferred 
from Court of Appeals, under Code 1923, § 7326. Reversed and rendered. 

Williams & Chenault, of Russellville, for appellant. 

J. Foy Guin, of Russellville, for appellee. 

Foster, J. This is an action by appellee, as buyer, against appellant, as seller, 
of a tractor, for the breach of an alleged verbal contract whereby the seller 
agreed to insure the tractor in an amount equal to three-fourths its value for 
the benefit of the buyer and seller jointly. It was tried by the court without a 
jury. The seller insured the tractor in the sum of $250, and collected it, for 
which the buyer has received the benefit; but it is alleged it should have been 
insured in a larger sum. 

There was a conditional sale contract executed by the seller and buyer. 
There were also notes executed for the purchase price. The contract contained 
the following stipulations: 

“The buyer agrees that he will keep said car free from all incumbrances, 
liens, charges, taxes, etc.; that he will keep the car insured against fire and theft 
with insurance companies acceptable to the dealer or holder and that said dealer 
may place, continue and renew said insurance at the buyer’s expense, that he will 
keep the dealer harmless from all loss or damage to other persons by virtue of 
the operation or use of the car by the buyer or other persons, and that the within 
contract or agreement covers all conditions and agreements with reference to 
said car unless expressly written hereon as the date of purchase.” , 

The buyer contends that (1) notwithstanding such written agreement it is 
open to him to rely on a verbal contract, entered into prior to the writing, 
imposing an insurance obligation on the seller different from that so expressed, 
and that such contract was also affirmed by the seller after the execution of 
the contract; that (2) the seller, having undertaken to procure insurance, was 
negligent in the performance of the duty. 

[1] We think the first contention of the buyer, as above stated, is in direct 
conflict with rules of law well established in Alabama. Such alleged verbal 
agreement is not independent of and collateral to the contract of purchase. All 
agreements of the respective parties are contained in the writing, and that 
alone, when unambiguous, is evidence thereof. Any subsequent agreement is not 
shown to be based upon a consideration. The subject was considered in the 
following cases: Stallings v. Savage, 206 Ala. 486, 90 So. 904; Thompson Mach. 
Co. v. Glass, 136 Ala. 648, 33 So. 811; Vandegrift v. Abbott, 75 Ala. 487: Morning- 
star v. Querens, 142 Ala. 186, 37 So. 825: Seitz v. Brewer. 141 U. S. 510, 12 S. Ct. 
46, 35 L. Ed. 837; Brewton v. Glass; 116 Ala. 629, 22 So. 916: Wurtzburger v. 
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Anniston Mills, 94 Ala. 640, 10 So. 129; Powell v. Thompson, 80 Ala. 51; Murphy 
yv. Farley, 124 Ala. 279, 27 So. 442. 

There was in the written contract no provision imposing a duty on the seller 
to insure. But the duty is imposed on the buyer. The seller is granted the 
option to insure at the expense of the buyer. The seller undertook to exercise 
the option, and the buyer complains that he did not insure for an amount equal 
to what he had agreed by a verbal stipulation. The verbal agreement cannot be 
the basis of such complaint. 

[2] Negligence cannot be predicated upon the failure to insure for an amount 
equal to what it is alleged he had stipulated. Such failure is not an act of 
negligence, but merely a breach of an alleged contract, which we have shown 
was not in this case a valid contract. In the case of Wade v. Robinson, 216 Ala. 
383,.113 So. 246, the mortgagee had agreed to place insurance, and was held to 
the exercise of good faith and reasonable care in the manner of doing so. 

[3] But, where he merely exercises the option (not performing a duty) to 
insure, the rule does not obtain. If he does not, under such circumstances, act 
in good faith or with reasonable care, resulting in loss, he could not charge 
the cost of such insurance to the buyer. The contract in this case placed the 
duty to insure on the buyer, not the seller. 

There are 97 assignments of error. It is useless to go through them, and 
point out in what respect each ruling does or does not conform to these views. 
The rules here expressed were not observed by the trial court, either in the 
rulings on pleadings, or on the reception of evidence, or in the rendition of 
judgment. 

This case having been tried by the court without a jury, we conclude that 
appellee was not entitled to recover, but that judgment be and is hereby rendered 
for appellant, on the authority of sections 8599, 9498, 9502, of the Code. 

Reversed and rendered. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


ETNA CASUALTY & INS. CO. et al. v. SULLIVAN, INSURANCE COM’R. 
Supreme Court of New Hampshire. Strafford. Nov. 7, 1928. 
143 Atlantic Reporter 687. 

1. INSURANCE—INSURANCE COMMISSIONER MUST REFUSE LI- 
CENSE TO FOREIGN INSURANCE COMPANY UNWORTHY OF 
CONFIDENCE FOR FINANCIAL OR OTHER REASONS (PUB. 
LAWS 1926, c. 273, §§ 12, 13, AND c. 275, § 11; PUB. ST. 1891, c. 168, § 14, 
AND c. 169, §6; LAWS 1869, c. 13, §4; LAWS 1870, c. 1, § 12). 

Pub. Laws 1926, c. 275, §11, does not relate solely to financial responsibility 
of foreign insurance company, but requires insurance commissioner to refuse 
license, if satisfied for other reasons that applicant is not reliable nor entitled to 
confidence, when read with Laws 1869, c. 13, §4; Laws 1870, c. 1, $12; Pub. St. 
1891, c. 168, § 14, and c. 169, §6: and Pub. Laws 1926, c. 273, §§ 12, 13. 


(For other cases, see Insurance, Dec. Dig. § 20.) 


3. INSURANCE—STATUTE, REQUIRING INSURANCE COMMISSIONER 
TO REFUSE LICENSE TO FOREIGN INSURANCE COMPANY NOT 
ENTITLED TO CONFIDENCE FOR EITHER FINANCIAL OR OTHER 
REASONS, HELD NOT VOID AS ESTABLISHING NO CERTAIN 
TEST (PUB. LAWS 1926, c. 275, §11). 

_ Pub. Laws 1926, c. 275, §11, requiring insurance commissioner to grant 

license to foreign insurance company, if satisfied that it has requisite capital and 

assets and is safe, reliable company entitled to confidence, is not void as estab- 
lishing no certain test for admissibility, unless construed as relating solely to 
financial responsibility; it having been enacted for people’s protection, need for 
which was believed shown by past experience. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


4. INSURANCE—FOREIGN INSURANCE COMPANIES APPLYING FOR 
LICENSES MUST SHOW INSURANCE COMMISSIONER FACTS 
BRINGING THEM WITHIN STATUTE (PUB. LAWS 1926, c. 275, § 11). 
Burden was on foreign insurance companies applying to insurance commis- 

sioner for licenses to do business in state, to show that facts brought them 
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within terms of Pub. Laws 1926, c. 275, § 11, requiring him to grant licenses, if 
satisfied that companies have requisite capital and assets and are safe, reliable 
companies entitled to confidence, and lack of such evidence would not entitle 
them to finding in their favor. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


7. INSURANCE—FOREIGN INSURANCE COMPANIES’ FAILURE TO 
SHOW REASONABLENESS OF LARGE INCREASE IN AUTOMOBILE 
INSURANCE RATES WARRANTED INSURANCE COMMISSIONER'S 
FINDING THAT INCREASE WAS UNREASONABLE (PUB. LAWS 
1926, c. 275, § 11; LAWS 1927, c. 54). 

Where foreign insurance companies, applying to insurance commissioner for 
license to do business in state under Pub. Laws 1926, c. 275, § 11, failed to show 
reasonableness of increase of nearly one-fourth in rates for automobile insurance 
practically required by Laws 1927, c. 54, the commissioner’s finding that such 
increase was unreasonable was warranted. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


8. INSURANCE—INSURANCE COMMISSIONER’S FINDING THAT FOR- 
EIGN INSURANCE COMPANIES APPLYING FOR LICENSES FAILED 
TO FURNISH INFORMATION REQUESTED HELD WARRANTED 
(PUB. LAWS 1926, c. 275, § 1)). 

Insurance commissioner’s finding, on applications. by foreign insurance 
companies for licenses to do business in state under Pub. Laws 1926, c. 275, § 11, 
that plaintiffs failed to furnish information requested by him, held warranted by 
facts in evidence. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


9, INSURANCE—INSURANCE COMMISSIONER MAY CONSIDER UN- 
REASONABLENESS OF AUTOMOBILE INSURANCE RATES ON 
ISSUE WHETHER FOREIGN INSURANCE COMPANY APPLYING 
FOR LICENSE IS ENTITLED TO CONFIDENCE (LAWS 1927, c. 54; 
PUB. LAWS 1926, c. 275, § 11). 

In so far as rates for automobile insurance, practically required by Laws 
1927, c. 54, are so unreasonable as to indicate purpose to take unfair advantage 
of people of state, insurance commissioner may consider them on issue whether 
foreign insurance company applying for license to do business in state is 
entitled to confidence within Pub. Laws 1926, c. 275, § 11, though no rate-making 
power as to such class of insurance is conferred on him as in case of fire, 
workemen’s compensation, and employer’s mutual liability, insurance by chapter 
271, § 14: c. 279, §§ 4, 5: c. 280, §§ 18, 26. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


10. INSURANCE—FOREIGN INSURANCE COMPANIES APPLYING FOR 

LICENSES MUST SHOW REASONABLENES OF LARGE INCREASE 

IN AUTOMOBILE INSURANCE RATES WITHOUT DEMAND BY 

moa. COMMISSIONER (LAWS 1927, c. 54; PUB LAWS 1926, c. 

275, § 11). 

Increase of nearly one-fourth in rates for automobile insurance, practically 
required by Laws 1927, c. 54, being some evidence of unreasonableness, and 
insurance commissioner having informed foreign insurance companies applying 
for licenses under Pub. Laws 1926, c. 275, § 11, that he had question under 
consideration, it was incumbent on them to clear up situation of their own motion 
without demand by commissioner; evidence being in their exclusive possession. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


ll, INSURANCE—INSURANCE COMMISSIONER MAY CONSIDER FOR- 
EIGN INSURANCE COMPANIES’ MEMBERSHIP IN RATE-MAKING 
BUREAU IN DETERMINING WHETHER THEY ARE ENTITLED TO 
CONFIDENCE AS REQUIRED TO AUTHORIZE ISSUANCE OF LI- 
CENSES (PUB. LAWS 1926, c. 275, §§ 11, 14: LAWS 1927, c. 54). 


On application by foreign insurance companies for licenses to do business in 
state under Pub. Laws 1926, c. 275, § 11, insurance commissioner could consider 
plaintiff's membership in national bureau of underwriters, exercising combined 
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control of rates for automobile insurance required by Laws 1927, c. 54, in 
determining whether they were entitled to confidence, even if anticombination 
provision in Pub. Laws 1926, c. 275, § 14, is inapplicable or invalid as discriminating 
against foreign companies. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


12. INSURANCE—INSURANCE COMMISSIONER, ON FOREIGN INSUR- 
ANCE COMPANIES’ APPLICATION FOR LICENSES, MUST CON- 
SIDER AS WHOLE REASONABLENESS OF INCREASE IN AUTOMO- 
BILE INSURANCE RATES, APPLICANTS’ MEMBERSHIP IN RATE- 
MAKING BUREAU, AND THEIR FAILURE TO FURNISH INFORMA- 
TION REQUESTED (PUB. LAWS 1926, c. 275, § 11; LAWS 1927, c. 54). 
On application by foreign insurance companies for licenses to do business in 

state under Pub. Laws 1926, c. 275, § 11, it was insurance commissioner’s duty to 

consider as a whcle questions as to unreasonable and discriminatory increase in 
rates on automobile insurance required by Laws 1927, c. 54, applicants’ member- 
ship in national bureau of underwriters exercising combined control of rates, and 
their failure to furnish information requested by commissioner. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


13. INSURANCE—INSURANCE COMMISSIONER’S FINDING THAT FOR- 
EIGN AUTOMOBILE INSURANCE COMPANIES APPLYING FOR 
LICENSES WERE NOT ENTITLED TO CONFIDENCE HELD JUS- 
TIFIED (LAWS 1927, c. 54; PUB. LAWS 1926, c. 275, § 11). ' 

Need of motor vehicle owners for insurance, under Laws 1927, c. 54, monopo- 
listic combination of foreign insurance companies to control rates through 
national bureau, ensuing large increase therein, and failure to produce proof 
justifying them, held to justify insurance commissioner’s ultimate finding, on 
applications by such companies for licenses to do business in state under Pub. 
Laws 1926, c. 275, § 11, that they were not entitled to confidence. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


14. INSURANCE—SUPERIOR COURT CANNOT TRY FACTS FOUND BY 
INSURANCE COMMISSIONER ON FOREIGN INSURANCE COM- 
PANIES’ APPLICATION FOR LICENSES (PUB. LAWS 1926, c. 275, § 11). 
The superior court has no jurisdiction to try facts found by insurance 

commissioner on application by foreign insurance companies for licenses to do 

business in state under Pub. Laws 1926, c. 275, § 11. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


18. INSURANCE—INSURANCE COMMISSIONER, NOT COURT, MUST 
DETERMINE WHETHER FOREIGN INSURANCE COMPANIES, 
STIPULATING FOR RESTORATION OF OLD AUTOMOBILE INSUR- 
ANCE RATES AFTER DENIAL OF LICENSES, ARE WORTHY OF 
CONFIDENCE (PUB. LAWS 1926, c. 275, § 11; LAWS 1927, c. 54). ’ 
Insurance commissioner having legally refused to issue licenses to foreign 

insurance companies as not entitled to confidence within Pub. Laws 1926, c. 275, 

§ 11, it is for him, not court, to decide whether stipulated restoration of old 

rates for automobile insurance required by Laws 1927, c. 54, will so far remove 

stigma of their past conduct and purposes to take advantage of people’s needs by 
greatly increasing rates that they may be deemed worthy of confidence. 


(For other cases, see Insurance, Dec. Dig. § 20.) 


Exceptions from Superior Court, Strafford County; Sawyer, Judge. 

Petition by the AXtna Casualty & Insurance Company and others for writ of 
mandamus and mandatory interlocutory injunction to compel John E. Sullivan, 
Insurance Commissioner, to issue licenses to plaintiffs to do business in the 
state. Injunction granted, and defendant brings exceptions. Injunction dis- 
solved, petition dismissed conditionally, and case discharged. 


Petition by 35 foreign insurance companies for writs of mandamus to compel 
the defendant to issue to the plaintiffs licenses to do business in the state from 
April 1, 1928, to April 1, 1929. There was also a prayer for a mandatory 
interlocutory injunction to compel the issue of licenses pendente lite. The ~ 
superior court, Sawyer, C. J., issued such injunction, ordering the issuance of the 
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licenses for one year, under conditions stated in the opinion. The defendant 
excepted to this order, and the case was transferred on that exception, together 
with other questions which are also stated in the opinion. The defendant waives 
all objection to the joining of the plaintiffs in one proceeding. 

Demond, Woodworth, Sulloway & Rogers, and F. C. Demond, all of Concord, 
for plaintiffs. 

Jeremy R. Waldron, Atty. Gen., and John P. Carleton, Asst. Atty. Gen., for 
defendant. 

_  Peastke, C. J. This proceeding is designed to review the action of the 
insurance commissioner in refusing to renew the licenses of certain foreign insur- 
ance companies to do business in this state. The controversy relates to auto- 
mobile public liability insurance, and the plaintiffs’ conduct in relation thereto. 

The statute under which the commissioner acted reads: 

“If * * * the commissions is satisfied that the company has the requisite 
capital and assets and is a safe, reliable company, entitled to confidence, he shall 
grant a license to it; * * * and * * * such license may be renewed so long as 
the company shall comply with the requirements of the law and the commissioner 
shall regard it as safe, reliable and entitle to confidence.” P. L. c. 275, § 11. 

[1, 2] I. The underlying question presented here is whether the above pro- 
vision relates solely to financial responsibility, or whether it has a broader 
scope and requires the commissioner to refuse to grant a license if for other 
reasons he is satisfied that it does not appear that the applicant is reliable and 
entitled to confidence. Upon the plain meaning of the language used, the latter 
is the true interpretation. It is a matter of common knowledge that not every 
opulent individual or corporation is either reliable or entitled to confidence. 
Mere ability to pay does not prevent one from being a cheat, or from taking 
unfair advantage of those in need. The idea that insurance companies are 
peculiarly exposed to temptation in such respects, and that they sometimes yield 
thereto, has found frequent expression both in legislation and in judicial decisions. 
This view long antedated the adoption of the statute under consideration. The 
enactment involved no innovation in that respect. 

[3] It is urged that such an interpretation leaves the matter with no certain 
test for admissibility established. It is true that the test is not a mathematical 
one; but it may well have been regarded by those who established it as a very practical 
one, and well calculated to protect the people of the state from the supposed abuses 
above referred to. ‘The commissioner could ascertain, as the ordinary individual 
could not, whether the company was honorable in its dealings and whether it of- 
fered fair or unfair contracts. ‘The measure was enacted for the protection of the 
people, rather than for the benefit of the companies. Past experience was be- 
lieved to show the need for such protection, and the statute is to be construed 
from that point of view. 

Similar tests for qualification in certain occupations are frequently prescribed 
by statute. School teachers (P. L. c. 117, § 11), hawkers and peddlers (P. L. c. 
157, § 2), junk dealers (P. L. c. 159, § 1), lightning rod dealers (P. L. c. 160, 
§§ 3, 5), guides (P. L. c. 203, § 5), physicians (P. L. c. 204, § 10), dentists (P. 
L. c. 205, § 7), chiropractors (P. L. c. 206, § 8), optometrists (P. L. c. 207, § 22), 
veterinarians (P. L. c. 209, §12), pharmacists (P. L. c. 210, § 30), nurses (P. L. 
c. 211, § 1), dealers in securities (P. L. c. 284, §§ 10, 12), and lawyers (P. L. ¢. 
325, §§ 2, 3), are all required to possess certain character qualifications. If the 
argument advanced here were sound, then all these statutes would be void as 
furnishing no certain test to guide the action of those whose duty it is to 
pass upon the qualification of the applicants. Hanover v. Atkins, 78 N. H. 
308, 99 A. 293; Sundeen v. Rogers, 83 N. H. ——, 141 A. 142. 

The court has not heretofore found it impossible to apply the test of 
worthiness of public confidence. “Character, no less than medical education, 
skill, and experience is, within the meaning of the statute, a qualification for 
a competent physician or surgeon. One who does not possess the requisite 
qualifications cannot be worthy of public confidence.” Gage v. Censors, 63 N. 
H. 92, 94, 56 Am. Rep. 492. Power to grant a license upon a finding that the 
applicant is a suitable person may be. conferred. State v. Cohen, 73 N. H. 543, 
63 A. 928; Diepenbrock v. State Board of Health, 82 N. H. 451, 135 A. 531. 

The suggestion that the provision for licensing foreign insurance compan- 
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ies originated with Laws 1870, chapter 1, overlooks the provision found in Laws 
1869, chapter 13, section 4. The condition there made was that license should 
be issued if in the opinion of the commissioners “the business of such company 
is properly conducted, and such company is safe, reliable and entitled to pub- 
lic confidence, and not otherwise.” While the phrase, “the business of the com- 
pany is properly conducted,” is omitted in the act of 1870, its insertion in the 
act of 1869 shows that the Leigslature then had in mind something more than 
mere financial ability. It negatives whatever force there otherwise might be 
in the suggestion that up to 1870 legislation upon this subject related to fi- 
nances only. 

The omission of that phrase in 1870 was probably due to the evident fact 
that it was included in those which followed. It is not to be assumed that 
there was a purpose to discard any of the safeguards theretofore provided. 
The manifest design of the enactment was quite to the contrary. 


The statute relating to lightning rod dealers (P. L. c. 160, § 3) contains 
a more explicit statement of the qualifications required as follows: “* * * Is 
safe and reliable as to assets, business standing and methods, and is entitled to 
confidence.” The same thought is expressed in another form in the phrase, 
“has the requisite capital and assets and is a safe reliable company, entitled to 
confidence.” 

It is argued that section 12 of the act providing for licensing foreign in- 
surance companies (Laws 1870, c. 1) proves that the words “safe, reliable and 
entitled to public confidence” relate to financial stability only. That section 
provides for proceedings to wind up a domestic company when upon complaint 
and examination the commissioner is “of opinion that the affairs of the com- 
pany are in such condition as to render it unsafe or unworthy of public con- 
fidence.” Financial unsoundness unquestionably shows that the company is 
unsafe and not entitled to confidence. But it by no means follows that unre- 
liability may not exist in other respects. 

In the revision of 1891, the phrase “unworthy of public confidence” was 
omitted from the foregoing provision as to winding up domestic companies (P. 
S. c. 168, § 14), but the corresponding phrase was retained as to licensing for- 
eign companies (P. S. c. 169, § 6). This plainly evidences an intent to differ- 
entiate the conditions laid down in the respective sections. 

Comparison of the provisions of section 11, P. L. c. 275, with those re- 
lating to licenses for domestic companies, furnishes added evidence that the 
terms “safe, reliable company, entitled to confidence,” include more than fi- 
nancial standing. Local companies are required to conform to a certain stand- 
ard of financial responsibility (P. L. c. 273, §§ 12, 13); but the provision as to 
license merely requires compliance with the law, and makes no reference to 
the qualities described in the law as to foreign companies. 


A reading of these statutes as, parts of an entire system of regulation in- 
evitably leads to the conclusion that section 11 refers to more than matters 
of financial responsibility. It is designed to afford protection against unfair 
dealing. 

United States Fidelity & Guaranty Co. v. Linehan, 73 N. H. 41, 58 A. 
956, contains nothing in conflict with this conclusion. The question presented 
in that case was one of financial responsibility alone. The discussion in the 
-opinion is with reference to that subject, and does not undertake to express 
any view upon the present issue. 

If it was not made to appear that the plaintiff companies were safe, re- 
liable, and entitled to confidence, in the ordinary acceptance of those terms, 
as herein indicated, the licenses were properly refused. 

[4] II. The burden of proof was upon the applicants for licenses. It was 
for them to show to the commissioner that the facts brought then within 
the terms of the statute. Lack of evidence upon an essential question would 
not entitle them to a finding thereon in their favor. 

[5] III. In this proceeding to review the action of the commissioner, the 
only question open for consideration is whether he acted contrary to law. 
With his finding of facts from evidence the court has no concern. It is 
immaterial that the court might have made a different finding. There is no 
appeal upon the facts, and a conclusion thereon, reached without error of 
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law, is final. Silverman v. Gagnon, 74 N. H. 502, 69 A. 886; State v. Cohen, 
73 N. H. 543, 63 A. 928. 

No claim is made that the commissioner acted upon any ulterior or im- 
proper motive. Attorney General v. Littlefield, 78 N. H. 185, 98 A. 38. The 
case merely presents the question whether he has found contrary to the con- 
clusively established facts. 

[6] IV. The applications were denied because the commissioner “was con- 
vinced by certain facts that the plaintiffs were not. entitled to confidence within 
the meaning of section 11, chapter 275, of the Public Laws.” He has also 
stated the reasons for his conclusion. That is in accordance with the estab- 
lished procedure in such cases. Enough of the details of the proceedings be- 
low must be given to enable the court to ascertain whether there is error of 
law in the conclusion reached. Broderick v. Hunt, 77 N. H. 139, 89 A. 302; 
Grafton, etc., Co. v. State, 77 N. H. 490, 498, 93 A. 1028. 

[7] His reasons are: 

“(1) That the plaintiffs have put into effect an unreasonable and discrim- 
inatory increase in rates on automobile coverage; (2) that the plaintiffs were 
members of the National Bureau of Casualty and Surety Underwriters, which 
exercised a combined control of said rates, and (3) that the plaintiffs had failed 
to furnish information requested by the defendant in connection with the in- 
vestigation of said rates and the rate making functions and methods of the 
plaintiffs and said Bureau.” 

The plaintiffs challenge the defendant’s right to make the findings of fact 
involved in these reasons, or to rely upon the reasons given as ground for the 
general finding. They also say that no one of the reasons is sufficient when 
taken singly, and that there is no authority to treat them as of combined effect. 
Two findings of fact only are thus presented for consideration: Fixing unrea- 
sonable rates and failure to furnish requested information. 

The facts before the commissioner were these: In 1927 the Legislature en- 
acted a new motor vehicle insurance law. Laws 1927, c. 54. While this did 
not in terms make insurance compulsory, its provisions were such as to amount 
to practically the same thing, so far as applications for insurance were con- 
cerned. This law took effect June 1, 1927. 

The bureau before named is a combination of insurance companies for the 
purpose of fixing rates. All the plaintiffs are members thereof, and are bound 
by an agreement to maintain the board rates in all states where there is no 
provision forbidding such combination. In December, 1927, the bureau pre- 
pared, and all the plaintiffs put into effect, new rates representing an increase 
of about 23 per cent. in the charge for this kind of insurance in most parts 
of the state. 

In January, 1928, the commissioner called the plaintiffs to a conference to 
consider the reasonableness of the rates and the combined control. At a meet- 
ing held February 10 and 11, 1928, the defendant requested statistical data, 
which the secretary of the bureau promised to furnish. 


March 7, 1928, the bureau’s manager wrote the defendant suggesting that 
his actuary come to New York to study the data. The defendant did not accede 
to this, and did not receive any data until after this petition was brought. At 
the hearing thereon on March 30, a brief case full of papers was presented to 
the defendant, with a statement that it had taken eight girls six weeks to com- 
pile the same, and that the work was just or eae The plaintiffs’ applica- 
tions for renewals of their licenses from April 1, 1928, were denied on March 
Zi. 

An increase of nearly one-fourth in the price charged for an insurance 
contract might well be deemed unreasonable, in the absence of proof of suffi- 
cient occasion therefor. As before stated, the burden was on the plaintiffs to 
show all pertinent facts; and the absence of evidence to show their existence 
is as fatal to the plaintiffs as conclusive proof that the facts did not exist. 
Reasonableness of the increase not being shown, a finding that the increase was 
unreasonable was properly made. Apart from the rule as to the burden of 


proof, so great an increase, not satisfactorily accounted for, would warrant 
such a finding. 


[8] The second fact found by the commissioner, that the plaintiffs had 
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failed to furnish information which he had requested, is manifestly warranted 
by the facts. The course of conduct pursued was quite sufficient to lead a rea- 
sonable mind to that conclusion. There was no error of law in the finding of 
these facts. } 

[9] It is claimed that the reasons assigned by the commissioner for finding 
the plaintiffs not entitled to confidence, and for the consequent refusal to re- 
new the plaintiffs’ licenses, are insufficient. It is urged that no rate-making 
power, as to this class of insurance, has been conferred upon him. Such au- 
thority is given in terms as to several classes of insurance. Fire (P. L. c. 271, § 
14), workmen’s compensation. (P. L. c. 279, §§ 4, 5), and employer’s mutual li- 
ability (P. L. c. 280, §§ 18, 26), rates are so governed. Regulation of this charac- 
ter is a well-established policy of the state. It would not be illogical or un- 
usual to also provide an indirect control, in cases where direct supervision was 
not given. And that is what has been done, in a measure, in this instance. In 
so far as rates are so unreasonable as to tend to show a purpose to take unfair 
advantage of the people of the state, the commissioner may consider them 
upon the issue whether the company is entitled to confidence. 

[10] It follows as a matter of course that he is empowered to inquire into 
the facts upon which the rates are based. More than that, the increase being 
so great as to furnish some evidence of unreasonableness in and of itself, and 
the commissioner having informed the plaintiffs that he had the question un- 
der consideration, it was incumbent upon the plaintiffs to clear up the situation 
of their own motion and without any demand from the commissioner. It was 
for them, and not for him, to make out a case. The evidence was in their ex- 
clusive possession, and failure to produce it seasonably was a significant fact. 

[11] Consideration of the bureau combination as an element tending to 
prove unworthiness of confidence is also objected to. It is said that the anti- 
combination provision found in the statutes (P. L. c. 275, § 14) cannot be re- 
lied upon here because it applies only to insurance upon property, and because 
it violates the guaranties of the Federal Constitution, in that it discriminates 
against foreign companies. Assuming that the statute is either inapplicable or 
invalid, the question is presented whether such conduct might not be considered 
as an element of the conduct which was to be scrutinized by the commissioner. 
It was an integral part of what had been done by the plaintiffs in making an 
efficient arrangement to enforce the new rates, and as such was to be taken 
into account in appraising the character of their conduct as a whole. 

Whether the anti-combinations statute or the anti-monoply law (P. Cc. 
168) might be taken into consideration by the commissioner as evidence of the 
policy of the state as to combinations in general, although not directly applic- 
able to the case in hand, is a question which is not presented. Thea commis- 
sioner does not put his conclusion upon any such foundation. 

[12] It is further urged that the three reasons assigned for the commis- 
sioner’s conclusion must be dealt with separately. The position ‘is plainly un- 
tenable. They are related parts of a course of conduct, which it was his duty 
to pass upon as a whole. Motive, opportunity, design, preparation, capacity, 
the fact accomplished, and concealment, are elements familiarly linked together 
in another department of the law. The persuasive effect of such combination 
is not less here than there. In each instance the question is one of logical de- 
ductions, and the same processes of reason may be employed in both. 

[13] It is not understood that the plaintiffs deny that upon the foregoing 
view of the case there was sufficient ground for the finding that the plaintiffs 
were not entitled to confidence. The need of motor vehicle owners, created by 
the act of 1927, and the monopolistic combination of the plaintiffs to control 
the price of what such owners must purchase, provided an occasion where ex- 
tortion would be an easy matter, if there were no public control. The ensuing 
large increase in the price charged, and failure to produce proof justifying the 
same, supply all the added elements necessary to warrant a finding of an at- 
tempt to take an unfair advantage of the situation. Such conduct fully justi- 
fies the ultimate finding that it was not shown that the plaintiffs were en- 
titled to confidence. 

[14] V. The question whether the superior court has jurisdiction to. try 
out the facts which were found by the commissioner is also transferred. It 
has no such jurisdiction. It is entirely immaterial whether that court does or 
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does not agree with the commissioner in his views as to what the evidence 
proves. Moreover, the question is not what the plaintiffs might be able to 
prove now, but what was shown before the commissioner. As stated earlier 
in this opinion, from his findings of fact, legally made, there is no appeal. Sil- 
erm v. Gagnon, 74 N. H. 502, 69 A. 886; State v. Cohen, 73 N. H. 543, 63 

[15] VI. The superior court made an order that the defendant issue the 
licenses prayed for, to terminate April 1, 1929, upon the applicants filing stip- 
ulations, among others, to restore the old rates if the event of this proceeding 
should be adverse to them., The prayer of the bill was only for an injunction 
pendente lite. The defendant moved that this order be limited accordingly, 
and excepted to a denial of the motion. 

[16] This exception must be sustained. The only justification for the issue 
of a temporary injunction is the preservation of rights until the controversy 
can be determined. The process has been well characterized as the issue of 
execution before judgment. (Amelia, etc., Co. v. Tennessee, etc. Co. [C. C.] 123 
F. 811), or, more strongly, as “somewhat like judgment and execution before 
trial” (14 R. C. L. 312). It is manifest that any attempt to in any way extend 
its efficiency beyond the period during which the right remains in dispute is 
wholly unwarranted. Recognition of this limitation is found in our earliest 
rules for chancery practice (Rules in Chancery, 35 N. H. 612, rule 35), and has 
seuneee to the present time. Rules of the Superior Court, 78 N. H. 707, rule 
31 


[17] As the order to issue the licenses for the term named was beyond the 
jurisdiction of the court, it follows that the licenses issued thereunder give 
the plaintiffs no right to continue to do business in the state after the injunc- 
tion has been dissolved. 

[18] It being established that the commissioner had legal ground to refuse 
to issue the licenses, the question, What is to be done in the premises when 
judicial control of his freedom of action is removed? is for him to determine. 
Whether the stipulated restoration of the old rates will so far remove the stig- 
ma of past conduct and purposes that the plaintiffs will be deemed to be 
worthy of confidence, is to be decided by him and not by the court. Attorney 
General v. Littlefield, 78 N. H. 185, 98 A. 38. 

As the interlocutory mandatory injunction was improvidently issued, it 
should be dissolved. The petition should be dismissed, unles an order is requested 
for the distribution of the fund held by the commissioner. 

Case discharged. 

All concur. 


GERKA v. FIDELITY & CASUALTY CO. OF NEW YORK. 
Supreme Court, Appellate Division, Second Department. November 16, 1928. 
231 New York Supplement 319. 
INSURANCE—INDEMNITY INSURER HELD NOT LIABLE FOR INJUR- 

IES BY VEHICLE DRIVEN BY PERSON UNDER 16, UNDER EX- 
PRESS PROVISIONS OF POLICY. 
Under policy exempting insurer from liability in event that injuries in- 
demnified against were inflicted while horse-drawn vehicle was driven by per- 
son under 16 years of age, insurer was not liable, where accident occurred 
while horse-drawn vehicle was actually driven by person 15 years and 9 months 
old, though driver’s act constituted negligence so far as insured was concerned. 
(For other cases, see Insurance, Dec. Dig. § 435.) 


Action by Herman Gerka against the Fidelity & Casualty Company of New 
York. Judgment for plaintiff, and defendant appeals. Reversed on law and 
facts, and complaint dismissed. 

Argued before Lazansky, P. J., and Rich, Young, Seeger, and Carswell, JJ. 

Per Curiam. Judgment reversed upon the law and the facts, with costs, and 
complaint dismissed, with costs. 


The provisions in the policy invoked by defendant exempted it from li- 
ability, in the event that the injuries claimed to be indemnified against were 
inflicted while the horse-drawn vehicle was driven by a person under the age 
of 16 years. The provision is unambiguous, and the fact is undisputed that 
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the accident occurred while the horse-drawn vehicle was actually driven by 
Pegano when he was of the age of 15 years and 9 months. This is so, although 
his act constituted negligence so far as the insured was concerned. The policy 
of insurance is not as broad as the measure of duty that was owing by the in- 
sured to the plaintiff herein, and this is so whether the act deemed to be a breach 
of duty be that of Pigano, the infant, or be deemed to be the negligence of that 
servant, fused with the negligence of Selesnick. Grant v. Knepper, 245 N. Y. 158, 
163, 156 N. E. 650, 54 A. L. R. 845. The conduct of the defendant herein involved 
neither waiver or estoppel. Gordon, Inc., v. Massachusetts Bonding & Insurance Co., 
229 N. Y. 424, 128 N. E. 204. 

In view of this disposition of the case, the appeal from so much of the or- 
der dated March 27, 1928, as denies defendant’s motion to set aside the verdict 
and for a new trial is dismissed. All concur. 
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CASUALTY 


BEAUMONT v. COMMERCIAL CASUALTY INS. CO. (No. 62.) 
Supreme Court of Michigan. Dec. 4, 1928. 
222 Northwestern Reporter 100. 

1. INSURANCE—INSURER’S OR AUTHORIZED AGENT’S DENIAL OF 
LIABILITY ON GROUND OF CANCELLATION OF POLICY WAIVES 
PROOF OF LOSS. 

Denial of liability by insurer or its authorized agent on ground of cancella- 
tion of policy is a waiver of proof of loss. 
(For other cases, see Insurance, Dec. Dig. § 559[1].) 


2. INSURANCE—NOTICE OF CANCELLATION MUST BE ACCORDING 
TO POLICY PROVISIONS, PEREMPTORY, EXPLICIT, AND UN- 
CONDITIONAL. 

Notice of cancellation of insurance policy must be according to provisions 
of policy, and peremptory, explicit, and unconditional, and is not sufficient if 
equivical or merely stating a desire or intention to cancel. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


3. INSURANCE—DEFECTIVE CANCELLATION OF POLICY MAY BE 
RATIFIED AND STRICT POLICY NOTICE WAIVED. 
A defective cancellation of an insurance policy may be ratified and strict 
policy notice thereof waived. 
(For other cases, see Insurance, Dec. Dig. § 229[1], 234.) 


4. INSURANCE—INSURED’S LETTER, EXPRESSING SURPRISE THAT 
INSURER’S AGENTS PROPOSED TO CANCEL POLICY, AND STAT- 
ING THAT FURTHER PAYMENTS WOULD BE WITHHELD UNTIL 
RECEIPT OF CREDIT MEMORANDUMS FOR REFUND HELD NOT 
RATIFICATION OF DEFECTIVE CANCELLATION. 

Insured’s letter to insurer’s agents, expressing surprise that latter proposed 
to cancel policy, stating that insured was withholding further payments until 
receipt of credit memorandums for refund on policy, and inquiring whether 
another policy was to be cancelled also,held not ratification of defective can- 
cellation, but mere statement of assumption that insurer’s agents would carry 
out their expressed desire to cancel. 

(For other cases, see Insurance, Dec. Dig. § 234.) 


5. INSURANCE—THEFT POLICY HELD NOT CANCELED BY INSUR- 
ER’S AGENT’S LETTER EXPRESSING DESIRE TO BE RELIEVED 
AT CERTAIN TIME. 

Theft policy held not canceled by letter from insurer’s agents, asking in- 
sured to procure insurance with another company by certain date, “at which 
time we would like to be relieved,” in absence of further notice before loss, 
through submission of credit memorandum for refund, as requested by insured, 
or otherwise, that desire to cancel had been carried out, or any act indicating 
that either party treated policy as terminated. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


Error to Circuit Court, Wayne County; Clyde I. Webster, Judge. 

Action by Ross Beaumont, doing business as the Beaumont Consolidated 
Delivery System, against the Commercial Casualty Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. Reversed, and new trial ordered. 

Argued before the Entire Bench. 

Frank C. Sibley, of Detroit, for appellant. 

Frederick J. Ward, of Detroit, for appellee. 

Feap, C. J. Plaintiff is engaged in the city of Detroit in the business of de- 
livering merchandise for retail and wholesale houses to their customers. He 
had insurance with defendant which, among other things, covered loss by theft 
of goods in process of delivery by him. He obtained the insurance from Kelly, 
Halla, Peacock & Hughes, general agents of defendant for Wayne county, who 
had authority to issue and cancel policies, receive claims of loss, and to deny 
liability when no policy was in force. Plaintiff brought this suit on the policy 
on account of theft from his driver on November 5, 1923, and offered competent 
evidence of loss; and also for prior Alleged thefts, which the court properly 
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held were not sufficiently proved to warrant their submission to the jury as the 
testimony thereon was hearsay. The jury found for defendant. The principal 
question, both of which were submitted to the jury, involved plaintiff’s failure 
to file proofs of loss and a claimed cancellation of the policy. 

[1] On November 6, plaintiff reported the loss of November 5 to Kelly, 
Halla, Peacock & Hughes, who, on November 12, denied responsibility on the 
ground that the policy had been canceled. The undisputed evidence of a mem- 
ber of the firm was that it had authority to deny liability on that ground. De- 
nial of liability on the ground of cancellation of the policy, by the insurer or 
its authorized agent, is a waiver of proof of loss. Improved Match Co. v. 
Michigan Mutual Fire Insurance Co., 122 Mich. 256, 80 N. W. 1088. 

On October 22, Kelly, Halla, Peacock & Hughes wrote plaintiff, complain- 
ing of the number of losses he had reported, and said: 

“In view of our experience with this policy we could not ask our company 
to continue on same and ask that you kindly endeavor to procure this insur- 
ance with some other company by November Ist, at which time we would like 
to be relieved.” 

On October 31, plaintiff replied and expressed surprise that “you propose 
to cancel Commercial Casualty Policy C. R. 6031, effective November Ist;” 
explained the reasons for the number of claims; stated, “We are withholding 
further payments on our account until we receive credit memorandums cover- 
ing refund on this policy from November Ist;” and concluded, “Do we under- 
stand that the insurance covering inside holdup is to be canceled also Novem- 
ber Ist? Please advise.” No reply was made to this letter. 

[2] Notice of cancellation of an insurance policy must be according to the 
provisions of the policy and be peremptory, explicit, and unconditional. Amer- 
ican Fidelity Co. v. R. L. Ginsburg Sons’ Co., 187 Mich. 264, 153 N. W. 709. 
It is not sufficient if it is equivocal or merely states a desire or intention to 
cancel. 14 R. C. L. 1009. 

The policy provided: 

“This policy may be cancelled at any time by either of the parties upon 
written notice to the other party stating when thereafter cancellation shall be 
effective and the date of cancellation shall then be the end of the policy period.” 

[3-5] Defendant concedes that its notice of October 22 was not sufficient, 
but contends the plaintiff’s reply constituted a meeting of minds and ratifica- 
tion of cancellation. Defective cancellation may be ratified, 28 C. J. 143, and, 
of course, strict policy notice may be waived. But plaintiff’s letter may be 
fairly construed as no more than the statement of his assumption that defend- 
ant’s agents would carry out their desire to cancel. There was no present 
cancellation effective later. Future action by defendants was required. See 
Chrisman & Sawyer Banking Co. v. Hartford Fire Ins. Co., 75 Mo. App. 310. 
Before loss, no further action was had by way of notice to plaintiff, through 
submission of the requested memorandum or otherwise, that the desire to can- 
cel had been carried out; nor, before loss, was any act of plaintiff or defendant 
shown which indicated that either had treated the policy as at an end, or so 
claimed. Upon the record, the court should have held and directed the jury 
that the policy had not been canceled. 

Judgment is reversed, and new trial ordered with costs. 

North, Fellows, Wiest, Clark, McDonald, Potter, and Sharpe, JJ., concur. 
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MISCELLANEOUS 


THOMPSON v. NATIONAL LIFE INS. CO. OF THE UNITED STATES 
OF AMERICA. 
District Court, W. D. Missouri, W. D. March 3, 1928. 
No. 7001. 
28 Federal Reporter (2d) 877. 

1. INSURANCE—STATUTORY MODE OF SERVICE ON LICENSED 
NONRESIDENT INSURANCE COMPANIES, BY DELIVERING SUM- 
MONS TO SUPERINTENDENT OF INSURANCE, HELD EXCLU- 
SIVE, RENDERING SERVICE ON COMPANY’S AGENT INEFFECT- 
UAL (REV. ST. MO. 1919, § 6310). 

Rev. St. Mo. 1919, § 6310, providing for service of summons on nonresident 
insurance companies licensed to do business in state, by delivery of copy to 
state superintendent of insurance, held to provide exclusive mode of service on 
licensed nonresident insurance companies, rendering service on agent of for- 
eign insurance company having office in state ineffectual. 


(For other cases, see Insurance, Dec. Dig. § 627[1].) 


At Law. Action by Julia F. Thompson against the National Life Insur- 
ance Company of the United States of America. On defendant’s motion to 
quash the service of summons. Motion sustained. 

Appeal dismissed 28 F.(2d) —. 

W. W. McCanles, of Kansas City, Mo., for plaintiff. 

Jones, Hocker, Sullivan & Angert and James C. Jones, Jr., all of St. Louis, 
Mo., for defendant. 

Reeves, District Judge. Defendant challenges the validity of the service 
in this case. Admittedly defendant is a nonresident insurance company, but 
licensed to do business in the state of Missouri. The policy sued on was is- 
sued in the state of Kansas and all business in respect thereof transacted there. 

Plaintiff first caused a summons to be directed to and served upon the su- 
perintendent of insurance of the state of Missouri. Due to a recent ruling of 
the Supreme Court of Missouri, to the effect that such mode of service was 
only valid in favor of insurance contracts issued within the state, plaintiff 
caused an alias summons to be served upon an agent of the defendant having 
an office in the state of Missouri. The validity of this service is the point for 
decision. 

{1, 2] The only question presented is whether the mode of service pre- 
scribed by the Missouri statutes for licensed nonresident insurance compan- 
ies is exclusive. It was so held by the Missouri eee Court in State ex rel. 

Grimm, 239 Mo. 135, loc. cit. 160 and 161, 143 S. W. 483, 490, where the court 
sal 

“Tt must be conceded that the only mode by which a foreign insurance com- 
pany can be served with process in this state is by the method provided for 
in said section 7042” (now section 6310, R. S. Mo. 1919). 

The court cited the following cases in support of the proposition: Baile v. 
Equitable Fire Insurance Co., 68 Mo. 617; Middough v. Railroad, 51 Mo. 520. 
The recent opinion of the Supreme Court overruling the Grimm Case on other 
questions did not touch this point. State ex rel. American Central Life Ins. 
Co. v. Lendwehr (Mo. Sup.) 300 S. W. 294. 

The cases cited by the plaintiff are inapplicable, because such cases were 
not limited, as in the instant case, to an exclusive mode of service. This prin- 
ciple is founded upon the undoubted right of the state to provide for service 
of process upon foreign corporations doing business therein, and in the exercise 
of such right it may prescribe an exclusive method. 

The motion to quash service will be usutained. It is so ordered. 





Misc. } Thompson v. National Life Ins. Co. of U. S. A. 


ANCHOR LIFE & ACCIDENT INS. CO. v. TAYLOR. 
Court of Appeals of Ohio, Cuyahoga County. June 25, 1928. 
163 Northeastern Reporter 631. 

1. INSURANCE—COMPENSATION FOR SERVICES IN SELLING STOCK 
OF INSURANCE COMPANY BEING PROMOTED HELD PAYABLE 
ONLY OUT OF 15 PER CENT. ALLOWED COMPANY FOR EXPEN- 
SES (GEN. CODE, § 6373—12). 

Where plaintiff, suing for services rendered insurance company, knew that 
employer was trustee, and knew limitation of trustee’s powers, under Gen. 
Code, § 6373—12, providing that expenses of insurance company could not ex- 
ceed 15 per cent. of amount actually raised on stock subscriptions, plaintiff’s 
compensation for services in selling stock was required to come from 15 per 
cent. expense allowance. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


2. INSURANCE—INSURANCE COMPANY, WHILE BEING FORMED, 
CANNOT CONTRACT FOR PRELIMINARY EXPENSES BEYOND 
PERCENTAGE ALLOWED, AND SUCH EXPENSES, AFTER LICEN- 
SING OF COMPANY, CANNOT BE PAID OUT OF FUNDS THERE- 
TOFORE IMMUNE (GEN. CODE, § 6373—12). 

Under Gen. Code, § 6373—12, providing that promotion and organization 
expenses of insurance company shall not exceed 15 per cent. of amount raised 
on stock subscriptions, insurance company, while in process of formation, rre- 
liminary to obtaining license cannot contract for preliminary expenses bey ond 15 per 
cent. prescribed, and debts incurred while corporation was being promoted cannot be 
paid out of funds theretofore immune, after corporation was licensed. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


3. INSTUTRANCE—DEFENSE TO ACTION FOR SERVICES IN SELLING 
STOCK OF INSURANCE COMPANY BEING FORMED, THAT MORE 
THAN 15 PER CENT. OF PROCEEDS HAD BEEN EXPENDED 
PRIOR TO EMPLOYMENT, HELD PROPER (GEN. CODE, § 6373— 
12). 

In action against insurance company for services rendered in selling stock 
of company being formed, defense that defendant and promoter were limited by 
law to expenditure of not over 15 per cent. of proceeds of stock sales un- 
der Gen. Code, § 6373—12, and that more than 15 per cent. of proceeds had 
been expended prior to plaintiff's employment, was proper, and should have 
been allowed. 

(For other cases, see Insurance, Dec. Dig. § 33.) 


4. INSURANCE—CHARGE THAT INSURANCE COMPANY, AFTER BE- 
ING LICENSED, WAS LIABLE ON CONTRACT VIOLATING STA- 
TUTE LIMITING EXPENSES, HELD ERRONEOUS (GEN. CODE, 
§ 6373—12). 


In action to recover value of services in selling stock of insurance com- 
pany being promoted, charge that after company was licensed it became li- 
able on contract made in violation of Gen. Code, § 6373—12, limiting expenses 
to 15 per cent. of proceeds of stock, held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 33.) 


Action by Eugene A. Taylor against the Anchor Life & Accident Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. Re- 
versed and remanded.—[By Editorial Staff.] 

A. H. Martin, of Cleveland, for plaintiff in error. 

_ Perry B. Jackson and H. L. Thomas, both of Cleveland, for defendant 
in error. 

Mauck, J. Eugene A. Taylor brought an action against the insurance 
company in quantum meruit for services rendered the company from March 
1, 1924, to April 15, 1926, in the sum of $3,500. Without following 
the somewhat devious course of the pleadings in the case, it is suff- 
cient to say that the defendant. after denying generally, sought repeatedly to 
interpose two other defenses. One of these was that, at the time the serv- 
ices were claimed to have been rendered by the plaintiff, to the defendant 
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the latter was not licensed to do an insurance business, and was not author- 
ized to make a contract with the plaintiff for services. Another defense was 
that, during the time mentioned, the corporation was being promoted, and 
that one Cheatham was the promoter; that he had employed the plaintiff, 
and that the latter’s services were rendered to Cheatham, rather than to the 
defendant; that the defendant and Cheatham, the promoter, were limited by 
law to expenditure of not over 15 per cent. of the proceeds of the sales of 
the company’s capital stock; and that more than 15 per cent. of such pro- 
ceeds had heen expended prior to plaintiff’s employment. 

These separate defenses were stricken from the files for some reason not 
apparent to us; but it is sufficient to say that the defendant, after repeated 
efforts, was unable, to interpose pleadings raising what appear to us to have 
been sufficient defenses. The case went to trial before a jury, and the plain- 
tiff recovered a verdict for $3,500. Upon this verdict judgment was rendered, 
and it is now sought to reverse that judgment. 


In the trial it developed that the defendant corporation filed articles of 
incorporation in 1920, for the purpose of promoting a life and accident insur- 
ance company, and that upon organization G. L. Cheatham was made presi- 
dent and steps taken to dispose of the capital stock preliminary to securing 
a license to do business as an insurance company. The matter moved along 
very slowly. In 1921 Cheatham, as president, was given authority to do any- 
thing that the stockholders, board of directors, or officers of the company 
might do, provided that such act should be subject to the ratification of the 
board of directors. 


It is claimed that the plaintiff was engaged to work for the defendant 
under this remarkable authority. Without undertaking to determine the ef- 
fect of a resolution that gives authority to the president of the corporation 
to do anything that the stockholders, board of directors, or any one else con- 
nected with the corporation, might do, it is sufficient to say that, while the 
record shows that the board of directors knew that Taylor was doing some 
work for the company, it does not show that the directors knew that he was 
employed by the company and on the company’s account, and consequently 
does not show that the directors have ratified his employment. On the ex- 
amination of Cheatham it was brought out that in 1921 a tripartite contract 
was signed by the Lake Shore Banking & Trust Company, the superintend- 
ent of insurance of the state of Ohio, and the defendant company, under the 
terms of which all proceeds of the sale of stock were to be held in trust by 
the trust company, except 10 per cent. thereof, which could be deyoted to 
the expenses of promotion. By subsequent agreement, signed by the same 
parties, the percentage for promotion expenses was increased to 15 per cent. 
While it does not appear in this case whether that contract was carried out 
in its entirety, it is now referred to only as showing that the corporation was 
in an embryonic state in 1921, and continued so to be until it was licensed in 
1927, and was in that condition during the time when the plaintiff claims to 
have rendered the services for which he sought recovery. Whether the plain- 
tiff knew of the contract or not, he knew that the company was not so far or- 
ganized as to be entitled to a license to carry on the business for which it was 
incorporated. He knew this, because the record shows that the only work that 
he had to do was in connection with the sale of the company’s corporate 
stock, preliminary to securing a license. 

[1-3] The law of this state with reference to the promotion of insurance 
companies is definite. It provides that the promotion and organization expen- 
ses of such companies shall not exceed 15 per cent. of the amount actually 
raised upon stock subscriptions. Section 6373—12, General Code. The purpose 
of this provision is clear. It contemplates that 85 per cent. of the funds paid 
in shall be safe from appropriation by promoters, and be held in trust for the 
benefit of those subscribing to the corporate stock. One dealing with a trustee 
is charged with the knowledge of the trustee’s powers. The plaintiff knew, 
when he went to work, that his employer was a trustee, and he knew the lim- 
itations of that trustee’s power. Out of the 15 per cent. available for expenses 
must come all the expenses of promotion, including the plaintiff's compensa- 
tion. 
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Plaintiff at the trial undertook to avoid the law’s effect by saying that he 
was not to be actually paid for his services until after the company was li- 
censed. This looks like an afterthought, inasmuch as he brought this suit be- 
fore the company obtained its license. This is immaterial, however. If a pro- 
moter can use 15 per cent. of the money paid in on stock subscriptions in par- 
tial satisfaction of the promotion expenses, and then incur debts which the cor- 
poration as soon as licensed is required to pay out of the funds theretofore im- 
mune, the statute is worse than useless. Such a statute would afford no pro- 
tection at all to those whom it was designed to protect. Its presence on the 
statute books would be a decoy for credulous subscribers to stock, inducing 
in them the belief that 85 per cent. of their subscriptions was impounded for 
their benefit, when, in fact, it was only to be conserved until a license was 
obtained, at which time it would become a prey to those who had thus evaded 
the statute. Such an interpretation of the statute would make the statute it- 
self an instrumen* of fraud. 

The only construction that the statute needs is found in the simple lang- 
uage of the statute itself, to wit, that “the amount of»such commission, pro- 
motion and organization expenses shall in no case exceed fifteen per cent.” 
This means that, while an insurance corporation is in process of formation, pre- 
liminary to its license to do the business for which it is incorporated, it is be- 
yond the power of the corporation to contract for preliminary expenses be- 
yond the 15 per cent. prescribed by statute. The trial court refused the defend- 
ant leave to set up defenses consistent with the statute as interpreted. This 
was error. 

[4] The trial court charged the jury in effect that, after the defendant was 
licensed, it became liable on a contract made in violation of the statute above 
referred to. This, for like reasons, was erroneous. 

The judment of the court of common pleas is reversed, and the case re- 
manded for further proceedings in accordance herewith. 

Judgment reversed, and cause remanded. 

Middleton and Lemert, JJ., concur. 

Middleton and Mauck, JJ., of the Fourth Appellate District, and Lemert, 
J., of the Fifth Appellate District, sitting in place of Sullivan, Vickery, and Le- 
vine, JJ., of the Eighth Appellate District. 


In re PEOPLE, by STODDARD, Superintendent of Insurance. 
In re NORSKE LLOYD INS. CO., Limited. 
Court of Appeals of New York. July 19, 1928. 
163 Northeastern Reporter 129. 

1. INSURANCE—CREDITORS OF INSOLVENT FOREIGN INSURANCE 
COMPANY NOT DEALING WITH AMERICAN BRANCH MAY 
SHARE ONLY IN ASSETS OF FOREIGN LIQUIDATORS. 

Creditors, including American citizens, of insolvent foreign insurance com- 
pany whose assets are in possession of state superintendent of insurance, other 
than those whose claims arose out of transactions with American branch of 
company, may share only in distribution of assets of foreign liquidators appointed 
in jurisdiction where corporation is domiciled, to whom the superintendent must 
transmit any surplus of funds in his charge remaining after payment of those 
creditors who are entitled to payment therefrom. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


3. INSURANCE—CREDITORS OF INSOLVENT FOREIGN INSURANCE 
COMPANY DEALING WITH AMERICAN BRANCH HELD ENTITLED 
TO INTEREST ON CLAIMS, THOUGH REMAINING CREDITORS 
raw RE LESS THAN 40 PER CENT. OF CLAIMS (CONSOL. 

, c. 28, ; 


Where assets of insolvent foreign insurance company in possession of state 
superintendent of insurance are more than sufficient to pay claims, with interest, 
of all creditors who dealt with American branch of company, and surplus to be 
transmitted to foreign liquidator will pay less than 40 per cent. of claims of 
remaining creditors, held that creditors who transacted business with American 
branch are entitled to interest on their claims, since they may not be deprived 
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of full benefit of Consol. Laws, c. 28, §27, requiring deposit of capital sufficient to 
protect fully those dealing with foreign company here. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

Appeal from Supreme Court, Appellate Division, First Department. 

In the matter of the application of the People by Francis R. Stoddard, Jr., as 
State Superintendent of Insurance, for an order to take possession of property 
and conserve the assets of the Norske Lloyd Insurance Company, Limited. From 
two orders of Appellate Division, First Department (222 App. Div. 522, 226 N. Y. 
S. 595), reversing orders of Special Term, which denied motion to set aside the 
report of the referee and granted motion to confirm such report, certain claimants 
appeal. Order of Appellate Division reversed and that of Special Term affirmed. 

The following question was certified: 

“The Norske Lloyd Insurance Company, Limited, being insolvent and being 
unable to pay its American and foreign creditors, who dealt with ‘the foreign 
branches of the company, dividends amounting to as much as 40 per cent. of their 
claims, are creditors of its American branch entitled to be paid interest from the 
day their claims were proved until paid, in addition to payment of their claims in 
full ?” 

See, also, 123 Misc. Rep. 877, 207 N. Y. S 50. 


Alfred C. Bennett and Clarence C. Fowler, both of New York City, for 
appellant. 

Louis J. Wolff, of New York City, for appellants Marsh & McLennan et al. 

M. P. Detels and C. W. Harvey, both of New York City, for appellants 
Firemen’s Fund Ins. Co. et al. 

George W. Martin and Richard S. Emmet, both of New York City, for North 
Star Ins. Co. et al., amici curiz. 

Charles E. Hughes, Clarence B. Smith, and Wendell P. Barker, all of New 
York City, for respondents Norwegian receiver of Norske Lloyd Ins. Co. et al. 

Willard U. Taylor, Irving Mariash, and Daniel A. Dorsey, all of New York 
City, for American Exchange Nat. Bank et al. 

William H. Hotchkiss, of New York City, for British & Foreign Marine 
Ins. Co. et al. 

LEHMAN, J. The Norske Lloyd Insurance Company, Limited, is a Norwegian 
corporation. It was authorized in 1916 to do business in the state of New York. 
Before it commenced to transact business in this state it deposited securities with 
the insurance department of the state and executed a deed of trust of its assets 
and property here to the Guaranty Trust Company of New York for the general 
benefit and security of all its policyholders in the United States, as required by the 
Insurance Law (Consol. Laws, c. 38, § 27). Thereafter the corporation became 
insolvent, and liquidators were appointed in Norway and in England. In No- 
vember, 1922, the corporation was adjudicated bankrupt by the Bankruptcy Court 
in Norway, and an official receiver was appointed there to take possession of 
the company’s assets and property for distribution among its creditors. 

[1] In May, 1922, pursuant to an order of the Supreme Court, the superin- 
tendent of insurance of the state of New York took possession of the assets of 
the corporation in the United States for the purpose of. liquidation and distribution. 
Claims were presented to the Superintendent of Insurance by United States citizens 
and by citizens of foreign countries. These claims arose out of transactions which 
the claimants had with the corporation in foreign countries, as well as in the 
United States. In Re Norske Lloyd Ins. Co.,,242 N. Y. 148, 151 N. E. 159, we held 
that only those who dealt with the company in the United States were entitled to 
the protection of the statute and “to share in the distribution made thereunder.” 
Other creditors, including American citizens, may share only in the distribution of 
assets of the foreign liquidators, appointed in the jurisdiction where the corporation 
is domiciled, to whom the superintendent of insurance must transmit any surplus 
of the funds in his charge, remaining after the payment of those creditors who are 
entitled to payment therefrom. City Equitable Fire Ins. Co., Limited, of London, 
England, In re, 238 N. Y. 147, 144 N. E. 484. Provision for the proof of claims 
in this country by creditors who are not entitled to’ share in the distribution of the 
assets by the superintendent of insurance may be made by the courts as a 
condition for the transmission of the surplus to the foreign liquidator, but such 





Misc. ] In re People by Stoddard 327 


proof is | “against and for the purpose of distribution of assets by the foreign 
receiver.” Norske Lloyd Ins. Co., supra. 

The report of the superintendent of insurance now shows that there will be a 
large surplus of assets in his charge after the payment of the claims of creditors 
entitled to share in the distribution of assets here. Even though this surplus is 
transmitted to the foreign liquidator, the American and foreign creditors, who dealt 
with the foreign branches of the company and who may share only in the distribu- 
tion by the foreign liquidator, will not receive dividends amounting to as much as 
40 per cent. of their claims. The Appellate Division has held that under these 
circumstances the creditors whose claims arise from transactions with the American 
branch of the company are not entitled to any interest upon their claims which 
accrued during the period of liquidation. It has certified to us the question of 
whether such creditors “are entitled to be paid interest from the day their claims 
were proved until paid, in addition to the payment of their claims in full.” 

{2] “As a general rule, after property of an insolvent passes into the hands 
of a receiver or of an assignee in insolvency, interest is not allowed on the claims 
against the funds. The delay in distribution is the act of the law; it is a necessary 
incident to the settlement of the estate.’ Thomas v. Western Car Co., 149 U. S. 95, 
13 S. Ct. 824, 37 L. Ed. 663. Delay in the payment of a claim undoubtedly results 
in injury to the creditor. He does not receive full compensation unless interest 
is paid to him during the time in which payment of his claim is postponed. When 
the fund is insufficient to pay in full all the creditors who have the right to share in 
it, the burden of the consequent loss and injury should be equitably distributed 
among the creditors. The rule that interest is not allowed after the property of an 
insolvent has passed into the hands of an official liquidator applies only in the dis- 
tribution of the proceeds of the property by the liquidator where the proceeds are 
insufficient to pay all creditors in full. It is a rule of administration and not of law, 
for the law does not contemplate that a debtor may stop the running of interest until 
he has paid his debt. Interest continues to run against the debtor during liquida- 
tion; but on the principle that equality is equity, it has been held that all who 
have a right to share in the distribution of the fund in liquidation must bear 
equally the burden of the delay in the payment of their claims where the fund 
is insufficient to pay all in full. The rule is not applied when the reason for the 
rule fails. American Iron & Steel Mfg. Co. v. Seaboard Air Line Ry., 233 U. S. 
261, 34 S. Ct. 502, 58 L. Ed. 949. If the fund in liquidation proves sufficient to 
pay all claims in full with interest, then interest accruing during liquidation is 
allowed. People v. Mérchants’ Trust Co., 187 N. Y. 293, 79 N. E. 1004 

[3] Here, as we have pointed out, the assets of the corporation in the hands 
of the superintendent of insurance are more than sufficient to pay the claims, with 
interest, of all creditors who may share in the distribution of the proceeds of the 
assets here. Other claimants may share only in the surplus when transmitted to 
the domiciliary liquidator, after the creditors who are protected by the provisions 
of the insurance law have been paid. Even proof of claims by such other creditors 
is permitted in this country only as a matter of favor and for the purpose of distri- 
bution of assets by the foreign receiver. The question' beford us is whether the 
creditors who may share in the distribution of the assets by the superintendent of 
insurance shall not be paid interest accruing during liquidation because the assets 
of the corporation abroad are insufficient to pay other creditors in full. 

This court has laid down the general rule that: 

“While interest is allowed as against the corporation itself, or its stockholders, 
if the assets are sufficient for the purpose, as between preferred and unpreferred 
creditors no interest is allowed after the law takes charge through the appointment 
of a receiver.” People v. American Loan & Trust Co., 172 N. Y. 371, 65 N. E. 200. 

It was there said that: 


The receiver “is appointed for the benefit of all the creditors, both preferred 
and unpreferred, and holds the assets * * * primarily for them. * * 
Thereupon by operation of law the creditors become the equitable owners of a 
assets and the administration of affairs is for their benefit as such. The claims of 
creditors * * * are not proved against the insolvent and dissolved nonentity, 
but against the fund in the receiver’s hands. In the distribution of that fund the 
general rule applicable to insolvent estates, that equality is equity, should prevail 
so far as the statute, when reasonably construed, will permit.” 
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Denial in the present case of payment of interest to the claimants who may 
share in the distribution of the assets of the insurance company here is based 
upon a supposed analogy between such claimants and the preferred creditors of 
an insolvent corporation. 

The analogy seems quite illusory. We have pointed out in Norske Lloyd Ins, 
Co., In re, supra, that the Legislature in allowing foreign insurance companies 
“to do business in this state and country intended to treat the domestic agency 
largely as a complete and separate organization, to place it on a party with 
domestic corporations, to supervise and regulate it as such and to require it by the 
deposit of prescribed assets to set up within this country a capital corresponding to 
that of domestic corporations and which should be security for business tran- 
sacted by it here and not elsewhere.” Creditors who have dealt with the insurance 
company here have more than a preference in the distribution of the proceeds of 
the assets of the corporation on liquidation, or even than a specific lien upon the 
assets. They are the only claimants who are entitled to share in that distribution. 
They are the only persons who on liquidation may be regarded in some sense as the 
equitable owners of the fund in liquidation. All others must look for satisfaction 
of their claims to the domiciliary representative of the foreign company and not to 
the fund here. The doctrine that equality is equity can have no’ application in 
the liquidation of assets beyond the groups or classes which may share in the 
distribution under the state. Here “the statute does not classify in different degrees 
of preference those who are entitled to its protection. They are all in the same 
class; claimants are entitled to equal protection of the statute or to none at all.” 

We cannot escape the conclusion that the Legislature, in providing carefully 
for the deposit here of capital by the foreign company for the security and protec- 
tion of those who transact business with the company here intended to provide 
protection as complete as can be given to them through the liquidation of the assets 
or capital so deposited for their benefit. Concededly, under the statute the claimants 
who are entitled to the protection of the statute would receive in this proceeding 
payment of interest on their claims if the foreign corporation weré not insolvent. 
These claimants may not be deprived of the full benefit of the provisions of the 
statute requiring deposit of capital here sufficient to protect fully those dealing with 
the foreign company there, because elsewhere the assets applicable to payment of 
debts proves insufficient. 

The orders of the Appellate Division should be reversed, and that of Special 
Term affirmed, with costs in the Appellate Division and in this court, and the 
question certified answered: “Yes.” 

Cardozo, C. J., and Pound, Crane, Andrews, Kellogg, and O’Brien, JJ., 
concur. 

Ordered accordingly. 





New York Life Ins. Co. v. Feicht 


NEW YORK LIFE INS. CO. v. FEICHT. 
District Court, N. ae E. D. July 2, 1928. 
o. 6015. 
29 Federal Reporter (2d) 318. 

1. INSURANCE—REINSTATEMENT APPLICATION, ACCEPTANCE OF 
PREMIUM, AND ISSUING RECEIPT CONSTITUTE “CONTRACT” 
FOR RESTORATION OF ORIGINAL LIFE POLICY, WHICH MAY BE 
ATTACKED FOR FRAUD. 

Application for reinstatement of life insurance policy, acceptance of premium, 
and issuing of receipt constitute “contract” for restoration of original policy, 
and such contract may be attacked for fraud, like any other contract. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

In Equity. Suit by the New York Life Insurance Company against Eugeane 
Feicht. Bill dismissed. 

Hamlin, Topliff & Cooper, of Chicago, IIl., for plaintiff. 

H. B. Jerry, of Chicago, IIl., for defendant. 

WILKERSON, District Judge. This is a suit in equity to rescind for fraud the 
reinstatement of a policy of life insurance. The case has been reargued. Some 
authorities, particularly International Life Insurance Co. v. Mowbray (C. C. A. 7) 
22. F. (2d) 952, which were not presented at the original hearing have been 
brought to the attention of the court. 

The Illinois statutes provide: 

“That from and after January 1, 1908, no policy of life insurance shall be 
issued or delivered in this state or be issued by a life insurance company 
organized under the laws of this state, unless the same shall provide the 
following: * * * (3) That the policy, together with the application therefor, a 
copy of which application shall be endorsed upon or attached to the policy 
and made a part thereof, shall constitute the entire contract between the parties 
and shall be incontestable after it shall have been in force, during the lifetime 
of the insured, for two years from its date, except for nonpayment of premiums 
** * provided, that the application therefor need not be attached to or made a 
part of any policy containing a clause making the policy incontestable from 
date of issue.” Smith-Hurd Rev. St. 1927, c. 73, § 261. 

The policy in suit provides: 

“The policy and the application therefor, copy of which is attached hereto, 
constitute the entire contract. All statements made by the insured shall in the 
absence of fraud, be deemed representations and not warranties and no such 
statement shall avoid the policy or be used in defense to a claim under it unless 
it is contained in the written application and a copy of the application is 
indorsed upon or attached to the policy when issued. * * *” 

The policy further provides: 

“This policy * * * shall be incontestable after two years from its date of 
issue except for nonpayment of premiums.” 

The policy contains the provision: 

“This policy takes effect as of the 6th day of June, 1923, which date is the 
anniversary of the policy.” 

The policy further provides: 

“If any premium is not paid on or before the day it falls due the policy 
holder is in default; but a grace of one month (not less than thirty days) 
subject to an interest charge of five per cent. per annum will be allowed for the 
payment of every premium after the first, during which time the insurance 
continues in force. * * * 

“At any time within five years after any default, upon written application 
by the insured and upon presentation at the Home office of evidence of insur- 
ability satisfactory to the company, this policy may be reinstated * * * upon 
aa of arrears of premiums with 5 per cent. interest thereon from their due 

ate.” 

The insured did not pay the premium due June 6, 1924, either when due or 
within 30 days from that date. On August 14, 1924, the insured executed and 
delivered the following: 

“Application to New York Life Insurance Company (2) Home Office: . 346 
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Broadway, New York, N. Y., for Reinstatement of Policy No. 8—483—286 
Amount $5,000.00, which lapsed for nonpayment of premium due on the 6 day of 
June, 1924. 

“TI hereby apply for the reinstatement of the above numbered policy, and 
for the purpose of inducing said company to reinstate said policy and with the 
understanding that it will rely and act on what I here say, I represent to it that 
I} am now, to the best of my knowledge and belief, in good health; that within 
the past twelve months I have not had any illness, nor consulted nor been 
treated by any physician, nor been prevented by illness or accident from 
continuously pursuing my customary occupation which is the same now as it 
was when I applied for said policy; that no life insurance company has within 
the past twelve months examined me either on, or in anticipation of an applica- 
tion for life insurance, or for the reinstatement of life insurance, without issuing 
or reinstating such insurance; and that no application for insurance on my lite 
is now pending. (If there is any exception or qualifications to the above, write 
it out here fully.) 

“If the evidence of my insurability is satisfactory to the company and it 
has received in cash all sums the policy requires to be paid for reinstatement, 
then, and not until then, said policy shall be deemed reinstated. If said policy 
is not so reinstated, I agree to accept return of all sums paid in connection with 
this application, without interest. * * *” 

He received from the company the following: 

“Official Premium Receipt. New York Life Insurance Company. Home 
Office, 346 Broadway, New York, N. Y. Received the payment specified below. 


Amount Due. Policy Number. ; Date Due. 


Premium 55.70 8 483 286 A6 6 day of June 
Interest on Year 1924 
Loan or Note Gustav R. Feicht 554 N 

Or Int. Monticello Ave 


Chicago, II] 


“Darwin P. Kingston, President. 

“Countersigned by E. J. Sailman Cashier Illinois Clearing-House.” 

Plaintiff seeks rescission of the reinstatement of the lapsed policy on the 
ground that the statements in the application for reinstatement, that the 
insured was then, to the best of his knowledge and belief in good health, and 
that the insured, within 12 months prior to the making ot the application, had 
not consulted or been treated by any physician, nor been prevented by illness 
from continuously pursuing his customary occupation, which was the same then 
as it was when he applied for the policy, were false. The right to resort to 
equity is claimed on the ground that the reinstated policy was incontestable 
after two years from June 6, 1924, and that the insurer within the two years must 
not only initiate a contest, but it must be a judicial contest. 


Defendant asserts that the effect of the delivery of the receipt on August 
14, 1924, was to restore the original policy, and that its provisions have the same 
meaning after the restoration that they did on June 6, 1923. Therefore, it is 
said, the policy was incontestable after two years from June 6, 1923, even on the 
ground that the reinstatement was induced by fraud. Defendant further urges 
that, if the application for reinstatement and the delivery of the receipt have 
the effect of creating a new contract of insurance, whose provisions speak as of 
June 6, 1924, the provisions of the statute and policy as to the attachment of the 
application for the insurance are as much a part of the new contract as is the 
two-year incontestability clause, which is given effect from the date of the new 
contract, instead of that of the original policy. And so, defendant says, whether 
the effect of the reinstatement is to continue the old contract of insurance, or to 
create a new contract of insurance, plaintiff’s casé fails. 
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This case cannot be decided by patching together statements of law collected 
from cases in which courts have proceeded upon divergent theories, and which involve 
irreconcilable principles. Nor have we solved the question here involved by 
saying either that the application, payment of premium, and delivery of the 
receipt created a new contract of insurance, or that:it had the effect simply of 
restoring the old contract. That is mere phraseology, the meaning and applica- 
tion of which depend upon the facts of each case. See Business Men’s Assur+ 
ance Co. of America v. Scott (C. C. A.) 17 F. (2d) 4; International L. I. Co. v. 
Mowbray (C. C. A.) 22 F. (2d) 952. 

This much seems clear: If the effect of the application, payment of 
premium, and delivery of the receipt was to create a new contract of insurance, 
the provision as to the attachment of the application is a part of the new 
contract. It is true that the parties may contract for the reinstatement of a 
policy, and that the papers constituting that contract need not be annexed to 
the policy. Keller v. North American Ins. Co., 301 Ill 198, 133 N. E. 726; Wastun 
v. Lincoln National (C. C. A.) 12 F. (2d) 422. If, however, the facts connected 
with the reinstatement are such that there is not a restoration of the old contract, 
but the creation of an absolutely new contract of insurance, both the statute and 
the terms of the policy, which become the terms of the new contract, require that 
the application shall be annexed to the policy. 

The cases last cited above and relied upon by plaintiff both proceeded upon 
the theory that the effect of the reinstatement was to continue in force the old 
policy. In Wastun v. Lincoln National Life Insurance Co., etc., supra, it was 
said: 

“After it [the policy] has ceased to be in force, because of nonpayment of 
the premium, an agreement for a feinstatemeént of the policy is a new contract. 
* * * This new agreement is not the issuance of a policy, but a contract for the 
continuance in force of a former contract.” If plaintiff adopts the theory that 
the effect of the transactions here involved was to create a new contract of 


insurance, as. distinguished from a restoration of the old contract, its 
fails. 


case 

Let us consider the transactions as creating a contract for the continuance 
in force or restoration of the policy. That which is continued or restored is 
the original policy. The incontestability clause speaks from the date of the 
original policy, and relates to matters connected with the issuance of the 
original policy. The new contract for the reinstatement of the policy, like any 
other contract, may be attacked for fraud. The incontestability clause, how- 
ever, is no part of the contract for the restoration of the policy. It is a 
provision of the restored contract. Pacific Mutual Life Insurance Co. v. Gal- 
braith, 115 Tenn. 471, 91 S. W. 204, 112 Am. St. Rep. 862, and kindred cases, 
proceed upon the theory that the reinstatement created an absolutely new 
contract of insurance. Here we see the fallacy in attempting to solve this 
question by patching together extracts from cases decided upon irreconcilable 
principles. 

[1] Upon a reconsideration of the question involved in this case I have 
reached the conclusion that the application, acceptance of premium, and issuing 
of the receipt constituted a contract for the restoration of the original policy; 
that such contract, like any other, may be attacked for fraud. As to the manner 
in which the attack may be made I shall be of the opinion, until some court 
whose opinion I am obliged to follow bolds to the contrary, that the opinion of 
Judge Cochran in the District Court (294 F. 122) and the dissenting opinion of 


Judge Denison in Rose v. Mutual Life Ins. Co. of New York (C. C. A.) 19 F. 
(2d) 280 announce the correct rule. 


[2] As to the time within which the attack must be made, it may be that, 
broadly speaking, the courts will follow the policy of the law as fixed by the 
Statute that insurance policies shall provide that they are incontestable after 
two years. In this case, however, the insured died within the year following 
the reinstatement. There is nothing in thg statutes of limitation or in the 
provisions of the contract which prevent the interposition of the defense of 
fraud in an action at law on the policy. It would seem clear that the beneficiary 
‘In an action at law on the policy will not be permitted to claim the benefit of a 
policy of law established by the statute for her benefit, to prevent a defense which 
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might have been made if the suit had been brought promptly after the death of the 
insured. In such a suit the insurer, against a claim of public policy, would be 
entitled to the same standing as it had when the insured died. The plaintiff here has 
an adequate remedy at law. 

The decree in this case will provide that the plaintiff has an adequate 
remedy at law, and shall have the right to defend any suit on the policy upon 
the ground that the reinstatement was procured by fraud and that the bill of 
complaint is dismissed at plaintiff’s costs. 


SUMMERS v. SUMMERS. (6 DIV. 961.) 
Supreme Court of Alabama. June 30, 1928. 
Rehearing Granted Nov. 30, 1928. 

118 Southern Reporter 912. 

1. INSURANCE+MERE CUSTODY OF POLICY BY BENEFICIARY DOES 
NOT DEPRIVE INSURED OF EXPRESSLY GIVEN POWER TO 
CHANGE BENEFICIARY. 

Mere custody of a life insurance policy by beneficiary named therein, though 
that beneficiary voluntarily pays dues or assessments thereon, will not deprive 
insured of his expressly given power to change beneficiary according to rules of 
association. 

(For other cases, see Insurance, Dec. Dig. § 780.) 

2. INSURANCE—ORIGINAL BENEFICIARY NAMED PURSUANT TO 
AGREEMENT ON VALID CONSIDERATION ACQUIRES EQUIT- 
ABLE INTEREST IN POLICY. 

Where original beneficiary is named pursuant to agreement that he shall 
be so named, on some valid consideration moving from him, he acquires equitable 
interest in policy that cannot be defeated by substituted beneficiary having no su- 
perior equity. 

(For other cases, see Insurance, Dec. Dig. °§ 586.) 

3. INSURANCE—ORIGINAL BENEFICIARY IN POLICY ISSUED BY 
BROTHERHOOD OF RAILROAD TRAINMEN ACQUIRED NO VES- 
TED INTEREST THEREIN (CODE 1923, §§ 8503, 8445). 

Under Code 1923, § 8445, to effect that no beneficiary shall have or obtain 
any vested interest until benefit has become due and payable on death of member, 
original beneficiary of policy issued by Brotherhood of Railroad Trainmen ob- 
tained no vested interest therein by virtue of having paid assessments pursuant to 
agreement that she should remain sole beneficiary therein; section 8503, to effect 
that first named provision should not be applied to societies limiting membership 
to anv one hazardous occupation being inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 783.) 


4. INSURANCE—ORIGINAL BENEFICIARY HAS BURDEN OF SHOW- 
ING INSURER CONSTITUTED SOCIETY LIMITING MEMBERSHIP 
TO ONE HAZARDOUS OCCUPATION WITHIN EXCEPTIONS OF 
LAW PRECLUDING VESTED INTEREST UNTIL DEATH OF MEM- 
BER (CODE 1923, § 8445). 

Original beneficiary in policy issued by Brotherhood of Railroad Trainmen 
had burden of showing that insurer constituted a society limiting membership 
to any'one hazardous occupation, so as to constitute it an exception within pro- 
vision of Code 1923, § 8445, providing that no beneficiary shall have vested in- 
terest until benefit shall become due and payable on death of member. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


6. INSURANCE—ORIGINAL BENEFICIARY HELD NOT ENTITLED TO 
REIMBURSEMENT OUT OF POLICY TO EXTENT OF ASSESS- 
MENTS PAID UNDER AGREEMENT TO BE RETAINED AS SOLE 
BENEFICIARY: (CODE 1923, § 8445). 

Under Code 1923, § 8445, to effect that beneficiary shall obtain no vested in- 
terest in benefit until due and payable on death of member, original beneficiary 
was not entitled to reimbursement out of policy to extent of dues and assess- 
ments paid by her in reliance on agreement that she would be retained as sole 
beneficiary ; such claim being as clearly within inhibition of statute as claim to en- 
tire fund. 

(For other cases, see Insurance, Dec. Dig. § 782.) 
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8. INSURANCE—ORIGINAL BENEFICIARY CANNOT COMPLAIN OF 
FRAUD BY WHICH INSURED EFFECTED SUBSTITUTION OF 
BENEFICIARY AND SECURED ISSUANCE OF NEW POLICY. 
Original beneficiary, having no vested interest in policy, cannot complain of 

fraud by which insured effected substitution of another beneficiary and secured 

issuance of a new policy, since imposition, if any, was on insurer, which alone 
can complain thereof. 

(For other cases, see Insurance, Dec. Dig. § 782.) 

On Rehearing. 

9 INSURANCE—POLICY IS PROCURED WITH PRESUMED KNOWL- 
EDGE OF LAW FORBIDDING INSURED TO VEST RIGHT IN BENE- 
FICIARY BY CONTRACT (CODE 1923, § 8445). 

Policy of insurance is procured with presumed knowledge of Code 1923, § 
8445, forbidding insured to create vested right to any extent in a. beneficiary by 
contract, and exempting such contracts from rule permitting assignment thereof. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

10. INSURANCE—BENEFICIARY, INDUCED TO PAY PREMIUMS BY 
FRAUDULENT CONCEALMENT, IS ENTITLED TO ‘EQUITABLE 
LIEN TO EXTENT OF PREMIUMS PAID. 

Where beneficiary is induced to pay out premiums on a mistaken assumption 
of an interest in the policy, the beneficiary has an equitable lien in the nature of 
a trust ex maleficio, constructive in nature, by virtue of such concealment, to ex- 
tent of premiums paid; effect of the transaction being that insured obtained funds 
by fraud. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


13. INSURANCE—PAYMENT OF PREMIUM BY ORIGINAL BENEFI- 
CIARY DOES NOT, WITHOUT FRAUD, IMPRESS ON POLICY ANY 
RIGHT TO REIMBURSEMENT. 

Payment of premiums by original beneficiary does not, without fraud, im- 
press on policy any right to reimbursement since beneficiary has presumed knowl- 
edge of right to change beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from Circuit Court, Jefferson County ; William M. Walker, Judge. 

Bill in equity by Dora Summers against Hanna B. Summers and ‘another. 
From a decree sustaining a demurrer of the named respondent and dismissing the 
bill, complainant appeals. Reversed and remanded. 

Statement by Somerville, J.: 

The bill of complaint is filed by Dora Summers against the Grand Lodge of 
Brotherhood of Railroad Trainmen, as insurer of the life of her son, Robert F. 
Summers, deceased, and against Hanna B. Summers, his widow, as the illegally 
substituted beneficiary in his policy of insurance, for the purpose of enforcing 
complainant’s asserted priority as the equitable owner of the proceeds of the 
policy. 

The respondent brotherhood has paid the money due on the policy into court 
for the benefit of the party entitled to receive it, and has been duly released from 
further liability and discharged as a party respondent. 

Complainant shows that the policy was issued in November, 1913, and that 
she was named as the beneficiary therein; that from the date of issuance until 
the death of insured, in November, 1926, she paid all dues and assessments on 
the policy; that the insured married respondent, Hanna B. Summers, about the 
year 1916, and in 1918 he had a new policy issued in which his said wife was 
named as beneficiary, of which complainant had no knowledge until after the 
death of the insured, and that the fact of complainant’s said payments was known 
to the insured and to his wife, Hanna, who knew also that complainant had in 
her possession the original policy. 

3y amended paragraph 13 it is alleged: 

“That your oratrix has a vested interest in the first plies aforesaid set out; 
that the said Robert F. Summers at the time of the issuance of the first policy 
as aforesaid agreed with your oratrix ,that she should be and remain the sole 
beneficiary therein, during his lifetime, provided that she paid all dues and assess- 
ments thereon; that the said Robert F. Summers delivered possession of said 
policy to your ‘oratrix in pursuance of said agreement and said possession has re- 
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mained in the oratrix, of which defendant, Hanna B. Summers, has notice; that 
by reason thereof and by reason of the fulfillment of said contract and agreement 
on the part of your oratrix the said Robert F. Summers was estopped from mak- 
ing any change in the beneficiary in said policy.” 

The bill also charges that— 


The substituted policy “was issued upon false averments and allegations and 
in fraud of the vested interest of a oratrix under said first-mentioned policy, 
which said false averments * * * were material in procuring and obtaining 
said illegally substituted policy, as aforesaid.” 


There is no allegation as to the character of the membership of the Brother- 
hood of Railroad Trainmen, nor of the rules of the brotherhood prescribing or 
limiting its membership or their vocations. 


Respondent’s demurrer to the amended bill was sustained, and complainant 
appeals on the record. 

G. M. Edmonds, of Birmingham, for appellant. 

London, Yancey & Brower and J. K. Jackson, all of Birmingham, for appel- 
lee. 

SOMERVILLE, J. [1, 2] Independent of the influence of any statute affecting 
the subject, the authorities are overwhelmingly to the effect (1) that the mere 
custody of a life insurance policy by the beneficiary named therein, though that 
beneficiary also voluntarily pay the dues or assessments thereon, will not deprive 
the insured of his expressly given power to change the beneficiary in accordance 
with the rules of the association; and (2) that, where the original beneficiary is 
named pursuant to an agreement, express or implied, that he shall be so named, 
upon some valid consideration moving from him, he acquires an equitable inter- 
est in the policy which cannot be defeated by a substituted beneficiary having no 
superior equity, notwithstanding the general rule that the beneficiary of such a 
certificate does not acquire a vested right. Columbian Circle v. Mundra, 298 III. 
599, 132 N. E. 213, 18 A. L. R. 378, and note, 383-393; McDonald v. McDonald, 
212 Ala. 137, 102 So. 38, 36 A. L. R. 761; Id., 215:Ala. 179, 110 So. 291; 37 C. 
J. 579, 580, § 345. 

Those principles of law are not disputed, and the decisive question here pre- 
sented is whether or not the second proposition upon which the equity of com- 
plainant’s bill depends has been changed, with respect to fraternal benefit policies 
like this, by section 8445 of the Code, which is a part of the act of April 24, 
1911. 

This statute, after limiting the beneficiaries that may be named to certain 
specified relatives or dependents, declares: 

“Within the above restrictions each member shall have the right to designate 
his beneficiary, and, from time to time, have the same changed in accordance with 
the laws, rules or regulations of the society, and no beneficiary shall have or ob- 
tain any vested interest in the said benefit until the same has become due and pay- 
able upon the death of the said member.” 7 

[3] This declaration is positive and sweeping in its terms. If it were stated 
merely that such a beneficiary took no vested interest it might be fairly contended 
that this did not change the general principle which recognizes a vested equity 
in beneficiaries under the conditions predicated above; but, when it declares that 
no beneficiary shall have or obtain any vested interest before the death of the in- 
sured, we cannot avoid the very plain meaning of the words, nor deny to them 
the effect so plainly intended by the Legislature—an effect in line with all modern 
legislation on this subject, and specifically with the Uniform Fraternal Beneficiary 
Act, adopted in many of the states, as pointed out by Mr. Bacon in his Benefit 
Societies (4th Ed.) vol. 1, pp. 863, 864. See, also, Supreme Tent, etc., v. Altmann, 
134 Mo. App. 363, 114 S. W. 1107: Supreme Council, etc., v. Behrend, 247 U. S. 
394, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966; Malancy v. Malancy, 165 Wis. 
642, 163 N. W. 186; Grand Lodge, etc., v. Denzer, 129 Ky. 202, 110 S. W. 882, 
where the influence of statutes or by-laws was fully recognized. 

Under the influence of this statute, the complainant did not acquire, and 
could not “obtain,” any vested equity in this policy unless she were the actual and 
nominal beneficiary therein at the time of the death of the insured, unless it ap- 
pears that this Brotherhood of Railroad Trainmen is an association which is ex- 
cepted by some other statute from the provision in question. 
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Counsel. for complainant point, for this effect, to section 8503 of the Code, 
in the same article, declaring that— 

“Nothing contained in this article shall be construed to affect or apply to 
¢.% % or societies which limit their membership to any one hazardous occupa- 

* ’ 

[4, 5] The burden is, of course, upon the complainant to show that this in- 
surer—brotherhood—is an excepted class in order to escape the effect of section 
8445. As to this the bill of complaint avers nothing, but counsel insists that this 
court may and must take judicial notice of the fact that this brotherhood has a 
membership limited by its own laws to “one hazardous occupation.” We are 
clear, however, in the conviction that our judicial knowledge does not extend so 
iar. At most, we might infer that its membership is made up of trainmen; but, 
even so, we do not know that all members are restricted to a single, and also a 
hazardous occupation. Those are not matters of common knowledge, and they 
must be alleged and proved. 

The case of Sovereign Camp v. Allen, 206 Ala. 41, 45, 89 So. 58, does not 
support appellant’s theory of judicial notice, and holds merely that courts ju- 
dicially know that the position of a railroad flagman is one of “hazardous employ- 
ment,” equally with that of conductor, brakeman, fireman, or switchman, a very 
different matter. 

[6] It is suggested for appellant that in any case she is entitled to reimburse- 
ment out of the policy fund to the extent of the dues and assessments paid by 
her. Such a claim, however, falls as clearly within the inhibition of the statute 
(section 8445) as a claim to the entire fund, and cannot be allowed without vio- 
lating the law. Royal Arcanum v. Hartzman, 140 Mo. App. 105, 120 S. W. 629. 

[7] The dismissal of the bill as unamendable, though assigned for error, is 
not argued in the brief for appellant, and hence we treat it as waived. 

[8] As to the contention that complainment was defrauded by a false affida- 
vit by means of which the insured effected the substitution of another beneficiary 
and secured the issuance of a new policy, as observed by Mr. Justice Sayre in 
McDonald v. McDonald, 212 Ala. 137, 141, 102 So. 38, 36 A. L. R. 761, if com- 
plainant had no vested interest in the policy, she could not have been defrauded, 
and, if she had such an interest, the alleged fraud could not have affected it; 
hence the imposition, if any, was upon the association alone, and, if the associa- 
tion waives it, no one else can complain. It was so declared in Slaughter v. 
Grand Lodge, etc., 192 Ala. 301, 305, 68 So. 367. See, also, to the same effect, 
Hoeft v. Supreme Lodge, etc., 113 Cal. 91, 45 P. 185, 33 L. R. A. 174; 4 Cooley’s 
Briefs on Insurance, 372. The allegation of fraud in this behalf does not aid the 
bill. 

It results that the demurrer to the bill is well grounded and was properly 
sustained. 

Affirmed. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


On Rehearing. 


Foster, J. [9] The effect of the statute (section 8445 of the Code) is con- 
strued to mean that the insured cannot by contract create a vested right to any 
extent in a beneficiary of a policy within the operation thereof, and exempts such 
contracts from the rule permitting an assignment thereof, referred to in the case 
of McDonald v. McDonald, supra; Slaughter v. Grand Lodge, 192 Ala. 301, 68 
So. 367. When the policy was procured, it was with the presumed knowledge of 
the statute. Parker v. Mosaic Templars, 212 Ala. 471, 103 So. 65; Mosaic Temp- 
lars v. Raife, 215 Ala. 159, 110 So. 67; Baldwin v. Begley, 185 Ill. 180, 56 N. E. 1065. 


As pointed out above, if appellant has no vested right in the policy, she has 
nothing in it out of which she could be defrauded. In addition to the citations 
above, the following may be noted as ditectly in point: Alfsen v. Crouch, 115 
Tenn. 352, 89 S. W. 329; Brown v. Grand Lodge, 80 Iowa, 287, 45 N. W. 884, 20 
Am. St. Rep. 420. 


[10] It is insisted that complainant has an equitable lien in the nature of a 
trust, because her money was wrongfully obtained with which the premiums were 
paid, citing Cooley’s Briefs on Ins. vol. 7, p. 6492 (Ed. 1928). The authorities cited 
there apply when trust funds are used by the insured to pay the premiums. It is upon 
the principle “which allows a cestui que trust to follow trust funds, and to appro- 
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priate to himself the property into which such funds have been changed,” as 
where a partner w:ongfully abstracts partnership funds, with which he pays pre- 
miums on a policy payable to his wife, Holmes vy. Gilman, 138 N. Y. 369, 34 N. 
E. 205, 20 L. R. A. 566, 34 Am. St. Rep. 463; Dayton v. Claflin, 19 App. Div. 120, 
45 N. Y. S. 1005; or where “the premiums were paid from funds stolen or em- 
bezzled,” Truelsch v. N. W. Mutual Life Ins. Co., 186 Wis. 239, 202 N. W. 352, 
38 A. L. R. 914; Vorlander v. Keyes (C. C. A.) 1 F. (2d) 67; Mass. Bonding & 
Ins. Co. v. Josselyn, 224 Mich. 159, 194 N. W. 548; Anno. page 930, 38 A. L. R. 
There is no reason why this principle may not be extended to an instance where 
a person by fraudulent concealment is induced to pay out money on a mistaken as- 
sumption of an interest in the policy. By such concealment, a trust ex maleficio, 
constructive in nature, is created to the extent of the funds so paid. The effect of 
the transaction is that the insured obtained the funds of appellant by fraud, and 
they were used in paying the premiums on the policy sued on, thereby tracing such 
trust funds into said property. Royal Arcanum v. McKnight, 238 Ill. 349, 87 
N. E. 299; Allen v. Cunningham, 143 Tenn. 11, 223 S. W. 450. 

In the case of Kent v. Dean, 128 Ala. 600, 30 So. 543, this court quotes from 
2 Pom. Eq. §§ 1053, 1055, as follows: 

“Whenever the legal title to property, real or personal, has been obtained 
through actual fraud, misrepresentation, concealments [or etc.], or through any 
other similar means or under any other similar circumstances which render it un- 
conscientious for the holder of the legal title to retain and enjoy the beneficial in- 
terest, equity impresses a constructive trust on the property thus acquired in 
favor of the one who is truly and equitably entitled to the same; * * * anda 
court of equity has jurisdiction to reach the property * * * until a purchaser of 
it in good faith and without notice acquiries a higher right.” Fields v. Fields, 211 
Ala. 649, 101 So. 588; Deming v. Lee, 174 Ala. 410, 56 So. 921; Browning v. Kelly, 
124 Ala. 645, 27 So. 391; Parker v. Jones, 67 ‘Ala. 234; 39 Cyc. 528; 26 R. C. L. 
1348; 2 Beach on Trusts, 1624. 

It will be impressed upon property in the hands of a married woman, though 
she is under certain disabilities. Manning v. Pippen, 86 Ala. 357, 5 So. 572, 11 Am. 
St. Rep. 46. As soon as the property is acquired by a bona fide purchaser, it then 
ceases as such property and attaches to the proceeds received from such purchaser. 
2 Beach on Trusts, 1625. 

[11] To create a constructive trust, “actual fraud is not necessary; but such 
a trust will arise whenever the circumstances under which property was acquired 
make it inequitable that it should be retained by him who holds the legal title.” 
39 Cyc. 169. ; 

[12] “One who acquires land or other property by fraud, misrepresentation, 
concealment, or under any other circumstances as render it inequitable for him to 
retain it, is, in equity, regarded as the trustee of the party who suffers by reason 
= ~ or other wrong and who is equitably entitled to the property.” 39 

yc. ; 

[13] It is well settled that the payment of the premiums by appellant does not 
without fraud impress upon the policy any right to reimbursement when she has 
presumed knowledge of the right to change the beneficiary. 45 C. J. 258; Spengler 
v. we. 65 N. J. Eq. 176, 55 A. 285; Supreme Lodge v. Hine, 82 Conn. 315, 73 
A. 791. 

[14,15] The bill may not be sufficient in its averment of fraud; but there was 
no ground of demurrer for such insufficiency. While the court will not consider 
the bill as amended to the extent of adding new matter in the nature of indepen- 
dent facts essential to be averred, it will, for the purpose of determining its equity, 
view the bill as if the matters stated were properly pleaded. Slaughter v. Grand 
Lodge, supra. While fraud is not sufficiently alleged, there is an allegation of 
fraud, and a general demurrer for want of equity should not be sustained, but to 
reach that defect the demurrer must specifically point it out. Seeberg v. Norville, 
204 Ala. 20, 85 So. 505; McDuffie v. Lynchburg, 178 Ala. 271, 59 So. 567; Shannon 
v. Long, 180 Ala. 128, 60 So. 273; Whitman v. Taber 203 Ala. 496, 83 So. 595. 

[16] We hold, therefore, that the demurrer should not have been sustained, 
and that the bill has equity for the purpose of tracing appellant’s funds alleged to 
have been fraudulently obtained, consisting of the payments of the premiums and 
interest from date of each peyment, and of impressing upon the proceeds of the 
policy a trust to the extent of such funds so obtained with the interest thereon. 
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Application for reheariag granted, and the cause reversed and remanded. 
Anderson, C, J., and Thomas and Brown, JJ., concur. 


COMMONWEALTH LIFE INS. CO. v. BARR. (6 Div. 118.) 
Supreme Court of Alabama. Nov. 8, 1928. 
Rehearing Denied Dec. 20, 1928. 

119 Southern Reporter 11. 

1. INSURANCE—BENEFICIARY’S POSSESSION OF LIFE POLICY 
RAISED PRESUMPTION THAT FIRST PREMIUM WAS PAID, MAK- 
ING PRIMA FACIE CASE, AND CASTING BURDEN OF PROVING 
OTHERWISE ON INSURER. 

In action on life policy, possession of policy by beneficiary, fully executed, 
was evidence of completed and binding contract, and unexplained, raised pre- 
sumption of payment of first premium, making prima facie case, and casting 
burden of proving first premium was not paid on insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 646[4], 665[3].) 


4. INSURANCE—UNCONTRADICTED EVIDENCE OF NONPAYMENT 
OF FIRST PREMIUM REQUIRED AFFIRMATIVE CHARGE FOR 
INSURER WITH HYPOTHESIS. 

In action on life policy containing no express acknowledgment of receipt of 
first premium, but reciting consideration of policy as payment of initial premium 
at time of delivery, uncontradicted evidence of nonpayment of premium, rebutting 
presumption of payment raised by policy, required affirmative charge for insurer 
with hypothesis. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Circuit Court, Jefferson County, Bessemer Division; J. C. B. 
Gwin, Judge. 

Action on a policy of life insurance by Ida Mae Barr against the Common- 
wealth Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. Reversed and demanded. 

Huey & Welch and W. G. Stone, all of Bessemer, for appellant. 

Benton, Bentley & Moore, of Bessemer, for appellee. 

30ULDIN, J. The action is on a policy of life insurance. 

Under the pleadings and proof, the issue upon the trial was narrowed to 
one question of fact, viz. Was the first premium paid upon the policy prior to 
the death of the insured? 

Appellant insists it was entitled to the affirmative charge on the. evidence. 
The recited consideration of the policy was the payment of the initial premium 
at the time of delivery and later premiums as stipulated. 

The insured stipulated: 

“The company shall not be liable until the application has been received, 
approved, the policy issued thereon by the company and delivered to me and 
premium paid during my good health.” 

Plaintiff’s evidence showed the policy was handed to the insured, Earnest B. 
True, by G. W. Adams, local superintendent and active agent of the insurer, in 
procuring the application and in delivering the policy; that the insured retained 
possession and control thereafter until he was killed a week later. The policy 
was in possession of the beneficiary and offered in evidence on the trial. 

[1] The possession of the policy fully executed was evidence of a completed 
and binding contract; such evidence, unexplained, raised a presumption of pay- 
ment of the first premium according to its terms. It made a prima facie case, 
casting the burden of proof on defendant. 


This rule, we think, is supported by sound reason and authority, and is in 
keeping with the general law of contracts. 32 C. J. p. 1204, § 335; 33 C. J. p. 105, 
§ 823; Id. p. 110, § 830; National Life & Accident Ins. Co. v. Winbush, 215 Ala. 
349, 110 So. 571. 

Mr. Adams, for defendant, testified that, on receiving the policy from the 
home office of the company, he called upon the insured in person at his place 
of work to deliver the policy and collect the premium; that he handed the policy 
to the insured, who then advised him he did not have the money in hand, and 
requested him to call in the afternoon of the same day; that he did call, and 
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was requested to call the next day, with assurance that the money would be in 
hand; that on the second call the money was not paid, and, on request, similar 
calls were made the second and third days; that, no payment being made, it 
was arranged that the insured call Mr. Adams when he was ready to pay the 
premium; that no such call was received, and no payment was ever made. 

Plaintiffs witness, Kelly Harris, testified to seeing Mr. Adams hand Mr. True 
the ‘policy, but not to seeing any payment made. 

Mr. Perry, for plaintiff, testified to seeing Mr. Adams at the same place after 
the delivery of the policy, and before Mr. True was killed. 

This testimony, so far as it goes, is corroborative of that of Mr. Adams. 

In answer to interrogatories filed to defendant, it was stated that the policy 
was handed to Mr. True to look over, and, if approved, the premitim was to 
be paid on Mr. Adams’ return, but that it was never paid. The answers were sworn 
to by Mr. Adams. 

Appellee insists this evidence is in contradiction of the statements of Mr. 
Adams on the stand, and tends to impeach his credibility. Whatever of variance 
appears between his statements relates to the explanation or excuse of the 
witness for the unbusinesslike act of turning over the policy to the insured 
without collecting or obtaining a showing for the premium. The vital fact of 
nonpayment appeals in all his testimony. 

[2, 3] It appears without conflict that, on the next day after the insured 
was killed, Mr. Adams went to the place where the policy had been delivered and 
where it still remained, and, finding the policy in the hands of friends of the 
insured, who were then reading it, reclaimed the policy, and returned it to his 
company for cancellation. The plaintiff, on the trial, stressed this feature as 
showing misconduct on the part of Mr. Adams. Letters written to the company 
by plaintiff’s counsel criticizing such conduct were admitted in evidence over the 
objection of defendant. The policy was returned on demand. The fact that it 
was in possession of the insured at the time of his death was not questioned. 
These letters were self-serving declarations, having no material bearing on the 
case. The record discloses no motive for the recaption of the policy other than 
to protect the company against a colorable but ineffective obligation. Not com- 
mending the retaking of the policy without consultation with the beneficiary, 
and advising her of the facts, no fair inference of a fraudulent purpose going 
to the credit of the witness can be drawn. 

[4] We have reached the conclusion that defendant was due the affirmative 
charge with hypothesis. 

The policy contained no express acknowledgment of receipt of premium. 
The prima facie case for plaintiff arose from circumstances raising a rebuttable 
presumption. 

[5-7] Many such cases arise, casting the burden of an affirmative defense 
upon defendant by testimony in explanation and avoidance of a presumption 
which is otherwise indulged. When the facts appear by clear and uncontroverted 
evidence, leaving no ground for reasonable inference to the contrary, the affir- 
mative charge is due. When such evidence is in parol, a directed verdict by 
peremptory instruction may not be given. It must be with hypothesis, if the 
jury believe the evidence. The credibility of witnesses is for the jury. 

We conclude the refusal of such charge in this case was error. Satterfield 
v. Fidelity Mut. Life Ins. Co., 171 Ala. 429, 55 So. 200; Batson v. Fidelity Mut. 
Life Ins. Co., 155 Ala. 265, 46 So. 578, 130 Am. St. Rep. 21; Powell v. Prudential 
Ins. Co., 153 Ala. 611, 45 So. 208; W. O. W. v. Hackworth, 200 Ala. 87, 75 So. 
463; Dowdell v. Beasley, 205 Ala. 130, 87 So. 18; Massey v. Pentecost, 206 Ala. 
411, 90 So. 866; AStna Explosives Co. v. Schaeffer, 209 Ala. 77, 95 So. 351; Free- 
man v. Southern L. & H. Ins. Co., 210 Ala. 459, 98 So. 461; Tullis v. Blue, 216 
Ala. 577, 114 So. 185. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 





H. G. Pugh & Co. v. Ahrens 


H. G. PUGH & CO v. AHRENS. (No. 231.) 
Supreme Court of Arkansas. Nov. 5, 1928. 
Rehearing Denied Dec. 10, 1928. 

10 Southwestern Reporter (2d) 873. 

3. INSURANCE—INSURED, RETAINING POSSESSION OF POLICIES 
FOR SEVERAL MONTHS BEFORE THEIR CANCELLATION, MUST 
BE HELD AS MATTER OF LAW, TO HAVE ACCEPTED THEM. 

In action by insurance agent to recover from insured for premiums advanced 
by agent, insured, having been in possession of policies for several months before 
their cancellation, by retaining possession of policies for so long a time after their 
delivery to him, must be held, as a matter of law, to have accepted policies. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by J. D. Ahrens against H. G. Pugh & Co. Judgment on directed 
verdict for plaintiff, and defendant appeals. Affirmed. 

Walter M. Purvis, of Little Rock, for appellant. 

Fred A. Isrig and Philip McNemer, both of Little Rock, for appellee. 

SmitH, J. Appellee sued the appellant, a corporation, of which H. G. Pugh 
is president, for the premiums due on two policies of insurance on the life of its 
president. 

In support of his cause of action, appellee testified that he wrote two policies 
of insurance on the life of H. G. Pugh, payable to the company of which Pugh 
was president, for $5,000 each, with the understanding that appellee would pay 
the insurance company the premiums, and would accept from the appellant goods, 
wares, and merchandise in which appellant dealt in payment for the premiums, 
and that, pursuant to this arrangement, the policies were issued and delivered to 
appellant, and retained by it for nine months, when appellant returned the policies 
to the insurance company and caused them to be canceled; that, upon issuance of 
the policies, the premiums therefor were charged to appellee, and he became re- 
sponsible therefor to the company; and that he later made a settlement of this 
and all other accounts due by him to the company by executing to it a note for the 
net balance due by him, the same to be repaid out of annual renewals, in which 
he had acquired an interest through his agency as district agent of the company is- 
suing the policies. 

{1] But, as the trial court directed a verdict in appellee’s favor, we must give 
to the testimony offered in appellant’s behalf its highest probative value, and 
must assume that the jury would have accepted that testimony as true. As thus 
viewed, we summarize the testimony offered in appellant’s behalf as stated in its 
brief. Mr. Pugh testified that he gave appellee an application for a policy which 
was to be issued on his life in favor of the appellant company. The premiums 
thereon were to be paid for in office equipment in which appellant dealt. Two 
policies, each for $5,000, were written upon the same terms, and of these Mr. 
Pugh testified : 

“We decided to take one of the policies when the policy arrived, the other 
one having been written for our approval.” 

As to the second policy, he testified: 

“The second policy was held in abeyance. It was on my desk for a good while. 
. There was nothing done. We received no premium notice, had no dealings from 
the company, and we were looking for payment to be made on this trade. There 
was no transatcion in connection with the trade and no payments made of mer- 
chandise furnished.” 

He further testified that, about the Ist of June (after the issuance and delivery 
of the policy in February), witness wanted to know the status of the policies, and 
wrote the company, and received a reply signed by C. W. Nugent as general coun- 
sel for the company, in which a detailed report was promised to be made at a 
later date, but that appellee came in and assured him that the policy was all right, 
and “the deal would be all right, and we then—I believe it was at that time—we 
decided to take the two.” 

The witness further testified that the company did not comply with his request 
to advise him as to the status of the policies. “They delayed and gave excuses 
for not replying the entire year up to within a few days of the time of the due date 
of the second year.” Witness returned the policies to the company on October 
26th, and received a letter from the company advising that they had been canceled. 
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On August Ist witness received from the company the following letter: 

“Dear Mr. Pugh: On account of the fact that Mr. J. D. Ahrens of Little 
Rock has severed his connection with the company, any matters pertaining to your 
policy No. 142710, either premium payments or otherwise, should be taken direct 
with the home office. 

“Hoping that we may continue to serve you from the home office in an efficient 
manner, I beg to remain, 

“Very truly yours, W..jJ. Barr, 
“Manager, Renewal Department.” 

The credit man of the appellant company testified that appellee did not order 
supplies in payment of the premiums, but he also testified: 

“T had a suspicion that the insurance had not been settled for and I didn’t 
care to let the furniture go out because,I would have to look to Mr. Ahrens per- 
sonally for payment.” 

While appellee was testifying as a witness in his own behalf, he stated that the 
premiums on the two policies had been paid, and that they were paid by being 
charged to witness’ account with the insurance company, and that the statements 
received by him of his account from the company showed this to be a fact. 

Appellant objected to this testimony, and asked the court to withdraw the sub- 
mission of the case to permit it to take testimony to show that the insurance com- 
pany had never treated the premiums as being paid. The court overruled the mo- 
tion to withdraw the submission upon the ground that this was an issue raised by 
the pleadings which appellant should have been prepared to meet. 

The original complaint was filed March 2, 1926, and an amended complaint was 
filed March 31, 1926, in which the appellee specifically alleged that his cause of ac- 
tion was based upon the failure of appellants to pay the premium on the two poli- 
cies, and these allegations were made more specific in response to a motion to that 
effect, which response was filed January 22, 1927. 

Apellant filed an answer and cross-complaint on May 20, 1927, in which it was 
alleged, in effect that the policies were at all times void, for the reason that ap- 
pellant had never accepted them. In its cross-complaint, appellant prayed judgment 
for the sum of $70.60 due it by appellee on open account. The trial from which 
this appeal comes was had February 14, 1928. 

[2] In support of the motion for a withdrawal of the submission and a post- 
ponement of the trial, a letter was exhibited dated May 26, 1926, written to ap- 
pellant’s counsel, and signed by Frank §S. Anderson, written on the stationery of 
the general counsel of the insurance company, in which it was stated that the pre- 
miums had never been paid, and the opinion was expressed that the appellee had no 
right to maintain this suit. 

The court properly treated this letter as hearsay, and did not abuse its dis- 
cretion in refusing to permit the submission to be withdrawn to permit appellant 
to take depositions. As we have said, the letter was dated May 26, 1926, which 
was more than a year before the trial, and related to the point in issue, which was 
whether appellee was entitled to receive these premiums. 

Pugh testified that he returned the policies in October, because he was uncer- 
tain whether they were in force, and one of the reasons for his uncertainty was 
that he had received no premium notice from the company, nor did he receive a 
binding receipt. There was, however, no reason to expect a notice in regard to 
the prethiums, if appellee had paid them, as he at all times insisted he had done, 
and there was no necessity for a “binding receipt,” when the policies themselves 
had been delivered. 


{3] The only letter from the insurance company properly identified was the 
one dated August Ist, copied above, advising that appellee had severed his con- 
nection with the company, and, while it refers to only one of the policies, it re- 
fers to it as a subsisting contract. But, even after the receipt of this letter, when 
appellant had already been in possession of the policies since February, appellant 
continued to hold them until the latter part of October, and in so doing appellant 
must be held as a matter of law to have accepted both policies. The law on this 
question was declared in People’s Savings Bank v. Raines, 175 Ark. 1155, 2 S. W. 
(2d) 20, and cases there cited. In that case the insured had kept in his possessiow 
a policy of insurance delivered to him about the Ist of February until some time in 
April, when it was returned. But the court held that this constituted an unreason- 
able delay, and that the insured must be held, as a matter of law, to have accepted 
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the policy, for the reason, as was there said, “it was the duty of the insured to ex- 
amine the policy in a reasonable time after its delivery to him—that is, in such a 
time as he could have done so—and to reject it, if it was not what he contracted 
for, and, if he failed to do this, he will be deemed to have accepted it, and cannot 
avoid liability for payment of the premium note.” 

Here the policies were retained for a much longer period of time, and the 
court, in directing a verdict in favor of appellee, permitted a recov ery of such por- 
tion of the annual premium as covered the time during which the insurance had 
been in force until the insured voluntarily canceled it, and from that amount de- 
ducted the sum claimed by the appellant in its cross-complaint. 

The judgment of the court below appears to be correct, and it is therefore 
affirmed. 


FRATERNAL AID UNION v. ALLEN. (No. 268.) 
Supreme Court of Arkansas. Nov. 19, 1928. 
10 Southwestern Reporter (2d) 879. 

1. INSURANCE—KNOWLEDGE OF INSURER’S AGENT OF DISEASES 
APPLICANT HAD SUFFERED HELD INSURER’S, NOTWITH- 
STANDING BENEFIT CERTIFICATE PROVISION TO CONTRARY. 
Information given to insurer’s agent, at time insured was making application 

for insurance as to diseases for which he had been treated prior thereto, held to be 

the knowledge of the insurer, notwithstanding that benefit certificate issued con- 
tained provision to the contrary. 
(For other cases, see Insurance, Dec. Dig. § "724 [2].) 


2. INSURANCE—DIRECTED VERDICT FOR BENEFICIARY, SUING ON 
BENEFIT CERTIFICATE, HELD PROPER UNDER EVIDENCE, AS 
AGAINST CONTENTION THAT INSURED FALSELY REPRESENT- 
ED IN APPLICATION THAT HE NEVER HAD CERTAIN DISEASE. 
Directed verdict for beneficiary, suing on a benefit certificate after insured’s 

death, held proper under the evidence, as against insurer’s contention that applica- 

tion for insurance contained false representations that insured had never had bron- 
chial pneumonia, where physicians testified that prior to insured’s last illness he had 
not had the disease. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal from Circuit Court, Garland County; Earl Witt, Judge. 


Action by Lenna Allen against Fraternal Aid Union. Judgment for plaintiff, 
and defendant appeals. Affirmed. 


This suit was brought by appellee, beneficiary in the certificate, mother of 
Luther Homer Allen, deceased, upon a benefit certificate issued to him by ap- 
pellant, the Fraternal Aid Union. It was alleged that the defendant was a cor- 
poration of the state of Kansas, a fraternal benefit association operating as such 
in this state, and issued on September 8, 1926, to Luther Homer Allen, a member 
of the association, a benefit certificate in the sum of $1,000, payable to plaintiff, 
his mother upon his death; that insured died on the 2d day of February, 1927, 
proof of death was furnished, and the claim was rejected by the Union and liabili- 
ty denied thereon. A copy of the certificate was attached to the complaint. 

The answer admitted the issuance of the certificate, but denied that Luther 
Homer Allen ever became a member of the Union; alleged that his application 
had not been approved, or the applicant initiated, or the certificate delivered to 
and accepted in writing by him while in good sound health, as required by section 
48 of the constitution of the Union; and also false warranties, contrary to section 
55 of the constitution, and especially his false answer, “none,” to question No. 14 of 
the application, which reads as follows: “14. What illness, disease or injuries have 
you had since childhood?” That the answer was false, applicant having been 
treated about a year before the application for bronchial pneumonia, and confined 
to his bed for 10 or 12 days on account of his illness, and because of the false- 
ness of his warranties deceased had not become a member of the association. A 
copy of the application was attached to the answer as an exhibit. The certificate 
was introduced in evidence; the payment of all assessments and dues shown to 
have been paid to the death of the assured. The benefit certificate contained the 
provisipn : 

“This certificate shall not be in force and effect and no liability hereunder is 
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assumed by said association, unless and until it is delivered to and accepted by 
said member while in good. health,” ‘ 
—and also the indorsement : 

“I hereby accept certificate No. 294241 delivered to me this Ist day of Novem- 
ber, 1926, subject to all the conditions and provisions thereof. I further declare and 
warrant that I am in sound bodily health. 

“Luther Homer Allen.” 

Appellee testified the association had refused to pay the claim on the ground 
that the insured had had previous illness and disease, but stated that he had never 
had bronchial pneumonia, only just malaria, and was treated by Dr. Hamilton two 
or three days; that in the summer before she had called Dr. Sanders when the boy 
was sick for a few days, but he did not say for what he was treating him. 

Dr. Hamilton, witness for the appellant, stated he had treated the deceased 
in the middle of the summer of 1926; was called only once and found him suffering 
with a high fever and malarial complications. The patient responded to treatment 
and went back to work in about five days, did not have pneumonia at that time; 
witness never treated him for pneumonia, except in his last illness of about six 
weeks, and the cause of his death was bronchial pneumonia, with complications of 
abscess formations as a sequel. 

Dr. Freeman, examining physician for appellant, examined deceased at_ his 
home on Central avenue, at the request of Smith, who was writing insurance for 
appellant. Nothing was said at the time about the applicant having had malaria or 
any previous illness, except childhood diseases. 

“The applicant’s appearance indicated good health * * * and he rated him 
as first class, but would not have done so if he had known he had suffered an at- 
tack of malarial fever during the summer and been informed he had had bronchial 
pneumonia—would have reported it with name and address of the attending phy- 
$ician. 

Dr. Sanders, for the defendant, testified he had made one visit to deceased the 
summer before his death and found him with some kind of bronchial trouble and 
fever, but he did not have bronchial pneumonia or malarial fever; thought he was 
up and back at work in a few days. He attended deceased in his last illness and 
the cause of his death was bronchial pneumonia. 

Dr. Townsend, national medical director for the association, stated the ap- 
plication of Luther Homer Allen was sent to him for approval; “that the local 
medical examiner had no authority to admit anyone to membership, his authority 
being limited to making physical examination and to report his findings;” that, if 
the answer to question No. 14, part 2 of the application had disclosed that ap- 
plicant had suffered from an attack of pneumonia within the preceding year, wit- 
ness could not have approved the application, and would have refused to do so 
and postponed action for at least another year. 

Dr. Sanders, ‘recalled, testified he had signed the death certificate filed with the 
city clerk, stating the cause of death, and in it “gave as a contributing cause an at- 
tack of bronchial pneumonia the year before,” but that he exceeded the limitation 
when he said this, as he had no personal knowledge of that sickness, and made the 
statement from inference from the history of the case, and “believed he should 
not have put that in the certificate.” 

Appellee testified deceased had never had any serious illness, only diseases of 
childhood; that C. A. Smith wrote in his answers in the application. Homer did 
not write in any of the answers, only signed his name. When Smith asked what 
illness, disease, or injury applicant had had since childhood, they all talked. She 
told him that Dr. Hamilton had treated him for malaria, and he could call him 
up; but Mr. Smith said it would not make any difference. Smith was there when 
Dr. Freeman came to make the examination, and they were all four of them in 
the house when the doctor made it. She also told Dr. Freeman that Dr. Sanders 
had seen him in the summer, and Smith said it would be all right and did not 
amount to anything. 


The court stated he did not think there was any testimony sufficient to sub- 
-mit to the jury on the issues made by the defense, and directed a verdict for 
plaintiff, and from the judgment this appeal comes. 

C. T. Cotham, of Hot Springs, and Geo. R. Allen and A. W. Fulton, all of 
Topeka, Kan., for appellant. 

Murphy & Wood, of Hot Springs, for appellee. 
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Kirsy, J. (after stating the facts as above). It is urged that the court erred 
in directing a verdict against appellant. The defense was on two grounds: Mis- 
representation of insured’s physical condition, in answer to question No. 14 of the 
application, in not stating that he had been treated for bronchial pneumonia about 
a year before his death; and because the insured: was not in sound mental and 
bodily health when the policy was delivered. 


Appellee, the mother of the insured and beneficiary in the policy, testified and 
her testimony was not contradicted, that Smith, the soliciting agent, who did not 
testify, came out to her home and asked her consent to her minor son, Luther 
Homer Allen, becoming a member of the lodge and taking out a benefit certificate, 
which she agreed he might do if he thought he could pay the dues or premiums, 
and, the boy thinking he could, the agent filled out a blank: application, which he 
had with him. She and the boy answered all quéstions fully and truthfully, tell- 
ing the soliciting agent that Dr. Hamilton had treated Luther in the summer be- 
fore for malaria; the doctor said he was treating him for that; that Dr. San- 
ders had made one visit, and prescribed for Luther, but did not say for what he 
was treating him, and told the agent that he could telephone to Drs. Hamilton and 
Sanders, and ascertain what his trouble was, but that Smith said that made no 
difference ; that they would have a physician to examine the boy, and find out what 
his present condition was; that Luther signed the application as made out by 
Smith without reading it, and did not go then to the medical examiner with Smith, 
because of not having the time. Dr. Freeman was not present when the application 
was made out, and no claim is made that any false statements or answers were 
made to him. 


Both Drs. Hamilton and Sanders, witnesses for appellant, testified that Luther 
did not have, and was not treated for, bronchial pneumonia by either of them at 
any time before his last illness. It did appear in the death certificate, as made 
out by Dr. Sanders, that “about a year before his death the boy had had bronchial 
pneumonia”; but the doctor stated that this was only an inference on his part, and 
should not have been put in the death certificate. Dr. Hamilton made only one 
visit to the boy, and gave him a prescription for malaria, and he was back at work 
in four or &ve days; and Dr. Sanders called once only, and thought he gave a 
prescription, but was not sure, and the boy was up and back at work in three or 
four days. 


[1] It is argued that there was collusion between the insured and the soliciting 
agent, but the evidence is undisputed that thefe was none. Neither the insured 
nor the beneficiary sought the insurance, which would not have been effected, had 
not the soliciting agent come out to the home of appellee and procured the applica- 
tion. According to the undisputed testimony, the soliciting agent was fully and 
truthfully informed of the diseases that had been suffered by the insured in his 
answer to question No. 14 of the application and the names of the physicians given, 
as well as the disease for which he had been treated, with the suggestion that he 
could call up the physicians and ascertain what the trouble was. This information 
would have become the knowledge of the company by which it would have been 
bound, even in spite of a provision in the policy to the contrary; the agent who 
solicited the business being charged with the duty of asking the applicant questions 
concerning his physicial condition. So. Ins. Co. v. Floyd, 174 Ark. 373, 295 S. W. 
715: Mass. Bonding & Ins. Co. v. Chapman, 176 Ark. 349, 3 S. W. (2d) 18; Spring- 
field Mutual Ass’n v. Atnip, 169 Ark. 968, 279 S. W. 15; United Assurance Ass’n 
v. Frederick, 130 Ark. 12, 195 S. W. 691; American National Ins. Co. v. Hale, 
172 Ark. 958. 291 S. W. 82: and Old Colony Life Ins. Co. v. Julian, 175 Ark. 
359, 299 S. W. 366. 


[2] Then, too, according to the undisputed testimony from witnesses intro- 
duced by appellant, the physicians who had treated the insured during the sum- 
mer before his application for membership in the Union was made, he did not have 
and was not treated for bronchial pneumonia, and there could have been no falsity 
of such a warranty, if one had been made. There is no intimation in the whole 
record that deceased had suffered from bronchial pneumonia before making his 
application for membership, except Dr. Sanders’ statement in the death certificate 
‘giving bronchial pneumonia suffered the year before as a contributing cause. This 
physician had treated him during the illness and testified he did not have bronchial 
pneumonia then; that he only inferred it from the history of the case, in making 
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out the death certificate; and that he should not have put that statement in the 
certificate. 


We find no error in the record, and the judgment is affirmed. 


CENTURY LIFE INS. CO. v. CUSTER. (No. 248.) 
Supreme Court of Arkansas. Nov. 12, 1928. 
Rehearing Denied Dec. 10, 1928. 

10 Southwestern Reporter (2d) 1882. 

1. INSURANCE—BROTHERS HAVE INSURABLE INTERESTS IN 
LIVES OF EACH OTHER BY VIRTUE OF RELATIONSHIP ALONE. 
As between brothers, one brother has insurable interest in life of another by 

virtue of relationship alone. 

(For other cases, see Insurance, Dec. Dig. § 116[3].) 

2. INSURANCE—WHETHER LIFE POLICY LAPSED FOR NONPAY- 
MENT OF PREMIUMS HELD FOR JURY UNDER CONFLICTING 
EVIDENCE. 

Whether life policy lapsed for nonpayment of premiums held in question for 
jury under conflicting evidence, in action on policy against reinsurer. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


5. INSURANCE—WHETHER ONE OF TWO BROTHERS HAD INSUR- 
ABLE INTEREST IN THE OTHER’S LIFE HELD FOR COURT, IN 
ACTION ON POLICY. 

Whether one of two brothers had insurable interest in the life of the other 
held question of law for court, in action on life policy. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Hempstead County; J. H. McCollum, Judge. 

Suit by John Custer against the Century Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Perry & Clanton, of Little Rock, for appellant. 

John P. Vesey, of Hope, for appellee. 

Humpnureys, J. This suit was brought by appellee against appellant in the 
circuit court of Hempstead county to recover $275, as beneficiary, on a life in- 
surance policy alleged to have been issued to his brother, William Custer, by 
the North Carolina Mutual Life Insurance Company on August 31, 1925 and on 
January 1, 1927 reinsured by said North Carolina Company with appellant, a mutual 
insurance corporation. 

Appellant filed an answer denying any liability on the policy. The cause was 
sent to a jury upon the pleadings, the testimony introduced by each party, and 
the instructions of the court, which resulted in a verdict and judgment against 
appellant for $275, from which is this appeal. 

Appellee applied and procured from the North Carolina Mutual Life Insur- 
ance Company, through its agent James Talbert, who resided at Hope, Ark., and 
who had authority to collect premiums on all policies issued in the Hope district, 
an insurance policy on the life of his brother, William Custer, for his (appellee’s) 
benefit when his brother died. Neither was dependent on the other. Appellee’s 
brother was residing elsewhere at the time the policy was procured, and had no 
knowledge of it. The policy procured was dated August 31, 1925, and, according 
to the undisputed testimony, appellee paid the monthly premium thereon until 
November, 1926. 

Appellee testified that he ae the monthly dues or premiums on the policy 
to James Talbert until August, 1927, at which time he first pane news of his 
brother’s death; his brother having died on March 17, 1927 

James Talbert testified that appellee failed to pay the premiums on said life 
insurance policy in November, 1926, and that he canceled the policy in December 
following. He also testified that he sold William B. Custer a life insurance pol- 
icy for appellant on April 18, 1927, upon which he collected monthly premiums 
from appellee from the date ‘of the policy until August, 1927. 

D. D. Shackleford, the supervisor of books and records of appellant, testified 
that the North Carolina record showed that the policy lapsed on December 13, 
1926; that the lapse sheet made up by J. C. Talbert, the then agent of the North 
Carolina Company, showed deceased insured’s policy No. 408854 lapsed before 
the reinsurance contract went into effect on January 1, 1927. 
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Appellee testified that William B. Custer never purchased an insurance policy 
through Talbert from appellant, and that he (appellee) never paid premiums on 
any policy on the life of his brother, except the policy issued August 30, 1925, 
by the North Carolina Mutual Life Insurance Company. 

James Talbert was introduced as a witness by appellee in the course of the 
trial, and testified that, prior to January 1, 1927, he was agent of the North Car- 
olina Mutual Life Insurance Company, with authority to collect premiums on all 
policies in force in the Hope district, and that after that time he was employed 
by appellant, it having reinsured all life policies of the North Carolina Mutual 
Life Insurance Company and succeeded to its business, and was instructed by ap- 
pellant to collect premiums on all policies taken over by it from the North Carolina 
Insurance Company. The reinsurance contract was introduced in evidence, which 
among other things, provided that appellant should be liable upon policies issued 
by the North Carolina Mutual Life Insurance Company which were in full force 
on January 1, 1927. 

Appellant requested an instructed verdict in its favor upon the theory: 

First. That brothers do not have an insurable interest in the life of each 
other by virtue of the relationship alone. 

Second. Because the undisputed evidence showed that the policy sued upon 
lapsed in December, 1926, and, for that reason, was not one of the policies included 
in the reinsurance contract on January 1, 1927. 

Third. Because the court permitted provisions of the policy to be proved by 
secondary evidence. 

[1] 1. The question of whether brothers have insurable interests in the lives 
of each other, by virtue of the relationship alone, has never been decided by this 
court. 

Brothers are so closely related that they are naturally interested in the pre- 
servation of the life of each other. Generally, they will lay down their life for 
each other. As a rule, they care for each other in illness to the extent, if ne- 
cessary, of furnishing all needed comforts and medical aid. It would be con- 
trary to human nature for them to speculate on the death of each other, so it 
may well be said that their contracts for insurance on the life of each other 
should not be classed as wagering contracts. It was ruled in the case of Attna 
Life Ins. Co. v. France, 94 U. S. 561, 24 L. Ed. 287, affirming the case of France 
v. AXtna Life Ins. Co., 9 Fed. Cas. No. 5027, 657, that a sister, by virtue of the 
relationship alone, has an insurable interest in the life of her brother. The doc- 
trine announced by the Supreme Court of the United States in the case of A®tna 
Life Ins. Co. v. France, supra, is supported by the case of Hosmer v. Welch, 107 
Mich. 470, 65 N. W. 280, 67 N. W. 504; Williams v. Fletcher, 26 Tex. Civ. App. 
85, 62 S. W. 1082; Trenton Mutual Life & Fire Ins. Co. v. Johnson, 24 N. J. 
Law, 576; Lane v. Lane, 99 Tenn. 639, 42 S. W. 1058; Goodwin v. Massachusetts 
Mut. Life Ins. Co., 73 N. Y. 480; Equitable Life Ins. Co. v. Hazlewood, 75 Tex. 
338, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893; Hahn v. Supreme Lodge 
of the Pathfinder, 136 Ky. 823, 125 S. W. 259. 

We think the doctrine announced by the Supreme Court of the United States 
is sound, and have therefore adopted it. 

[2, 3] 2. The undisputed evidence does not reflect that the policy lapsed in 
December, 1926. Appellee testified to the contrary. He said that he paid the 
premium every month from the date of the policy to August, 1927, at which time 
he first learned that his brother had died in March, 1927. If the jury believed 
his testimony in this respect, it may reasonably have inferred, from the further 
fact that the agent was instructed to collect premiums on all policies issued by the 
North Carolina Mutual Life Insurance Company which were in force on January 
1, 1927, that the policy in question was included in the reinsurance contract. It 
is true that the witnesses introduced by appellant testified that the policy lapsed, 
and that no premiums were collected on the policy in question for appellant, but 
this conflict in the testimony presented a disputed question of fact for determin- 
ation by the jury. This issue of fact was sent to the jury upon proper instruc- 
tions, and the finding of the jury cannot be disturbed by this court on appeal, as 
the jury’s verdict was supported by some substantial evidence. 


[4] 3. It is true that the court permitted some of the provisions of the policy 
to be proved by oral testimony, but not until it was shown that the policy was re- 
turned to appellant or its agent with the proof of death of the insured, and that 
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demand had been made upon it for the policy before the trial of the cause, so 
that the policy itself might be introduced in evidence. With the policy in poses- 
sion, appellant cannot be heard to complain because the court permitted its pro- 
visions to be established by secondary evidence. 

Appellant was not entitled to a peremptory instruction on any theory ad- 
vanced by it. 

[5, 6] Appellant also contends for a reversal of the judgment on account of 
alleged errors in instructions submitting other disputed questions of fact. We 
have examined the instructions carefully, and find the court correctly instructed 
the jury under the facts in the case, except submitting to them the question of 
whether or not appellee had an insurable interest in the life of his brother. Un- 
der the undisputed facts in the case, that was a question of law which the court 
itself should have settled. The instruction, however, was favorable to appellant, 
and it has no right to complain. 

No error appearing, the judgment is affirmed. 


EQUITABLE LIFE ASSUR. SOC. v. KING. (No. 245.) 
Supreme Court of Arkansas. Nov. 12. 1928. 
Rehearing Denied Dec. 10, 1928. 

10 Southwestern Reporter (2d) 891. 

1. INSURANCE—REINSTATEMENT BEING PROVIDED FOR BY POLICY, 
INSURED’S FALSE ANSWERS IN APPLICATION THEREFORE 
SHOULD BE TREATED AS FALSE REPRESENTATIONS AND NOT 
WARRANTIES. 

Where life and disability policy provided for reinstatement and did not 
require as condition precedent that answers in application to reinstate should 
be treated as warranties, reinstatement of assured was not a gratuity on part 
of insurer but a contractual right, so that insurer had no authority to enlarge 
terms upon which reinstatement could be obtained, and false answers of insured 
should therefore be treated merely as false representations and not as breaching 
warranties. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


2. INSURANCE—INSURER NOT CANCELING POLICY AND RETURNING 
PREMIUMS WITHIN REASONABLE TIME AFTER DISCOVERING 
FALSE REPRESENTATIONS IN INSURED’S REINSTATEMENT 
APPLICATION WAIVED FORFEITURE IF ONE EXISTED. 

Insurer, within reasonable time after discovery of alleged false representa- 
tion in application of insured for reinstatement provided for by policy, not 
canceling it for fraud and returning premiums, held to have waived forfeiture if 
there had been one. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Logan Chancery Court, John E. Chambers, Chancellor. 

Action by Equitable Life Assurance Society against Allie King. Judgment 
for defendant, and plaintiff appeals. Affirmed. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, and W. L. 
Kincannon, of Booneville, for appellant. 

Ulysses C. May and Evans & Evans, all of Booneville, for appellee. 

Smitn, J. On June 18, 1925, the appellant insurance company issued a policy 
of insurance to appellee in the sum of $2,000. The quarterly premiums, in the 
amount of $28.40, were payable on the 18th day of each September, December, 
March, and June. The policy provided that if the insured became permanently 
disabled she would be entitled to an annuity to be paid at the rate of $20 per 
month, The policy provided that— 

“a grace of thirty-one days, subject to an interest charge at the rate of five per 
cent. per annum, will be granted for the payment of every premium after the 
first, during which period the insurance herein provided shall continue in force.” 

e policy also provided that, if, it should lapse in consequence of the non- 
canines of any premium when due, it might be reinstated at any time upon the 
production of evidence of insurability satisfactory to the insurance society, and 
the payment of all overdue premiums, with interest at five per cent. per annum. 

The policy further provided that— 

“Agents are not authorized to modify or. in the event of lapse, to reinstate 
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this policy, or to extend the time for payments of any premium or installment 
thereof.” 

The quarterly premiums due in June and September were duly paid to Miss 
Ruby McConnell, a resident local agent of the appellant insurance society, here- 
inafter referred to as the company, and on January 18 or 19, 1926, appellee 
appeared before Miss McConnell to pay the premium due December 18. Appellee 
had been making collections of accounts due her, and discovered that she had 
only $23. This she paid to Miss McConnell with the remark that she would 
get the balance of $5.40 that day if this were required. Miss McConnell replied 
that this would not be required, as she would have the company execute an 
extension agreement. It was customary, when extension agreements were issued, 
to send them direct to the insured. Miss McConnell denied having said that 
full payment of the quarterly premium would not be required. 

The $23 payment was remitted to the state agent of the company at Little 
Rock, to whom all premium payments were made, and payment of the balance 
of $5.40 was extended by the state agent to February 18, 1926. Appellee testified 
that Miss McConnell agreed to notify her when the extension had expired, but 
that she did not do so. 

About March 1, G. C. Farrish, a district agent of the company, discovered 
that the balance of the premium had not been paid, and he sent his check to 
the state agent to cover, with the interest. On March 3 the state agent wrote 
appellee that a check for $5.51 had been received from Mr. Farrish in payment 
of the balance due on the December premium, but that the remittance had not 
been received until after the expiration of the extension agreement, and that 
appellee would have to sign and return a statement in regard to her then existing 
health. 

This application for reinstatement, dated March 5, was received by the state 
agent on March 6, and in consideration of the statement there contained that 
the insured had had no serious illness during the preceding five years, the policy 
was reinstated. Appellee thereafter paid the quarterly premiums falling due 
March 18 and June 18, 1926. 

On March 14, 1926, appellee fell and sustained internal injuries, which totally 
and permanently disabled her, and in June thereafter she made proof of her 
disability and asked payment of the $20 per month provided for by the policy. 

On August 26, 1926, the company advised appellee that it desired to cancel 
the policy here in suit because of the alleged false and fraudulent statements of 
appellee in procuring the reinstatement of the policy in March, and tendered to 
appellee $87.37 as a return of the premiums paid by her, and in December, 1926, 
appellant brought this suit to cancel the policy on the ground of the alleged 
fraud of appellee in procuring the reinstatement. 

In the application for the reinstatement appellee was asked to state what 
illness she had had within the previous five years, and she answered that she had 
had none, whereas in her proof of disability she stated that she had had an 
operation for appendicitis on April 11, 1921; had had pneumonia in 1923, and 
had had an attack of flu in February, 1926. 

It is not contended that any of these troubles caused or contributed to 
appellee’s disability, but it is insisted that her false answers in regard thereto 
induced the insurance company to reinstate appellee, whereas if truthful answers 
had been made she would not have been reinstated. 

Appellee testified that as soon as she was advised that Farrish had paid the 
balance due on the December premium she repaid that amount to him, her 
check therefor being dated March 5, 1926, and when she received the blank 
application for reinstatement she carried it to Miss McConnell to be filled out, 
and Miss McConnell performed that service for her. In this connection, she 
told Miss McConnell about her operation, and the attack of pneumonia, and the 
spell of flu, and supposed her answers had been written into the application, but 
she signed it without having read it. 


Miss McConnell testified that she was a local agent for appellant, and that 
her duties as such were “to solicit applications and look after the policy-holders’ 
needs.” She denied that appellee had mentioned to her the operation and the 
sickness. 


The chancellor made a general finding in favor of appellee, and denied the 
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prayer of appellant’s complaint to cancel the policy, and ordered the monthly 
payments to be made as provided in the policy. 

Under the facts stated it is the opinion of the majority—in which the writer 
does not concur—that this case is controlled by the case of New York Life Ins. 
Co v. Adams, 151 Ark. 123, 235 S. W. 412, and that upon the authority of that 
case the decree of the chancellor should be affirmed. 

[1] In this case, as in the Adams Case, the policy sued on provided for a 
reinstatement, and did not require, as a condition precedent, that the answers 
in an application to reinstate should be treated as warranties. The reinstatement 
of appellee was, therefore, not a gratuity on the part of the company, but was 
a contractual right, and the company had no authority to enlarge the terms upon 
which the reinstatement could be obtained; and the answers of the insured can, 
at most, be treately merely as false representations, and not as a breach of 
warranty; indeed, the majority are of the opinion that appellee made no false 
representations, as she truthfully represented to the company’s agent, in making 
the application for reinstatement, what sickness she had had, and she repeated 
these statements in her proof of disability in June, 1926. The disability claim 
reached the company in June, 1926, and it was not until August, 1926, that 
appellant refused to pay the claim and denied liability therefor; and the suit 
to cancel the policy was not filed until December 14, 1926. 

Thus, even though the knowledge of Miss McConnell is not imputed to the 
company, there was a period of 60 days during which appellant apparently 
speculated on the probable extent and duration of appellee’s injury without 
returning or offering to return the premiums she had paid. 

[2] The majority are, therefore, of the opinion that, inasmuch as the 
company did not, within a reasonable time after the discovery of the alleged 
false representation, cancel the policy for fraud and return the premiums, it 
waived the forfeiture, if there had been one, and the decree of the court below 
so holding was correct. It is, therefore, affirmed. 


LINCOLN RESERVE LIFE INS. CO. v. JONES. (No. 8.) 
Supreme Court of Arkansas. Nov. 26, 1928. 
10 Southwestern Reporter (2d) 910. 
4. INSURANCE—ASSIGNMENT OF LIFE POLICY TO SECURE AMOUNT 
INSURED OWED ASSIGNEE AT DEATH CONSTITUTED “PARTIAL 
ASSIGNMENT.” 


Assignment of life insurance policy, stating that it was made to secure what 
was justly due and owing assignee by insured at time of insured’s death, con- 
stituted “partial assignment,” and limited assignee’s interest under assignment 
to such amount as insured might owe him at her death, leaving balance due under 
policy payable to beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 


5. INSURANCE—BENEFICIARY’S LETTER STATING, IF ASSIGNEE’S 
CLAIM OF AMOUNT INSURED OWED HIM EXCEEDED $300, IT 
WAS BOGUS, DID NOT AUTHORIZE INSURER TO PAY LARGER 
AMOUNT. 

Beneficiary’s letter to insurer stating that, if assignee’s claim under assign- 
ment covering amount insured owed him at her death was in excess of. $300, it 
was bogus, and stating in postscript, “if of a nature unreasonable to cancel the 
claim and pay as per will, except what the company holds the policy for,” did 
not authorize insurer to pay $758.04 due on policy to assignee, where his claim 
exceeded such amount. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 


6. INSURANCE—IN ACTION AGAINST LIFE INSURER PAYING AS- 
SIGNEE AMOUNT DUE ON POLICY UNDER ASSIGNMENT COVER: 
ING AMOUNT INSURED OWED ASSIGNEE AT DEATH ONLY JURY 
QUESTION WAS AMOUNT DUE ASSIGNEE AT INSURED’S DEATH. 
Where assignment of life insurance policy covered amount due from insured 

to assignee at time of insured’s death, and was thus partial assignment on its 

face, and letter from beneficiary to insurer authorized insurer to pay assignee not 
over $300, only issue for jury, in action by beneficiary against insurer, which had 
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paid $758.04 due on policy to assignee, was what was amount justly due assignee 
at time of insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


7. INSURANCE—RECOVERY ON LIFE POLICY FOR LESS THAN 
AMOUNT SUED FOR DID NOT JUSTIFY ALLOWANCE OF ATTOR- 
NEY’S FEE AND PENALTY. 

Where plaintiff suing on life insurance policy, did not recover full amount 
sued for he is not entitled to allowance of attorney’s fee and assessment of 
penalty provided by statute. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Columbia County; L. S. Britt, Judge. 

Action by General Jones against the Lincoln Reserve Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Judgment modified, 
and as modified affirmed. 

Henry Stevens, of Magnolia, for appellant. 

Wade Kitchens, of Magnolia, for appellee. 

Humpnurerys, J. Appellee, beneficiary in a life insurance policy for $1,000, No. 
2684, issued by appellant to Amanda Harris, brought suit after her death against 
appellant to recover $758.04, alleging that said amount was due him after 
deducting the amount loaned on the policy by appellant to the insured and 
himself. He also prayed in the complaint for the statutory penalty of 12 per 
cent. and a reasonable attorney’s fee. 

Appellant filed an answer admitting the issuance of the policy to Amanda 
Harris insuring her life for said sum, payable at her death to appellee, and that 
the amount due on the policy above the amount advanced by it to the insured 
and appellee was $758.04, but that it paid said amount to J. T. Bagby, to whom 
the policy had been assigned by the insured and appellee, and that it paid same 
to Bagby under the representation of appellee that he (Bagby) was the assignec 
of said policy. It prayed for a dismissal of the complaint and a judgment for 
its costs. 

The cause was submitted to the jury upon the pleadings, the testimony 
adduced by the parties, and the instructions of the court, resulting in a verdict 
for $250 against appellant, for which amount the court rendered judgment, 
together with a penalty of 12 per cent. and an attorney’s fee of $50, from which 
is this appeal. 

The record reflects the following undisputed facts: Appellant insured the 
life of Amanda Harris for $1,000 on the 17th day of March, 1914, naming 
appellee in the policy as beneficiary, and reciting that he was the insured’s 
nephew. The insured and appellee borrowed $200 from appellant upon the 
policy on March 17, 1921, and duly assigned the policy to it as security for the 
loan. The policy remained in the possession of the insurance company after the 
assignment, and was never returned to the insured or to appellee. 


The rules of the company provide that assignments of policies should be 
made in duplicate, and both copies sent to the company, one of which the 
company was to retain, and the other to be returned to the insured, and also 
contained the provision that the company should not be responsible for the 
validity of any assignment. 

Pursuant to the rules for the assignment of the policy the insured and 
appellee executed and mailed duplicate assignments to appellant on the 11th 
day of June, 1923. Appellant retained one of the assignments, and mailed the 
other to J. T. Bagby. The assignments are as follows: 


“For value received, I, Amanda Harris, being of legal age, hereby assign and 
transfer unto J. T. Bagby of Russellville, Arkansas, the policy of insurance 
known as Policy No. 2684, issued by the Lincoln Reserve Life Insurance Company 
upon the life of Amanda Harris of Stamps, Ark., c/o G. Jones, Box 187, and all 
dividend, benefit and advantage to be had or derived therefrom, subject to the 
conditions of the said policy, and the rules and regulations of the company, not 
exceeding the amount justly due and owing to J. T. Bagby by said Amanda 
Harris at the time of her death. 

“Witness our hands and seals this 11th day of June, nineteen hundred and 
twenty-three. 
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her 
“Amanda .X Harris. 
mark 
“General Jones.” 
(Certificate omitted.) 
A note bearing the same date of the assignment was executed either at 
the time or on a subsequent date by the insured and appellee to J. T. Bagby for 
$571.50, bearing interest at the rate of 10 per cent. per annum from date until 
paid, which is as follows: 
“$571.50 Stamps, Ark., June 11, 1923. 
“On demand, after date, I, we or either of us, promise to pay to the order 
of J. T. Bagby five hundred seventy-one and 50/100 dollars, for value received, 
payable at Bodcaw Bank, Stamps, Ark., with interest from date at the rate of 
10% per annum until paid. And it is hereby specially agreed that if this note 
is placed in the hands of an attorney for collection, I, we, or either of us, 


promise to pay ten per cent. additional on the full amount due for attorney's 
fees. 


“Demand notice and protest waived. 
her 


“Amanda X Harris. 
mark 
“General Jones.” 

This note was not sent to the company, but was delivered to Bagby at some 
time or place either directly or by mail. A copy of the note was sent to the 
company by Bagby, and had a notation to the effect that it was secured by the 
policy. The original note was introduced in evidence, and bears no such 
notation. 

After the assignment was received by J. T. Bagby, he paid premiums on the 
pal the death of Amanda Harris, who died on August 19, 1926, amounting 
to $237.41. 

On September 14th appellee made proof of Amanda Harris’ death, according 
to the rules of the company, stating that he was her grandson and the beneficiary 
designated in the policy, and made a claim for the amount due on the policy, 
except the amount theretofore borrowed. It was stated in the proof that J. T. 
Bagby at Russellville, Ark., was the assignee of the policy. On September 17, 
1926, J. T. Bagby filed with appellant an affidavit to the effect that the amount 
due him as assignee of the policy was $808.91. 

On September 28, 1926, appellee wrote to appellant in reference to the claim 
urging that it pay him, and received information from it of the Bagby affidavit 
some time prior to October 20, 1926. 

On October 15, 1926, appellant issued a voucher payable to J. T. Bagby as 
assignee and General Jones, Russellville, Arkansas, as beneficiary for $758.04 in 
payment in full of its liability to both of them under the policy. On October 20, 


1926, before receiving information that appellant had issued the voucher, appellee 
wrote to appellant as follows: 


“Magnolia, Arkansas, 10—20—'26. 
“Lincoln Reserve Life Insurance Company, Birmingham, Alabama—Gentle- 
men: ' Please note the policy of Amanda Harris, No. 2684. The claimant state- 
ment have reached the home office before with necessary proof. Now, as to 
J. T. Bagby of Russellville, Arkansas, affidavit. I don’t know anything about it, 
but if the affidavit exceeds three hundred dollars cancell for the statement 1s 
bogus. The writer is a policy holder, part of the co., policy No. 7064, and am 
expecting policy number 2684 to be paid as willed. Hope this will meet your 
approval. For information write General Jones, Magnolia, Ark. Looking to 
hear from you in return mail, yours for future business. 
“General Jones, Magnolia, Arkansas. 
“P.S. Now, if the Bagby claim is of a nature unreasonable cancell the whole 
claim and pay as per willed, except that the company holds policy for.” 


On October 22, 1926, before receiving appellee’s letter of October 20, 1926, 
appellant wrote to him as follows: 


“General Jones, Magnolia, Ark—Dear Sir: Re: Policy No. 2684, Amanda 
Harris, deceased. We have your letter of the 28th in reference the above claim. 
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Under date of October 18th we mailed to our General Agents, Messrs. Gough & 
Dearing, your voucher No. 3384, in the amount of $758.04. This voucher was 
made payable to J. T. Bagby, assignee, and yourself as the beneficiary in the 
policy. Messrs. Gough & Dearing will deliver this voucher to you and Mr. 
Bagby, and it will be necessary for you both to endorse it before it can be paid. 
At that time you can straighten out the matter of the amount due Mr. Bagby. 
Of course we know nothing about the amount of this indebtedness, and feel sure 
you can straighten it out to your mutual satisfaction when the check is 
delivered to you. Yours very truly, 
“H. C. Lockhart, Asst. Sec’y.” 

On the 9th of November, 1926, as an accommodation to J. T. Bagby, the 
voucher in favor of Bagby and appellee was recalled, and a new one issued for 
the same amount payable to Bagby. Bagby cashed the voucher. 

The record reflects a dispute in the testimony as to whether there was any 
consideration for the $571.50 note. J. T. Bagby testified that it was executed 
and delivered to him to cover the advances of money he had made from time to 
time and on the date of the note to Amanda Harris and appellee. 

Appellee, over the objection and exception of appellant, was permitted to 
testify as follows: 

“After Bagby had paid two premiums he wanted some instrument of 
writing so he could get some money in case of my death, as I was beneficiary 
under the policy, and one-half of the polcy would have been five hundred 
dollars, and I gave him a note for that, but, this note was not to be considered 
unless I died, it was not to come up in my life time. It was just for his protec- 
tion. That was made after the premiums were paid. The note was dated the 
same date as the premiums were.” 

{1, 2] Appellant’s first contention for a reversal of the judgment is the 
admission of the oral testimony of appellee explanatory of the execution of the 
$571.50 note by himself and Amanda Harris to J. T. Bagby. The explanation was 
to the effect that the note was without consideration and for the purpose of 
splitting the policy equally between appellee and Bagby upon the death of 
Amanda Harris, provided Bagby would pay the premiums on the policy as they 
matured. This court has ruled that: 

“No rule of evidence is violated by admitting oral proof of the consideration 
for a promissory note for the purpose of showing want or failure of considera- 
tion, or illegality of consideration.” Little v. National Bank, 105 Ark. 281, 152 S. 
W. 281. 


Appellant contends, however, that the admission of oral testimony had the 
effect of denying the validity of the assignment of the policy. This might be 
true, if the assignment had been absolute and not partial and had stated that it 
was made to secure the payment of the note, or if the note had recited that the 
policy was assigned to secure its payment. The assignment only covered such 
amount as might be due and owing by Amanda Harris at the time of her death. 
In order to determine the amount, it was necessary to ascertain whether the 
note was valid, as it had been introduced by appellant as a part of the indebted- 
ness which Amanda Harris and appellee owed Bagby at the time of her death. 
The introduction of this oral evidence did not have the effect of contradicting the 
written assignment, which was a partial assignment only. 


[3] Appellant’s next contention for a reversal of the judgment is that, when 
appellee testified that he was the grandson instead of a nephew of Amanda 
Harris, he defeated his right of action as beneficiary in the policy because the 
beneficiary named in the policy was a nephew of the insured. Appellant’s answer 
admits that appellee was a beneficiary named in the policy. After admitting in 
its answer that appellee was a beneficiary, and treating with him throughout as 
the beneficiary in order to escape liability to him on the policy, it should have 
shown by the evidence that there were two persons by the name of General 
Jones, one the grandson, and the other the nephew, of Amanda Harris, and that 
it was her intention to make the nephew, and not the grandson, her beneficiary. 

[4] Appellant’s next contention for a reversal of the judgment is that the 
court should have construed the written assignment by Amanda Harris and 
appellee to J. T. Bagby as an absolute assignment of the policy, thereby vesting 
in him authority to collect the entire amount due thereon. The language of the 
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assignment does not warrant that construction. It was plainly stated in the 
assignment that it was made to secure what was “justly due aad owing Bagby 
by Amanda Harris at the time of her death.” This constituted a partial assign- 
ment, and limited Bagby’s interest under the assignment to such amount as 
Amanda Harris might owe him at her death, leaving the balance due under the 
policy payable to the beneficiary therein. The case of Page v. Burnstine, 102 
U. S. 664, 26 L. Ed. 268, and Manhattan Life Insurance Co. v. Hennessy, 99 F. 
64, 39 C. C. A. 631, cited by appellant in support of its contention, involved 
absolute assignments of transfers of the policy, and are not applicable in the 
instant case, because the Bagby assignment was only a partial one. The case of 
Cheeves v. Anders, 87 Tex. 287, S. W. 274, 47 Am. St. Rep. 107, also cited by ap- 
pellant in support of its position, did not turn upon the question of an assignment, 
but upon the liability of the insurer on the policy. In the instant case, appellant 
admitted its liability, and, as a defense, justified itself in paying the balance due 
on the policy to Bagby on the theory that the policy had been absolutely assigned 
to him. 

[5] Appellant’s next contention for a reversal of the judgment is that 
appellee instructed it to pay the entire amount ‘due on the policy to Bagby, if 
his claim was reasonable, and that, upon the presentation of the note and proof 
that he had paid the premiums, it was justified under appellee’s instruction in 
paying all that was due on the policy to Bagby because the note and the amount 
of premiums paid to him exceeded the amount it owed on the policy. As a basis 
for this contention, appellant relies upon the letter written to it on October 20, 
1926, by appellee. The letter is not susceptible of the construction placed upon 
it by appellant. It plainly states that, if Bagby’s claim is in excess of $300, it 
was bogus, and in a postscript to the letter said that “if of a nature unreasonable 
to cancel the claim and pay as per will, except what the company holds the 
policy for.” We think the proper construction of this letter is that any amount 
Bagby might claim above $300 was an unreasonable amount, and that the most 
appellant could have paid Bagby under the authority of the letter was $300. 

[6] Appellant’s next contention for a reversal of the judgment is that the 
court erred in submitting the case to the jury upon the sole issue of what amount 
Amanda Harris, at the time of her death, and appellee justly owed Bagby. We 
think the court properly construed the assignment to be a partial one on its 
face, and that the letter written by appellee to appellant meant that it should 
not pay Bagby any amount in excess of $300, and that, in view of this construc- 
tion, the only issue left in the case for determination by the jury was the amount 
justly due Bagby at the time of the death of Amanda Harris. 

[7] Lastly, appellant contends for a reversal of the judgment because the 
court assessed a penalty of 12 per cent. and allowed $50 as an attorney’s fee. 

Appellee recovered only $250, and, according to our construction of his 
complaint, he brought suit for $758.04, the balance due on the policy after 
deducting therefrom the amount he and Amanda Harris owed the company. 
Under the authority of Fidelity-Phenix Fire Ins. Co. v. Friedman, 117 Ark. 71, 174 
S. W. 215, a recovery for less than the amount sued for does not justify an 
allowance of an attorney’s fee and the assessment of a penalty provided by 
statute. 

The judgment is therefore modified by reducing it by the amount of the 
penalty and attorney’s fee, and, as modified, it is affirmed. 


GREAT SOUTHERN FRATERNAL UNION v. EWING et al. (No. 25.) 
Supreme Court of Arkansas. Dec. 3, 1928. 
11 Southwestern Reporter (2d) 453. 
1. INSURANCE—THERE IS PRESUMPTION THAT DEATH OF IN- 
SURED WAS NOT DUE TO SUICIDE OR OTHER UNLAWFUL ACT. 
In action on life policy, there is presumption against suicide or death by other 
unlawful act, even though death was self-inflicted; it being presumed to have been 
accidental until contrary is shown. 
(Sor other cases, see Insurance, Dec. Dig. § 646[7].) 
2. INSURANCE—IN ACTION ON LIFE POLICY, QUESTION WHETHER 
INSURED COMMITTED SUICIDE HELD FOR JURY. f 
In action on life policy, question of suicide held for jury under evidence 
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showing insured was shot when left alone for a few minutes, and that he had 
told woman after shooting that he did it himself, since such proof did not show 
that shot was intentionally fired by insured into his body. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 
3. INSURANCE—INSURER, ALLEGING SUICIDE, MUST SHOW THAT 

INSURED PURPOSELY FIRED FATAL SHOT. 

In action on life insurance policy, burden rested on insurer, alleging suicide, 
to show that shot which killed insured was purposely fired by him. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


4. INSURANCE—UNDISPUTED FACTS ARE PROPERLY SUBMITTED 
TO JURY, WHERE REASONABLE MEN MIGHT COME TO DIFFER- 
ENT CONCLUSIONS AS TO INSURED’S SUICIDE. 

Where reasonable men, viewing undisputed facts, might come to different 
conclusions as to whether insured committed suicide, facts, though undisputed, 
are properly submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Action by Delcie Bluford Ewing and others against the Great Southern Fra- 
ternal Union. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Philip McNemer, of Little Rock, for appellant. 

Frank B. Pittard and John Quidor, both of Little Rock, for appellees. 

Humpnreys, J. This suit was instituted by appellees against appellant in the 
third division of the Pulaski circuit court to recover $300 upon a life insurance 
policy issued by appellant to their father, who died on November 24, 1925, in 
which they were named as beneficiaries. 

Appellant filed an answer to the complaint, interposing the defense that ap- 
pellees’ father, the insured, committed suicide, which was an excepted risk under 
the terms of the policy. 

The cause, by agreement, was submitted to the trial court, sitting as a jury, 
resulting in a verdict and consequent judgment against appellant, from which is 
this appeal. 

[1, 2] Appellant’s sole contention for a reversal of the judgment is that the 
undisputed testimony, and the only reasonable inferences that might be drawn 
therefrom, overcame the presumption that the law indulges against a person tak- 
ing his life with his own hands. The rule of presumption against suicide was 
succinctly stated in the case of Grand Lodge of A. O. U. W. v. Banister, 80 Ark. 
190, 96 S. W. 742, in the following language: 

“In the first place, there is a presumption against suicide or death by any 
other unlawful act, and this presumption arises even where it is shown by proof 
that death was self-inflicted—it is presumed to have been accidental until the con- 
trary is made to appear. This rule is founded, upon the natural human instinct 
or inclination of self-preservation, which renders self-destruction an improbability 
with a rational being.” 

The record reflects, according to the undisputed testimony, that Lem Briggs, 
the insured, was living with his daughter, the appellee, and that during her ab- 
sence, not to exceed ten minutes, her father was shot in the abdomen. Appellee 
had left her father alone in the house, and gone for a few minutes to the home 
of her mother-in-law, who lived a block away. Upon her return, she found her 
father, who had been shot, in a semiconscious condition, sitting in a rocking chair 
with his eyes partially shut. There was a burnt place in his clothing where the 
bullet had entered his body on the left side. Appellee tried to talk to him, but 
he made no statement to her then, nor afterwards in the hospital where he was 
taken for treatment, and where he died. No pistol or gun was found in the house 
where the insured was shot. Appellee met no one coming from the house as she 
returned after her short visit to her mother-in-law. 

R. F. Montague, who resided near appellee at the time her father was shot, 
testified that he went over to her home to offer his assistance and heard an old 
woman by the name of Ewing talking to the insured, and heard him say to her, 
“T did it myself.” 

The record reflects that appellee stated to several parties that her father com- 
mitted suicide, but she denied making the statements, so this issue of fact was 
not undisputed. 
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[3, 4] The undisputed facts detailed above are insufficient to overcome the 
presumption of law against suicide. The rule relative to the presumption against 
suicide announced by this court plainly states that such presumption cannot be 
overcome by simply showing that: the death of an insured was: self-inflicted: The 
shot may have been an accidental one, and the presumption is that it was, unless 
shown that it was purposely fired. If the language used by the insured to the 
Ewing woman had reference to the wound, the statement failed to disclose 
whether he fired the shot accidentally or purposely. The burden rested upon ‘ap- 
pellant to show that the shot was purposely fired by the insured. As the undis- 
puted proof did not show that the shot was intentionally fired by the insured into 
his body, it became a question of fact for determination by the jury. The test 
as to when the facts are sufficiently disputed to become an issue for the jury was 
correctly stated in the case of Industrial Mutual Indemnity Co. v. Watt, 95. Ark. 
456, 120 S. W. 532, and is as follows : 

“If reasonable men, viewing the facts, which are undisputed, might come to 
different conclusions as to whether the deceased committed Suicide, then the facts, 
although undisputed, were properly submitted to the jury.’ 

No error appearing, the judgment is affirmed. 


McDANIELS v. WESTERN & SOUTHERN LIFE INS. CO. (No. 18939.) 
Supreme Court of Illinois. Dec. 20, 1928. 
164 Northeastern Reporter 192. 

1. INSURANCE—WHERE LIFE INSURANCE BENEFICIARY IS NOT 
NAMED, ONLY PERSONAL REPRESENTATIVE OF INSURED MAY 
SUE. 

Where beneficiary of life insurance policy. is not named or policy is made 
payable to estate of insured or to his executor or administrator, only such exec- 
utor or administrator or personal representative is entitled to sue. 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 


2. INSURANCE—RIDER, WHICH INSURED SIGNED, AUTHORIZING 
INSURER TO PAY LIFE INSURANCE TO NIECE, WAS NOT AS- 
SIGNMENT OF BENEFITS OF POLICY. 

Where insured signed rider attached to life insurance policy authorizing in- 
surer to pay insurance to niece of insured, such authorization was not an assign- 
ment of benefits of policy to her and was not sufficient to create liability on part 
of insurer to pay proceeds of policy to her. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

3. INSURANCE—UNDER FACILITY OF PAYMENT CLAUSE AUTHOR- 
IZING INSURER TO PAY LIFE INSURANCE TO ANY RELATIVE, 
INSURER COULD MAKE INSURED’S NIECE BENEFICIARY. 

Under facility of payment clause authorizing insurer to make payment of life 
insurance or grant any nonforfeiture provision provided for in policy to any rel- 
ative by blood or connection by marriage of insured, insurer had right to make 
insured’s niece beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 


4. INSURANCE—INSURER WAS NOT REQUIRED TO EXERCISE OP- 
TION UNDER FACILITY OF PAYMENT CLAUSE TO MAKE PAY- 
MENT TO RELATIVE OF INSURED UNTIL POLICY MATURED. 


Where life insurer did not by an overt act exercise option under facility of 
payment clause to make payment to any relative of insured, it was not incumbent 
upon it to do so until policy matured. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

5. INSURANCE--WHERE INSURED’S NIECE PAID PREMIUMS EX- 
PECTING TO RECEIVE LIFE INSURANCE UNDER RIDER AU- 
THORIZING INSURER TO PAY INSURANCE TO NIECE, BUT 
WHICH RECOGNIZED INSURER’S RIGHT TO PAY INSURANCE 
TO OTHERS, NIECE CANNOT SUE ON POLICY. 

Where insured’s niece paid premiums on life insurance policy expecting to 
receive benefit of insurance when it matured under rider signed by insured and 
attached to policy authorizing insurer to pay insurance to niece, which rider nei- 
ther assigned policy to her, made her beneficiary, nor deprived insurer of right 
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to exercise option under facility of payment clause to make payment to any rel- 
ative of insured or to any person incurring expenses ‘on insured’s behalf, niece 
could not sue on policy. 

(For other cases, see Insurance, Dec. Dig. § 585[6].) 


Error to Appellate Court, Fourth District, on Appeal from Circuit Court, 

. Clair County; Louis Bernreuter, Judge. 

Action by Dora McDaniels against the Western & Southern Life Insurance 
Company. Judgment for plaintiff was affirmed by the Appellate Court (247 III. 
App. 522), and defendant brings certiorari. Reversed. 

Fordyce, Holliday & White, of St. Louis, Mo., and Whitnel & Browning, of 
East St. Louis, for plaintiff in error. 

G. C. Borders and Ben M. Creamer, all of East St. Louis for defendant in 
error. 

Strong, J. The defendant in error secured a judgment against the plaintiff in 
error in the circuit court of St. Clair county on an industrial policy issued on the 
life of the defendant in error’s aunt, Dora McDaniels, Sr., for the sum of $165. 
The judgment was affirmed by the Appellate Court for the Fourth District, and 
the cause is here by writ of certiorari. 

The policy is the usual industrial policy. It recites that in consideration of 
the payment of weekly premiums stated therein, the insurer will pay, upon sat- 
isfactory proof of death of the insured, made upon blanks furnished by the com- 
pany, and surrender of the policy and receipt books, the amount of insurance 
stipulated therein, less any indebtedness owing to the company. The policy con- 
tained also the following clause, designated ‘Facility of payment clause”: “The 
company may make any payment or grant any nonforfeiture provision provided 
for in this policy to any relative by blood or connection by marriage of the in- 
sured, or to any person appearing to the company to be equitably entitled thereto 
by reason of having incurred expense or obligation on behalf of the insured or 
for the insured’s burial; and the production by the company of a receipt signed 
by any or either of said persons, or other proof of such payment or grant of such 
provision to any or either of them, shall be conclusive evidence that such payment 
or provision has been made or granted to the person or persons entitled thereto 
and all claims under this policy have been fully satisfied.” Dora McDaniels, Jr., 
the defendant in error, paid all insurance premiums from July 6, 1925, the date 
of issue, to August 31, 1925, the date of the death of the insured. On August 

1925, the following rider, on a form provided by the insurance company, was 
signed by the insured and attached to the policy: “The undersigned, insured un- 
der policy No. 6,112,228 in the above company, hereby authorizes the said company 
to pay the amount of insurance due under said policy to Dora McDaniels, my 
niece. It is agreed that this authorization is not to vary in any way or alter the 
terms and conditions contained in said policy, especially the ‘facility of payment’ 
provision therein.” (The facility of payment clause was set out in hzc verba.) 
The defendant in error, on proof of death, demanded payment, which was refused, 
and on September 7, 1926, began this suit. 

The defense of the insurance company is that the facility of payment clause 
gives an option to the insurer to pay the claim as in that clause provided, and 
that no one but the personal representative of the insured has a right to bring a 
suit against the company on a claim for the insurance; that therefore the defend- 
ant in error has no right to sue, and the judgment was erroneously entered by 
the circuit court and erroneously affirmed by the Appellate Court. 

[1] In cases where the beneficiary of a policy is not named, or the policy 
is made payable to the estate of the insured or to his executor or administrator 
or to the insured, only such executor or administrator or personal representative 
of the insured is entitled to sue. United States Life Ins. Co. v. Ludwig, 103 Ill. 
305; Massachusetts Mutual Life Ins. Co. v. Robinson, 98 Ill. 324. The facility 
of payment clause, as indicated by its language, gave an option to the insurer to 
make any payment or to grant any nonforfeiture provision to any relative by 
blood or connection by marriage of the insured, or to any person who has incurred 
an expense or obligation on behalf of the insured or for the burial of the insured. 
Such clause in an industrial policy, usually issued for a small amount, is author- 
ized in order to protect the insurance company, with the consent of the insured, 
against trifling but expensive litigation which might constantly occur over disputes 
as to parties entitled to the amount of the insurance, and where the company has 
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exercised that option such exercise will be a complete defense under the terms of 
the policy. Bradley v. Prudential Ins. Co., 187 Mass. 226, 72 N. E. 989; Thomas 
v. Prudential Ins. Co., 148 Pa. 594, 24 A. 82. 

{2, 3] In a policy of this character the facility of payment clause is for the 
benefit of the insurer, and in this case, unless it has exercised such option in be- 
haif of the defendant in error, the judgment herein cannot be sustained. The in- 
sured signed the rider attached to the policy, which authorized the company to 
pay the insurance under the policy to Dora McDaniels, Jr., the defendant in er- 
ror, who was a niece of the insured. The mere authorization:to pay to the de- 
fendant in error was not an assignment of the benefits of the policy to her, and 
unless the insurer can be said to have so acted concerning such authorization as 
to exercise its option under the facility of payment clause, the rider is not sufh- 
cient to create a liability on the part of the insurer to pay the proceeds of the 
policy to the defendant in error. This rider was furnished by the insurer and 
was procured from the company offices by the company’s agent, who informed its 
superintendent as to what he proposed to do with it. It was executed before the 
agent on August 1 and was attached to the policy by him. The defendant in error 
thereafter, with this knowledge conveyed to the insurer, paid to the agent all 
premiums accruing on the policy up to the time of the death of the insured. The 
question in the case is whether the facts constitute the exercise of an option on 
behalf of the insurance company to pay the insurance, when matured, to the de- 
fendant in error. That it had a right under the facility of payment clause to 
make the defendant in error the beneficiary seems clear from the language of 
that clause authorizing the company to “make any payment or grant any non-for- 
feiture provision provided for in this policy to any relative by blood or connection 
by marriage of the insured.” The authorization, as a part thereof, provided that 
it should not vary or in any way alter the terms and conditions contained in the 
facility of payment clause. If it did not vary the terms of that clause then the 
option to pay any one coming within the provisions of such clause, other than 
the defendant in error, still remains in the contract. The defendant in error has 
no right to sue unless she is the beneficiary and entitled to the fund. The fact 
that she was by the rider included among those to whom the insurer might pay 
the fund does not give her that right in the absence of the exercise in her behalf 
of the option resting in the company. 

[4, 5] It is argued that the defendant in error having paid the premiums, and 
the company having, with full knowledge of the rider, accepted the same, it would 
work a fraud upon her to now say that the company has not exercised the option 
given it by the contract. The difficulty with that argument is that the rider ex- 
pressly saved to the company the right to exercise the option provided in the fa- 
cility of payment clause. The policy was not assigned to the defendant in error, 
and she did not by the rider become the only person to whom the company could, 
under the contract, pay the fund. It is not argued that the company specifically 
exercised its option for her benefit. Unless the company has by some overt act 
exercised the option provided in the contract, it is not incumbent on it to do so 
until the policy matures. We are of the opinion that there has been no such ex- 
ercise of that option. While it may be that the defendant in error by payment of 
the premiums expected to receive the benefit of the insurance when it matured, 
yet such expectation arose not out of an overt act of the company but out of the 
execution,.of a rider to the policy which neither assigned the policy to her, made 
her a beneficiary nor deprived the insurer of the right to exercise the option con- 
tained in the contract, but, on the contrary, expressly recognized that right. It 
follows that the defendant in error does not have a right to Sue, but that such 
right rests in the personal representative of the insured. It was error, therefore, 
to refuse to instruct the jury to return a verdict for the defendant. 

The judgments of the Appellate Court and the circuit court are reversed. 

Judgment reversed. 





Beed v. Beed 


BEED v. BEED et al. (No. 39232.) 
Supreme Court of Iowa. Dec. 14, 1928. 
222 Northwestern Reporter 442. 
5. INSURANCE—SURETY ON NOTE HAS INSURABLE INTEREST IN 
MAKER'S LIFE. 
Surety on note held to have insurable interest in life of maker of note. 
(For other cases, see Insurance, Dec. Dig. §115[2].) 


6. INSURANCE—GENERAL RULE IS THAT INSURED RESERVING 
RIGHT TO CHANGE BENEFICIARY MAY CHANGE BENEFICIARY 
AT ANY TIME; FIRST NAMED BENEFICIARY ACQUIRING NO 
VESTED INTEREST. 

General rule is that, where right to change beneficiaries is reserved in life 
policy, beneficiary first named acquires no vested interest in policy, and insured 
has right at any time he may see fit to change beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


7. INSURANCE—WHERE LIFE POLICY IS TAKEN OUT TO PROTECT 
SURETY ON NOTE NAMED AS BENEFICIARY, INSURED CANNOT 
CHANGE BENEFICIARY, NOTWITHSTANDING THAT RIGHT TO 
CHANGE WAS RESERVED IN POLICY. 

Where life policy is taken out for and in behalf of surety on note of insured, 
insured cannot change beneficiary, notwithstanding that right to change bene- 
ficiary was reserved in policy, especially where there is evidence of agreement 
between insured and original beneficiary that such change should not be effected 
until debt was satisfied. 


(For other cases, see Insurance,.Dec. Dig. § 586.) 


9. INSURANCE—INSURED’S WIFE, KNOWING POLICY WAS PRO- 
CURED TO PROTECT SURETY ON HUSBAND’S NOTE, CANNOT 
HAVE HERSELF SUBSTITUTED AS BENEFICIARY, NOTWITH- 
STANDING PREMIUM PAYMENT TO PREVENT LAPSE. 

Where life policy was taken out to protect surety on insured’s note, insured’s 
wife could not have herself substituted as beneficiary, notwithstanding that she 
paid premium and prevented lapse of policy, where she knew that first bene- 
ficiary was surety on husband’s note, that insurance had been obtained to secure 
him, and that note had not been paid. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

Appeal from District Court, Franklin County; G. D. Thompson, Judge. 


Action in equity to subject the proceeds of an insurance policy to the 
payment of a certain note. The court dismissed the plaintiff’s petition. 
Reversed. 

Mallory & Leming, of Hampton, for appellant. 

Jno. M. Hemingway, of Hampton, C. F. Johnston, of Sheffield, and E. A. 
Baldwin, of Iowa City, for appellee Beed. 

Henry & Henry, of Des Moines, for appellee Prudential Ins. Co. of America. 

Favitit, J. Lewis H. Beed was the maker of a certain promissory note ex- 
ecuted and delivered to the Franklin County State Bank for the principal sum of 
$5,000. The appellant is a brother of said Lewis. He was a surety upon the 
said note. The appellee Laura B. Beed is the widow of said Lewis. When said 
note became due, the maker, Lewis, was unable to pay the same. He wished to 
secure an extension of time by the execution of a new note and the payment of 
the interest when due upon the existing note. He requested the appellant to 
become surety on the new note. The appellant objected to so doing, and finally, 
after some negotiations, it was agreed between said parties that the appellant 
would sign a new note as surety for Lewis to said bank fur the said sum of 
$5,000, the time of payment on said note to be extended, on condition that Lewis 
should take out a policy of insurance to the amount of $5,000 payable to the 
appellant, and which should be held as security to the appellant for signing said 
note as surety. This arrangement was carried out. A new note for $5,000 was 
executed and delivered to the bank, signed by Lewis as maker, and by the 
appellant as surety, and practically contemporaneously therewith the said Lewis 
procured a policy of life insurance in the sum of $5,000 in the Prudential 
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Insurance Company of America, which policy was made payable to the appellant 
as beneficiary, and who was described in said policy as the “brother of the 
insured.” This policy was lodged with the cashier of said bank as security to 
the appellant for his liability as surety on said note. The policy was issued on 
or about January 5, 1925. It contained a clause as follows: “The right to 
change the beneficiary has been reserved by the insured.” The policy provided 
for the payment of an annual premium, and it appears that the premium was 
paid by the insured in January, 1926, after a time when the policy had lapsed, 
but by such payment it was duly reinstated. In January, 1927, another annual 
premium of $75 became due on said policy. The evidence tends to show that at 
said time the insured, Lewis, was insolvent, and could not pay said premium. 
In any event, at or about the time the premium became due, the appellee paid 
said premium, and Lewis and the appellee obtained from the insurance company 
a proper change in said policy substituting the appellee as beneficiary in said 
policy in place of the appellant. It does not appear that any notice of default 
in the payment of the premium on said policy was ever given to the appellant. 
The appellant did not know until after the death of Lewis that the policy had 
been changed substituting the appellee as beneficiary therein. After said change 
had been made, Lewis died insolvent. The note has not been paid, and it is 
impossible to collect anything thereon from the estate of Lewis. The insurance 
company recognizes its liability on the policy for the amount due thereon, and 
this action is brought for the purpose of determining whether the appellant or 
the appellee is entitled to the proceeds of said insurance policy. The evidence 
tends to show that the appellee knew of the existence of the old note of $5,000 
and of its renewal, and that the appellant was surety on said note, and also that 
the policy of insurance had been obtained as security for the protection of the 
appellant against his liability as surety on said note, and that it was originally 
payable to him as beneficiary. There is also evidence in the record, which is 
challenged by objection, tending to show that Lewis orally agreed with the 
appellant that he would not change the beneficiary in said policy. 

[1-4] I. It is contended that under the record there was no consideration 
for the naming of the appellant as a beneficiary under the policy as originally 
issued. The theory of the appellee is that, at the time of the execution of the 
renewal note, the maker, Lewis, was insolvent, that the original note was uncol- 
lectible from Lewis, and that the renewal note was therefore of no benefit to 
him, and that there was no consideration for the execution of the new note. It 
is a well-established rule in this state that a renewal note given for the same 
amount as the original note is supported by legal consideration. Klemm v. Weil, 
194 Iowa, 1073, 190 N. W. 388; German Savings Bank v. Geneser, 116 Iowa, 119, 
89 N. W. 201. Likewise it is a familiar rule that the extension of the time of 
payment of an obligation is consideration for the execution of a renewal note 
for the amount. Conkling v. Young, 141 Iowa, 676, 120 N. W. 353; First State 
Bank v. Williams, 143 Iowa, 177, 121 N. W. 702, 23 L. R. A. (N. §.) 123, 136 Am. 
St. Rep. 759. 


It is also urged that the fact that the debtor, Lewis, was insolvent at the 
time of the renewal of the note renders it without consideratidn. Such is not 
the rule. As bearing on the question, see Knapp v. Hoyt, 57 Iowa, 591, 10 N. W. 
925, 42 Am. Rep. 59; Shiveley v. Globe Manufacturing Co. (Iowa) 291 N. W. 266. 
In this connection, it is also proper to observe that, since there was consideration 
passing to the maker of the renewal note, this was sufficient to support the 
consideration passing to the surety. It is not necessary that an actual con- 
sideration pass to the surety. Miller v. Gardner et al., 49 Iowa, 234; Sherman v. 
Smith, 185 Iowa, 654, 169 N. W. 216; Bell v. Cooper, 190 Iowa, 529, 172 N. W. 
11, 180 N. W. 642; Charlson v. Farmers’ State Bank, 201 Iowa, 120, 206 N. W. 182. 

[5-7] II. It is contended that the policy of insurance, by its terms, provides 
that the insured reserved the right to change the beneficiary; that this provision 
in the policy was known to the appellant at the time the policy was obtained; 
and that by reason of said facts the appellant cannot complain of the change in 
the policy by the insured. The policy of insurance was obtained for the purpose 
of security to the appellant because of his becoming surety on the note of the 
said Lewis, and by said means loaning his credit to him. He had an insurable 
interest in the life of Lewis by virtue of such situation. Morrow v. National 
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Life Association, 184 Mo. App. 308, 168 S. W. 881; Embry’s Adm’r v. Harris, 107 
Ky. 61, 52 S. W. 958. 

In the recent case of Jacobson v. New York Life Insurance Co.; 199 Iowa, 
770, 202 N. W. 578, we considered a situation somewhat similar to that involved 
in the instant case. In said case we recognized the settled rule of this state that, 
where a right to change beneficiaries is reserved in the policy, the beneficiary 
first named acquires no vested interest in the policy, and that the person insured 
has the right at any time he may see fit to change the beneficiary. Undoubtedly 
such is the general rule. Ordinarily the selection of the beneficiary is a matter 
of voluntary action on the part of the insured, and no vested interest in the 
policy is acquired by the beneficiary, and a change may be made therein at the 
option of the insured with the consent of the company, and ordinarily no consent 
of the beneficiary is necessary. 

But there is an exception to this general rule where, as in the instant case, 
the policy is taken out for and in behalf of a beneficiary for a specific purpose, 
either under an agreement between the parties that the beneficiary shall not be 
changed, or under such circumstances as to render it inequitable to permit such 
change to be made. Where a policy of insurance is taken out for the benefit 
of a creditor of an insured, and where there is an agreement between the parties 
that there shall be no change in the beneficiary, a court of equity will enforce the 
rights of the original beneficiary as against those of a new beneficiary. This is 
especially true where there is evidence of an agreement between the insured 
and the original beneficiary that such change shall not be effected at least until 
the creditor’s claim against the insured shall have been satisfied in full. This 
rule is recognized in the Jacobson Case and in many authorities cited therein. 
In addition to said authorities, see McGrew v. McGrew, 190 Ill. 604, 60 N. E. 
861; Carter v. Carter, 35 Ind. App. 73, 72 N. E. 187; City Nat. Bank v. Lewis, 73 
Okl. 329, 176 P. 237; Tepper v. New York Life Ins. Co., 89 Misc. Rep. 224, 151 
N. Y. S. 1049; Ryan v. Boston Letter Carriers’ Mut. Ben. Ass’n, 222 Mass, 237, 
110 N. E. 281, L. R. A. 1916C, 1130. See, also, note to Stronge v. Supreme Lodge 
K. of P., 12 L. R. A. (N. S.) 1207; also note toe Savage v. Modern Woodmen, 33 
L. R. A. (N. S.) 773; and noté to Sipe v. Sipe, L. R. A. 1918E, 1033. 

[8] III. In the instant case there is evidence tending to show an oral agree- 
ment between the insured and the beneficiary to the effect that the insured would 
not change the beneficiary in said policy. The competency of the appellant as a 
witness is challenged because his evidence discloses a conversation between him 
and the insured who is now deceased. Code, § 11257, has no application to such 
a situation, and does not render the appellant incompetent to testify to the 
transaction between himself and the deceased. The appellee does not come 
within any of the classes_designated in the statute. The appellant was a com- 
petent witness, and the evidence is sufficient to sustain a finding that there was 
an oral agreement between the insured and the appellant that there would be 
no change in the beneficiary. 


[9] IV. It is urged as a defense to the appellant’s claim that the premiums 
on the policy were due on the 5th day of January of each year, and that on 
January 5, 1927, the insured was insolvent and could not pay the premium. It 
appears that the appellee paid the amount of said premium and prevented a 
lapse of the policy, and was substituted as beneficiary. It is contended that thc 
appellee having kept the policy alive, under such circumstances, by paying the 
premium, became entitled to be substituted as the beneficiary thereunder, and 
that the appellant lost nothing because the policy would have lapsed if said 
premium had not been paid by the appellee. At this point, however, the appellee 
is faced by another equitable consideration—that is the fact that the evidence 
shows that the appellee knew of the existence of the note in question; that the 
appellant was a surety thereon; that the insured had obtained said policy of 
insurance payable to the appellant as beneficiary for the purpose of securing the 
appellant on his liability as such surety on said note; and that said note had not 
been paid. The direct and circumstantial evidence in the case is sufficient to 
sustain such conclusion. We therefore have a situation where the appellee 
voluntarily paid the premium on the policy of insurance charged with notice of 
the equitable rights of the appellant in said policy. She could not, by paying 
said premium, have herself substituted as beneficiary in said policy against the 
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equitable rights of the appellant therein under such circumstances charging her 
with knowledge of said rights. 

Upon the entire record, we are constrained to differ from the concluston 
of the trial court. The decree must be reversed, and a decree must be entered 
in behalf of the appellant as prayed in his petition. It is so ordered. 

Stevens, C. J., and Albert, Morling, and Wagner, JJ., concur. 

Evans, J., not participating. 


NEW YORK LIFE INS. CO. v. DEAN et al. 
Court of Appeals of Kentucky. Nov. 20, 1928. 
11 Southwestern Reporter (2d) 417. 

1. INSURANCE—CLAUSE LIMITING LIABILITY IN EVENT OF SELF 
DESTPUCTION DOFS NOT FXYONERATE INSURER, IF INSURED 
DID NOT REALIZE CONSEQUENCE OF ACT. 

Clause in life insurance policy, limiting liability in event of self-destruction, 
whether insured be sane or insane, does not exonerate insurer, if insured at time 
he committed self-destroying act did not know, realize, or contemplate conse- 
quences thereof or that it would result in his death. 

(For other cases, see Insurance, Dec. Dig. § 446.) 


4. INSURANCE—EVIDENCE AS TO INSURED’S BEING SO INSANE 
WHEN COMMITTING SUICIDE AS NOT TO REALIZE EFFECT OF 
ACT HELD INSUFFICIENT TO JURY. 

In action on life insurance policy containing a clause limiting insurer’s liabil- 
ity in case of suicide, evidence as to insured at time of committing suicide being 
so insane as not to realize or comprehend effect of his act or that it would prob- 
ably result in death held insufficient for submission to jury. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 
Appeal from Circuit Court, Oldham County. 


Action by Edwin W. Dean and others against the New York Life Insurance 


Company. Judgment for plaintiffs, and defendant appeals. Reversed, with di- 
rections. 


Wm. Marshall Bullitt, John Tarrant, Gavin H. Cochran, and Bruce & Bullitt, 
all of Louisville, for appellant. 


‘ Robert T. & Wm. Crowe and J. Ballard Clark, all of La Grange, for ap- 
pellees. 

Tuomas, J. On April 3, 1925, the appellant and defendant below, New York 
Life Insurance Company, issued a policy upon the life of William J. Dean, in 
which it agreed to pay upon his death, to the beneficiaries named therein, the ap- 
pellees and plaintiffs below, Edwin W. Dean et al., the sum of $2,000. The pol- 
icy contained this independent clause: 

“Self-Destruction.—In event of self-destruction during the first two insurance 
years, whether the Insured be sane or insane, the insurance under this Policy 
shall be a sum equal to the premiums thereon which have been paid to and re- 
ceived by the Company and no more.” 

On October 27 of the same year the insured destroyed his life by shooting 
himself through the head with a pistol and from the effects of which he imme- 
diately died. Defendant declined to pay the policy, because of the above- inserted 
clause contained therein, and plaintiffs brought this action against it in the Old- 
ham circuit court to recover the amount thereof. In their petition they set out 
the above clause contained in the policy, and then alleged: 

“That at the time the said William J. Dean shot himself he was so insane that 
he did not know he was taking his life and did not know that the act which he 
was committing would probably result in his death.” 

The answer admitted the execution of the policy, and then set out the “self- 
destruction clause” that it contained, followed by the averment, that on October 
27, 1925, the insured killed himself “while sane, and at a time when he had mind 
enough to know that the act he committed would probably cause his death.” In 
another paragraph defendant offered to confess judgment for the amount of the 
premiums that had been paid on the policy, together with interest thereon. The 
reply denied that the insured destroyed his life “while sane or at a time when he 
had mind enough to know that the act he committed would probably cause his 
death.” With the pleadings in that condition, defendant moved for the burden 
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of proof, which the court overruled, and to which it excepted. At the close of 
all the testimony, it again moved for the closing argument to the jury, which the 
court overruled, and it again excepted. There was a verdict in favor of plaintiffs 
for the full amount of the policy, upon which judgment was rendered, and 
which the court declined to set aside on defendant's motion for a new trial, and 
it has appealed. 

The errors relied on for reversal are (1) the refusal of the court to sustain 
defendant’s motion for the burden of proof; (2) error of the court in overruling 
its motion for a peremptory instruction in its favor, made at the close of plain- 
tiff’s testimony and at the close of all the testimony; and (3) that the verdict is 
flagrantly against the evidence. 

In disposing of error (1) it is necessary to make some brief observations on 
the extent of the defense based upon such clauses in life insurance policies. In 
the case of National Life Insurance Co. v. Watson, 194 Ky. 355, 239 S. W. 35, 35 
A. L. R. 156, an epitomized history of what has come to be known as the “suicide 
clause” in life insurance policies was made, as was partially done in the prior 
case of Manhattan Life Insurance Co. v. Beard, 112 Ky. 455, 66 S. W. 35, 23 
Ky. Law Rep. 1747. In those two cases, as well as numerous others intervening 
between them and in some prior to the first and subsequent to the last of them, 
this court announced its interpretation of such clauses against suicide (and similar 
expressions) “either sane or insane’; and which interpretation was and is that 
the clause furnishes a complete defense, unless the insured at the time of com- 
mitting the act resulting in his death “was so devoid of mind” at the time as to 
not know or realize the nature of his act and the physical consequences thereof, 
or, in other words, “that he did not know what he was doing and did not intend 
to commit the act which resulted in his death” (from the Watson opinion). That 
interpreted application of the defense, though firmly settled in this and a few 
other states, is contrary to the one given to such clauses by a large majority of 
other courts as will be seen in the annotations to the Watson Case in the volume 


of 35 A. L. R. supra, beginning on page 166 and extending to and including page 
187. 


[1] We are not now concerned with the question as to whether the majority 


or the minority rule of interpretation be the correct one, since, if for no other 
reason, the stare decisis dcectrine admonishes us that we should not reject the 
minority rule after having so thoroughly aligned ourselves with the other courts 
adopting and applying it. Under that interpretation such clauses do not exonerate 
the insurer if the insured at the time he committed the self-destroying act did 
not know, realize, or contemplate the consequence of his act. or that it would re- 
sult in his death. In other words, that the attempt in the clause to excuse de- 
fendant from payment of the policy if the insured was insane would not have that 
effect if his insanity was to the extent indicated. That being true, a pleading re- 
lying on such defense would be incomplete if it merely averred that the insured 
committed suicide, or if it also went further and averred that he suicided while 
insane, without averring the additional element to complete the defense under the 
minority interpretation; i. e., that at the time he did so, though insane, he possessed 
mind enough to realize and contemplate the results of his act and committed them 
with the intention to produce his death. If such allegations are necessary to a 
complete defense, it necessarily results from the rules of logic as well as those 
of good pleading that the burden would be on defendant to prove such pleaded 
defense if the facts contained therein were denied. 


[2] For the same reason, it is well settled by adjudications from this and 
other courts, as well as by text-writers on the subject, that a plaintiff is not re- 
quired to anticipate in his pleading setting up his cause of action any defense 
that might be interposed to it and negative therein such defense, and that, if he 
does do so, such anticipatory matter will be treated as surplusage and be given no 
more effect than if it had been entirely omitted from the pleading in which it ap- 
pears. 2nd which rule seems to be universally applied in actions on life insurance 
policies containing such clauses, as will be seen from annotations to the case of 
Starr v. AEtna Life Insurance Co., 41 Wash. 228, 83 P. 113, 4 L. R. A. (N. S.) 
636, and annotations to the case of Red Men’s Fraternal Accident Association of 


oe v. Rippey, 181 Ind. 454, 103 N. E. 345, 104 N. E. 641, 50 L. R. A. (N. 
.) 1006. 


In the case of Philadelphia Life Insurance Co. v. Farnsley, 162 Ky. 27, 171 
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S. W. 1004, we had before us the question as to whether plaintiff, in a suit on a 
contract containing several clauses, should anticipate and avoid a defense con- 
tained therein in a separate and independent clause from the one containing the 
promissory obligation which was sought to be enforced, and we held that he was 
not so required, but that, on the contrary, is was defendant’s duty to rely on it 
in his defensive pleading if he desired to avail himself of it. Such conclusion so 
reached in that case is in complete accord and in perfect harmony with general 
rules of good pleading as announced by recognized legal authors and as adopted 
and approved by the courts throughout the country. 

Later cases from this court applying that rule of practice are, Anderson y. 
Greenville Coal Co., 205 Ky. 111, 265 S. W. 472, and Home Insurance Co. of New 
York vy. Johnson, this day decided and reported in 11 S. W.(2d) 415. In the 
Anderson opinion, in determining the legal effect of such anticipatory pleading, 
we said: 

“It adds nothing to the petition, nor does it detract anything from it. A plea 
in avoidance of a defense naturally and logically should be made in a reply, and 
it was wholly unnecessary to encumber the petition with this matter in avoidance.” 

And in the annotations in volumes 4 and 50 L. R. A. (N. S.), supra, in deal- 
ing with this question of pleading in life insurance cases involving forfeiture 
clauses in the policy, the learned annotator says: : 

“It is well settled that in actions on life or accident policies the plaintiff need 
not allege that the death or injury of the insured did not result from a cause 
which by the terms of the policy would relieve the insurer from liability.” 

Many cases are cited wherein plaintiff anticipated in his original pleading 
defenses to actions on the policy, and which were contained in it, other than that 
arising upon the “suicide clause,” and in all of them it was held that the pleading 
was bad and_ that the anticipated matter was pure surplusage and plaintiff 
obtained no advantage thereby; and, in the opinion in the Johnson Case, supra, 
we announced the rule that such anticipations could not serve to deprive 
defendant of the burden of proof if he were otherwise entitled to it. Other 
cases to the same effect are cited in that opinion, and in the annotations supra, 
to the case in 4 L. R. A. (N. S.), the general rule, as applied in the Johnson 
opinion, is thus stated: 


“In such cases the burden of proof is not put upon the plaintiff, even though 
his petition negatives the excepted causes of the death or accident stated in 
the policy, as such an allegation is unnecessary on his part, and he is under no 
duty to establish it by evidence. * * * In a very large number of cases where 
this rule of law is applied, the defense upon which the insurer relies to avoid the 
policy is suicide. And, whether the policy sued on is one of life or accident 
insurance, the authorities are agreed that it is the insurers duty to prove that 
the assured took his own life.” 


See, also, to the same effect, ‘the text in 37 C. J. 607, § 394. 


Some of the other numerous domestic cases in which the burden of proof, 
in cases like this one, was adjudged to be on defendant, are Mutual Benefit Life 
Insurance Co. v. Daviess, Ex’r, 87 Ky. 541, 9 S. W. 812, 10 Ky. Law Rep. 577; 
Manhattan Life v. Beard, 112 Ky. 455, 66 S. W. 35, 23 Ky. Law Rep. 1747: 
Masonic Life v. Pollard, 121 Ky. 349, 89 S. W. 219, 28 Ky. Law Rep. 301, 123 Am. 
St. Rep: 198; Modern Woodman vy. Neeley, 111 S. W. 283, 33 Ky. Law Rep. 
758; Sovereign Camp v. Salmon (Ky.) 126 S. W. 358; Inter-Southern Life v. 
Boyd (Ky.) 124 S. W. 333; Metropolitan Life v. Maddox (Ky.) 127 S. W. 503; 
Commonwealth Life v. Hughes, 145 Ky. 650, 140 S. W. 1014; Sovereign Camp v. 
Ethridge, 166 Ky. 795, 179 S. W. 1022; Security Life Ins. Co. of America v. 
Duncan’s Adm’r, 184 Ky. 443, 211 S. W. 758; National Life v. Watson, 194 Ky. 
355, 239 S. W. 35, 35 A. L. R. 156; and Penn. Mutual v. Roberts, 207 Ky. 524, 269 
S. W. 736. In some of them it does not appear from the opinion upon which 
party the trial court adjudged the burden because it was accepted without com- 
plaint on appeal, but in the Daviess, Hughes, and Duncan Cases complaint was 
made in this court, and we held that the court properly adjudged the burden on 
defendant, and in each of them the defense was based on’a clause in the policy 
similar in all respects to the one involved in the instant case. 


_ But it is insisted by plaintiff's counsel that the Anderson Case, supra, and those 
of Sovereign Camp vy. Landrum, 158 Ky. 841, 166 S. W. 598, and Vicars v. Aétna 
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Life Insurance Co., 158 Ky. 1, 164 S. W. 106, sustain the trial court in this case 
in adjudging the burden to be on plaintiff. The Anderson and Vicars Cases grew 
out of claims under accident policies, the promising clauses or sections of which 
expressly excluded bodily injuries “where intentionally self-inflicted, while sane 
or insane.” Under the universally settled rule that where such exceptions and 
exclusions are contained in the same section of the writing upon which the action 
is brought, proper pleading requires that they be negatived in the pleading of 
plaintiff declaring thereon, we held in those two cases that the plaintiff in each 
of them was required in his petition to negative that exclusion, and that being 
true the burden was on him to prove his negative allegation, if denied. More- 
over, if the insured under such accident policy intentionally inflicts injury or death 
upon himself, the loss would not result from such accidental causes against which 
the policy was issued; but, if such an injury was so inflicted, and at a time when 
the insured did not comprehend or intend the consequences of his act, then it 
would be an accidental one within the terms of the policy and for which a re- 
covery might be had. It is incumbent on plaintiff in a suit on that character of 
policy to bring his case by his pleading within its terms, and, if any fact necessary 
therefor should be denied, the burden would be upon him to establish it. It is 
therefore patent that neither of those cases militate against the rule hereinbefore 
discussed, since this case is not brought to recover on an accident policy. 

[3] It must be admitted, however, that the Landrum Case seems to support 
the contention of counsel for plaintiff. It was criticized in the Duncan opinion, 
but neither its approval nor its rejection was necessary for the yo of that 
case, and no expression thereon was made. In so far as it holds that the burden 
is upon plaintiff in defenses to actions on life insurance policies based on the mod- 
ern suicide clause contained therein, it is out of harmony with not only the uni- 
versal doctrine and holding of courts generally on the particular question of prac- 
tice, but likewise out of harmony with our numerous opinions supra, upon the 
same point; and for that reason it should no longer be followed, and it is hereby 
overruled. It results, therefore, that the court erred in overruling defendant’s 
motion for the burden of proof, and which brings us to a consideration of error 


2, relating to the merits of the case. 


[4] 2. Before entering upon the discussion of error (2) it should be kept in 
mind that the issue was, not that the insured, W. J. Dean, was insane at the time 
he pulled the trigger of the pistol that sent the ball through his brain, but whether 
he at that time was so insane that he did not realize or comprehend the effects of 
his doing so, or that it would cause the pistol to fire and send the bullet through 
his brain, resulting in his death. We have hereinbefore seen that, unless the in- 
sanity was to that extent, no recovery could be had on the policy, notwithstanding 
the insured was insane at the time. 

The testimony introduced was, in substance, that Dean at the time of his death 
was about 48 years of age, and was and had been for a considerable time local 
agent of the Louisville & Interurban Railway Company at La Grange. He was 
reared on a farm in Henry county that had been in his family for more than 100 
years, and he was very much attached to it. He and some other heirs inherited 
it, and in an effort to preserve it in the Dean family he purchased the interests of 
the other heirs. He thereby became indebted to two banks and to an individual 
in the aggregate sum of between $6,500 and $7,000. One of the banks failed, and 
he could no longer get an extension of time from its receiver, which resulted in 
a suit to foreclose the liens on the farm and sell it in satisfaction thereof. Judg- 
ment had been obtained for that purpose, and the land was advertised for sale. 
He was unable to obtain the money with which to extinguish the liens or to ob- 
tain an extension by partial payment, and under such circumstances he grew 
morbid. He became much less jolly and talkative than formerly. He recognized 
his friends and talked to them intelligently and approached at least one person 
in an effort to obtain a loan. The individual creditor who held a third lien on the 
farm would most likely realize nothing therefrom on his debt, and he had threat- 
ened to attach the wages of the insured, all of which brought about the condition 
described by the witnesses. Insured continued to perform his duties as agent 
for his principal, and attended upon them punctually and regularly in the careful 
manner he had theretofore done and as required by his employment. Sometimes 
he would pass old acquaintenances on the street without observing them, but 
when spoken to he would answer and converse with them, and he approached a 
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deputy sheriff of the county, who he had learned contemplated resigning as such, 
with a view to obtain that position because it paid more than did the local agency 
for the railroad company. That occurred a few days before the suicide, and to 
that witness he talked normally and intelligently, but to all his acquaintenances the 
fact that he was morose and somewhat depressed, resulting in a change in his for- 
mer condition and habits, was observable; but none of the witnesses (except one 
to be hereinafter referred to) testified that according to their opinion he was in- 
sane, or that he did not know what he was doing, not even his son, the appellee, 
Edwin W. Dean. On the contrary, all of them who testified on the point stated 
their belief that he did know what he was doing upon the various occasions testi- 
fied to after the morose condition was observable. 


The coroner of the county, Dr. Connell, was introduced by plaintiffs, and he 
testified to a conversation he had with deceased some several days before his 
death, which occurred either at the home of witness or his office, and he gave 1t 
as his opinion that at that time the insured did not know what he was doing. 
In giving his testimony on that particular point, he said, “I do not think he did 
realize what he was doing at all from one or two reasons,” which he proceeded 
to detail, and they were: First that on the occasion referred to the insured 
had brought his young 4 year old son to the doctor and insisted that the boy 
was afflicted with some kind of skin eruption, which the witness could not 
detect artificial light, the visit being made at night; and the second reason 
was that the insured on a prior occasion approached witness to become surety on 
insured’s note, or to lend him some money, and because witness did not have 
any money to lend, or because, perhaps, his name on a note would be of little 
value, he concluded that deceased was so insane that he did not know what he 
was doing. The witness did not testify that the young son of deceased was not 
afflicted in the manner insisted on by the latter, but only that, if it was true, 
witness could not detect it by artificial light. It will first be observed that the 
testimony of that witness did not relate to the exact time of the suicide, but, 
waiving that point, an analysis of his only reasons for his opinion so thoroughly 
and completely refutes it as to eliminate his testimony on that issue of fact. 


A merchant in La Grange by the name of Prewitt, who was a friend of 
insured, went to the depot of the railway company for which he worked about 
6 o'clock on the morning of the suicide and found him removing ashes from 
the stove in the office, and a usual and normal conversation occurred between 
them. Witness went away and returned to the office a few minutes after 8 
o’clock, and what occurred at that time is best told by himself when he said: 


“T had an order for a suit of clothes to go to Anchorage, if I remember 
right it was about five minutes after eight, I fixed this suit of clothes up and 
went down on that side of the street and cut across by Downs’ garage, I walked 
in the front door, and I noticed the door leading into the freight room was 
open, well, the first thought struck me that Bill (insured) wasn’t there, when I 
saw that door open I knew he wouldn’t leave that open, I come out and walked 
around the back part of the depot, I walked up on the platform and got hold of 
the doors and pulled them open, and Bill I guess he was standing ten feet to my 
left with his back to me just as I walked in, I says, ‘hello Billy,’ he kinder 
straightened up this way (Witness indicating), I saw him do this way (Witness 
indicating), put his hand in his coat, he never answered me, he went right on 
down the steps into his office and me after him, and there were some pigeon holes 
with papers in them where he sold tickets there, I saw him put something in 
there, I didn’t see the gun, I says, ‘Billy, here is a suit of clothes that I want to 
send to Anchorage, I don’t want to send it on the baggage car it is always 
full of water and it damages the suit,’ I says, ‘will you send it on the baggage 
car? He never answered me, I says, ‘I am going to lay it up here’ and laid it 
up here, I didn’t know what I was talking about, he never did answer me, I went 
on out and started on down the street back to the store, and on my way back 
I got to thinking about it, I says, “there is something wrong with that fellow, 
that fellow is not acting right,’ so when I got in the store my brother and 
Charley Davis were standing back by the stove talking, ‘I says I saw something 
just now that scared me, I don’t know whether it is my imagination or what,’ 
they said, ‘what is it?” I said, ‘I believe Bill Dean is going to kill himself,’ and 
then I told them what I saw, they said, ‘Why didn’t you take it away from 
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him?’ I says, ‘that is a difficult proposition,’ they said, ‘you ought to have done 
something.’ I said to my brother ‘[ will go back down there, and if he did have a 
gun, I know where he put it and I will get it, and if I don’t get the gun I will 
stay with him until time for him to leave,’ he said, ‘all right, go ahead.’ So I 
went back, my package was still laying on the edge of the desk where I laid it, 
I thought to myself what am I going to say to get to see whether that was a gun 
or not, I said ‘Billy, I want to prepay that package to Anchorage,’ I walked over 
and looked at the package, he had never made out a bill of laden for it, I says, 
‘I want to prepay it,’ he never did answer me, he went over to this chair, he 
didn’t set down, he was making out a bill of laden, while he was making out the 
bill of laden, I come over behind him where those pigeon holes were, I took my 
hand and felt in all of the pigeon holes and papers but there was no gun there, 
I thought well maybe I am wrong about that, maybe that wasn’t a gun, I came 
on back and set down on the corner of his desk, the west corner of his desk, 
right by my package, he made out two or three bills of laden, when he made 
out one he would pick it up and wad it up and throw it down, when he made out 
the last one he wrapped it around a string, I happened to look over in the corner 
and there was a rifle, looked like a twenty two rifle, I says, ‘Billy, whose rifle is 
that?’ He says, ‘I don’t know somebody left it there,’ I looked up about that 
time, it was about twenty minutes after eight, I says, ‘Billy that car will be in 
here in a few minutes,’ I says, ‘when it does, you are not feeling good and I am 
not either, I am going to get in my car®and come down here and we will take a 
ride,’ and he never did answer me, so he turned and walked out by the stove, and 
he turned around and in a few minutes he came back, I was kinder sitting in this 
position (Witness indicating) right on the edge of the desk with my left foot on 
the floor, he came over and didn’t say anything, there was a tablet there I was 
sitting on it, he took and pulled it out from under me and opened the tablet and 
wrote it and then he turned it back this way kinder (shut it) and rubbed his 
hand over it, then he goes on out to where the stove was, stood there by the 
stove a few minutes and started up the steps leading into the freight room, I 
don’t know whether there is three or four flight of steps, anyway from where I 
was sitting I could see the double doors back of the freight room, so he 
started up, I guess he had gotten about two steps, when he did, I just eased down 
this way and started after him, he turned around and he comes back, and picks 
up a piece of paper and wads it up and throws it down, then he goes on back and 
started up the steps again in a hurry. I thought may be somebody was calling 
back to the door to get some freight, I had a plain view of him, he started on 
up and he got just half way to the freight room, he just turned absolutely to his 
right and dashed across, when he did I jumped and I run and I just got in the 
freight room just as he shot himself, I hollered at him, says, ‘Billie’ just that 
way.” 

He then told about procuring the note written by deceased as detailed in 
his testimony, and that he delivered it to Dr. Connell, who produced it on the 
trial, and it was completely identified as the one given to him by the witness, 
Prewitt, although the latter testified that he was unable to identify the paper so 
produced by the witness Connell. Another witness testified that, immediately 
before the witness, Prewitt, made his second visit to the depot, he purchased 
of deceased a trip passbook, and that the latter stamped each ticket therein as 
he had theretofore done and as his duties required, and that he collected therefor 
the usual charges. About twenty minutes before the insured shot himself, he 
had a telephone conversation with the superintendent of the railway company 
at Louisville, and that officer thus testified concerning it: 

_ “Q. By telephone what was the last conversation? A. About twenty 
minutes. 

“Q. At that time did he seem to recognize you—to recognize that you were 
his superior? A. Yes, sir. 

“Q. What did you talk to him about? A. Freight waybill, he had one to 
send in, it was the custom for the agents to send the freight bills with all freight 
shipments and he had one to send in. 

“Q. He knew you were talking to him about a waybill? A. Yes, sir. 


“Q. All of his business was transacted through you? A. Yes, sir.” 
It is well known to the profession that mental capacity sufficient to make a 
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will is not lacking if the testator has mind enough to take a survey of his prop- 
erty, to know its value, and the objects of his bounty and his duty to them and 
to dispose of his property according to a fixed purpose. In numerous cases 
appealed to this court, involving such necessary testamentary capacity, we held 
that the testimony, which in many of them was apparently stronger against 
such capacity than is the testimony we have recited to establish the insanity 
of the insured, did not sustain that ground of contest, and we directed an instruc- 
tion to sustain the will. Some of those cases are Clark v. Young, 146 Ky. 377, 
142 S. W. 1032; Cecil’s Ex’r v. Anhier, 176 Ky. 198, 195 S. W. 837; Schrodt’s Ex’r 
v. Schrodt, 181 Ky. 174, 203 S. W. 1051; Bailey v. Bailey, 184 Ky. 455, 212 S. W. 
595; Wiggington’s Ex’r v. Wiggington, 194 Ky. 385, 239 S. W. 455; and Redeman 
v. Ruff, 196 Ky. 471, 244 S. W. 910. We will not recite even the substance of the 
testimony in any of them bearing upon the mental capacity of the persons 
involved, but a reading of the opinions will reveal that in many of them the 
tesimony as to the mental impairment of the testator was equally as strong, if 
not stronger, than the testimony we have thus far related upon the mental 
condition of the insured in this case, and it would seem that, if the rule as 
applied in will contest cases should prevail in this character of case, defendant’s 
motion for a peremptory instruction should have been sustained. 

But there is yet another piece of testimony introduced on the trial of this 
cause which to our minds conclusively demonstrates that the insured knew at 
the time he fired the fatal shot that 4t would result in his death, and which 
result he then and there contemplated and intended. That testimony is the 
“suicide note” that he wrote immediately before taking his life. It says: 

“Goodbye loved ones and dear sweet baby. I ask forgiveness from one and 
all. Trouble is the cause. Will.” 


It seems to us that it would be folly, as well as a travesty upon the adminis- 
tration of the law, for a court, whose solemn duty it is to ascertain the truth and 
administer justice, to conclude and adjudge otherwise than that the language of 
that note convincingly demonstrates that its writer fully realized and thoroughly 
knew what he then and there purposed and contemplated, and which purpose 
he almost immediately thereafter carried into execution. We are unable to 
see how any one of ordinary intelligence, in the light of human observation and 
experience could come to any other conclusion than that the writer was bidding 
his loved ones good-bye because he contemplated departing from them. Such 
contemplated departure was of such a nature that he thought it necessary to 
ask their forgiveness and to reveal to them the reasons for his contemplated 
rash and abnormal act. 


In only two of the many suicide cases brought to this court, as far as we 
have been able to find, did there appear a note written by the deceased, and 
they are Sovereign Camp Woodmen of the World v. Ethridge, 166 Ky. 795, 179 
S. W. 1022, and Penn. Mutual Life Ins. Co. v. Roberts, 207 Ky. 524, 269 S. W. 736. 
The note in the Ethridge Case did not relate to the contemplated suicidal act. 
Insured had been arrested and charged with the crime of grand larceny, and the 
note, the date of which does not appear, was addressed to his mother, and in 
which he denied his guilt and asserted his innocence. Clearly it could and did 
not contain any inherent evidence of any contemplated suicidal act, and for that 
reason could have no bearing upon the issue now being considered. 

[5] In the Roberts Case the note read: 


“I have lost my mind. This is being written during a period of partial 
sanity. I want Mr. J. M. Parker in room 212 to take charge of my body, and 
arrange about getting it to Memphis, where my wife is, for burial. First com- 
municate with her at 1961 Union Ave., Memphis, Tenn., and see if she wants me 
buried here or brought there for burial. I want him to see that my wife gets my 
insurance properly paid over to her, which at this time is over $40,000.00, also a 
$2,000.00 policy to my father & mother at Buchanan, Ky.” 

It was dated March 3, 1921, and the insured, who was the writer of it, com- 
= suicide one month thereafter. In commenting on is probative effect, we 
said: 

“If written upon the night of insured’s death it furnished much stronger 
evidence of suicide than if written a month before, and is by its terms almost, 
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if not conclusive, proof that when written insured contemplated some action which 

he knew would result in his death.” 

Equally conclusive of that fact is the note written by the insured in this 
case, and which was done by him within a minute or two before he executed 
his contemplated act. When we add the force of that note to the other testi- 
mony we have herein reviewed, and duly weigh the whole of it in the light of 
human experience and human conduct, and then measure it by the rule governing 
the court’s duty in giving peremptory instructions, we are forced to the conclusion 
that the evidence in this case failed to establish that the insured at the time he 
killed himself was so insane as that he did not know the consequences of his act 
or what he was doing, and which fact must be established, as we have seen, 
before the right of recovery exists. The rule governing the giving of a peremp- 
tory instruction is that, if upon a consideration of all the testimony, including 
collateral facts and circumstances, there is no reason for honest difference of 
opinion among intelligent men upon the issue, it is then the duty of the court 
to so instruct the jury. We think the testimony in this case leaves no room for 
the conclusion essential to a recovery, and for that reason the motion for a 
peremptory instruction should have been given, and, if upon another trial the 
evidence is substantially the same as upon this one, the court will sustain the 
motion if made. The disposition of this error necessarily sustains error (3), 
and further comment thereon is unnecessary. 

Wherefore the judgment is reversed, with directions to grant the new trial 
and for proceedings consistent with this opinion. 

METROPOLITAN LIFE INS. CO. v. CLEVELAND’S ADM’R. 
Court of Appeals of Kentucky. Oct. 16, 1928. 
As Modified Dec. 21, 1928. 
11 Southwestern Reporter (2d) 434. 

5. INSURANCE—PROOF OF INSURED’S DEATH, SIGNED BY INSUR- 
ED’S MOTHER, HELD IMPROPERLY EXCLUDED IN ACTION ON 
LIFE POLICY. 

In administrator’s action on life policy, proof of death, signed by insured’s 
mother, held improperly excluded. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

6. INSURANCE—TESTIMONY OF DOCTOR ATTENDING INSURED 
PRIOR TO HER DEATH HELD ADMISSIBLE TO SHOW INSURED’S 
CONDITION, INSURER PLEADING IN DEFENSE THAT INSURED 
HAD DISEASE OF URINARY ORGANS. 

Testimony of physician attending insured prior to her death, as to insured’s 
condition and as to whether she was infected with disease of her urinary organs, 
held improperly excluded, where insurer pleaded such facts in defense to action 
on life policy. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

7. INSURANCE—INSURER, DEFENDING ACTION ON LIFE POLICY ON 
GROUND THAT AT TIME OF APPLICATION INSURED HAD DI- 
SEASES OF URINARY ORGANS, COULD INTRODUCE EVIDENCE 
OF WHAT CONSTITUTED DISEASES. 

Where insurer, in action on life policy, contended that insured, when making 
application, had diseases of the urinary organs, it was competent for insurer to 
introduce evidence showing that syphilis, gonorrhea, and venereal warts are di- 
seases of the urinary organs, and that insured had been affected with those dis- 
eases. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

8. INSURANCE—INSURED’S MEDICAL DIRECTOR MIGHT TESTIFY. 
IN ACTION ON LIFE POLICY, WHETHER INSURER ISSUED POL- 
ICY RELYING ON STATEMENTS IN APPLICATION THAT IN- 
SURED HAD NOT HAD CERTAIN DISEASES. 

Insured’s medical director, in action on industrial life policy, where insurer 
defended on ground that insured had disease of the urinary organs, might testify 
as to whether insurer, in issuing policy, relied on the statements in the applications 
that insured had not had such diseases, or jaundice, or similar ‘answers. 


(For other cases, see Insurance, Dec. Dig. § 664.) 
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9. INSURANCE—WHETHER INSURED PAID PREMIUM ON LIFE POL- 
ICY, WHERE RECORDS OF INSURER SHOWED PREMIUM PAID, 
CREDITED, AND RETAINED BY IT, HELD FOR JURY. 

Where records of insurance company showed that premium on life policy was 
paid and credited to insured on books and retained by it, issue in action on policy 
by insured’s administrator as to whether insured paid it or not held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


10. INSURANCE—INSURER SUED ON LIFE POLICY HELD NOT EN- 
TITLED TO PEREMPTORY INSTRUCTION, INSURER’S RECORDS 
SHOWING RETAINED PREMIUM AND POLICY NOT REQUIRING 
DELIVERY. 


In action by insured’s administrator on industrial life policy insurer as de- 
fendant held not entitled to a peremptory instruction on ground that no premium 
was paid by insured, that policy lapsed, because premium tendered was not ac- 
cepted and that policy was not delivered where insurer’s records show that prem- 
ium was paid and credited to insured and retained by insurer, the policy also pro- 
viding for four weeks period of grace after payment of first premium during 
which time insured’s death occurred and requiring only that the insured be alive 
and in sound health at its date, not making delivery a prerequisite to validity. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


11. INSURANCE—WHETHER INSURED, WHEN LIFE POLICY WAS 
ISSUED WAS IN SOUND HEALTH, HELD FOR JURY. 


In administrator’s action on life policy, where insurer pleaded in defense that 
insured at time policy was issued was not in sound health, whether insured was 
in sound health at that time held ior jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

12. INSURANCE—CONTRACT IN WHICH INSURER FOREGOES FOR- 
FEITURES ALLOWED SHOULD BE GIVEN EFFECT, PREMIUM 
BEING REASONABLE AND CONSISTENT WITH STATUTE AND 
PUBLIC POLICY (Ky. St. § 639). ; 

Effect should be given to insurance contract, wherein insurer foregoes some 
of the grounds of forfeiture allowed by Ky. St. § 639, if the premium is not un- 
reasonable, or violative of statutes or public policy, as it is permissible for insurer 
to contract for less, but not more, than the statute allows it to contract for. 

(For other cases, see Insurance, Dec. Dig. § 291[2].) 

13. INSURANCE—INSTRUCTION IN ACTION ON LIFE POLICY, FOL- 
LOWING LANGUAGE OF APPLICATION AGREED AS MISREPRE- 
SENTATION WARRANTING FORFEITURE, HELD NOT ERRON- 
EOUS MISREPRESENTATION, BEING CONSISTENT WITH STA- 
TUTE AND PUBLIC POLICY (Ky. St. § 639). 


In action on industrial life policy, instruction which followed language of ap- 
plication prepared by insurer, and which insured and insurer contracted should be 
character of misrepresentation that would avoid policy, held not erroneous, where 
the provisions of the policy were reasonable, and consistent with public policy and 
Ky. St..§ 639, providing that statements and descriptions in application shall be 
deemed representations, and not warranties, nor shall any representations, unless 
material or fraudulent, prevent recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

14. INSURANCE—STIPULATION IN POLICY AS INDUCEMENT TO IN- 

SURED, INTENDED TO BE GROUND OF FORFEITURE. MUST EX- 


CLUDE OTHER GENERAL GROUNDS AND BE CONSTRUED IN LIEU 
OF OTHERS. 


Stipulation in insurance contract, which was an inducement for insured to pro- 
cure insurance, and intended by parties to be a ground of forfeiture, on which in- 
surer could rely, being specifically stated, must exclude all other grounds of gen- 
eral nature, and should be construed as being inserted in lieu of all others. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Appeal from Circuit Court, Franklin County. 

Action by the administrator of the estate of Ethel Cleveland, deceased, against 
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the Metropolitan Life Insurance Company. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded. 

Bruce & Bullitt, Jno. E. Tarrant, Eugene B. Cochran, and Wm. Marshall 
Bullitt, all of Louisville, for appellant. 

W. C. Marshall, of Frankfort, for appellee. 

McCanpiEss, J. Ethel Cleveland’s administrator recovered a judgment against 
the Metropolitan Life Insurance Company for $484 on an industrial life policy. 
On this motion for an appeal, the conclusions reached by the court on the various 
questions raised by appellant will be noticed in their order without an elaborate 
statement. 

{1,2] The mother of the insured, although one of the heirs at law, and as 
such testifying for herself, is nevertheless a competent witness as to conversations 
and transactions occurring in her presence, between the insured and the agent of 
the company who took the application, issued the policy, and who, it is claimed, de- 
livered it, as she falls within the exceptions enumerated in section 606, Civil Code 
(Burk v. L. & N. R. R. Co., 219 Ky. 163, 292 S. W. 486); hence the court did not 
err in permitting her to testify to such facts. But she may not testify to any 
transactions with, or acts done or omitted to be done by, deceased, not in the 
presence of such agent, and the court will so rule on another trial. 

{3] The court did err in excluding from the evidence the certified copy of the 
certificate of the death of insured, furnished by the registrar of vital statistics, 
as this is permissible under section 2062a, subsecs. 1, 7, 21, Ky. Statutes. While 
this section has not heretofore been construed, a similar act was held valid in 
Andricus v. Pineville Coal Co., 121 Ky. 724, 90 S. W. 233, and the exact point has 
been decided many times in other jurisdictions. Bozicevich v. Kenilworth Mercan- 
tile Co., 58 Utah, 458, 199 P. 406, 17 A. L. R. 346; Simpson v. Wells, 292 Mo. 301, 
237 S. W. 520; Krapp v. Metropolitan Life Ins. Co., 43 Mich. 369, 106 N. W. 
1107, 114 Am St. Rep. 651; State v. Pabst, 139 Wis. 561, 121 N. W. 351; Blair v. 
Sayre, 29 W. Va. 604, 2 S. E. 97; Shamlian v. Equitable Acc. Ass’n, 226 Mass. 67, 
115 N. E. 46; Griffith v. Continental Cas. Co., 290 Mo. 455, 235 S. W. 83; Bran- 
ford Trust Co. v. Prudential Ins. Co., 102 Conn. 481, 129 A. 379, 42 A. L. R. 1450; 
Gilchriest v. Mystic Workers, 188 Mich. 466, 154 N. W. 575, Ann. Cas. 1918C, 757; 
Metropolitan Life Ins. Co. v. Parks, 210 Ala. 261, 97 So. 788; Robinson v. Western 
oa Gas Co., 184 Cal. 401, 194 P. 39; Sandberg v. State, 113 Wis. 578, 89 N. W. 

[4,5] Also the physician who made out the medical report embodied in the 
certificate may be introduced in rebuttal by the plaintiff, if his evidence tends to 
impeach the certificate. The court also erred in excluding the proof of death, 
signed by insured’s mother. Supreme Lodge of Pythias v. Bradley, 109 S. W. 
1178, 33 Ky. Law Rev. 413. 

[6,8] The application was made November 4, 1926. It is claimed the policy 
was delivered November, 17th, and insured died on December 4th. Dr. Coblin 
visited her two or three times within three weeks of her death. In view of the 
defenses to which reference will be made later, the court erred in excluding his 
evidence as to her condition at those times and as to whether she was infected 
with disease of the urinary organs. For the same reason it was competent for the 
defendant to introduce evidence showing that syphilis, gonorrhea, and venereal 
warts are diseases of the urinary organs, and that the insured had been infected 
with those diseases, but this evidence of course may be rebutted by physicians 
who deny that the matters mentioned are diseases of the urinary organs. Under 
the issues presented, and for reasons presently appearing, the company’s medical 
director might testify as to whether the company, in issuing the policy, relied on 
on the statements in the application that insured had not had diseases of the urin- 
ary organs, or jaundice, or similar answers. 


The policy contained several provisions, a violation of which would avoid 
the policy, and being: (a) “If the insured is not alive or in sound health on the 
date thereof ;” (b) “if she has been attended by a physician for serious disease or 
complaint ;” (c) “* * * if any policy on the life of the insured had been is- 
sued by the company and was in force, unless these provisions (2 and 3) were in- 
dorsed on a waiver signed by the secretary of the company on page 4 of the pol- 
icy.” The insured had also stated in her signed application: (1) “I have never 
never had diseases of the urinary organs. * * * jaundice. * * *” (2) “I 
am now in sound health, * * * nor have I any physical or mental infirmities of 
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any kind.” (3) “I have not been under the care of any physician within three 
years.” These matters were pleaded in the answer, which also alleged that she 
was not in sound health at the date of the policy, that within two years before 
November 15, 1926, she had been attended by a physician for diseases of the urin- 
ary organs and jaundice, and had also been attended by a physician and treated 
for those diseases between the date of the application and the date of the policy; 
she was carrying two other policies in the company which had been previously is- 
sued on her life—it being further alleged that she had been infected with a disease 
of the urinary organs and jaundice, and had within three years been under the 
treatment of a physician for these diseases, and that her answers were made 
fraudulently. 

[9-11] It is now urged that the court should have given a peremptory instruc- 
tion for several reasons, which will be referred to in their order: (a) That no 
premium was ever paid by insured, and its agent so testifies; the claim being that 
it was advanced by him, that the insured would not accept the policy when tender- 
ed, whereupon the policy lapsed, and the premium he had advanced was charged 
to him as a penalty. However, the records of the company show that the prem- 
ium was paid and credited to the insured on its books and retained by it; hence 
the issue’ as to whether insured paid it or not was a question of fact properly sub- 
mitted to the jury. It is urged that the policy was never delivered. It is admitted 
the appellant’s agent True carried the policy to the insured, but the evidence is 
conflicting as to whether or not he delivered it to her; plaintiff’s evidence being to 
the effect that he did, and that she returned it to him for him to keep until she 
could write to her father to furnish the money for additional premiums—all of 
which is denied by him. Aside from this, the policy provided for a four weeks’ 
period of grace after the payment of the first premium (her death occurring within 
that period), and, if that premium was paid in advance as indicated by the com- 
pany’s records, and the application and payment accepted by the company, and the 
policy issued thereon, the contract of insurance might be said to be complete when 
it was sent to its agents for delivery. It might be added that the present policy 
only requires the insured to be alive and in sound health at its date, and does not 
make delivery a prerequisite to its validity, as was the case in Smith v. Com. Life 
Ins. Co., 157 Ky. 146, 162 S. W. 779, and Snedeker v. Metropolitan Life Ins. Co., 
160 Ky. 119, 169 S. W. 570. Hence the insured was not entitled to a peremptory 
instruction on any of the grounds enumerated. But the court should have sub- 
mitted to the jury the issue as to whether the insured was in sound health at the 
time the policy issued. 

[12] Following the questions and answers in the application, and preceding 
the signature, was the following stipulation: 

“All statements in parts A and C of this application are made to induce the 
Metropolitan Life Insurance Company to issue its policy of insurance. * * * 
I hereby declare that the statements recorded above are true and complete, and I 
agree that any misrepresentation willfully made shall render the policy void, and 
that the policy shall not be binding upon the company unless upon its date I shall 
be alive and in sound health.” 

The court instructed the jury that the plaintiff could recover unless “Cleve- 
land, in her application to said company for insurance, falsely and willfully made 
answers to the questions submitted in said application, which were substantially 
untrue and upon which answers the defendant company relied, and were induced 
by said willful false answers to issue said policy, in which latter case the jury 
should find for the defendant.” And in the second instruction, after setting out the 
questions and answers of which defendant complains, continued: 

“Now, if you believe from the evidence that all or any one of said answers 
were substantially untrue and willfully made with the purpose on the part of the 
said Ethel Cleveland to induce the defendant insurance company to issue said 
policy, and, if you further believe from the evidence that, according to the course 
of business usually followed by insurance companies doing business similar to the 
defendant. and defendant acting reasonably and naturally would not have accepted 
said application nor have issued said policy sued on, if the truth had been known 
and stated in the application, then you will find for the defendant, and, unless you 
so believe, you will find for the plaintiff as directed in instruction No. 1.” 


It also refused the following instructions offered by defendant: 
“1. If you believe from the evidence that Ethel Cleveland had suffered from 
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any disease of the liver or of the urinary organs, or from jaundice, within a rea- 
sonable time, before November 5, 1926, even though more than three years prior 
to November 5, 1926; and if you further believe from the evidence that she repre- 
sented that she had not suffered from the above named diseases, or any of them, 
within such period; and if you further believe that these representations, or any of 
them, were untrue and fraudulent, even though not material, or were untrue and 
material, even though not fraudulent, then you will find for the defendant, Metro- 
politan Life Insurance Company.” 

“2. If you believe from the evidence that Ethel Cleveland had been under the 
care of any physician or physicians within three years next before applying for 
the policy on November 5, 1926, and represented to the insurance company that 
she had not been under the care of any physician within such time, and if you 
further believe that such representation was untrue and material, even though not 
fraudulent, or was untrue and fraudulent, even though not material, then you will 
find for the defendant, Metropolitan Life Insurance Company.” 

It will be noted that instruction No. 1 and its converse follows that language 
of the application prepared by defendant, and which the parties contracted should 
constitute the character of misrepresentation that would void the policy. No rea- 
son is perceived why the parties may not so contract, if the premium is not un- 
reasonable, or violative of the statute or of public policy. And if, in order to se- 
cure business, the company is willing to forego some of the grounds of forfeiture 
allowed by statute within the limits above indicated, effect should be given to its 
agreement, as it may contract for less, but not for more, than the statute allows it. 

Section 639 of the Kentucky Statutes reads: 

“All statements or descriptions in any application for a policy of insurance 
shall be deemed and held representations and not warranties; nor shall any mis- 
representations, unless material or fraudulent, prevent a recovery on the policy.” 

[13, 14] It clearly appears that the above quoted provisions of the application 
are reasonable, are consistent with the statute, and not opposed to public policy. 
It follows that the court did not err in giving such instructions. So much seems 
conceded by appellant. It insists, however, that the contract provision is supple- 
mentary to the statute; as the instructions offered by it were in the usual form of 
statutory instructions, it was also entitled to them. We cannot agree with this 
contention. The contract might be avoided under the statute for fraudulent mis- 
representations, and there could have been no purpose of restating that ground of 
forfeiture in the contract, if the statutory grounds of forfeiture were to be relied 
upon; also to give three instructions upon that point would be misleading and con- 
fusing. On the other hand, it is clear that this stipulation was an inducement to 
procure the insurance, and it was intended by the parties to be a ground of for- 
feiture upon which the company could rely, and being specifically stated, must 
exclude all other grounds of a general nature, and should be construed as being 
inserted in lieu of all others. However, the second instruction was wrong in re- 
quiring the representations to be material, and this portion will be eliminated on 
another trial. 

Wherefore the judgment is reversed, and cause remanded for proceedings 
consistent with this opinion. 

Whole court sitting. 


INTER-SOUTHERN LIFE INS. CO. v. HINKLE’S ADM’X, et al. 
Court of Appeals of Kentucky. Dec. 11, 1928. 
11 Southwestern Reporter (2d) 913. 

1. INSURANCE—BURDEN HELD PROPERLY AWARDED TO INSUR- 

canbe COMPANY, DEFENDING ON GROUND INSURED COMMITTED 
UICIDE. 

In action on life insurance policy, in which defendant denied liability, except 
for amount of premiums paid with interest, on ground that insured had com- 
mitted suicide, burden of proof was properly awarded to insurance company. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

2. INSURANCE—INSURER, DEFENDING ON GROUND INSURED COM- 
MITTED SUICIDE, MAY INTRODUCE PROOFS OF DEATH SHOW- 
ING SUICIDE. 

In action on life policy, in which insurer defended on ground of suicide, 
proofs of death showing insured committed suicide, together with statements of 
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doctor and undertaker, constituting part of such proofs, held admissible as sub- 
stantive evidence as to cause or manner of insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 


3. INSURANCE—IN ACTION ON LIFE POLICY, ADMISSION OF PARTIES 
IN PROOF OF DEATH SHOWING SUICIDE, IF UNEXPLAINED AND 
UNCONTRADICTED, WILL AUTHORIZE DIRECTED VERDICT FOR 
INSURER. 

In action on life policy, in which insurer defended on ground that insured 
committed suicide, admission of parties shown by proof of death, stating death 
was by suicide, is not conclusive, but, if unexplained and uncontradicted, will 
authorize directed verdict for insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


4. INSURANCE—IN ACTION ON LIFE POLICY, PLAINTIFFS MAY IN- 
TRODUCE EVIDENCE TO EXPLAIN ADMISSION, IN PROOF OF 
DEATH, THAT INSURED COMMITTED SUICIDE. 

Where insurer, in action on life policy, introduces proof of death, which 
shows insured committed suicide, plaintiffs may be permitted to introduce com- 
petent evidence in explanation or to show that such admission was made through 
mistake, and does not truly disclose manner in which decedent met death. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

Appeal from Circuit Court, Ballard County. 

Suit by J. W. Hinkle’s administratrix and others against the Inter-Southern 
Life Insurance Company. Judgment for plaintiffs, and defendant appeals. 
Reversed and remanded. 

Eaton & Boyd, of Paducah, for appellant. 

R. M. Shelbourne, of Bardwell, and W. T. White, of Wickliffe, for appellees. 

StTantey, C. [1] J. W. Hinkle was the holder of a policy issued by the appell- 
ant, Inter-Southern Life Insurance Company, insuring his life in the sum of 
$2,000, payable to his estate upon receipt of due proof of death. His death 
occurred on March 10, 1927, and suit was filed by the appellees, as joint admin- 
istratrix and administrator of his estate, to recover under the policy. The 
answer of appellant admitted the insured’s death and the receipt of proper proof 
thereof, but denied liability, except for the amount of premiums paid, with 
interest, which sum was tendered and paid into court: The company alleged that 
he had committed suicide, and relied upon a suicide clause in the policy. It 
was further stated in the answer that the plaintiffs, as the personal representa- 
tives of the insured, had furnished to the company verified proofs of death, giving 
the cause as “suicide by shooting with a shotgun,” and had also filed statements 
of a physician and undertaker to the same effect. The plaintiffs by reply 
admitted the execution of the proofs of death, but denied that it was incumbent 
upon them to file such as a prerequisite of recovery. They alleged that the 
death of insured was caused by accidental shooting, and without any intention 
to destroy his own life, and in another paragraph stated that he was insane at 
the time. They averred that the statements in the proofs of death to the effect 
that he had committed suicide were based upon erroneous information, and 
undertook to withdraw so much thereof as indicated suicidal death. Issue was 
joined, and the case came to trial; the burden being properly awarded to the in- 
surance company. 

[2] An officer of the company was introduced, and offered to testify as to 
the contents of the proofs of death and to file them. An objection to this testi- 
mony was sustained. F. C. Lovelace, a banker and notary public, was then 
called, and the proofs of death exhibited to him. The witness stated that he 
had made them out for the plaintiffs, personal representatives of the estate, and 
they had sworn to them before him. The court refused to let the papers be 
filed as evidence, but they were placed in the record for purposes of appeal. 
Mr. Lovelace was asked if at the time the plaintiffs stated to him the cause 
of the death of J. W. Hinkle. Objection was sustained, and an avowal made 
that the witness would have answered that each of the plaintiffs stated that the 
cause of the death of J. W. Hinkle was suicide by shooting himself with a shot- 
gun, which was the statement contained in the proofs of death. The defendant 
offering no other evidence, the court instructed the jury peremptorily to find 
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for the plaintiff. From the judgment upon the directed verdict, this appeal is 
prosecuted. 

The action of the lower court appears to have been controlled by the cases 
of AStna Life Insurance Co. v. Kaiser, 115 Ky. 539, 74 S. W. 203, 24 Ky. Law Rep. 
2454, and American Benevolent Association v. Stough, 83 S. W. 126, 26 Ky. Law 
Rep. 1093, which declare that proofs of death are not competent as substantive 
evidence as to the cause or manner of the insured’s death, but may be competent 
for purposes of contradiction. These opinions cite no authority in their support, 
and give no reasons for the conclusions announced. Wefind they are out of 
line with the decisions of the United States Supreme Court and of all other 
jurisdictions in which the question has been passed upon. In 7 Cooley’s Briefs 
on Insurance, p. 5928, it is declared: 


“It may be stated as a general rule that proofs of injury or death, furnished 
by a beneficiary to the company, are admissible in evidence against such benefic- 
iary as admissions by him of the truth of the statements therein contained. The 


reason of this rule is evident where the statement was made directly by the 
beneficiary.” 


A number of authorities are cited in support of the text. To the same effect 
are the texts of 33 C. J. 119, and 14 R. C. L. 1442. Moreover, we find the two 
cases are in conflict with at least three opinions of this court, two rendered before 
and one thereafter. The last case is Supreme Lodge K. of P. v. Bradley, 109 
S. W. 1178, 33 Ky. Law Rep. 413, which cites the former opinions of Conn. Mut. 
Life Ins. Co. v. Siegel, 72 Ky. (9 Bush) 451, and Prudential Insurance Co. of 
America v. Breustle’s Adm’r, 41 S. W. 9, 19 Ky. Law Rep. 544. In these cases 
more careful consideration was given to the question than appears to have been 
given in those just mentioned. In the Bradley Case we said: 

“The competency of the proofs of loss was also free from doubt. In 2 
Bacon’s Benefit Societies and Life Insurance, § 47, it is said: “The modern rule 
probably is that the proofs of loss furnished by the assured are not only evi- 
dence that the condition of the policy requiring them had been complied with, 
but are also to be regarded as admissions and prima facie evidence of the facts 
therein stated.’ 3 Elliott on Evidence, §§ 2387, 2389; 2 Wigmore on Evidence, 
§ 1073; Conn. Mut. Life Ins. Co. v. Siegal, 9 Bush, 451. In Prudential Insurance 
Company of America v. Breustle’s Adm’r, 41 S. W. 9, 19 Ky. Law Rep. 544, the 
administrator of the insured furnished the insurer proofs of death as required by 
the policy, and these showed that the deceased had come to his death by his 
own hand and act. By the express terms of the policy such act precluded a 
recovery. On the trial the insurance company read in evidence to the jury the 
proofs of death, and rested. The court said in its opinion: ‘On the trial the 
court put the burden on the defendant, and the only proof offered by it was the 
written proof of death furnished the company by the administrator, which consisted 
of the certificate of the brother, accompanied by the coroner’s verdict, and 
which showed that the death of the insured had been caused by his own hand 
and act. The court then instructed the jury to find for the plaintiff the amount 
sued for. This was error. The company had the right to refuse payment of the 
policy on the proof of death furnished it without inquiry as to whether the 
deceased in fact came to his death by his own hand or not, if the proof so fur- 
nished showed such cause of death; and no recovery could be had in the face 
of such proof without some satisfactory explanation of it, or until such proof and 
accompanying exhibits were withdrawn.’ ” 

The Supreme Court of the United States, in Mutual Benefit Life Insurance 
Co. v. Newton, 22 Wall. 32, 22 L. Ed. 793, held it was error to have excluded 
from the jury proofs of death when offered by the company. The reasons 
assigned are in part as follows: 

“But independently of this position the proofs presented were admissible as 
representations on the part of the party for whose benefit the policies were taken, 
as to the death and the manner of the death of the insured. They were presented 
to the company in compliance with the condition of the policy requiring notice 
and proof of the death of the insured as preliminary to the payment of the insur- 
ance money. They were intended for the action of the company, and upon 
their truth the company had a right to rely. Unless corrected for mistake, the 
insured was bound by them. Good faith and fair dealing required that she 
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should be held to representations deliberately made until it was shown that they 
were made under a misapprehension of the facts, or in ignorance of material 
matters subsequently ascertained.” 

[3, 4] We are of the opinion that the certificate signed by the personal rep- 
resentatives of his estate, named as beneficiary in the policy, was competent 
evidence, and should have been received. Likewise the statements of the doctor 
and undertaker, although not parties to the litigation, were admissible, since they 
constitute part of the proofs of death submitted to the company, and were in 
effect adopted by the parties as their own admissions. The case of A®tna Life 
Ins. Co. v. Milward, 118 Ky. 716, 82 S. W. 364, 26 Ky. Law Rep. 589, 68 L. R. A. 
285, 4 Ann. Cas. 1092, is not at variance, as the question there considered was 
the competency of a verdict of a coroner’s jury offered in evidence on the trial as 
substantive proof. The admission of the parties is not conclusive as to the 
manner of insured’s death, but, if unexplained and uncontradicted, it would be 
sufficient to authorize a directed verdict for the defendant. 7 Cooley’s Briefs on 
Insurance, p. 5941. Of course, plaintiff’s may be permitted to introduce compe- 
tent evidence in explanation, or showing that the admission was made through 
mistake, and does not truly disclose the manner in which the decedent met his 
death. 

The opinions in A2tna Life Insurance Co. v. Kaiser, and American Benevolent 
Association v. Stough, supra, are hereby overruled to the extent that they are 
in conflict with this opinion. 


The judgment is accordingly reversed for proceedings consistent herewith. 


NO. 11399. 
POLITE v. NATIONAL ACCIDENT & LIFE INS. CO. OF TENNESSEE. 
Court of Appeal of Louisiana. Orleans. June 18, 1928. 

Rehearing Refused July 2, 1928. Writ of Certiorari and Review Denied by 

Supreme Court Oct. 3, 1928. 

(Syllabus by the Court.) 

118 Southern Reporter 846. 
INSURANCE—FAILURE TO MAKE MEDICAL EXAMINATION OF 

ASSURED BEFORE ISSUING POLICY RAISES PRESUMPTION OF 

WAIVER OF ALL QUESTIONS OF HEALTH OF ASSURED (ACT 

NO. 97 OF 1908). 

Under Act. No. 97 of 1908 the failure of a life, health, or accident insurance 
company to make a medical examination of the assured before issuing the policy 
raises a presumption of waiver of all questions of health of the assured and 
precludes it from defending upon that issue. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 


Appeal from Section A, First City Court; Wm. A. Bahns, Judge. 

Action by Joseph Polite against the National Accident and Life Insurance 
Company of Tennessee. Judgment for plaintiff, and defendant appeals. Affirmed. 

S. Goldman, of New Orleans, for appellant. 

James J. Landry, of New Orleans, for appellee. 

Jones, J. Plaintiff, beneficiary in a policy of life insurance, sues defendant 
for the proceeds thereof amounting to the sum of $240, suit followed. 

Defendant answered admitting the issuance of policy sued upon, amicable 
demand, and death of insured, but alleging that they were not liable thereunder 
because: 

“No valid contract of insurance ever existed under the terms of the policy 
issued to said Adeline Polite (deceased), the assured under the policy was not 
in sound health, but on the contrary was then seriously ill and her health 
severely impaired and she was then suffering from the disease which caused 
her death.” 

There was judgment for plaintiff and defendant has appealed. 

On the trial of the case, defendant sought to introduce evidence to show 
that plaintiff was not in sound health, when policy was issued. _ Plaintiff objected 
on the ground that defendant had waived such defense by issuing the policy 
without medical examination and was. therefore, legally estopped to raise that 
issue. Objection was maintained. y 
a atbag ae of the trial judge was correct. See Silver v. National Life & 
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Accident Insurance Co., 6 La. App. 95, where the identical question was decided. 
See, also, James v. Community Burial Service, No. 10,752, Court of Appeal 
(Orleans) 5 La. App. 633. 

The judgment is therefore affirmed. 


NO. 11454. 
In re BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN. 
Court of Appeal of Louisiana. Orleans. June 18, 1928. 
Rehearing Refused July 7, 1928. Writ of Certiorari and Review Denied by 
Supreme Court Oct. 3, 1928. 
119 Southern Reporter 79. 
(Syllabus by the Court.) 


1, INSURANCE—LIFE POLICY IS SUI GENERIS AND GOVERNED BY 
RULES PECULIAR TO ITSELF. 


A life insurance policy is sui generis and governed by rules peculiar to itself. 
(For other cases, see Insurance, Dec. Dig. § 124.) 


2. INSURANCE—WIFE, AFTER JUDGMENT OF SEPARATION FROM 
BED AND BOARD, MAY RECOVER PROCEEDS OF INSURANCE 
POLICY PAYABLE TO DECEASED HUSBAND’S WIDOW (REV. CIV. 
CODE, ARTS. 136, 912). 


A judgment of separation from bed and board does not dissolve the marriage, 
and the wife, though cast in such judgment, may recover the proceeds of an 
insurance policy payable to her deceased husband’s widow. 


(For other cases, see Insurance, Dec. Dig. § 585[3].) 


Appeal from the Twenty-Fourth Judicial District Court for the Parish of 
Jefferson; Robert R. Rivarde, Judge. 

Controversy between Mrs. R. L. Collette and others relating to the proceeds 
of a life insurance policy deposited by the Brotherhood of Locomotive Firemen 
and Enginemen in the registry of the court. Judgment of the lower court in 
favor of the widow, and the other claimants appeal. Affirmed. 

Leo W. McCune, of Gretna, and A. H. Thalheim. of New Orleans, for 
appellant. 

C. A. Buchler, of Gretna, for appellee. : 

WEsTFRFIELD, J. This suit grows out of the conflicting claims to the proceeds 
of a “beneficial certificate” (life insurance policy), issued by the Brotherhood of 
Locomotive Firemen and Enginemen, a fraternal order, to which we shall here- 
after refer as the insurer, to Nicholas Collette, deceased, in the sum of $1,500, 
now reduced to $1,250 by the payment of burial expenses. 

The original beneficiary was Collette’s mother, Mrs. R. L. Collette, who died 
before her son and without his having named another as his beneficiary. The 
certificate (or policy) provides that, in the event of there being no designated 
beneficiary the policy is to be paid in accordance with the constitution and 
by-laws of the organization, which are made a part of the policy, to the same 
effect “as if said constitution and by-laws were entirely written into said cer- 
tificates.” 

The appropriate provision of the constitution reads: 

“In the event that there is no legal designated beneficiary, that the proceeds 
of the policy shall be paid to the parties in the following named order: 

“Ist. To the widow. 

“2nd. To the mother. 

“3rd. To the father. 

“4th. To the children, and 

“Sth. To the brothers and sisters equally.” 3 

The insurer deposited the proceeds of the policy in the registry of the 
district court, and Mrs. Eugenie Penniston Collette, claiming to be the widow, 
and the brothers and sisters of deceased, claiming to be the sole legal heirs, are 
respectively demanding the proceeds thus deposited. 

The argument advanced by the collateral heirs is twofold: _ 

First. The provision in the constitution preferring the widow is invalid 
because in conflict with R. C. C. 912, which provides: 

“If a person dies, leaving no descendants nor father nor mother, his brothers 
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and sisters, or their descendants, inherit the whole succession to the exclusion of 
the ascendants and other collaterals.” 

Second. Mrs. Collette was not the widow of deceased, because a judgment 
of separation of bed and board had been rendered against her and in favor of 
the husband, who had also obtained a preliminary default in an application for 
divorce, though no final decree of divorce had been rendered. 

[1] Upon the first point we observe that an insurance policy is “sui generis 
and governed by rules peculiar to itself,” and when “payable otherwise than to 
the assured or his estate, belong to the beneficiary,” and “form no part of his 
estate.” 


See Tecker v. Metropolitan Life Insurance Co., 11 Orleans App. p. 59, and 
many authorities there cited. 

[2] As to the second point, a judgment of separation does not dissolve the 
marriage, “since the separated husband and wife are not at liberty to marry 
again.” R.C. C. 136. Such judgment is no bar to a claim for the marital fourth, 
Gee v. Thompson, 11 La. Ann. 657; nor the $1,000 privilege, Succ. of Liddell, 22 
La. Ann. 9 

We conclude that Mrs. Eugenie Penniston Collette was the wife and is now 
the widow of deceased at the time of his death, and as such is entitled to the 


proceeds of the policy in dispute. Such was the opinion of the trial judge, and 
his judgment will be affirmed. 


NO. 11618. 
BECO v. PEOPLE’S INDUSTRIAL LIFE INS. CO. OF LOUISIANA. 
Court of Appeal of Louisiana. Orleans. Dec. 10, 1928. 
119 Southern Reporter 281. 
(Syllabus by the Court.) 
1. INSURANCE—AMBIGUOUS NOTATION ON POLICY BY LIFE INSUR- 
ANCE COMPANY WILL BE CONSTRUED AGAINST INSURER. 
A notation, made by a life insurance company on one of its policies, if 
ambiguous, will be construed against the company. 
(For other cases, see insurance, Dec. Dig. § 150.) 


(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—INSURER HAD BURDEN OF PROVING SPECIAL 
DEFENSE TO EFFECT THAT INSURED AT TIME OF DEATH WAS 
ENGAGED IN VIOLATION OF LAW. 

Contention that insured at time of death was engaged in a violation of law, 
so as to preclude recovery under policy, is a special defense, and burden ef 
proving it rests upon the insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE—PROOF OF DEATH HELD INSUFFICIENT TO ESTAB- 
LISH INSURED MET HIS DEATH AS RESULT OF VIOLATION OF 
LAW, SO AS TO PRECLUDE RECOVERY. 

Proof of death, showing that cause of insured’s death was hemorrhage and 
shock following gunshot wound of chest, with further showing as to- homicide 
and being shot by watchman, held insufficient to establish that insured met his 
death as a result of violation of law, so as to preclude recovery under policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from First City Court, of New Orleans, Section C; W. V. Seeber, 

Judge. 
Action by Robert Beco against the People’s Industrial Life Insurance 

Company of Louisiana. Judgment for plaintiff, and defendant appeals. Affirmed. 
A. P. Tureaud, of New Orleans, for appellant. 

Normann, Breckwoldt & Schwartz of New Orleans, for appellee. 

_ Janvier, Judge ad hoc. Defendant company, on January 15, 1923, issued indus- 
trial policy No. 203558, on life of Ranson Beco. On June 20, 1927, the policy 


herein sued on was issued. On this policy the company made the following 
notation : 


“Changed from industrial policy No. 203558, date of issuance 1/15/23 to life.” 
The policy is in favor of Robert Beco, beneficiary, brother of Ranson Beco, 
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the insured. It provides that in case of death the company will pay to the 
beneficiary the sum of $231. It contains the following stipulation: 

“Accidental death. in the event of death of the insured from accident within 
six month from the date of this policy, the full amount of insurance named in 
the schedule below will be paid subject to the Policy Conditions.” 

This stipulation seems to have been inserted for the purpose of overriding, 
in case of accidental death, paragraph humbered 9, which reads as follows: 

“Only one-half of the death benefit payable if death occurs within six calen- 
dar months from date hereof.” 

The defendant company contests its liability under the policy on several 
grounds, primarily on the theory that the deceased, at the time he met his death, 
was engaged in a violation of the law; and, secondarily, on the theory that, as 
the death occurred within six months of the issuance of policy No. 113602 (the 
one sued on), only one-half of the death benefit is payable, unless the beneficiary 
can prove that the death resulted from accident. 

On the trial plaintiff introduced in evidence the policy sued on. There seems 
to have been an understanding between counsel that the defendant company 
would introduce the proof of death, so, after introducing the policy itself, plaintiff 
rested. The proof of death was later offered in evidence. 

In offering the policy in evidence, counsel for plaintiff used the following 
words and figures: 

“We offer, introduce and file in evidence policy L13602, issued on the life of 
the decedent, in which the plaintiff is named the beneficiary and which policy is 
a renewal of policy No. 203558 issued January 15, 1923, on the decedent’s life.” 

To this offer, counsel for the defendant made the following objection: 

: “T object to the statement of counsel for plaintiff that policy No. 113602 is a 
renewal of policy No. 203558. This policy is a new policy issued on the life of 
Ranson Beco.” 

[1] This objection was made for the purpose of limiting the rights of the 
plaintiff to such as may have existed under the policy sued on, and in order to 
prevent the extension of his rights to such as may have been carried over from 
the original policy by reason of the notation referred to as having been made 
on the policy sued on. In other words, defendant contends that the policy sued 
on had not been in existence six months at the time of the death, and that 
therefore plaintiff could recover only one-half of the death benefit, in the absence 
of proof of accidental death. 

It appears to us that the parties clearly intended that any rights which 
might have accrued under the original policy, and by reason of its original date, 
should be carried over into the second policy. We cannot see that any other 
meaning can be given to the typewritten note, except this one, and we therefore 
hold that it was the intention of the parties that the date of the original policy 
should be considered as the date from which the six months’ period should start 
torun. As that original policy was issued January 15, 1923, the six months’ period 
mentioned in section 9 of the second policy had clearly run long before the death 
of the deceased. Plaintiff, therefore, was entitled to the full benefit without the 
necessity of proving accidental death. 


(2, 3] The contention that the deceased was engaged in a violation of law 
at the time he met his death, and that therefore his beneficiary should not 
recover under the policy, is a special defense, and the burden of proving it plainly 
rests upon the defendant. The record contains no evidence on which we can 
sustain this defense. The proof of death shows as the cause of death: “Hemorr- 
hage and shock following gun shot wound of chest.” The word, “Homicide,” 
also appears on this proof. Further down on the proof appear the words, “Shot 
by watchman.” We do not believe that any of the words which we have quoted 
would justify ts in holding that the deceased met his death as a result of a 
violation by him of law. 


[4] The only other proof offered was the coroner’s procés verbal. This was 
objected to on the ground that the coroner’s procés verbal is admissible only for 
the purpose of proving the fact and the cause of death. We believe that the 
objection was properly sustained. The fact of death was not in dispute. It was, 
in fact, proven by the death certificate. The cause of death was a gunshot 
wound. Surely, a coroner’s procés verbal is not admissible to prove facts leading 
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up to the infliction of a gunshot wound. These are facts which must be proved 
by actual eyewitnesses, or circumstantial evidence. As to these matters, the 
coroner’s procés verbal would be hearsay, and therefore inadmissible. 

Appellee has filed a motion in this court asking for damages for frivolous 
appeal. We do not believe that this should be allowed. 

For these reasons, the judgment appealed from is affirmed. 

Judgment affirmed. . 


SMITH v. INDEPENDENT ORDER OF FORESTERS. (No. 107.) 
Supreme.Court of Michigan. Dec. 4, 1928. 
222 Northwestern Reporter 166. 

1. INSURANCE—EVIDENCE HELD NOT TO SHOW WAIVER OF LIMI- 
TATION PROVISION IN BY-LAWS, NOR JUSTIFICATION FOR DE- 
ae SUCH PERIOD, IN BRINGING SUIT OF FRATERNAL 
Evidence held not to show waiver by fraternal organization of provision of 

by-law requiring suits on policies to be brought within one year, nor justification 

for plaintiff’s delay of over three years, in bringing suit to recover amount al- 
leged to be due under old age disability provision of policy. 


(For other cases, see Insurance, Dec. Dig. § 819[1, 3].) 


2. INSURANCE— FORFEITURE IS. NOT FAVORED, AND COURTS 
WILL FIND WAIVER UPON SLIGHT EVIDENCE, WHEN EQUITY 
IS IN INSURED’S FAVOR. 
Forfeiture is not favored either at law or in equity, and provision for it in 
contract will be strictly construed, and courts will find waiver upon slight evi- 
dence, when equity of claim made is, under contract, in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 819[3].) 


Error to Circuit Court, Muskegon County; John Vanderwerp, Judge. 

Action by George W. Smith against the Independent Order of Foresters. 
Judgment for plaintiff, and defendant brings error. Reversed. 

Argued before the Entire Bench. 

Alexander Sutherland, of Muskegon, for appellant. 

Cross, Foote & Sessions, of Muskegon, for appellee. 

Nortu, J. In 1897 the plaintiff herein became a member of the Independent 
Order of Foresters, a mutual benefit fraternal insurance order, and the holder of 
a $2,000 benefit certificate or policy. In 1908 the plaintiff was required to pay an 
additional premium on his policy of $2.82 per month; but provision was made 
whereby these additional premiums might be borrowed from the order at 4 per 
cent. interest. The plaintiff elected to borrow the accruing premiums, and, with 
the interest thereon, they became a charge against his benefit certificate. 

In 1913 the defendant again readjusted its rates by assessing $260 per thousand 
on outstanding policies of the class held by the plaintiff. This amounted to $520 
on plaintiff's $2,000 policy, and was payable on or‘before January 1, 1914; but 
provision was made that the holder of the certificate might allow this additional 
assessment to be a lien against the same and pay 4 per cent, interest on the amount 
so accruing. This interest charge, amounting to $1.73 per month, was paid by the 
plaintiff from January 1, 1914, to May, 1916, at which time the plaintiff decided he 
would’ reduce his policy from $2,000 to $1,000. His original certificate was sur- 
rendered, and another bearing the same number was issued to him May 23, 1916, 
in the amount of $1,000. From this time until and including February, 1921, the 
plaintiff continued to pay the monthly interest on the $260 which remained as an 
assessment against his policy. 

A still further adjustment of the insurance rates of the defcudant order was 
necessitated in 1917, and plaintiff’s certificate was subjected to an additional as- 
sessment of $50 due November 1, 1917; but with the same provision as before, viz. 
that the insured might pay 4 per cent. per annum on the extra assessment and al- 
low the amount thereof to remain a charge against his certificate. The plaintiff 
did not pay the 1917 assessment, and this item of $50 and accrued interest became 
and remained a lien against his certificate. 

The plaintiff’s policy provided for the payment of an old age disability benefit 
when the insured attained the age of 70 years. This benefit was 70 per cent. of 
the amount of the policy after deducting all indebtedness or liens against the same. 
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The plaintiff became 70 years of age July 1, 1924, and on that day he made ap- 

plication for the amount due him under the old age disability provision of his 

policy. In the course of adjusting the amount due to plaintiff, he was advised by 

letter that the defendant had charged against his policy the following items: 
Amount borrowed under the 1908 re-adjustment with interest....$151.45 
1913 ‘meseemete Weikes METEOR incense rae ss asa reac eee ae eee 262.60 
1917 assessment with interest 


Total debt 

Thereafter, and on July 31, 1924, the plaintiff signed the following general re- 
lease : 

“General Release. 

“Know all men by these presents, that I, Geo. W. Smith, in consideration of 
the sum of ($700.00) Seven Hundred Dollars less $478.58 owing Order a/c bor- 
rowing Liens and Interest to me or us in hand paid, the receipt whereof is here- 
by remise, release and forever discharge The Independent Order of Foresters, its 
successors and assigns, of and from all claims and demands whatsoever and es- 
pecially all claims under Certificate No. 214878 issued to Geo. W. Smith of Court 
Chicago No. 2044.” ~ 

On the day the above release was given, the plaintiff accepted the defendant’s 
check for $231.10 in payment of the balance of the $700 old age benefit provision, 
also of an item amounting to $9.68 as the plaintiff’s share of the surplus resulting 
from the 1917 assessment. Plaintiff’s indorsement on the back of this check con- 
tained this recital: 

“The endorsing of this checque acknowledges that the amount thereof is in full 
of claim for benefits under certificate No. B. C. 214878. (Signed.) Geo. W. Smith.” 

[1,2] This suit was brought by the plaintiff to recover an amount which he 
claimed was still due to him under the old age disability provision of his policy; 
it being his contention that the payment received by him was only a partial pay- 
ment of the amount due. The defense is that the payment made July 31, 1924, 
was a full, fair, and final settlement of all that was due the plaintiff under his 
policy. The case was tried by the court without a jury, and the plaintiff had judg- 
ment for $558.70. The defendant filed timely exceptions to the findings of fact and 
conclusions of law. Among other questions raised, it is asserted by the defendant 
that paragraph 4 of the findings is contrary to the clear weight of evidence. This 
paragraph is as follows: 

“Plaintiff’s claim is not barred by the one year limitation for the bringing of 
legal action for the reason that delay on the part of plaintiff was occasioned by 
the repeated promises and misrepresentations of defendant’s officers that the mat- 
ter of the amount still due would be adjusted by the high court of the Order, and 
that plaintiff was led to believe by defendant’s duly authorized agents, that the 
matter was in process of adjustment, under subsection 1 of Section 201, of 
defendant’s by-laws.” 

The constitution and by-laws of the defendant order are made a part of the 
plaintiff's policy, and section 201 of the constitution contains the provision that all 
civil actions instituted against the order shall be brought within one year after 
the right of action has accrued. As noted above, the plaintiff made claim to his 
old age disability indemnity July 1, 1924, and so-called settlement of which he 
complains occurred July 31, 1924. This suit was instituted August 18, 1927, more 
than three years after plaintiff’s claim was first presented. Section 201 of the de- 
fendant’s constitution also provides that a person having a claim under one of its 
policies shall not be entitled to bring any legal proceedings against the order until 
all the remedies provided by its constitution and by-laws have been exhausted. 
The plaintiff testified that he accepted the payment made to him July 31, 1924, be- 
cause the defendant’s Supreme Secretary informed the plaintiff: 


“That he would bring my case before the executive council at the regular 
meeting held September 14, 1924.” 


This representation must have been made to the plaintiff on or before July 
31, 1924, and it is urged as a waiver on the part of the defendant and as a jus- 
tification for plaintiff’s delay of over three years in bringing this suit. This con- 
tention was sustained by the finding of the circuit judge above quoted. We are 
of the opinion that in this there was error. A careful examination of the record 
reveals no justification for plaintiff’s delay of over three years in bringing his suit. 
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The one-year limitation in plaintiff’s policy within which suit could be brought was 
valid and binding upon him. He failed to comply with this requirement of his 
insurance contract, and it should have been held to be a defense to plaintiff’s suit. 
Betteys v. AStna Life Insurance Co., 222 Mich. 626, 193 N. W. 197, and cases cited. 
Other items of testimony than that above quoted are relied upon by the plaintiff 
as constitutirig a waiver, but in our judgment they are not sufficient. So far as 
appears from the record, plaintiff’s claim was never presented to the executive 
council, and no other or different attempt than that above indicated was made by 
the plaintiff to have his claim submitted to and considered by that body. Nor is 
it shown that the plaintiff ever made any inquiry to ascertain what had been done, 
if anything, incident to having his claim so submitted. There is no proof of any 
other fact or circumstance which would put the plaintiff off his guard as to the 
necessity of acting promptly. The only fair conclusion to be drawn from the 
record is that the plaintiff sat idly by for over three years after his settlement with 
the defendant. Under the terms of his insurance certificate, what ever right of 
action he had was barred long before suit was brought. In arriving at this con- 
clusion, we have not been unmindful that: 

“A forfeiture is not favored either at law or in equity, and a provision for 
it in a contract will be strictly construed, and courts will find a waiver upon slight 
evidence, when the equity of the claim made, * * * is, under the contract, in 
favor of the insured.” Lyon v. Travelers’ Insurance Co., 55 Mich. 141, 20 N. W. 
829, 54 Am. Rep. 354. 

However, careful consideration of this record brings the conclusion that the 
“equity of the claim” in this instance is not with the plaintiff; but, on the con- 
trary, that in the settlement of July 31, 1924, the plaintiff received the full amount 
to which he was entitled under the terms of his policy. 

The judgment will be reversed, and no new trial ordered. The appellant will 
have costs of both courts. 

Fead, C. J., and Fellows, Wiest, Clark, McDonald, Potter and Sharpe, JJ., 


concur. 


METROPOLITAN LIFE INS. CO. v. HALL. (No. 27427.) 


Supreme Court of Mississippi, Division B. Nov. 19, 1928. 
118 Southern Reporter 826. 
(Svilabus by the Court.) 

1. FRAUD—PERSON ALLEGING FRAUD MUST PROVE IT BY CLEAR 
AND CONVINCING EVIDENCE, PRESUMPTION BEING THAT ALL 
PERSONS ACT HONESTLY. 

Prima facie presumption is that all persons act honestly, and person alleging 
fraud must prove it by clear and convincing evidence both in courts of law and 
in courts of equity. 

(For other cases, see Fraud, Dec. Dig. §§ 50, 58 [1].) 


2. INSURANCE—EVIDENCE AS TO INSURER’S FRAUD IN SECURING 
CONTRACT FOR INSURANCE HELD INSUFFICIENT FOR SUBMIS- 
SION TO JURY (HEMINGWAY’S CODE 1927, § 5938). 

In action to recover insurance premiums paid on a life insurance policy 
after insurer had notified insured that face value of policy would be reduced to 
an amount that premium would have purchased at the correct age of insured, 
in accordance with policy provisions and Hemingway’s 1927 Code, § 5938 (Code 
1906, § 2676), evidence as to insurer’s fraud in securing contract held insufficient 
for submission to jury. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal from Circuit Court, Jones County, Second District; B. F. Carter, 
Special Judge. 

Action by Annie Hall against the Metropolitan Life Insurance Company 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

Wells, Stevens & Jones, of Jackson, for appellant. 

Collins & Collins, of Laurel, for appellee. 

Anprrson, J. Appellee brought this action against annellant in the county 
court of Jones county, to recover the insurance premiums paid by her to 
appellant on a life insurance policy issued to her by appellant, upon the ground 
that appellee was induced to apply for and accept the policy through false and 
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fraudulent representations of appellant. There was a trial, and a judgment 
for appellee in the county court. From that judgment appellant appealed to the 
circuit court of Jones county, where there was a judgment for appellee, from 
which judgment appellant prosecutes this appeal. 

Appellee’s position is that the contract of insurance was procured through the 
fraud of appellant, and was therefore void, which, under the law, entitled her to 
recover back from appellant the weekly premiums she had paid for the insurance; 
while appellant contends that the evidence neither established, nor tended to 
establish, that the contract of insurance was procured by fraud on its part, and 
therefore it was entitled to a judgment. 

The policy provided that, on the death of appellee, the beneficiary therein 
named should receive the sum of $200 and that the policy would be matured by 
the payment of weekly premiums of 50 cents per week, for a period of five 
years; and recited that appellee’s age, at her next birthday, would be 62 years. 
The application for the policy, which purported to have been signed by appellee, 
also stated that her age, at her next birthday, would be 62 years. 

After paying the weekly premiums for more than four years, appellant dis- 
covered that, at the time of the application for and the issuance of the policy, 
appellee would have been 70 years of age, at her next birthday, instead of 62, 
as stated in the application and policy. Thereupon, appellant notified appellee 
that, on account of the error as to her age when the policy was applied for and 
issued, in case of her death the beneficiary in the policy would only be entitled 
to $90, instead of $200. Appellee refused to accede to appellant’s contention in 
that respect, and demanded from appellant the return of the premiums already 
paid. This occurred less than a year but several months before the expiration of 
the five-year period provided in the policy for its maturity. Appellee continued, 
however, to pay the weekly premiums of 50 cents per week until the maturity of 
the policy, and then brought this suit to recover back all premiums she had paid. 
It will be seen, therefore, that this controversy arose between the parties more 
than four years after the issuance of the policy. 


The policy contained a notice to the holder, in large type, in this language, 
“Please read your policy promptly upon receipt.” On the second page of the 
policy, under the caption, “Option to surrender within two weeks,” there was 2 
stipulation that if the policy was not satisfactory or its conditions accepted, the 
appellee could surrender the policy for cancellation, and the premiums paid 
thereon would be at once returned. Appellee admitted, in her testimony, that 
the policy had been in her possession since its issuance. The evidence showed, 
without conflict, that at the age of 70 years, at her next birthday, the weekly 
premium of 50 cents per week would have purchased a policy for only $90, 
instead of $200. This was shown by a mathematical calculation, based on the rate 
tables of appellant. 


To make out her case of fraud in the issuance of the policy, the evidence 
was substantially as follows: That appellee was 74 years of age on the 9th day 
of September, 1927; that on October 28, 1922, she applied for the policy of insur- 
ance exhibited with her declaration; that she paid the premium therein provided 
for, of 50 cents per week, from October 28, 1922, to October 21, 1927, which paid 
the premiums in full for five years, provided in the policy for its maturity; that 
L. L. Valentine, the agent of appellant, solicited appellee’s application for the 
insurance; that she told him that she was 69 years of age at the date of the 
application, October 28, 1922; that Valentine told her that appellant would issue 
her a policy for $200 in consideration of the payment of a weekly premium of 50 
cents. and that the policy would be paid up in full at the end of 5 years, or when 
appellee reached the aged of 74 years; that appellee did not sign the application 
for the policy; that when the application was presented to her for her signature, 
she had no spectacles; that a few days prior thereto her spectacles had dropped 
into a stove and had been burned up; that she tried the spectacles of some one 
else, but could not see to write her name to the application; that in filling out 
the application she did not give her age to Valentine as 62 years, but stated to 
him that her age was 69 years. Appellee testified that on April 14, 1927, she 
received a letter from the district agent of appellant, Mr. Ory (which letter was 
introduced in evidence), in which Ory copied a letter from the assistant secretary 
of the home office of appellant in New York, stating that, as her correct age was 
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69, instead of 62, as stated in the application of appellee, appellant would, in 
accordance with the provisions of the policy, reduce the face amount of the 
insurance from $200, payable at her death, to $90. In that letter, reference was 
made to a letter from appellee, dated February 26, 1927, in which she gave as 
the date of her birth, September 9, 1853, and stated that she was not 62 years 
of age in October, 1922, but that at that time, at her next birthday, she would 
be 70 years of age. In that letter from appellee, she demanded the return of all 
premiums paid by her on the policy. Appellee admitted, in testifying, that the 
policy was delivered to her soon after it was issued; that it plainly showed its 
date, and that her age, at her next birthday, would be 62, and admitted that the 
policy had been in her possession since November, 1922, up to some time in the 
fall of 1927, when it was delivered to her attorney, Mr. Collins. 

Valentine, the agent of appellant, who induced appellee to apply for the 
insurance and filled out her application therefor, testified that he filled out the 
blanks in the application in accordance with the facts as stated to him at the 
time by appellee. In other words, that appellee stated at the time the application 
was made that her age was 62 instead of 69 

The policy of insurance contains this provision: 

“Tf the age of the insured has been misstated, the amount payable hereunder 
shall be such as the premium paid would have purchased at the correct age.” 

Section 2676, Code of 1906 (Hemingway’s 1927 Code, § 5938), provides that 
any misstatement of age in a contract of life insurance shall not invalidate the 
contract, but, in such case, when death occurs, the beneficiary shall recover on 
the contract such an amount of insurance as the premium paid would have 
purchased for the insured at his actual age, reckoning his age according to the 
rate table of the insurance company issuing the contract. 

[1] The prima facie presumption is that all persons act honestly. Fraud is 
never presumed. He who alleges fraud must prove it by clear and convincing 
evidence. This is true, both in the courts of law and in the courts of equity. 
Parkhurst v. McGraw, 24 Miss. 134; Dunlap v. Fox, 2 So. 169 (not officially 
reported); Carter v. Eastman Gardner Co., 95 Miss. 651, 48 So. 615; Willoughby 
v. Pope, 101 Miss. 808, 58 So. 706. 

[2] Conceding every material fact to exist which the evidence tended, either 
directly or indirectly, to establish, was the question of fraud in the making of the 
contract for insurance one for the jury? Putting it differently: Was there any 
substantial evidence tending to show that Valentine, the agent of appellant, who 
procured appellee’s application for the insurance, fraudulently misstated her age 
in the application? We think the question must be answered in the negative. 
Giving the evidence on appellee’s behalf its full force and effect, it simply means 
this: That Valentine, the agent of appellant, solicited appellee’s application for 
the insurance; that, in filling out the application blank, he erroneously misstated 
her age. There was nothing in the evidence to show that this was done inten- 
tionally. For aught that appears in the evidence to the contrary, it occurred 
as the result of a misunderstanding by the agent of appellee’s statement of her 
age. Simply the bald fact is shown—that appellee gave her age as 69, and 
appellant’s agent wrote it down 62. We think that fact alone was wholly 
insufficient to make an issue of fraud for the jury. 

We are of opinion that the provision of the policy above quoted, with 
reference to a misstatement of her age by the insured, and the statute above 
referred to, were intended to cover just such a character of misstatement of age 
by the insured. 

Reversed, and judgment here for appellant. 


STRATTON v. SERVICE LIFE INS. CO. OF LINCOLN. (No. 26140.) 
Supreme tne of Nebraska. Nov. 28, 1928. 
2 Northwestern Reporter 322. 
(Syllabus by the Court.) 

1. INSURANCE—PAYMENT OF PREMIUMS ON LIFE POLICY. AS AL- 
LEGED IN PETITION. WAS NOT PUT IN ISSUE WITHOUT AL- 
LEGATION THAT POLICY HAD LAPSED. 

Where, in an action upon a life insurance policy, the petition alleged payment 
of premiums and the answer admitted the issuance of the policy, death of assured 
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and proofs of loss and denied all other allegations not expressly admitted, held, 
that payment of premiums was not put in issue, in the absence of an allegation 
that the policy had lapsed. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 


2. INSURANCE—FACTS SHOWING BREACH OF CONDITION OF IN- 
SURANCE POLICY RELIED ON BY INSURER MUST BE SPECIAL- 
LY PLEADED. 

Where the issuance of a policy of insurance is admitted, and the insurer relies 
upon a breach of a condition thereof as a defense, the facts showing such breach 
must be specially pleaded in the answer. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


3. INSURANCE—INCONTESTABLE CLAUSE, EXCEPT AS TO CERTAIN 
MATTERS STATED, OPERATED TO EXCLUDE ALL DEFENSES 
NOT hid it EXCEPTION (Comp. St. 1922, § 7837, as amended by Laws 
1925, c. 121). 

A clause in an insurance policy that it should be incontestable after a specified 
time, except as to certain matters stated, operates to exclude all defenses not 
within the exception, provided the limitation of time be reasonable. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


4. INSURANCE—LIMITATION OF ONE YEAR TO CONTEST LIFE POL- 
ICY FOR FRAUD IN ITS PROCUREMENT HELD REASONABLE. 
A limitation of one year within which an insurance policy may be contested 
for fraud in its procurement is a reasonable one. 
(For other cases, see Insurance, Dec. Dig. § 400.) 


5. INSURANCE—LIMITATION OF ONE YEAR TO CONTEST LIFE POL- 
ICY FOR FRAUD WAS VALID, THOUGH STATUTORY PROVISION 
WAS TWO YEARS (Comp. St. 1922, § 7837, as amended by Laws 1925, c. 
121). 

Such a limitation is valid though the statutory provision was two years, as it 
was for the protection of both parties to the contract, and it was within their 
competence to provide a shorter period; no question of public policy is here in- 
volved. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from District Court, Saunders County; Landis, Judge. 

Action by Hyacinthe W. Stratton against the Service Life Insurance Com- 
pany of Lincoln. Judgment for plaintiff, and defendant appeals. Affirmed. 

Allen & Requartte, of Lincoln, for appellant. 

Slama & Donato, of Wahoo, for appellee. 

Heard before Goss, C. J., Rose, Thompson, and Eberly, JJ., and Redick, Dis- 
trict Judge. 

Repick, District Judge. The action is brought to recover upon an insurance 
policy issued by defendant to Lee H. Stratton, by Hyacinthe W. Stratton, widow 
and beneficiary. The petition alleged the issuance and delivery of the policy and 
pavment of the first year’s premium, $195.75, and that assured died January 17, 
1927. It was then alleged that on the 3d day of March, 1926, said Lee H. Stratton 
paid the annual premium on said policy, and that all conditions of the contract had 
been performed; that proofs of loss had been made, but that defendant refused 
to pay. A copy of the policy and application therefor, which was made a part of 
the contract, was attached to the petition and made a part thereof. 

The defendant answered, admitting the issuance of the policy, the death of 
the insured, proofs of loss and rejection of the claim, and made the following 
denial: “Defendant denies each and every allegation and averment in plaintiff’s 
petition except as herein expressly admitted to be true.’ The answer then pro- 
ceeded, under the heading ‘“Defendant’s Affirmative Defense,” and alleged that 
the policy was procured by fraud, in that insured, in his written application, made 
a number of statements as to his present and previous condition of health which 
he knew to be false, upon which defendant relied in issuing the policy. The 
answer then contained the following allegations: 

“12. That plaintiff had paid in his lifetime on said policy premiums in the 
sum of $336.55; that said sum with interest has been tendered to the beneficiary 
and refused and defendant again tenders said amount into court.” 
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“That by reason of the statements, representations and warranties hereinbe- 
fore set forth, the defendant was and is totally exempt from any and all liability 
to the beneficiary named in the said policy sued on, on account of the death of 
said Lee H. Stratton, which was and is directly traceable to the condition of his 
health at and prior to the time the policy herein was issued.” 

The prayer was as follows: 

“Wherefore defendant prays that plaintiff’s petition may be dismissed, and 
that it may have judgment against the plaintiff for its costs herein, and that it be 
determined by the court that the defendant is exempt from liability to said bene- 
ficiary under said policy herein sued on.” 

The plaintiff thereupon filed a motion for judgment in her favor on the 
pleadings, on the ground that the answer failed to state a defense, which motion 
was sustained by the court and judgment rendered for the full amount of the 
policy with interest, $5,145 and $350 attorney’s fee. Defendant excepted and 
brings the cause to this court, making four assignments of error, but which pre- 
sent only two questions for our determination: 


{1. 2] 1. That by the general denial of the answer, the allegation of the pe- 
tition that the premium for the second year had been paid was put in issue and 
that the court therefore erred in sustaining the motion. We think this assign- 
ment is not well taken. If the answer had consisted merely of a general denial, 
thereby putting in issue the existence of the policy, the position of defendant would 
probably be correct; but where the existence of the policy at one time is admitted, 
and defendant seeks to avoid liability by the breach of some condition in the pol- 
icy thereafter occurring, the defense is in the nature of a forfeiture, and it is in- 
cumbent upon the defendant to specially plead the condition and breach. Sharpe 
v. Grand Lodge, A. O. U. W., 108 Neb. 193, 188 N. W. 100, 189 N. W. 176; Farm- 
ers’ & Merchants’ Ins. Co. v. Newman, 58 Neb. 504, 78 N. W. 933; World Mutual 
3enefit Ass’n v. Worthing, 59 Neb. 587, 81 N. W. 620; Pickett v. Fidelity & 
Casualty Co., 60 S.-C. 477, 38 S. E. 160, 629; Helvetia Swiss Fire Ins. Co. v. Allis 
Co., 11 Colo. App. 264, 53 P. 242; National Mutual Fire Ins. Co. v. Sprague, 40 
Colo. 344, 92 P. 227; Harris v. Security Life Ins. Co. 248 Mo. 304, 154 S. W. 
68, Ann. Cas. 1914C, 648; Globe Mutual Life Ins. Ass’n. v. March, 118 Ill. App. 
261. Where the allegation was that the policy was issued for a valuable consid- 
eration and the answer expressly denied this allegation, it was held this “did not 
tender an issue relative to the premium note being unpaid, or whether the policy 
was invalidated by reason of such nonpayment.” “Where the insurer relies upon 
a stipulation in a policy to defeat a recovery, it must plead, affirmatively a breach 
thereof as a defense.” Farmers’ & Merchants’ Ins. Co. v. Wiard, 59 Neb. 451, 81 
N. W. 312. Where petition alleged performance of all conditions and answer de- 
nied the same but did not specify any breaches, it was held insufficient. Pickett 
v. Fidelity & Casualty Co., 60 S. C. 477, 38 S. E. 160, 629. The defense sought to 
be interposed by the general denial is that, by reason of failure to pay the full 
second year premium, the policy had lapsed and was no longer in force. This 
was an affirmative defense depending. upon a breach of some condition of the 
policy and should have been specially pleaded. Again, it is very doubtful, apply- 
ing the rule that the allegations are to be taken most strongly against the pleader, 
whether payment of the premium is denied. There are no facts pleaded or lapse 
alleged; the answer simply alleges the payment of $336.55 in connection with a 
tender of that sum to the beneficiary, and sets forth as the only reason why it 
should be exempt from liability the falsity of the statements and warranties in the 
application; this without any sugestion as to the insufficiency of that amount. 

But there is another reason why defendant may not insist upon this assign- 
ment of error in this court, from the fact that this particular question, was not 
argued and presented to the district court upon argument of the motion for judg- 
ment. The fact is stated in brief of appellee, and not denied by appellant, except 
by insistence that the question was presented by the pleadings. The statement in 
the brief, however, is borne out by the opinion of the district judge set out in 
the brief of appellee, in which opinion no reference is made to the question under 
discussion. It is too well settled in this jurisdiction to require citation of au- 
thorities that upon appeal this court will not consider questions not presented to 
the lower court, and that the issues upem which the cause was there tried are 


binding upon the parties upon appeal to this court. Foster v. City of Lincoln, 
107 Neb. 404, 186 N. W. 317. 
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[3] 2. That the answer set up a good defense on account of the fraud in the 
inception of the policy. In compliance with the requirements of the statute of 
Nebraska, section 7837, Comp. St. 1922, as amended by Chapter 121, Laws 1925, 
the policy in question contained the following provision: 

“This policy and the application therefor constitute the entire contract be- 
tween the insured and the company and shall be incontestable after one year from 
date thereof, except for the nonpayment of premiums. All statements made by 
the insured shall, in the absence of fraud, be deemed representations and not 
warranties, and no such statements shall avoid the policy unless it is contained in 
the written application therefor, a copy of which is attached hereto. If the age of 
the insured has been misstated, the amount payable hereunder shall be such as the 
premium paid would have purchased at the correct age.” 

It is argued by defendant that by the second sentence of said clause the 
right is reserved to the insurance company, at my time, to defend on the ground 
that the policy had been fraudulently obtained. We think not. The language 
of this clause is not precisely that of the statute, which reads as follows: 

“No policy of life or endowment insurance, except policies of industrial 
insurance or where the premiums are payable monthly or oftener, shall be issued 
or delivered in this state unless it contains in substance the following provisions: 
* * * 

“4. A provision that all statements made by the insured shall, in the absence 
of fraud, be demed representations and not warranties, and that no such state- 
ment shall avoid the policy unless it is contained in a written application, and 
a copy of such application shall be indorsed upon or attached to the policy when 
issued; and 

“5. A provision that the policy shall be incontestable after * * * two 
years from its date except for nonpayment of premiums and except for violations 
of the conditions of the policy relating to naval and military service in time of 
war.” Laws 1925, c. 121. 

[5] It will be noted that the statute required that the policy be incontestable 
after two years from its date, whereas the policy makes it one year. This dif- 
ference will be referred to later. If there is any difference in the legal effect of 
the provisions of the statute and those of the policy, the defendant would be in 
no position to take advantage thereof, but is bound by the terms of its contract 
as made, and it does not attempt to make any distinction. But defendant argues 
that paragraph 4, above quoted, reserves the defense of fraud in the procurement 
of the policy. To adopt this construction would require the insertion in para- 
graph 5 of an additional exception, which contains but two, (a) nonpayment of 
premiums, and (b) violation of conditions relating to naval and military service 
in time of war. The two sections must be contsrued together in order that both 
may stand. If we adopt the construction insisted upon by defendant we enlarge 
the specific exceptions of paragraph 5. This we cannot do. Section 4 merely 
provides that all statements and representations of assured shall not be considered 
warranties, in the absence of fraud, while section 5 provides that the policy shall 
be incontestable after two years, except as to certain matters, not including fraud. 
We think the two-year limitation applies to every other defense than those ex- 
cepted or otherwise provided for and fixes a period after which those other 
defenses shall not be available. The provision as to fraud is in full force dur- 
ing the limitation of one year, the effect of which is to require the insurer to" 
make such investigation as he desires with reference thereto, and take proper 
steps to cancel or rescind the policy within the period of limitation, failing which 
the policy will be incontestable on that ground. Metropolitan Life Ins. Co. v. 
Peeler, 71 Okl. 238, 176 P. 939, 6 A. L. R. 441. By this construction all provisions 
of the statute are reconciled and given force. 


It is not contended that such a provision of incontestability is beyond the 
competence of the Legislature; in fact, similar provisions have been uniformly 
sustained by the courts of many different states. Metropolitan Life Ins. Co. v. 
Peeler, supra, where many of the cases are cited; also reported in 6 A. L. R. 441, 


containing a valuable annotation at page 453-456. See also, 14 R. C. L. 1199, 
§ 389, where it is said: 


_ “The general rule is that a provision in a contract of insurance limiting the 
time in which the insurer may take advantage of certain facts that might other- 
wise constitute a good defense to its liability on such contract precludes every 





386 The Insurance Law Journal, Vol. 72 {Mar., 1929 


defense to the policy other than the defenses excepted in the provision itself, 
including false answers in the application, and even fraud where the time fixed 
by the contract is not unreasonably short”—citing cases. 

Defendant cites Welch v. Union Central Life Ins. Co., 108 Iowa, 224, 78 N. W. 
853, 50 L. R. A. 774, as parallel to the present case, but there was no limitation 
in the policy there considered within which the defense of fraud could be made. 
Moreover, the contract provided that the facts stated in the application are 
warranted to be true, and a subsequent clause provided that, “except as herein- 
before provided, this policy shall be incontestable for any cause except misstate- 
ment of age,” and it was held that the defense of fraud was thereby preserved. 
The case recognizes the general rule that, where the contract provided it should 
be incontestable after a specified time, the defense of fraud would be thereby 
shut out, saying: 

“Such stipulation did not condone the fraud, but limited the insurer to a time 
within which it might assert the fraud as against the contract. In these cases 
the right to defend on the ground of fraud within the time agreed upon is 
recognized”—citing Wright v. Mutual Benefit Ass’n, 43 Hun. (N. Y.) 61; Massa- 
chusetts Benefit Life Ass’n v. Robinson, 104 Ga. 256, 30 S. E. 918 42 L. R. A. 261. 

Cases cited by defendant to the effect that fraud is not excluded by an 
incontestable clause operating from the date of the policy have no application 
here; such cases are Reagan v. Union Mutual Life Ins. Co., 189 Mass. 555, 76 
N. E. 217, 2 L. R. A. (N. S. ) 821, 109 Am. St. Rep. 659, 4 Ann. Cas. 362, and 
New York Life Ins. Co. v. Weaver’s Adm’r, 114 Ky. 295, 70 S. W. 628. 

The voluntary reduction by defendant from two years to one was within 
the competency of the parties to the contract, and has been held analogous to 
those cases where the doctrine is announced that the parties may contract for a 
period of limitations within which action may be brought less than that provided 
by general statute. Southern Union Life Ins. Co. v. White (Tex. Civ. App.) 188 
S. W. 266; Metropolitan Life Ins. Co. v. Peeler, 71 Okl. 238, 176 P. 939,6 A. L. R. 
441; Citizens’ Life Ins. Co. v. McClure, 138 Ky. 138, 127 S. W. 747, 27 LL. R. A. 
(N. 5) 1026. 

The construction we have adopted would not require us to hold, as suggested 
by defendant, that defense for misstatement of age could only be made in one 
year, for the reason that the contract specifically provides for that situation. 

[4] In conclusion, we hold that the period of one year is a reasonable 
limitation for contesting the policy for fraud, that the defense that the policy 
lapsed for nonpayment of premium is not presented by the answer, and that the 
motion for judgment on the pleadings was properly sustained. 

Judgment affirmed. 


JOHNSON v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. December 7, 1928. 
231 New York Supplement 540. 

1. INSURANCE—WHERE PREMIUMS WERE PAID AFTER POLICY 
LAPSED, AND REINSTATEMENT APPLICATION CONTAINED MIS- 
REPRESENTATIONS, BENEFICIARY COULD NOT RECOVER BY 

« DENYING REINSTATEMENT APPLICATION WAS SIGNED BY 
INSURED. 

Where evidence, in action on life policy, showed that premium was paid 
after policy had lapsed, and in connection with reinstatement of policy and 
stipulation of parties conclusively showed misrepresentation of health in applica- 
tion for reinstatement, contention of plaintiff that application for reinstatement 
was not that of assured was unavailing since, unless policy was reinstated, there 
could be no recovery after it had lapsed for failure to pay premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE—INSURER HELD ENTITLED TO DIRECTED VERDICT 
UNDER EVIDENCE SHOWING PREMIUM PAYMENT IN CONNEC- 
TION WITH REINSTATEMENT APPLICATION CONTAINING MIS- 
REPRESENTATIONS. 

In action by beneficiary on life policy, evidence that premiums were not 
paid when due, but were paid in connection with reinstatement applied for by 
Ynsured, and that stipulation entered into at trial conclusively established mis- 
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representation in application for reinstatement, held to require directed verdict 
for insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from Supreme Court, Appellate Term. 

Action by Mathilda Johnson against the New York Life Insurance Company. 
From a determination of the Appellate Term affirming a judgment of the City 
Court of the city of New York in favor of the plaintiff for $2,329.75, defendant 
appeals by permission. Determination appealed from and judgment of City 
Court reversed, and complaint dismissed. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Pros- 
kauer, JJ. 

Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York 
City, of counsel), for appellant. 

Emanuel S. Steinberg, of New York City (Harry Lesser, of New York City, 
of counsel), for respondent. 

MeErrELL, J. The plaintiff, as beneficiary under a policy of life insurance for 
$2,000 issued by the defendant upon the life of one John Johnson, plaintiff’s 
son, brought this action to recover upon said policy. Under the terms of the 
policy, in consideration of the payment in advance of the sum of $28.82 and the 
payment semi-annually thereafter of premiums in like amount, the defendant 
agreed to pay the plaintiff the face amount of said policy upon receipt of due 
proof of death of the said John Johnson. The policy became effective on March 
6, 1924, and the initial premium was for the period terminating on the 6th day 
of September, 1924. A like premium was payable on September 6, 1924, and 
every six calendar months thereafter during the life of the insured, until prem- 
iums for 20 full years were paid. The evidence at the trial established the pay- 
ment by the insured of the semiannual premiums due on September 6, 1924, 
and on March 6, 1925. The premium due and payable on September 6, 1925, was 
not paid when it fell due, nor was it paid within the 30-day grace period provided 
in the policy. It is the contention of the defendant appellant that the said policy 
lapsed by the failure of the insured to pay the premium which fell due on 
September 6, 1925, under the terms of the policy. Evidence introduced at the 
trial in City Court established that the premium due on September 6, 1925, was, 
in fact, paid on November 10, 1925, together with interest thereon from Septem- 
ber 6, 1925. The defendant asserts that such premium was paid and received 
pursuant to the reinstatement of said policy upon the application of the insured. 
The defendant produced an application for reinstatement purporting to have 
been signed by the insured and dated on November 6, 1925. In this application 
to the defendant for reinstatement of the policy in suit, it was represented that 
the assured was, at the time of making such application, in good health, and that, 
within a period of 12 months, he had not had any illness nor consulted nor been 
treated. by any physician, nor been prevented by illness or accident from con- 
tinuously pursuing his customary occupation, which was the same then as it was 
when he applied for said policy. These representations, the defendant asserts, 
were fraudulent and untrue, and that the reinstatement of the policy in suit, in 
reliance upon the truth of such representations, was procured by fraud. 

It was stipulated at the trial that the assured was confined at Fordham 
Hospital from June 24, 1925, to October 23, 1925, and at Seaview Hospital from 
October 23, 1925, until his death on January 23, 1926, and that he consulted and 
was treated by physicians at said hospitals during that time, on account of illness. 
The proofs show that the assured died as the result of chronic pulmonary tuber- 
culosis. The defendant appellant established at the trial that the premium due 
September 6, 1925, which was paid on November 10, 1925, was paid by virtue of 
the reinstatement of said policy, and that, the policy having been reinstated as 
the result of false representations of the assured, it rescinded such reinstatement 
and tendered to the plaintiff the premium aforesaid. At the trial the plaintiff 
sought to deny that the assured signed the reinstatement application, and argues 
upon this appeal that no sufficient proof was offered by the defendant upon the 
trial that the assured made the application or the representations contained 
therein.» At the trial plaintiff’s proof was limited to the production of the 
policy and proof of its execution, the receipt by defendant of the premium which 
became due on September 6, 1925, the proofs of death, and the concession of the 
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nonpayment of the policy. The defendant’s receipt for the premium in question, 
which became due on September 6, 1925, was offered in evidence. The receipt 
does not indicate when the premium was actually paid, and, upon the admission 
of the receipt in evidence, counsel for the defendant reserved the question as to 
the date when said premium was actually paid. In our opinion, the proof of the 
defendant amply established the fact that the premium in question was paid on 
November 10, 1925, in connection with the reinstatement of the policy. The 
defendant established the mailing of the premium notice and the lapse of the 
policy, at the trial. No evidence was offered on the part of the plaintiff rebutting 
the same. The policy provided the dates when the semiannual premium pay- 
ments were to be made. The different dates for the payment of premiums were 
fixed by the terms of the policy as March 6th and September 6th, in each year. 
The evidence shows, beyond question, that the premium payable on September 
6, 1925, was not paid at that time, nor was it paid within the 30-day grace period 
following that date. The policy itself provided the manner in which it might 
be reinstated in case of the default in payment of premiums provided by the 
policy as follows: 


“Reinstatement—At any time within five yeafs after any default, upon 
written application of the Insured and upon presentation at the Home Office of 
evidence of insurability satisfactory to the Company, this Policy may be rein- 
stated together with any indebtedness in accordance with the loan provisions of 
the Policy, upon payment of loan interest, and of arrears of premiums with five 
per cent interest thereon from their due’ date.” 


[1, 2] The defendant contends that the application for reinstatement was 
made by the assured on November 6, 1925, and was approved by the defendant on 
November 9, 1925, and the defendant established by satisfactory evidence that on 
the date of the approval of such reinstatement of said policy the assured paid 
the premium of $28.82, which became due and payable on September 6, 1925, 
together with the sum of 24 cents interest thereon at 5 per cent. from said last- 
mentioned date to the date of payment, all of which was in strict compliance 
with the “Reinstatement” clause in the policy above quoted. The assistant 
secretary of the defendant testified at the trial that plaintiff herself admitted to 
him that the signature upon this application for reinstatement was that of the 
insured. At the trial, however, the plaintiff testified that she could not say that 
the signature on the application for reinstatement was that of the assured, and 
that she did not see him sign his name thereto. No evidence was offered at the 
trial controverting the defendant’s contention that the policy in suit lapsed for 
failure to pay the premium due on September 6, 1925. The plaintiff, however, 
contends that the subsequent receipt of. the premium due on September 6, 1925, 
by defendant, without any proof on her part as to when said premium was, in 
fact, paid, was proof that the policy did not lapse within the lifetime of the 
assured. It may be fairly inferred, however, from the proofs in the case that 
the premium in question was paid, as testified to by the witnesses for the 
defendant, in November, 1925, and that it was made in connection with the 
reinstatement of said policy. The stipulation entered into at the trial conclu- 
sively established the misrepresentation in application for reinstatement of the 
policy. The contention of the plaintiff that the application for reinstatement of 
the policy was not that of the assured can be of no avail to her. Unless the 
policy was reinstated, there could be no recovery, as it had lapsed for failure to 
pay the premium which fell due on September 6, 1925. Whether or not the 
application for reinstatement was signed by the assured, the evidence clearly 
shows that the payment of the premium in question was made as the result 
of such application for reinstatement. However, we think the proofs sufficiently 
show that the assured did apply for the reinstatement of his lapsed policy, and 
that the premium was paid in connection with such reinstatement. Under the 
proofs adduced at the trial, there was no issue for the determination of the 
jury, and a verdict should have been directed by the trial court in favor of the 
defendant. The determination of the Appellate Term and the judgment of the 
City Court should be reversed, with costs to the appellant in this couet and in 
the Appellate Term, and plaintiff’s complaint dismissed, with costs. 


Determination so appealed from and judgment of the City Court reversed, 
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with costs and disbursements to the appellant in this court and in the Appellate 
Term, and the complaint dismissed, with costs. Order filed. All concur. 


NEW YORK LIFE INS. CO. v. ROSEN et al. 
Supreme Court, Special Term, New York County. November, 1928. 
232 New York Supplement 37. 
INSURANCE—STATUTE REQUIRING LIFE INSURANCE POLICY TO 

CONTAIN ENTIRE CONTRACT HELD APPLICABLE TO REPRE- 

SENTATIONS IN APPLICATION FOR REINSTATEMENT OF POLICY 

(INSURANCE LAW, §58). 

Insurance Law, § 58, requiring every life policy to contain entire contract 
between parties, and prohibiting anything to be incorporated therein by reference, 
unless writings referred to are indorsed on or attached ‘to policy when issued, 
held applicable to statements made by insured in application for reinstatement of 
policy which lapsed for nonpayment of premiums, in view of section 101, requiring 
reinstatement clause as one of standard provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 134[2].) 


Action by the New York Life Insurance Company against Edward Rosen 
and another. On plaintiff's motion to strike out defense in answer as 
being insufficient in law. Motion denied. 

Louis H. Cooke, of New York City, for plaintiff. 


Abraham H. Sarasohn, of New York City, for defendants. 


VALENTE, J. Plaintiff brought an action on July 16, 1928, to cancel the rein- 
statement of a policy of life insurance in the sum of $5,000, issued June 25, 
1925, on the life of defendant Edward Rosen, with defendant Samuel kosen as 
beneficiary. The policy, which contained the usual two-year incontestability 
clause, lapsed for nonpayment of the premiums due on December 25, 1926, and 
on February 8, 1927, pursuant to the reinstatement provision of the policy, the 
insured made an application for reinstatement of the policy, in which he repre- 
sented that within 24 months prior to such application he had not been ill or 
consulted any physician. Relying upon the truth of such statement, plaintiff 
reinstated the policy. Thereafter it discovered that the statement as to prior 
good health was false, and it now seeks to set the policy aside. 


Defendants interposed an affirmative defense to the effect that the application 
for reinstatement was not attached to or indorsed upon the policy, alleging that 
under section 58 of the Insurance Law this lack deprives the plaintiff of the 
right to avoid the policy on the ground of the misrepresentations in the rein- 
statement application not so attached or indorsed. Plaintiff now moves to strike 
out the defense, on the ground that it is insufficient in law. The disposition of 
the motion depends upon the construction of section 58 of the Insurance Law, 
which reads: 


“Every policy of insurance issued or delivered within the state on or after 
the first day of January, nineteen hundred and seven, by any life insurance 
corporation doing business within the state shall contain the entire contract 
between the parties and nothing shall be incorporated therein by reference to 
any constitution, by-laws, rules, application or other writings, unless the same are 
indorsed upon or attached to the policy when issued. * * 


In Archer v. Equitable Life Assur. Society of United States, 218 N. Y. 18, 
112 N. E. 433, this provision was construed as requiring warranties of the insurer 
made as an inducement for the i issue of a policy to be incorporated in or attached 
to such policy, and a failure in this respect barred the insurer from taking 
advantage of the falsity of such warranty. But plaintiff contends that the 
requirement of the statute is limited to the issue of the original policy, and does 
not apply to reinstatements. The point has not been adjudicated in this state, 
and in other jurisdictions where it has been raised there is a conflict of ae ae 

In Goodwin v. Provident Sav. Life Assur. Ass’n, 97 Iowa, 226, 66 N. W. 

32 L. R. A. 473, 59 Am. St. Rep. 411, it was held that the application e 
reinstatement must be attached to the policy, just as the original application was 
required to be. But this holding is not decisive, because it involved the construc- 
tion of a statute which specifically included both the issue and the reinstatement, 
requiring a true copy of the application to be attached to the policy at the time 
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of the original issue, and upon reinstatement a true copy of all representations 
made to be attached to the removal receipt. Code of Iowa § 8772. 

In Linder v. Metropolitan Life Ins. Co., 148 Tenn. 236, 255 S. W. 43, the court 
construed a similar statute to apply only to the original policy and not to 
reinstatements. That statute read as follows: “Every policy of insurance, 
issued to or for the benefit of any citizen or resident of this state * * * shall 
contain the entire contract of insurance between the parties to said contract. 
* * *” Shannon’s Code Tenn. 3275al. Section 3348a8, subd. 4, provides that no 
statement of the insured shall avoid the policy, unless it is contained in a 
written application and a copy of such application indorsed upon or attached to 
the policy when issued. 

In arriving at its conclusion the court held at page 244, of 148 Tenn. 
(255 S. W. 45), that the statutes “only relate to the issuance of original policies. 
This interpretation is made clear by the very language of the statutes themselves, 
No reference whatsoever is made to the renewal or reinstatement of policies which 
have been issued. So, following the well established rule of construction, these 
statutes must be construed as applying only to matters with which they deal in 
express terms.” (Italics mine.) Nor is there any reference to reinstatement in 
any other sections of the Tennessee insurance statutes. 

In view of the fact that section 101 of the Insurance Law of this state 
requires a reinstatement clause as one of the standard provisions of the policy, 
the reasoning of the Tennessee court does not squarely apply. Nor are the 
decisions in State Mut. Life Ins. Co. v. Rosenberry (Tex. Com. App.) 213 S. W. 
242, and Wastun v. Lincoln Nat. Life Ins. Co., of Ft. Wayne, Ind. (C. C. A.) 12 
F. (2d) 422, entirely helpful. The former construed the Texas statute and the 
latter the Indiana statute. Both actions involved the validity of provisions in 
reinstatement conditions not attached to the policies, whereby the company 
restored them in force. The conditions were that notes of the insured for the 
arrears in premiums were accepted and the insurance was continued in force until 
the date of their maturity. If not paid then, the policies were to lapse. The 
insured died after the lapse of the policies, due to the nonpayment of the notes 
at maturity. In actions on the policies the plaintiffs sought to avoid the effect of 
nonpayment by relying upon the failure of the insurers to attach the conditions 
of the reinstatement to the policies. In both cases it was held that the statutes 
required such attachment only on an issue of an original policy, but not on a 
reinstatement. 

It is to be observed, however, that these cases deal virtually with nonpay- 
ment of premiums and not with warranties in an application for reinstatement. 
It might well be argued that the companies reinstated the policies provisionally 
subject to the performance of a condition subsequent, and that the failure to pay 
the notes justified a refusal to reinstate permanently. In any event the distinc- 
tion in those cases between original issues and reinstatements must be held 
dictum in so far as it is. sought to apply it to warranties made by the insured 
upon reinstatement. 


In Metropolitan Life Ins. Co. v. Burch, 39 App. D. C. 397, the Court of 
Appeais of the District of Columbia held that the requirement that an application 
be annexed to the policy applied to a reinstatement as well as to an original 
issue. The case involved the construction of section 657 of the District of 
Celumbia Code, reading as follows: “Each life insurance company * * * (shall 
deliver with each policy issued by it a copy of the application made by the 
insured so that the whole contract may appear in said application and policy, 
in default of which no defense shall be allowed to such policy on account of 
anything contained in, or omitted from,. such application.” 


In construing the clause the court said, at page 405: “The purpose of the 
provision is that the insured shall be furnished with a copy of the application, 
upon the representations in which the validity of the policy and its binding force 
may be made to depend. The rule of public policy, defined, applies with equal 
force to an application which renews the original policy, and amounts to a new 
contract of insurance embracing the terms of the original, but dating from the 
time of the renewal. The effect of the new contract, evidenced by the terms of 
the original one and the renewal application, is dependent upon the truthfulness 
of the representations made in the renewal application.” 
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This reasoning, based upon public policy, is in accord with the exposition in 
Archer v. Equitable Life Assur. Society of United States, supra. While the latter 
does not deal with a reinstatement policy, it strongly presents in the following 
words conditions which led to the remedial legislation requiring the application 
to be made a part of the policy: “A third condition existed, * * * namely, the 
warranties and representations made by persons insured, in the process of 
issuing the policy, might be and frequently were, as we may judicially know, 
retained continuously and exclusively by the insurers. The insured persons 
neither had nor received duplicates or copies. They had not incentive or oppor- 
tunity, from having their statements before them, through incorporation in the 
policy, to examine and correct any errors in them arising through mistake, 
carelessness, ignorance or fraud, or to terminate the policy. Frequently they or 
their beneficiaries became first conscious of the errors, after payment of the 
premiums or dues through a period of years, when they were alleged by the 
insurers, in avoidance of the obligations to pay the sums insured. We have 
concluded that the Legisfature intended to remove and has removed by the 
section this condition. * * *” 


Why does not the same reasoning apply to the application for reinstate- 
ment? If reinstatement were an act of grace of the company, and not provided 
by statute, the situation might be different. In that event the rule in Linder v. 
Metropolitan Life Ins. Co., supra, would apply, and the strict rule followed, that 
section 58 deals only with such matters as are dealt with in express terms. But 
reinstatement is made a matter of right within three years of lapse, upon 
compliance with certain conditions precedent. Section 101, Insurance Law. 
Therefore we must use the principle of construction set forth in the Archer Case 
(218 N. Y. at page 25, 112 N. E. 436): “The section is remedial. It modifies rules 
of the common law. The law is, that in determining whether or not a statute 
abrogates or modifies a rule of the common law, the construction of the statute 
must be strict; when, however, a remedial statute does replace in whole or in part 
common law rules, it must be given an application, liberal and, within its 
language, commensurate with its purpose.” 


The mischief described by the Court of Appeals prior to the adoption of the 
Insurance Law of 1906, which that statute was designed to remedy, exists equally 
in respect of a reinstatement of a policy as in respect of an original issue, and a 
liberal construction of section 58 is justified by the fact that the legislative pur- 
pose included the subject of reinstatement within its express scope in section 101. 
In a certain sense there are even more cogent reasons for requiring the applica- 
tion for a revival of the policy to be annexed to the instrument than exist in the 
case of the original contract. 


Without a copy of the reinstatement application before him, the insured 
might be led into a sense of false security by a reading of the two-year 
incontestability clause in the original policy, and thus assuming that the effect 
of any erroneous statements in the first application had disappeared. With the 
reminder of the representations in the reinstatement application before him, he 
would frequently be in a position to remedy, or at least alleviate, the situation, 
either by correcting his application, and possibly obtain a renewed reinstatement 
on the basis of a rated age, or by making a new application for insurance with 
another medical examination, or else by obtaining the cash surrender value of 
his policy. 

It might be urged that one having received recent medical treatment would 
have difficulty in obtaining reinstatement. On the other hand, this fact would 
frequently be no bar. Wih the false statements in his reinstatement application 
not brought to his mind on his subsequent inspection of his policy, the position 
of his beneficiaries is hopelessly compromised by his erroneous statements, the 
situation created by which he is unable to remedy before it is too late. 


The case of Holden v. Metropolitan Life Ins. Co., 188 Mass. 212, 74 N. E. 
337, which holds that a revival application need not be annexed to the policy, 
is not authority to the contrary. That decision was based upon R. L. Mass. c. 
118, §73, which provides that “every policy which contains a reference to the 
application of the insured, either as a part of the policy or having any bearing 
thereon, must have attached thereto a correct.copy of the application, and unless 
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so attached the same shall not be considered a part of the policy or received in 
evidence.” 

This statute did not require the policy to contain a copy of the application, 
unless the contract referred to it. If it did, a correct copy of the application 
had to be attached. A policy which was reinstated would not, as a rule, 
contain “a reference to the application” for reinstatement; consequently it could 
not require a correct copy of the reinstatement application to be attached. The 
Massachusetts statute is thus distinguished in Metropolitan Life Ins. Co. vy. 
Burch, supra, from the District of Columbia statute, and it is similarly distinguish- 
able from the New York statute, which is even more emphatic than that of the 
District. 

Nor does the requirement that reinstatement applications be attached to the 
policy impose practical hardships upon the insurance companies. It is no more 
difficult for them to require the production of the policies for this purpose than 
for change of the beneficiary or for purposes of loans. 

The motion to dismiss the affirmative defense is denied, with $10 costs. 


In re HAYES’ WILL. 
In re MARINE TRUST CO. OF BUFFALO et al. 
Supreme Court, Appellate Division, Fourth Department. December 18, 1928. 
232 New York Supplement 147. 

1, INSURANCE—UNDER POLICY PAYABLE TO INSURED’S WIFE, 
IF LIVING, OTHERWISE TO INSURED AND ASSIGNS, WIFE WAS 
BENEFICIARY, INSTEAD OF OWNER AS ASSIGNEE. 

Where policy payable to insured was changed, so as to be payable to insured’s 
wife, if living, if not then to insured, his executors, or assigns, containing no 
option to change beneficiary, wife became beneficiary, or possible owner oi 
proceeds of policy, instead of full owner as assignee. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—UNDER ASSIGNMENTS BY INSURED AND WIFE AS 
BENEFICIARY OF POLICY FOR LOAN TO INSURED, INSUREK 
COULD DEDUCT UNPAID LOAN FROM POLICY OR ENFORCE 
INSURED’S PERSONAL LIABILITY (LAWS 1892, c. 690, § 16). 

Where insured and wife, who was beneficiary under policy, assigned policy to 
insurer to secure loan to insured, under Laws 1892, c. 690, §16, and authorized 
insurer to cancel policy and apply cash surrender value on loan, if loan was not 
repaid, but not specifically agreeing that amount of loans be deducted from 
policies, deduction of unpaid loans from moneys to become due to beneficiary 
after death of insured was merely optional with insurer, and insurer was not 
prohibited from enforcing personal liability of insured for loan. 


(For other cases, see Insurance, Dec. Dig. § 523.) 


3. INSURANCE—INSURED’S WIFE, AS BENEFICIARY JOINING IN 

ASSIGNMENT OF POLICY FOR LOAN TO INSURED, HELD SURETY 

AS REGARDS INSURED, WHO WAS PERSONALLY LIABLE, AND 

ESTATE OF INSURED SHOULD INDEMNIFY WIFE’S ESTATE FOR 

LOANS DEDUCTED FROM POLICY. 

Where insured and wife, who was beneficiary under policy, joined in assign- 
ment of policy to insurer to secure loan to insured, wife, signing loan agreement 
and assignment thereof, was principal debtor as between herself and insurer, but 
was surety as to insured, and did not assent to substitution of insurer as bene- 
ficiary in her place to extent of its interest, and insured, receiving all proceeds of 
loan and agreeing to repay them to insurer, was personally liable for loans, and 
estate of insured should indemnify estate of wife for amount of loans deducted 
from policy. 

(For other cases, see Insurance, Dec. Dig. § 523.) 

Crouch, J., dissenting. 

Appeal from Surrogate’s Court, Erie County. 

In the matter of the judicial settlement of the accounts of the Marine Trust 
Company of Buffalo and others, as the executors of the last will and testament 
of Edmund Hayes, deceased. From so much of the decree of the Surrogate’s 
Court (131 Misc. Rep. 806, 229 N. Y. S. 113), after disallowance of the claim of 
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said administrator in the sum of $33,824.39 against the estate of Edmund Hayes, 
deceased, Morey C. Bartholomew, administrator of the estate of Mary H. Hayes, 
deceased appeals. Reversed on the law, and decree modified. 

Argued before Clark, Acting P. J., and Sears, Crouch, Taylor, and Sawyer, 
a 
J Penney, Persons, Blair & Nye, of Buffalo (Charles F. Blair, of Buffalo, of 
counsel), for appellant. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo (Allen Keeney, of Buffalo, of 
counsel), for respondents executors of estate of Edmund Hayes. 

Moot, Sprague, Brownell & Marcy, of Buffalo (William L. Marcy and Helen 
Z. M. Rodgers, both of Buffalo, of counsel), for respondent Dartmouth College. 

Slee, O’Brian & Hellings, of Buffalo (John Lord O’Brian, of Buffalo, of 
counsel), for respondent University of Buffalo. 

‘Taylor, J. For many years prior to February 15, 1895, Edmund Hayes was 
the insured under five life insurance policies of the Equitable Life Insurance 
Company. He had taken them all out himself. Four of them were payable to 
“self,” and one to Edmund Hayes, “his executors, administrators, and assigns.” 
At the expiration of the tontine dividend period of three of these policies, the 
insured exercised an option available under them, appropriating to his own use 
the accumulated surplus and continuing the policies on the “ordinary plan.” The 
other two policies were exchanged for paid-up policies, under options contained 
in them. These policies were all assigned to Mary H. Hayes, wife of Edmund, 
before February 9, 1895. On that date Mary and Edmund Hayes made the 
following “request” or “application” to the insurance company: 

“Gentlemen: Enclosed please find policies Nos. 321827—8 & 9, 322442, and 
paid-up policy No. 132165, making five in all, on the life of Edmund Hayes. 
These policies are now drawn to said Edmund Hayes, and assigned by him to his 
wife, Mary H. Hayes. Please alter these poliices or issue new ones in place of 
these for the benefit of Mary H. Hayes, should she survive her husband, and to 
the benefit of Edmund Hayes, his executors, administrators or assigns, should 
he survive his wife. The object being to alter the policies as they now stand so 
that in case the husband should survive the wife that the policies will then revert 
to him. 

“Yours truly, Edmund Hayes. 
“Mary H. Hayes. 

“In presence of: Geo. J. Sicard. 

“Wm. Burnet Wright, Jr. 

“P. S—We have no children. 

“Edmund Hayes.” 

Mrs. Hayes joined in this request with her husband, not as a wife applying 
for insurance on her husband’s life under the statute (section 52, Domestic 
Relations Law), but as an assignee of the policies, thus diminishing her interest 
and making her a beneficiary contingent upon her surviving her husband, instead 
of an owner by assignment. This was in February, 1895, more than. 12 years 
before any loans were negotiated. Thus, long before loans were contemplated, 
the wife voluntarily yielded some of her legal rights as assignee, to protect her 
husband’s interest in policies which he had taken out. 


February 15, 1895, all the five existing policies were surrendered to the 
company, and there were substituted for them other policies, payable to “Mary 
H. Hayes, if living; if not, then to her husband, Edmund Hayes, his executors, 
administrators, or assigns.” These policies gave Edmund Hayes no option to 
change the beneficiary, and no change in beneficiary was ever attempted. Early 
in December, 1907, Edmund Hayes applied to the company for loans to himself 
on the several policies. A loan notice was thereupon sent to the insured, reading 
in part as follows: 


“When a loan is made on a policy, an acknowledgmen is sent by us that the 
policy will be returned on repayment of the loan; that in case of’ death of the 
assured before the maturity of the loan or if the policy is surrendered or 
canceled on account of failure to comply with the conditions of the loan, the 
cash balance, if any, after payment of the loan, will be paid to the parties 
legally entitled thereto.” 

The loans were made in December, 1907, and although in each instance the 
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check of the company was made payable to “Edmund Hayes and Mary H. 
Hayes,” the wife, by indorsement, turned over to her husband all the proceeds 
of the checks for his own use. The policies were all delivered to the company 
as collateral security for the loans, according to an “agreement and assignment” 
executed by both Edmund and Mary H. Hayes in the following form: 

“The party of the first part agrees to loan and does hereby loan to the 
parties of the second part, the sum of ————— dollars, the receipt of which by 
the parties of the second part is hereby acknowledged; and the said parties of 
the second part agree to repay the same to the said party of the first part, at its 
office, 120 Broadway, New York City, on the day of December, 1908. 

“In consideration of said loan the parties of the second part hereby assign, 
transfer and set over all their right, title and interest, including the right to 
exercise any and all options and privileges, in policy No. , on the life of 
Edmund Hayes issued by said party of the first part, together with all money 
which may be payable under the same, to said party of the first part as collateral 
security for the repayment of said loan. 

“In the event of default in the repayment of said loan upon the date 
hereinabove mentioned, the party of the first part is hereby fully authorized and 
empowered, “without notice to and without demand for payment by the parties of 
the second part, to cancel said policy and to apply the cash surrender value of 
such cancellation to the payment of said loan and any unpaid interest; and upon 
the maturity of said policy, either by death or lapse of time, the party of the first 
part is hereby authorized and empowered to exercise any right or option and 
accept and extend any privilege or other benefit held, possessed or enjoyed by 
the parties of the second part, or any of them, under the terms and conditions 
of said policy, including the right to commute any amount due in instalments, 
whether provided for in the policy contract or not. Should the surrender value 
of said policy exceed the amount of above loan with interest at five per cent. 
thereon, then, and in that case, the excess value above the loan and interest shall 
be due and payable to the legal owner or owners of the policy on demand.” 

Next came a receipt from the company, as follows: 

“We acknowledge that Policy No. on the life of Edmund Hayes has 
been placed with the society as security for a loan of $———, subject to the 
conditions of the society’s loan agreement, duly executed by the applicants for such 
loan. This loan will become due and upon repayment of same said policy will be 
returned. 

“In the event of the death of the insured before the maturity of the loan, 
any indebtedness to the saciety by reason hereof will be deducted from the 
amount payable under the policy, the balance being payable to the person or 
persons legally entitled thereto, in accordance with the terms of the policy. 

“In the event of the cancellation of the policy owing to default in. the 
repayment of the loan when due, the excess value thereof above the amount 
of the loan and interest shall be paid on demand to the person or persons legally 
entitled thereto, should its surrender value exceed the amount of the loan with 
interest thereon to date of settlement at 5 per cent.” 

Edmund Hayes died October 19, 1923, leaving a will which had been executed 
in May, 1923. His wife died intestate October 16, 1924. The five policies 
aggregated $66,283.14 in value. Edmund Hayes extended the time of repayment 
of the loans from year to year until his death, paying interest on the loans and 
premiums on the policies annually. When the Equitable Company paid the 
proceeds of the policies to the committee of Mary H. Hayes, on January 5, 1924, 
$33,824.39 was deducted to cover the loans which had been made by the company. 
The surrogate of Erie county has refused to allow the claim of the administrator 


of the wife’s estate for this amount against the estate of Edmund Hayes. Hence 
this appeal 


The insurance company is not interested in the controversy. Its loan has 
been repaid. The question here is whether the estate of Edmund Hayes, who 
applied for the loans and received their proceeds, should indemnify the wife’s 


estate, or whether the obligation to pay should rest upon the estate of the 
beneficiary of the policies. 


mee The questions—discussed at length in the briefs—whether or not these 
policies of February, 1895, were “wife’s policies” (section 52, Domestic Relations 
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Law), and whether—up to the time of the assignment of December, 1907—the 
wife’s interest was vested or contingent, are immaterial. After the policies were 
changed in form (as to beneficiary) in February, 1895, the wife became a 
beneficiary—a possible owner of proceeds of the policies—instead of a full owner 
as assignee. If these were then “wife’s policies,” the wife had the legal right: to 
assign them, since she had no descendants and her husband joined in the 
assignment. Section 52, Domestic Relations Law; Sherman y. Allison, 77 App. 
Div. 49, 80 N. Y. S. 148, affirmed 177 N. Y. 574, 69 N. E. 1131. If, on the contrary, 
they were not “wife’s policies,” the wife still had the right to assign her interest, 
whether it was vested or contingent, “like any other property that she may own.” 
Dannhauser v. Wallenstein, 169 N. Y. 199, 211, 62 N. E. 160, 163. 

[2] These loans were not covered by section 7, chapter 301, Laws 1909 (section 
101, subd. 7, Insurance Law); i. e., the loans were not compulsory “on the sole 
security of the policy.” But the loans were authorized by statute (laws 1892, 
c. 690, §16). Under the “agreement and assigitment” the three contracting 
parties did not in terms contract that the company must collect back the loans 
(if collection should be necessary) out of the policies. They did not specifically 
agree that the amount of the loan “would be deducted” from he policies, as in 
Faris v. Faris, 76 Ind. App. 336, 130 N. E. 444. The document simply “authorized 
and empowered” the company to cancel the policy, apply the cash surrender 
value on the loans, etc., in case the money lent should not be paid back when 
due. It is this which distinguishes this case from Wagner v. Thieriot, 203 App. 
Div. 757, 760, 197 N. Y. S. 560, 563, affirmed 236 N. Y. 588, 142 N. E. 295, relied 
on by the learned surrogate. The policy in that case was controlled by Laws 
1911, c. 369, §3, subd. 7 (now subdivision 7, § 101, Insurance Law), it having been 
taken out in 1916. It necessarily provided that the loan was “an advance” of a 
part of the moneys to become payable some time later under the policy, and upon 
the “sole security thereof.” 

If the policies involved in the instant case had contained similar provisions, 
the execution of the document of assignment by the beneficiary would necessarily 
have been a recognition and a ratification of those provisions. But, as these 
policies read, deduction of unpaid loans from moneys to become due to the 
beneficiary after the death of the insured was merely optional with the company. 
Enforcement by the company of the personal liability of the insured to repay 
his loan was not prohibited. And the execution of the assignment by the bene- 
ficiary meant nothing more than that she signed it at the request of the company 
as assurance that, as between her and the company, the latter might deduct 
from the proceeds of the policies its moneys due, in case the insured did not 
himself pay. 

[3] From the “agreement and assignment,” and from all the transactions 
involved, we find that the wife was a surety, not a principal, as to these loans, 
and that therefore, when she executed the agreement, she did not “assent to the 
substitution of the company as beneficiary in her place and stead to the extent 
of its interest therein,’ as the learned surrogate has found, except as above 
stated. The fact that the checks were made out to both the husband and wiic 
is not of controlling importance. The husband had applied for the loans for 
himself. The wife’s indorsement of the checks was evidently a mere matter of 
course, on account of the form in which the insurance company had drawn them 
as to name of payee. There is nothing to indicate that the wife ever made a 
claim or had an idea that any of the money was hers. The agreement and 
assignment of December, 1907, contained a covenant to repay the loans on a 
date certain. Since the company did not agree to resort to the policies alone for 
repayment, and Edmund Hayes applied for the loans, received all the proceeds, 
agreed to repay the loans on a specified date, and paid all interest and premiums 
during his lifetime, a personal liability of Edmund Hayes, a debtor relation to 
the insurance company, was created. And he (now his estate) should pay. 


[4] (All these recited facts show that—even though the wife may have been 
a principal debtor as between her and. the insurance company—still, as between 
her and her husband, she was but a surety, and that her estate should not lose 
this sum of money, representing loans made to Edmund Hayes, unless his estate 
cannot pay. The wife is in the same position as the wife who executes a bond and 
a mortgage on her property to secure her husband’s debt (Dibble v. Richardson, 
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171 N. Y. 131, 63 N.: E..829), or who has joined in an assignment of an. insurance 
policy collateral security for a loan to her husband, and has also signed the 
promissory notes her husband gave for the loan (Union Cent. Life Ins. Co. vy. 
Woods, 11 Ind. App. 335, 37 N. E. 180, 39 N. E. 205). The legal relation between 
co-signers of such instruments may always be shown by parol or ducumentary 
evidence. Hubbard v. Gurney, 64 N. Y. 457. 

[5, 6] It cannot be held that the wife made a gift to her husband by 
indorsing the checks made out to her and her husband, in order that the husband 
might obtain, the money which he had applied for; for, as we view the case, 
the wife had nothing to give. Her indorsement was quite pro forma. Ownership 
of the thing “given” must be in the donor. Matter of Van Alstyne, 207 N. Y. 
298, 100 N. E. 802. The wife never owned any part of the money loaned. 

[7] The wife having been a surety, no statute of limitations has run against 
her claim. Blanchard v. Blanchard, 201 N. Y. 134, 94 N. E. 630, 37 L. R. A, 
(N. S.) 783. The portion of the decree appealed from, which disallows appellant’s 
claim, should be reversed on the law and facts, with costs, and the decree 
modified to provide for allowance of the claim as filed. 

Decree, so far as appealed from, reversed on the law and facts, and matter 
remitted to the Surrogate’s Court, with directions to enter a modified decree in 
accordance with the opinion, with costs. All concur, except Crouch, J., who 
dissents, and votes for affirmance in a memorandum. 

Crouch, J. (dissenting). The decisive question is whether or not the 
relation of debtor and creditor existed between the insured and the insurer at 
the time of the death of the insured. The policies themselves contain no pro- 
vision relating to loans or giving the right to the insured to secure a loan thereon from 
the insurer. But the insurer, at the time the loan was made, had the right under 
the law to make it; and under the statute which gave it that right it was to loan 
“on the pledge to it of such policies and its accumulations as collateral security.” 
The extent of the loan was confined to the “lawful reserve” on the policy. There 
is nothing said here about personal liability. The language is not so clear as 
in the later statute, which uses the phrase “on the sole security thereof.” I think, 
however, that the effect was the same. Since the loan was confined to the lawful 
reserve, there could never be any question of personal liability. The loan in 
substance and effect was merely an advance. No situation could arise which 
would demand resort to personal liability. 

On the background of that legislation the court must construe the contract 
existing between the parties after the loan agreement was made. Reading 
together the statute, the loan offer, the loan agreement and assignment, and 
the acknowledgement, the contract is instinct with an understanding and agree- 
ment that the sole effect of the transaction was an advance on the policy, 
reducing the amount payable thereon upon maturity to the surplus above the 
amount of the loan-and interest. The whole insurance contract was reduced to 
that, subject to the right of the insured and beneficiary to repay the loan and 
thus restore the insurance contract to its original form. 

The loan offer informed the insured that, where a loan was made, then, in 
case of death before the maturity of the loan, “the cash balance, if any, after 
payment of the loan will be (not may be) paid to the parties legally entitled thereto.” 
The language of the loan agreement was to the same effect. Upon maturity of 
the policy by death, “the excess value above the loan and interest shall be due 
and payable to the legal owner or owners of the policy on demand.” So, also, 
the loan acknowledgment accompanying the check for the amount of the loan, 
which says: “In the event of the death of the insured before maturity .of the 
loan, any loss to the society by reason thereof will be (not may be) deducted from 
the amount payable under the policy, the balance being payable to the person or 
persons legally entitled thereto.” 

My view is that, notwithstanding the variations in the facts between this 
case and the Wagner Case, the essence and effect of the contracts in both cases 
are the same. .I therefore vote for affirmance. 
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HOLBROOK v. AMERICAN NAT. INS. CO. (No. 362.) 
Supreme Court of North Carolina. Dec. 5, 1928. 
145 Southeastern Reporter 609. 

INSURANCE—LIFE INSURER, ISSUING POLICY LESS THAN $5,000 
WITHOUT EXAMINATION, CANNOT RESIST PAYMENT BECAUSE 
OF MISREPRESENTATION REGARDING HEALTH EXCEPT IN CA- 
SES OF FRAUD (CODE 1927, § 6460). 

Under Code 1927, § 6460, where life insurer issued policy, containing provision 
that insurer assumed no obligation unless insured was in sound health on date of 
policy, for sum less than $5,000, without medical examination, payment cannot be 
resisted, where insured was physically unsound, in absence of fraud in making 
representations regarding physical condition. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


Appeal from Superior Court, Forsyth County; C. C. Lyon, Judge. 

Action by Lundy M. Holbrook against the American National Insurance Com- 
pany, commenced in the county court. Judgment was rendered for defendant, 
and, on appeal to the superior court, the case was remanded to the county court, 
and a new trial ordered, and defendant appeals. Affirmed. 

The evidence tended to show that, on the 2d day of May, 1927, the defendant 
issued and delivered to Nora Lee Holbrook a life insurance policy in the sum of 
$500. Seven days thereafter, to wit, on the 9th day of May, 1927, the insurer 
died. The evidence further tended to show that the insured was not in sound 
health at the time the policy was delivered, but was suffering with anemia and 
iuberculosis. The policy was issued without medical examination, and contained 
the following clause: 

“Provided, however, that no obligation is assumed by the company prior to the 
date hereof, nor unless on said date the insured is alive and in sound health.” 

The cause was tried in the Forsyth county court, and the jury answered in 
the affirmative the following issue, among others: “Was the insured, at the date 
of the issuance of said policy, in unsound health, as alleged in the answer?” 
Judgment was rendered in the county court against the plaintiff and in favor of 
the defendant. Thereupon the plaintiff appealed to the superior court of Forsyth 
county. The trial judge in the superior court rendered the following judgment: 

“This cause coming on to be heard and being heard on appeal from the For- 
syth County Court before Hon. C. C. Lyon, Judge Presiding, and it appearing 
to the Court that an error was made in the Court below in permitting defendant 
to resist payment in the policy of insurance in controversy for any reason except 
fraud. Wherefore, it is ordered, adjudged and decreed that the cause be, and 
hereby is, remanded to the Forsyth County Court and a new trial ordered thereon.” 

From the judgment of the superior court, the defendant appealed. 

Fred M. Parrish, of Winston-Salem, for appellant. 

C. B. Poindexter and Z. C. Camp, both of Winston-Salem, for appellee. 

BrocpEN, J. Does C. S. § 6460 apply to a life insurance policy issued without 
medical examination for a sum less than $5,000? 

C. S. § 6460, as it first appeared in Consolidated Statutes, prohibited life in- 
surance companies from issuing policies “in an amount equal to or exceeding 
$300.00” without medical examination. The section was amended by chapter 
82, Public Laws of 1925, which increased the amount of policies issued without 
medical examination to a sum not exceeding $2,000. This act, however, added a 
proviso as follows: 

“Provided, * * * that where there has been no medical examination the 
policy shall not be rendered void nor shall payment be resisted on account of any 
ee as to the physical condition of the applicant, except in cases of 
raud.” 

Subsequently the Legislature enacted chapter 13, Public Laws of 1927. This 
statute repealed all prior statutes and re-enacted section 6460 as it now appears 
in Michie’s Annotated Code of 1927. The present C. S. § 6460 authorizes insur- 
ance companies to issue a life policy without medical examination up to $5,000, 
but the proviso is the same as contained in chapter 82, Public Laws of 1925. The 
movement of the law upon the subject clearly indicates that the General Assembly 
was disposed to permit insurance companies to increase the size of policies that 
could be written without medical examination, but, at the same time, in order to 
protect the insured, it prescribed that, if a policy was issued without medical ex- 
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amination, the insurance company could not resist payment of the policy on the 
ground of physical unsoundness at the time of issuance, “except in cases of 
fraud.” That is to say, if an insurance company issued a policy to a person it 
knew to be physically unsound, or took a chance upon a physical unsoundness and 
without medical examination, then in such event it could not take advantage of its 
own act in issuing such policy to one physically unsound, “except in cases of 
fraud.” 

The defendant relies upon the following cases: American National Ins. Co, 
v. Crystal, Tex. Civ. App.) 272 S. W. 262; Seaback v. Metropolitan Life Ins. 
Co., 274 Ill. 516, 113 N. E. 862; Southern Surety Co. v. Benton (Tex. Com. App.) 
280 S. W. 551. An examination of these cases, however, discloses that there was 
no statutory enactment similar to C. S. § 6460. Indeed, practically the same ques- 
tion was decided by this court in McNeal v. Ins. Co., 192 N. C. 450, 135 S. E. 300. 

Affirmed. 


STEELE v. METROPOLITAN LIFE INS. CO. OF NEW YORK (No. 382.) 
Supreme Court of North Carolina. Dec. 19, 1928. 
145 Southeastern Reporter 787. 

1. INSURANCE—PROVISION OF JUDGMENT, REQUIRING BOND TO 
INDEMNIFY INSURER IF INSURED WAS STILL LIVING, HELD 
UNAUTHORIZED. 

In action on policy on life of person unheard of for seven years, where the 
‘verdict found that he was dead, provision of judgment requiring execution of 
bond indemnifying insurer against loss if insured was in fact living, was unau- 
thorized. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from Superior Court, Guilford County; A. M. Stack, Judge. 

Action by E. D. Steele against the Metropolitan Life Insurance Company of 
New York. From an unsatisfactory judgment for plaintiff, he appeals. Reversed. 

This was an action brought by plaintiff against defendant, on September 27. 
1926, to recover on a policy of insurance. John M. Harrell had a 10-year term 
policy in the sum of $2,500 on his life in defendant’s company. For value it was 
transferred to plaintiff, and assented to by defendant, on February 5, 1913. The 
policy was issued November 13, 1912, the annual premium being $27.25. It was 
renewed November 13, 1922, the annual premium being $34.88. 

The following allegations of plaintiff are admitted by defendant: “That said 
policy of insurance carries the privilege of renewal or extension under certain 
conditions, all of which have been complied with. That on November 9, 1922, 
the said policy was renewed for the further term of ten years from November 
13, 1922, to November 13, 1932, by agreement between the interested parties, in- 
cluding this plaintiff, subject to all its conditions, agreements and provisions, ex- 
cept that the insured should in each and every year during said term pay a prem- 
ium of $34.48. That all premiums which have matured and become payable by 
the terms of said policy have, in accordance with the terms thereof been paid.” 

It is alleged by plaintiff: That for more than seven years before bringing 
this action John M. Harrell had left his home in High Point, N. C., and had gone 
to Gainesville, Fla., stayed there a short while, and has never been heard of since. 
Diligent search and inquiry have been made for him by his relatives and friends 
in Norch Carolina, and also by his friends in Gainesville, Fla. No communication 
has ever come from him to his family and friends or any one else. That “this 
plaintiff verily believes that the said Harrell is in fact dead, as well as presump- 
tively dead from his long absence without news from him. That prior to the 
bringing of this action this plaintiff made proof of the death in fact or presump- 
tive death on account of the matters and things hereinbefore set out of the said 
Harrell and demanded payment of the said $2500, according to the terms of said 
policy, on account of the matters and things hereinbefore set out; that payment 
was refused by the defendant.” 

Defendant denied that Harrell was dead, and demanded strict proof, and 
contends that he has been heard from in the last seven years. The defendant in- 
troduced no testimony, but the defendant, on cross-examination, elicited from 
plaintiff's witnesses evidence tending to show that the said John M. Harrell was 
seen by his nephew, J. C. Reitzel, in Norfolk, Va., in 1919, and that at the time 
he was an officer in the United States Navy, going under an assumed name, and 
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that it had been reported to friends and relatives that he was in California, Cuba, 
and South America; that he got into financial difficulties in High Point and also 
in Gainesville, Fla. 

It was in evidence that Harrell owed plaintiff more than the face amount of 
the policy. 

The issues submitted to the jury, and their answers thereto, were as follows: 

“1. Was the insured, J. M. Harrell, dead at the date of bringing this action? 
Answer: Yes. 

“2. Did the said John M. Harrell assign the policy sued on in this action to 
E. D. Steele, the plaintiff, as alleged in the complaint? Answer: Yes. 

“3. Does the indebtedness of the said John M. Harrell to the said E. D. 
Steele amount to as much as the face amount of said policy? Answer: Yes.” 

The evidence introduced by plaintiff was sufficient to be submitted to the 
jury on the issues. 

The judgment in the court below is as follows: “On Motion of King, Sapp 
and King, Attorneys for plaintiff, it is ordered, adjudged and decreed by the Court 
that the plaintiff, E. D. Steele, have and recover of the defendant, Metropolitan 
Life Insurance Co., of New York, the sum of $2500, the face of the policy sued 
on, together with interest thereon from the 28th day of September, 1926, till paid, 
together with the costs of the action to be taxed by the Clerk. No execution to 
issue until plaintiff files bond in the sum of $3,000, with sufficient surety to in- 
demnify defendant against loss in event John M. Harrell is in fact living.” 

Plaintiff excepted and assigned error to the following part of the judgment: 
“No execution to issue until plaintiff files bond in the sum of $3,000, with sufficient 
surety to indemnify defendant against loss in event John M. Harrell is in fact 
living.” 

King, Sapp & King, of Greensboro, for appellant. 

Brooks, Parker, Smith & Wharton, of Greensboro, for appellee. 

CiarKsoN, J. [1] Has the court the power to require plaintiff, who is as- 
signee of a life insurance term policy, to give bond for return of money awarded 
by verdict of a jury, to wit, amount of policy which is less than amount due the 
plaintiff by insured, on allegation and proof of absence of insured for more than 
seven years without being heard from by those who would be expected to hear 
if insured were living? We think not. 

The policy issued is a 10-year renewable term policy. It was issued on No- 
vember 13, 1912, and renewed on November 12, 1922. 

Defendant contends that the case presents a new question in this jurisdiction, 
and cites as an analogous case Springer v. Shavender, 116 N. C. 12, 21 S. E. 397, 
33 L. R. A. 772, 47 Am. St. Rep. 791, on rehearing 118 N. C. 33, 23 S. E. 976, 54 
Am. St. Rep. 708. The Springer Case is bottomed on a statute (C. S. 74): 
“When the personal estate of a decedent is insufficient to pay all his debts, * * * 
to sell the real property for the payment of the debts of such decedent.” 

That case; and the authorities relied on, are to the effect that the jurisdiction 
acquired is to deal with the estates of dead men. The court in that case (116 N. 
C. 12, 21 S. E. 397), quoting headnote, held: “The appointment of an administra- 
tor upon the estate of a living man is void for all purposes, and everything that 
is founded upon it is a nullity, because there was no jurisdiction to appoint. 
(Quzre, whether an administration granted, not upon false information as to a 
person’s death, but upon a presumption of law arising from his absence without 
being heard from for seven years, does not make the acts of the administration 
valid.)” In the body of the opinion it is said, at page 18 of 116 N. C. (21 S. E. 
399): “Should a case be presented where administration had been granted not 
upon false information of a person’s death but upon a presumption of law arising 
from his absence without being heard from for seven years, a different question 
might be presented.” The present action is one at law based on the contract. 

[2] General laws of a state in force at the time of execution and performance 
of contract become part thereof. Ryan v. Reynolds, 190 N. C. 563, 130 S. E. 156; 
Hughes v. Lassiter, 193 N. C. at page 657, 137 S. E. 806. 


As a party consents to bind himself, so shall he be bound. Ideal Brick Co. 
v. Gentry, 191 N. C. 640, 132 S. E. 800. 


igo S. § 970, is as follows: “All such parts of the common law as were 
heretofore in force and use within this State, or so much of the common law as 
is not destructive of, or repugnant to, or inconsistent with, the freedom and inde- 
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pendence of this State and the form of government therein established, and which 
has not been otherwise provided for in whole or in part, not abrogated, repealed, 
or become obsolete, are hereby declared to be in full force within this State.” 
Jones on Evidence (2d Ed.) part of section 61, is as follows: Presumptions of 
death after seven years absence. As the courts had to resort to, the presumption 
of the continuance of life, in the absence of direct proof of life or death, in or- 
der to settle important rights which were often involved, it became equally ne- 
cessary to adopt some counter presumption in classes of cases where the death 
of the person would in the ordinary course of events seem more probable than 
the continuance of life. Accordingly in analogy to certain English statutes the 
courts adopted the rule that ‘A person shown not to have been heard of for seven 
years by those (if any) who, if he had been alive, would naturally have heard of 
him, is presumed to be dead, unless the circumstances of the case are such as to 
account for his not being heard of without assuming his death.’” 17 C. J. pp. 
1166, 1167, §§ 5 and 6; Sizer v. Severs, 165 N. C. 500, 81 S. E. 685; Beard vy. 
Sovereign Lodge, 184 N. C. at page 157, 113 S. E. 661. 

Cooley’s Briefs on Insurance (2d Ed.) vol. 6 (1928), pp. 5167, 5168, says: 
“In the case of the disappearance of the insured, the proof of death must rest 
on either circumstantial evidence or presumption. Death cannot be inferred from 
the mere fact of disappearance, but all the facts and circumstances connected 
therewith must be considered (Fidelity Mut. Life Ass’n v. Mettler, 185 U. S. 
308, 22 S. Ct. 682, 46 L. Ed. 922), and while the plaintiff is not bound to prove 
conclusively that the insured is dead he is bound to produce such evidence as would 
fairly lead to such presumption (Modern Woodmen v. Gerdom, 77 Kan. 401, 94 P. 788), 
* * * (py. 5169). The common-law presumption of death after an absence of seven years, 
during which the person has not been seen or heard from, is applied in the case of a 
disappearance of an insured. (Italics ours.) Kendrick v. Grand Lodge A. O. U. 
W., 8 Ky. Law Rep. 146; Mutual Ben. Life Co. v. Martin, 108 Ky. 11, 55 S. W. 
694; Hancock v. American Life Ins. Co., 62 Mo. 26; Supreme Commandery of 
Order of Knights of Golden Rule v. Everding, 20 Ohio Cir. Ct. R. 689, 11 O. C. 
D. 419; Reynolds v. North American Union, 204 Ill. App. 316; Shank v. Modern 
Woodmen, 213 Ill. App. 506; Seidenkranz vy. Supreme Lodge, Knights and Ladies 
of Honor (Mo. App.) 199 S. W. 451. * * * (p. 5170). The presumption as 
to the fact of death arising from the absence of the insured does not, however, 
carry with it any presumption as to the time of death. That branch of the ques- 
tion must rest on proof.” Ingram v. Metropolitan Life Ins. Co., 37 Ga. App. 206, 
139 S. E. 363; Lewis v. Lewis, 185 N. C. 5, 115 S..E. 885. 

The presumption of death after seven years’ absence of one who has disap- 
peared and has not been heard from, after diligent search and inquiry, in reason 
and by authorities, applies to those who are insured. The presumption of seven 
years has long been the common law, which obtains in this jurisdiction. The con- 
tract of insurance is interpreted in reference to existing laws pertinent to the sub- 
ject: The laws in force become a part of the contract as if they were expressly 
incorporated. The issue found by the jury is that the insured was dead at the 
date of the bringing of this action. By the verdict of the jury it was established 
that the insured is in fact dead so far as the rights of the parties are concerned. 
The court below had no power to impose on plaintiff the giving of bond, as set 
forth in the judgment. 

For the reasons given, that part of the judgment appealed from by plain- 
tiff is reversed. 


HILL et al. v. HANNA. (No. 5237.) 
Supreme Court of North Dakota. Dec. 1, 1928. 
222 Northwestern Reporter 459. 
(Syllabus by the Court.) 

1. INSURANCE—CREDITOR OF DECEDENT IS NOT ENTITLED TO 
ANY PART OF PROCEEDS OF LIFE POLICY PAYABLE TO PER- 
SONAL REPRESENTATIVES EXCEPT BY VIRTUE OF SPECIAL 
CONTRACT (COMP. LAWS 1913, § 8719). 

Under section 8719, C. L. 1913, which provides that “the avails of a life in- 
surance policy * * * when made payable to the personal representatives of 
a deceased, his heirs or estate upon the death * * * of such insured, shall 
not be subject to the debts of the decedent except by special contract, but shall 
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be inventoried and distributed to the heirs or the heirs at law of such decedent,” 

a creditor of a decedent is not entitled to any part of the avails of a policy falling 

within the purview of said section unless he can show some special contract 

made with the insured, whereby it is agreed that the avails of the policy shall 
be utilized in payment of the particular debt or debts which it is sought to enforce. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

2. INSURANCE—IN ABSENCE OF CONTRARY PROVISIONS IN POL- 
ICY, INSURED MAY DISPOSE BY WILL OF LIFE POLICY PAY- 
ABLE TO EXECUTORS OR ADMINISTRATORS; INSURED’S IN- 
TENTION TO DISPOSE OF LIFE POLICY BY WILL MUST BE DE- 
CLARED IN CLEAR AND UNMISTAKABLE TERMS. 

Following Jorgenson et al. v. De Viney (N. D.) 222 N. W. —, it is held 
that, in the absence of provisions in the policy to the contrary, the insured has 
the right and power to dispose by will of a life insurance policy made payable 
to his executors or administrators; but that the intention on the part of the in- 
sured to dispose by will of such life insurance policy must be declared in clear 
and unmistakable terms. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE—WILL DIRECTING USE OF LIFE INSURANCE IN 
PAYMENT OF MORTGAGES DID NOT MANIFEST INTENTION ON 
PART OF DECEDENT TO DISPOSE OF LIFE POLICY, BUT PRO- 
on DESCENDED TO HEIRS AT LAW (COMP. LAWS 1913, § 
For reasons stated in the opinion, it is held that in the instant case the will 

of the decedent did not manifest an intention on his part to dispose of a life in- 

surance policy, and that the avails of such policy are distributable to the heirs at 

law of the decedent in conformity with the provisions of section 8719, C. L. 1913. 
(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from District Court, Cass County; Cole, Judge. 

Action by Dolson W. Hill and others, by the Northern Trust Company, guar- 
dian, and others, against L. B. Hanna, as executor of the last will and testament 
of Willis H. Hill, deceased, and individually. Judgment for plaintiffs, and de- 
fendant appeals. Modified and affirmed. 

Divet, Shure, Holt, Frame, Murphy & Thorp, of Fargo, for appellant. 

Pierce, Tenneson, Cupler & Stambaugh, of Fargo, for respondents. 

CHRISTIANSON, J. Willis H. Hill died testate a resident of Cass county, N. 
D., on July 5, 1922. At the time of his death there was an insurance policy upon 
his life issued by the Mutual Life Insurance Company of New York, December 
10, 1919, made payable to the “executors, administrators or assigns” of the insured. 
The policy contained provisions permitting the insured to assign the policy and to 
change beneficiary therein. Said Willis H. Hill left surviving him as his only 
heirs at law, Mary C. Hill, his widow, and his sons Arthur Glenn Hill, Dolson 
W. Hill, and Beverly H. Hill, and his daughters, Verda Rose Hill and Edna 
Marjorie Hill. He left the following last will: 

“I will to my wife, Mary Catherin Hill, W% Sec. 24, Rich. Town. also my 
Fargo home (to my daughter Verda Hill, N. W. P. Sec. 24 and S. W. % to Sec. 
24 to Marjie Hill at my wife’s death). 

“To Glenn Hill, I will NE%Section 24 and SE% of 13, Rich. Town. 

“To Dolson Hill, I will S% of Sec. 23, Rich. Town. 

“To Beverly Hill, I will E%4 Sec. 23 & SW% of 14, Rich. Town. 

“To Verda Hill, I will SW% Sec. 13, Rich. Town. 

“To Marjie Hill, I will NW% Sec. 19, Erie Town. 

“My % sec. 9 Erie town also % sec. Dows Town and my Erie property is 
to be sold when it is advisable and the money used to pay my debts and the mort- 
gage on my Fargo home and the rest used to pay mortgages on farm equally. 
My life insurance is also to be used for this, the insurance is $25,000.00. 

“Mr. L. B. Hanna is ‘to have the handling of same and he is to use his best 
judgment in getting the most money for the estate.” 

It will be noted that no executor was named in the will; but apparently the 
provisions referring to L. B. Hanna were construed as evidencing an intention on 
the part of the testator to commit the execution of the will and the administration 
of the estate to said L. B. Hanna, as letters testamentary were issued to him in 
like manner as if he had been named executor. Section 5734, C. L. 1913. 
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The insurance company paid the avails of the policy to said L. B. Hanna on 
or about September 19, 1922, and he duly included the same in the inventory and 
appraisement filed by him, in the county court, on October 28, 1922, as executor of 
the last will and testament of Willis H. Hill, deceased. Hanna did not deposit 
the proceeds of the insurance policy in a separate account as trustee or executor 
but deposited the same in his personal account in a bank or banks with whom he 
was carrying an account. Some question having arisen as to whether the money 
belonged to the heirs at law of Willis H. Hill, free from claims of creditors of 
the decedent, or belonged to the general estate of Willis H. Hill, deceased, and 
was subject to debts of the decedent, Hanna informed the parties that he would 
not distribute the moneys until the question of ownership had been determined. 

The surviving widow, Mary C. Hill, assigned her interest in the insurance policy 
and the avails thereof to John Conrad, and the present action was brought in the 
district court of Cass county by Conrad, an assignee of Mary C. Hill, and the other 
heirs at law of said Willis H. Hill. The plaintiffs claim that they are entitled to the 
avails of the insurance policy by virtue of section 8719, which provides: “The 
avails of a life insurance policy or of a contract payable by any mutual aid or be- 
nevolent society, when made payable to the personal representatives of a deceased, 
his heirs or estate upon the death of a member of such society or of such insured 
shall not be subject to the debts of the decedent except by special contract, but 
shall be inventoried and distributed to the heirs or the heirs at law of such de- 
cedent.” 

The trial court ordered judgment in favor of the plaintiffs, and the defendant 
has appealed. 

[1] It is contended by the appellant that the avails of the insurance policy 
“were subjected to decedent’s debts by special contract as provided in section 8719.” 
In our opinion this contention is not well founded. The mandate of section §719 
is that “the avails of a life insurance policy * * * when made payable to the 
personal representatives of a deceased, his heirs or estate, upon the death * * * 
of such insured shall not be subject to the debts of the decedent except by special 
contract.” This language seems too clear for controversy. It requires that before 
any creditor may subject the avails of a life insurance contract to a debt of a 
decedent, the creditor must be able to point to and establish some “special con- 
tract” made with the insured whereby it was agreed that the avails of the policy 
should be subject to the particular debt or debts which it is sought to enforce. 

In Larrabee v. Palmer, 101 Iowa, 132, 70 N. W. 100, in O’Melia v. Hoffmeyer, 
119 N. W. 444, 93 N. W. 497, and in Re Donaldson’s Estate, 126 Iowa, 174, 101 
N. W. 870, the Supreme Court of Iowa had occasion to consider a statute of that 
state which, so far as concerns the question involved here, is strikingly like sec- 
tion 8719. The Iowa statute (Code 1897, § 3313) provided: “The avails of any 
life insurance (or any other sum of money made payable by any mutual aid or 
benevolent society upon the death of a member of such society) are not subject 
to the debts of the deceased, except by special contract or arrangement, but shall, 
in other respects, be disposed of like other property left by the deceased.” In Lar- 
rabee v. Palmer, certain negotiations and certain correspondence were had _ be- 
tween the insured and one of his creditors, whereby it was quite evident the in- 
sured desired that the avails of the policy should go in payment of his indebted- 
ness to such creditor; but there was no showing that the insured’s offer had been 
accepted by the creditor, and the court held that consequently no special contract 
or arrangement had been effected within the purview of the section, and that the 
avails of the insurance policy were not subject to the claim of the creditor. The 
rule announced in Larrabee v. Palmer was reaffirmed in O’Melia v. Hoffmeyer, 
and again in Re Donaldson’s Estate. In the decision in the latter case the court 
said: “Under our statutes the avails of any life insurance are not subject to the 
debts of the deceased, except by special contract or arrangement, and shall be dis- 
posed of like other property left by the deceased. Code, § 3313. So that, unless 
a special contract or arrangement with the deceased for the payment of the avails 
to his creditor be shown, the widow and heirs at law are entitled thereto, ex- 
empt from the debts of the deceased. This contract or arrangement requires a 
meeting of the minds of the parties, and all the essentials of a valid and enforce- 
able contract.” 126 Iowa, 176, 101 N. W. 871. 


The reasoning of the Iowa court appeals to us as being correct, and is directly 
applicable to the “special contract” requirement of section 8719. When the law- 
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makers said “special contract,” they doubtless had in mind an express or explicit 
contract; “one which clearly defines and settles the reciprocal rights of the parties, 
as distinguished from one which must be made out, and its terms ascertained, 
by the inference of the law from the circumstances of the transaction.” Black’s 
Law Dict. (2d Ed.) ; Pence v. Beckman, 11 Ind. App. 263, 39 N. E. 169, 54 Am. 
St. Rep. 505. 

There is no contention that there was any agreement between Willis H. Hill 
and any of his creditors that he should will the avails of the insurance policy, 
or any part thereof, to a creditor or creditors in payment of a debt or debts. 
And the provisions in the will wholly fail to establish, or constitute, a special 
contract between Willis H. Hill and any of his creditors that the avails of the 
life insurance policy in suit shall be subject to, and utilized in payment of, claims 
of creditors. 

It is contended, however, that Willis H. Hill by his will disposed of the 
avails of the life insurance policy to his creditors. 

[2, 3] We are of the opinion that this contention cannot be sustained. While 
the insured had the right to dispose of the life insurance policy in suit, or the 
avails thereof, by his will, no such disposition was made in this case. When Willis 
.H. Hill caused the life insurance policy in suit to be issued and made the same 
payable to his personal representatives, he must have intended that upon his death 
the avails of the policy should be distributed to his heirs at law in accordance 
with section 8719, unless he, during his life, in some proper manner, made some 
other disposition of the policy or the avails thereof. Jorgensen et al. v. De Viney 
(N. D.) 222 N. W. 464. It will not be assumed that he subsequently departed 
from his original purpose, but rather that he adhered to it. In order to warrant 
a court in finding that an insured has disposed by will of an insurance policy, or 
the avails of a policy, falling within the provisions of section 8719, the language 
used must clearly and specifically indicate an intention on the part of the insured 
to dispose of the avails of the policy otherwise than provided in section 8719. 
Jorgensen et al. v. De Viney, supra. The will involved here makes specific dis- 
position of certain real property. Thereafter it gives directions that certain real 
property “is to be sold when it is advisable and the money used to pay” the debts 
of the testator and the mortgage on his “Fargo home and the rest used to pay 
mortgages on farm equally.” It then goes on: “My life insurance is also to be 
used for this.” The will does not purport to dispose of all the property of: the 
testator; it does not purport to bequeath the avails of the decedent’s life insur- 
ance to any one in trust for the purpose of paying creditors of the decedent. 
The language is: 

“My * * * property is to be sold when it is advisable and the money 
used to pay my debts and the mortgage on my Fargo home and the rest used to 


pay mortgages on farm equally. My life insurance is also to be used for this, 
the insurance is $25,000.00. 


“Mr. L. B. Hanna is to have the handling of the same and he is to use his 
best judgment in getting the most money for the estate.” 

The trial court in a memorandum opinion expressed the view that the state- 
ment in the will regarding life insurance “stands on no stronger ground than 
merely a request to his beneficiaries under the policy.” And the trial court fur- 
ther suggested that the purpose of the testator to merely give advice is further 
indicated by the concluding paragraph of the will that “Mr. L. B. Hanna is to 
have the handling of the same and he is to use his best judgment in getting the 
most money for the estate.” 

We agree with these observations of the trial court. In our opinion the tes- 
tator did not manifest any intention to dispose of the life insurance policy or the 
avails thereof by will, but simply indicated what he regarded as a wise dispo- 
sition of, such avails, without, however, limiting or qualifying in any manner the 
right of the heirs at law to take as beneficiaries under the policy. If the testator 
intended that the avails of his life insurance should become general assets of 
his estate, then, obviously, it was unnecessary to include a direction that the exec- 
utor should have the handling of such funds, as, of course the executor would 
have the handling of all the moneys and property of the estate. 

The language used in the will as regards the life insurance clearly does not 
amount to a bequest, and is not inconsistent with an intention on the part of the 
testator that the avails of the insurance policy shall be distributed to his heirs at 
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law in accordance with the provisions of the policy and the statute. If, at the 
time he made the will, the testator had executed a written instrument directed 
to his creditors to the effect that it was his desire that the avails of his insurance 
policy should go in payment of his debts, such instrument would have been in- 
effectual to accomplish the desired purpose unless the offer therein contained had 
been accepted by the creditor so as to create a special contract. Larrabee y 
Palmer, supra, and in Re Donaldson’s Estate, supra. And, in our opinion, the 
provision in the will stands in no better position. It is merely a direction given 
by the insured expressing his wish or advice, but does not amount to either a be- 
quest of the avails of the insurance policy or to a special contract. If the avails 
of the policy had been part of the general estate of the testator, and he in his will 
had made specific bequest of this fund to his heirs at law, in the proportions pro- 
vided by the law of succession, and the will had further contained a provision 
similar to the one involved here as regards the use of such moneys for the pay- 
ment of incumbrances, it would hardly be contended that the latter expression 
amounted to anything more than the expression of a wish or a suggestion on 
the part of the testator. In other words, the provisions could and would have 
been construed so as to give effect to both. And, as we have already indicated, 
an insured will not be assumed to have intended to change the disposition made in 
a policy falling within the provisions of section 8719, unless the provisions in 
his will are wholly inconsistent with a continued intention on the part of the in- 
sured that the avails of such policy shall be distributed to the heirs at law of the 
decedent. 

We are of the opinion that the avails of the policy belong, and are distribu- 
table, to the heirs at law of Willis H. Hill, under section 8719. 

The plaintiffs claimed, and the trial court allowed, a recovery against the de- 
fendant Hanna for interest at legal rate from November 19, 1922. Appellant 
asserts that interest should not have been awarded. : 

We have carefully considered all the facts and circumstances in the case, 
and find some difficulty in either affirming or reversing the trial court’s decision 
upon the question of interest. For reasons hereinafter stated we are rather in- 
clined to the view that there ought to be a new trial of this issue. 

We are wholly agreed that such uncertainty existed as to the ownership of 
the money that the defendant Hanna was fully justified in not disbursing the 
same to the heirs at law of Willis H. Hill until the question of ownership had 
been determined. The evidence shows that shortly after the money was received 
by Hanna certain creditors of the decedent claimed that the insurance moneys 
were available, and should be utilized in payment of their claims; but that the de- 
fendant, although in doubt, was rather inclined to the view that the money be- 
longed to the heirs at law of Willis H. Hill, deceased, and was not subject to 
debts of the decedent. The evidence is also to the effect that one of the plaintiffs 
suggested to the defendant that the money be used to pay off in part some of the 
outstanding real estate mortgages (apparently in accord with the recommendations 
of the testator). It is freely conceded that if the defendant had adopted this sug- 
gestion the entire sum would have been lost. The record is replete with evidence 
that the defendant Hanna in no manner misled any of the parties as to his atti- 
tude. On October 28, 1922, he filed in the county court a full and complete in- 
ventory and appraisement of the estate of Willis H. Hill, and in such inventory 
he duly listed the cash received from the life insurance company. In reports 
subsequently filed in the county court he stated that he had received and had in his 
possession such life insurance moneys giving a detailed statement of the amount 
thereof. The record is also replete with evidence that the defendant Hanna at 
all times when the question was broached to him, either by a creditor or any of 
the heirs, informed them that he was of the belief that the money belonged to 
the heirs, but that owing to the uncertainty he could not and would not pay it 
over to them until the question of ownership was definitely settled. 


It is apparent that the defendant was in a somewhat difficult position. He 
could not safely disburse the money; if he utilized it as part of the estate of 
Willis H. Hill, deceased, he might be required to make good the amount so dis- 
bursed to the heirs at law. If he disbursed it to the heirs at law, he might be 
required to make good to the estate the amount disbursed. The plaintiffs resided 
in the immediate vicinity. They were fully informed of the facts. They knew 
that they would not receive the money until the question of ownership had been 
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determined, and there was nothing to prevent them from instituting an action 
or proceeding to determme’ such ownership. The records of this court indicate 
that generally controversies over similar funds have been presented for deter- 
mination through proceedings or actions instituted by the heirs claiming owner- 
ship thereof; and it seems this is the first action in which it has been sought 
to hold an executor or administrator, who collected the money, under section 
8719, liable for interest during the time the money was in his possession. The 
moneys were not paid to Hanna for investment. The controversy over the mon- 
eys was of such nature that it might readily be terminated at any moment, and 
it was the duty of the defendant to have the money available to hand over at any 
time the question of ownership was determined. It is difficult to see how he 
could have invested the moneys for any particular period of time. In fact, it 
does not seem to be seriously contended that the defendant was under any duty 
to invest the money. The claim for interest seems to be predicated largely, if 
not wholly, upon the proposition that the defendant did not deposit the moneys 
received from the life insurance company in an account as executor or trustee, 
but deposited the same in his individual account. ¢ 

[4] .It is elementary that a trustee may not make use of trust property for 
his private or individual purpose or to derive any profit therefrom; if he uses 
such property for his own benefit and any loss occurs, the loss must be borne by 
the trustee; and if he derives any profit therefrom, the bneficiary has the right 
to demand the profit actually realized by the trustee, or interest on the principal 
sum. 25 Cal. Jur. p. 342; sections 6282, 6289, 6290, C. L. 1913. 

‘The authorities are all agreed that an administrator, executor, or trustee 
ought not to intermingle trust moneys with his own, but they are not wholly 
agreed as to the liability resulting from such intermingling. See 1 Perry on 
Trusts (6th Ed.) § 468; 3 Woerner, The American Law of Administration, pp. 
1766, 1767. See, also, section 6289, supra. Some courts hold that such inter- 
mingling.ipso facto renders an administrator, executor, or trustee liable for 
interest, even though'there is no duty to invest or otherwise utilize the funds 
for the benefit of the estate or the beneficiaries, and no intention to use, and no 
use of, the funds and no advantage resulting to the administrator, executor, or 
trustee from the trust moneys. Other courts hold that where there is no duty 
to invest or use the moneys in behalf of the estate or the beneficiaries, and it is 
shown that the intermingling was in fact made without any intention to use the 
trust funds or in any manner profit thereby, and that the funds were not in fact 
used, but were at all times kept ready and available for payment to those to 
whom they belong, there is no liability for interest. Mayer v. McCracken, 245 
Ill. 551, 584, 92 N. E. 355; Hartson v. Elden et al. 58 N. J. Eq. 478, 44 A. 156; 
estate of Sarment, 123 Cal. 331, 333, 55 P. 1015; Rapalje v. Hall, 1 Sandf. Ch. 
(N. Y.) 399; In re Nesmith’s Estate, 140 N. Y. 609, 35 N. E. 942; In re Shotwell, 
49 Minn. 170, 51 N. W. 909, 52 N. W. 1078. We are inclined to the view that the 
latter rule is more in harmony with the principles of our jurisprudence. Sections 
6289, 6290, C. L. 1913. The law respects form less than substance. Section 
7262, C. L. 1913. It.is doubtless true that an administrator, executor, or trustee 
who mingles trust funds with his own in a strict technical sense subjects the 
money to. his own use; and, where there is no showing to the contrary, use of 
the funds may be presumed, and interest charged. But where it is shown that 
such intermingling was due as a matter of convenience without any intention to 
actually use the money and without any use thereof, either directly or indirectly, 
where no injury or loss resulted to the beneficiaries, and the trust moneys have 
been kept available for disbursement as fully as though they had been deposited 
in a separate account, then we believe that an administrator, executor, or trustee 
should not be charged with interest on such funds merely because of the inter- 
mingling. 

The trial court apparently took a contrary view, and was of the opinion that 
a mere intermingling of funds was sufficient to render the defendant liable for 
interest. This view was expressed during the course of the trial, and it seems 
that as a consequence the plaintiffs abandoned all effort to show any use of the 
funds by the defendant, and the evidence on this phase of the case is quite 
limited. The evidence does show, however, that Hanna received no interest 
from the bank on the accounts in which the trust moneys were deposited. 
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Furthermore, the evidence in the case does not show any actual personal use by 
Hanna of the life insurance moneys, or that he received any benefit therefrom, 
either directly or indirectly. But, as said, the evidence on this phase of the case 
is quite limited, and in view of all the circumstances we have concluded that 
the ends of justice will be best subserved by affording both parties an opportunity 
to adduce further evidence on the question of interest. If, upon such trial, the 
evidence shows that the defendant Hanna deposited the funds in his owr 
individual account as a matter of convenience without any intention of using the 
funds or deriving any benefit or profit therefrom, and that he did not subse- 
quently use the funds, but in fact. kept them available for disbursement as soon 
as the ownership was determined, then he should not, in our opinion, be held 
liable for interest thereon. On the other hand, if the evidence shows that he 
actually used the funds, then he should be required either to pay legal interest on 
the moneys used or pay over whatever profit was earned—the plaintiffs to have the 
option ot claiming either the profits or legal interest. 

[5] The action was instituted against the defendant Hanna as executor of 
the last will and testament of Willis H. Hill, deceased. After the trial, and before 
the entry of judgment, an amendment of the title of the action was allowed so as 
to make the action one against Hanna individually as well as in his representative 
capacity. No change whatever was made in any of the pleadings. The only 
change was in the title of the action. It is contended by the appellant that the 
trial court erred in allowing such amendment. In our opinion the statute 
authorizes amendments of this character.. Section 7482, C. L. 1913. See, also, 
24 C. J. p. 825; 1 Standard Ency. of Procedure, p. 908. Indeed, the amendment 
was hardly necessary. The complaint clearly stated all the pertinent and control- 
ling facts. It alleged the issuance of an insurance policy by the Mutual Life 
Insurance Company of New York on or about December 10, 1919, upon the life 
of Willis H. Hill in the sum of $25,000, payable upon the death of the insured to 
his executors or administrators; that the insured Hill died on or about July 5, 
1922, testate, a resident of Cass county, N. D.; that his last will and testament 
was duly admitted to probate by the county court of Cass county on or about 
September 11, 1922, and the defendant, L. B. Hanna, appointed executor thereof; 
that said defendant duly qualified as such, and letters testamentary were issued 
to him; that on or about October 17, 1922, the defendant, Hanna, as executor of 
the last will and testament of Willis H. Hill, collected $23,963.70, the avails of 
said life insurance policy from the life insurance company; that he received and 
still retains the avails of said life insurance policy to the use and benefit of the 
heirs at law of said Willis H. Hill and the plaintiffs herein; that Willis H. Hill 
left surviving him, as his only heirs at law, Mary C. Hill, his widow, and Arthur 
Glenn Hill, Dolson W. Hill, Beverly H. Hill, Verda Rose Hill, and Edna Margery 
Hill, his only children; that on or about February 1, 1925, said Mary C. Hill, 
widow of said deceased, sold, assigned, and transferred to the plaintiff John 
Conrad all her right, title, and ownership in and to the proceeds of said insurance 
policy. The complaint clearly alleged a cause of action against the defendant 
for moneys received by him under section 8719, C. L. 1913, upon a life insurance 
policy falling within the purview of that section, and distributable to the heirs at 
law of the insured. In the circumstances, his designation in the title of the 
action as executor neither added to nor diminished his individual responsibility, 
and, according to some of the authorities, such designation might well have been 
rejected as surplusage. 24 C. J. p. 825. In any event, it is inconceivable that the 
defendant could have been prejudiced by the amendment, and we think the trial 
court committed no error in allowing it. 

It follows from what has been said that the judgment appealed from must 
be, and it is, modified so as to award a new trial upon the question whether the 
eee are entitled to recover interest, and, except as so modified, it is 
affirmed. 


Nuessle, C. J., and Birdzell, Burke, and Burr, JJ., concur. 





Jorgensen v. De Viney 


JORGENSEN et al. v. DE VINEY. (No. 5226.) 
Supreme Court of North Dakota. Jan. 31, 1928. 
222 Northwestern Reporter 464. 
(Syllabus by the Court.) 

1. INSURANCE—LIFE POLICY PAYABLE TO INSURED’S EXECUTORS 
OR ADMINISTRATORS IS DEEMED PAYABLE TO HEIRS, WHERE 
Nao MAKES NO OTHER DISPOSITION (COMP. LAWS 1913, 
§ 8719). 

Where the insured makes no other disposition of the policy or the avails 
thereof, a life insurance policy payable to the executors or administrators of the 
insured is deemed payable to his heirs at law. Section 8719, C. L. 1913. 

(For other cases, see Insurance, Dec. Dig. § 583[1].) 

2. INSURANCE—INSURED’S PRESUMPTIVE HEIRS HAVE NO VEST- 
ED INTEREST IN LIFE POLICY PAYABLE TO EXECUTORS OR 
ADMINISTRATORS, RESERVING RIGHT TO CHANGE BENEFIC- 
IARY OR AVAILS THEREOF BEFORE HIS DEATH; INSURED RE- 
TAINS OWNERSHIP AND CONTROL OF LIFE POLICY, RESERV- 
ING POWER TO CHANGE BENEFICIARY WITH POWER OF-DIS- 
POSITION IN ANY MODE NOT INHIBITED BY STATUTE, PUB- 
LIC POLICY OR PROVISIONS IN POLICY (Comp. Laws 1913 § 8719). 
Where such policy reserves to the insured the right to change the beneficiary 

in the policy at will, the presumptive heirs at law of the insured have no vested 
interest in such policy or the avails thereof prior to the death of the insured. The 
insured retains ownership of, and control over, the policy and all rights growing 
out thereof, with the right and power to dispose of the policy or the avails thereof 
in any mode not inhibited by statute, settled rules of public policy, or provisions in 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 586, 587.) 

3. INSURANCE—IN ABSENCE OF CONTRARY PROVISIONS INSUR- 
ED HAS RIGHT TO BEQUEATH LIFE POLICY PAYABLE TO EX- 
ECUTORS OR ADMINISTRATORS (Comp. Laws 1913, § 8719). 

In the absence of provisions in the policy to the contrary, the insured has the 
right and power to dispose by will of a life insurance policy made payable to his 
executors or administrators. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE—INTENTION TO BEQUEATH LIFE POLICY PAYABLE 
TO EXECUTORS OR ADMINISTRATORS MUST BE DECLARED IN 
CLEAR TERMS; INTENTION TO BEQUEATH LIFE POLICY PAY- 
ABLE TO EXECUTORS OR ADMINISTRATORS WILL NOT BE IN- 
FERRED BECAUSE WILL PURPORTS TO DISPOSE OF ALL PRO- 
PERTY AND ESTATE (Comp. Laws 1913, § 8719). 

The intention on the part of the insured to dispose by will of such life in- 
surance policy must be declared in clear and unmistakable terms; and such in- 
tention will not be inferred from the fact that the provisions of the will purport 
to dispose of all “property” and “estate” of the testator. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from District Court, Stutsman County; Coffey, Judge. 

Action by Herbert L. Jorgensen and others against Ethel J. De Viney, in- 
dividually and as executrix of the estate of Alfred Jorgensen, deceased, to deter- 
mine the defendant’s rights to the proceeds of a policy insuring the deceased’s life. 
From a judgment for defendant, plaintiff’s appeal. Affirmed. 

Carr & Rittgers, of Jamestown, for appellants. 

Richardson, Green & Wattam, of Fargo, and Aylmer & Aylmer, of James- 
town, for respondent. 

CuristTiANson, J. On January 16, 1917, the North American Life Insurance 
of Chicago, Ill, issued a policy in the sum of $5,000, upon the life of Alfred Jor- 
gensen. The policy was made payable to the “executors, administrators, or as- 
signs of the insured,” and contained the following provisions: 

“Change of Beneficiary—The insured, if there be no existing assignment of 
this policy made as herein provided, may, while the policy is in force, designate 
a new beneficiary, by filing written notice thereof at the home office of the com- 
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pany, acc@mpanied by this policy for suitable indorsement. Such change shall take 
effect upon the indorsement of the same on the policy by the company, whereupon 
all righ# of the former beneficiary or beneficiaries shall cease. The insured may 
in like manner designate a beneficiary in succession, to be known as contingent 
beneficiary. If any beneficiary shall die before the insured, the interest of such 
beneficiary shall vest in the insured. 

“Assignments.—No assignment of this policy shall be binding upon the com- 
pony, unless it be filed with the company at its home office. The company as- 
sumes no responsibility as to the validity of any assignment.” 

The insured died on or. about June 20, 1925, leaving .as his sole heirs at law 
four sisters, Emma Anderson, Anna M. Jorgensen, Ella D. Lord, and Ethel J. 
De Viney, and seven nieces and nephews, Herbert L. Jorgenson, Clifford D. Jor- 
gensen, Agnes Jorgensen, Mildred Weeks, Maude Borland, George Laymon 
Jorgensen, and Earl Jorgensen. The nieces and nephews were the children of two 
deceased brothers. The deceased left a last will and testament, which contained, 
among others, the provisions : 

“* %* * That in the event of my death occurs prior to the death of my 
youngest sister Ethel Jorgensen, that all of my life insurance be paid to my said 
sister (Ethel Jorgensen) and that no deduction be made thereform, nor any 
division made thereof with other surviving relatives. * * 

“T hereby appoint Ethel Jorgensen executrix of this my last will and testa- 
ment, without bond.” 

Upon proceedings duly had in the county court of Stutsman county, the will 
was admitted to probate, and the said Ethel Jorgensen (who in the meantime had 
married, and whose present name is Ethel J. De Viney) was appointed executrix 
of the said last will and testament of said Alfred Jorgensen. The North Am- 
erican Life Insurance Company of Chicago, in accordance with the terms of the 
policy, paid the sum of $5,000 to the said Ethel J. De Viney, executrix of the 
said last will and testament of Alfred Jorgensen. The sole question involved in 
this controversy is whether the provision in the will is effective and entitles Ethel 
J. De Viney to retain all the proceeds of the life insurance policy, or whether such 
proceeds belong to, and should be distributed among, the heirs at law of the 
said Alfred Jorgensen. 

[1] It seems to be conceded that, in the absence of section 8719, C. L. 1913, the 
insured would have had the right to dispose of the insurance policy or the avails 
thereof by will; but it is contended by the plaintiffs that this section takes away 
from the insured the right and power to dispose by will of a life insurance 
policy or the avails of a life insurance policy, which falls within the purview 
thereof. The case therefore involves an interpretation and application of section 
8719, C. L. 1913, which reads: 

“The avails of a life insurance policy or of a contract payable by any mutual 
aid or benevolent society, when made payable to the personal representatives of a 
deceased, his heirs or estate upon the death of a member of such society or of 
such insured shall not be subject to the debts of the decedent except by special 
contrac’, but shall be inventoried and distributed to the heirs or the heirs at law 
of such decedent.” 

'Plaintiffs brought this action on the theory that under this section Jorgensen 
had no right to dispose of the insurance policy or the avails thereof by will; that 
the provision in Jorgensen’s will puporting to bequeath such policy to Jorgensen’s 
sister was wholly ineffectual, and that such policy and the avails thereof belong to 
the heirs at law of said Alfred Jorgensen and must be distributed to them. The 
defendant, on the other hand, contends that the provisions of section 8719, supra, 
are not applicable to this case, and that the proceeds of the policy must be distri- 
buted in accordance with the directions of Jorgensen’s will. 

In support of their contention, plaintiffs cite and rely upon the following de- 
cisions of this court: Finn v. Walsh, 19 N. D. 61, 121 N. W. 766; Farmers’ State 
Bank vy. Smith, 36 N. D. 225, 162 N. W. 302; Marifjeren v. Farup, 51 N. D. 78, 


199 N. W. 181; In re Coughlin’s Estate, 53 N. D. 188, 205 N. W. 14; Talcott v. 
Bailey, 54 N. D. 19, 208 N. W. 549. 


We are of the opinion, however, that the precise question involved in this case 
has not been determined in any of the cases cited. 


Finn v. Walsh, supra, involved the proceeds of beneficiary certificates in two 
fraternal organizations, each of such certificates being payable to the “legal heirs” 
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of the insured. In a will made more than a year and a half before he died, the in- 
sured had designated two persons not related to or dependent upon him (one of 
them being his affianced wife) as legatees of all his personal property, and further 
stated that he bequeathed to them all his “life insurance of every name and des- 
cription.” The county court distributed the avails of the two beneficiary certifi- 
cates according to the provisions of the will. The heirs at law, effected by the 
decision, appealed to the district court; the district court reversed the decision of 
the county court and ordered the avails of the beneficiary certificates to be distri- 
buted to the heirs at law of the insured. The administrator with the will annexed 
and the two legatees appealed to this court and urged as grounds for reversal of 
the judgment of the district court: (1) That the county court was without juris- 
diction: (2) that the provisions of the will operated as a change of beneficiaries, 
and that the societies had waived their by-law provisions; (3) that, under the 
statutes of this state, the proceeds of these certificates became a part of the dece- 
dent’s estate, and must therefore be distributed according to the terms of the will. 

In disposing of these contentions, this court said (19 N. D. 66, 67, 69, 121 
N. W. 766, 768) : 

“The view we take of the first proposition renders ‘it not only unnecessary 
but improper to dispose of the other very interesting questions presented. It is 
entirely plain that the county court, in assuming to, adjudicate the question as to 
the respective rights of these parties to this fund, exceeded its jurisdiction, and it 
is equally plain that the district court on such appeal committed error in so far 
as it assumed to adjudicate such question and to direct the county court to. make 
and enter a final decree of distribution, decreeing, assigning, and vesting in re- 
spondents as such heirs the said sum of $3,031.14, being the proceeds of such 
beneficiary certificates. Such fund is and was no part of the decedent’s estate; 
hence the county court had no jurisdiction over it, and could not, therefore, enter 
any valid judgment with reference to the distribution thereof.” 

In Farmers’ State Bank v. Smith, supra, section 8719 was again drawn in 
question. That case involved an ordinary New York Life Insurance policy which 
was made payable to the “estate” of the insured. The administrator collected the 
proceeds of the policy, and a creditor of the insured contended that such proceeds 
should be used for the purpose of paying his claim, and the claims of other cre- 
ditors, against the decedent. This contention was in turn predicated upon the 
premise that section 8719 allowed an unreasonable and unlimited amount of ex- 
emptions, and consequently violated section 208 of the state Constitution. This 
court held that section 208 of the Constitution had no application, and hence had 
not been violated; “that, as the statute [section 8719], was in force at the time of 
the taking out of the policy, the. intention of the deceased must be presumed to 
have been that his heirs should take the money,” and, such being the case, the 
money did not become part of the general estate of the deceased, and subject to 
the claims of his creditors; that section 8719 evidenced a legislative intention 
“that the administrator or executor should inventory the policies [falling within 
the statute] and the amount, if any, received thereon; and that he should then dis- 
tribute the proceeds to the heirs rather than put the same into the estate.” In 
support of the contention that the statute was unconstitutional, the respondent 
in that case asserted that under section 6629, C. L. 1913, a life insurance policy was 
property and subject to disposition as such, that consequently the avails of life 
insurance policies payable to the estate of the insured became and were general as- 
sets of the estate, and that, in so far as section 8719 sought to exempt such avails, 
it was an exemption statute within, and subject to, the provisions of section 208 of 
the state Constitution. In disposing of that contention, this court said: 


“Nor do we find any argument against the position taken by us, in the sug- 
gestion of counsel for the respondent that section 6629 of the Compiled Laws of 
1913 provides that: ‘A policy of insurance upon life or health may pass by trans- 
fer, will or succession to any person, whether he has an insurable interest or not, 
and such person may recover upon it whatever the insured might have recovered.’ 
This provision is in no way inconsistent with section 8719, supra. Section 8719 
merely provides that in the eyes of the law a policy which is made payable to one’s 
personal representatives or heirs or estate shall be deemed to have been made to 
the heirs, and that such policy shall go to such heirs free from the debts of the de- 
ceased. Section 6629 provides that such a policy may pass by transfer, will, or 
succession. Section 6629 was a basic law. It first appeared as section 1636 of 
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the old territorial Revised Codes of 1877. It merely provided that a life insur- 
ance policy could pass by transfer, will, or succession, and went no further. There 
was nothing to prevent the Legislature from adding to or amending this statute. 
This was done in section 8719 of the Compiled Laws of 1913, which was first en- 
acted as section 24 of Chapter 111 of the Laws of 1897, and which amended sec- 
tion 6385 of the Revised Codes of 1895, where the provision first appears. There is 
nothing inconsistent between the provisions of section 6629 and section 8719 of the 
Compiled Laws of 1913. Even after the enactment of section 8719, a testator 
could still provide by special contract that the proceeds of life insurance policies 
payable to his heirs or estate should be subject to his debts and then transfer or 
will the remainder. The only question is, Whom should the policy pass to, and 
shall it be burdened with debts or not? If made to the heirs in name, it would 
certainly not have been burdened with the debts of the deceased. All section 8719 
provides is that if payable to them by the general term ‘heirs’ or made payable to 
‘the representatives’ or ‘estates,’ it shall in like manner be considered a trust fund. 
This, of course, does not prevent one from making a special contract either in the 
policy or in the will by which the proceeds of the policy may be made subject to 
the debts of the deceased and the residue only made payable to the beneficiary or 
legatee.” 36 N. D. 233, 162 N. W. 304. 

Marifjeren v. Farup, supra, involved life insurance polices payable to the 
“estate” of the insured. The insured left a will in which he directed that his 
funeral expenses and all just debts should be fully paid, that the executor as soon 
as possible should sell and convert into cash all property of which the decedent 
might die seized, and that, after these directions had been fulfilled and all ex- 
penses in the administration of the estate had been paid, the balance of the estate 
should be paid to the trustee named in the will and by him disbursed according to 
the directions given. The will made no direct reference to the insurance policies 
or the proceeds thereof. The widow and children of the defendant claimed the 
proceeds of the insurance policies as his heirs at law under section 8719. The ex- 
ecutor and trustee contended that the proceeds of such policies were part of the 
trust fund created by the decedent in his will, and should be paid over to the trus- 
tee. This court held that the avails of the policies belonged to the heirs at law, 
and did not become a part of the trust fund created by decedent’s will. 

Talcott v. Bailey was a contest between the widow of the insured and his 
daughter by a former marriage. The insured left a will, by the terms of which 
he gave, devised, and bequeathed to a sister an undivided one-tenth interest, and 
to his wife an undivided nine-tenths interest, in all property of every nature and 
description. No reference whatever was made in the will to the life insurance 
policies or the proceeds thereof; and the question presented for determination in 
that case was whether the proceeds of the life insurance policies passed under the 
terms of the will or were distributable to the heirs at law of the insured according 
to section 8719. In the decision in that case, the former decisions of this court 
interpreting section 8719 were analyzed at some length, and it was held that the 
proceeds of the life insurance policies were not affected by the provisions of the 
will, but should be distributed to the heirs at law of the decedent. 

In the decision in Talcott v. Bailey, this court said: 

“Assuming, without deciding in what manner, that a policy payable to the 
heirs or the estate of the insured may be transferred by provisions in the will, 
the question here is, Was such a transfer effected so as to deprive the heirs of 
the right to the proceeds, under section 8719, supra? We think not. Clearly, the 
effect of section 8719 is not to put the ‘heirs’ in any better position than they would 
have been in had their names been written into the policies as beneficiaries there- 
under. We are satisfied that the purpose of the statute was, and, its effect is, to 
fix the meaning of the term ‘heirs,’ ‘representatives,’ or ‘estate,’ when used in in- 
surance policies to designate beneficiaries. Clearly, also, the right to transfer the 
policy by will or asignment still remains under section 6629, supra. That is, 
section 6629, was not repealed by section 8719.” 

In the opinion denying a rehearing, the holding in the former opinion in the 
case and in the previous decisions was epitomized in the following language: 

“It is earnestly contended by the appellant that the effect of the decision in this 
case is to destroy ‘freedom of contract—that is, the right to contract for insur- 
ance for one’s own benefit upon one’s own life.” No such result follows, either 
from the decision in the instant case or from the cases cited in the opinion. All 
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this court has said is simply that when a policy is payable to ‘the personal re- 
presentatives of a deceased, his heirs or estate,’ the avails of such a policy must 
be distributed to the persons belonging to the class enumerated in the same manner 
and with the same legal effect as if the names of the ‘heirs’ had actually been 
specified in the contract of insurance. Neither the statute (section 8719, C. L. 
1913), nor any decision of this court limits, or attempts to limit, the right of the 
insured and the insurer to contract as they may see fit with respect to the pro- 
ceeds of the policy or its transfer by will or assignment.” 

From the foregoing, it is apparent that the precise questions involved in this 
case have not been determined by this court in any of the previous cases. These 
questions are: (1) May the insured in a life insurance policy, made payable 
to the “executors, administrators or assigns of the insured,” dispose by will of 
such policy or the avails thereof, where such policy was issued after section 8719 
became effective? And (2) if so, did the provisions of the will involved here be- 
queath the policy in suit to Ethel J. De Viney, and entitle her to retain the avails 
thereof as her individual property? 

The great object of statutory construction is to ascertain and give effect to 
the intention of the lawmakers as expresed in the law. If such intention is not 
clearly expressed in the statute, the court is warranted in availing itself of all le- 
gitimate aids to ascertain such intention. The object sought to be accomplished is 
a potent factor to be considered in determining the meaning of not only the prin- 
cipal but also the minor provisions of a statute. 2 Lewis’ Sutherland St. Const. 
(2d Ed.) § 456. 

“It is proper to consider the origin and history of the law, the prior condition 
of the law, and the general policy and course of legislation. There are few guides 
to construction more useful than that which directs attention to the prior condition 
of the law to aid in determining the full legislative meaning of any statutory 
change thereof. The legislative department is supposed to have a consistent design 
and policy and to intend nothing inconsistent or incongruous. The mischief in- 
tended to be removed or suppressed or the cause or necessity of any kind which 
induced the enactment of a law are important factors to be considered in its 
construction. The purpose for which the law was enacted is a matter of prime 
importance in arriving at a correct interpretation of its terms.” 2 Lewis’ Suther- 
land St. Const. (2d Ed.) § 471. 

In the Civil Code of the Territory of Dakota for 1877 it was provided: 

Section 683: “Every person over the age of eighteen years of sound mind 
may, by last will, dispose of all his estate. * * *” 

Section 686: “Ever estate and interest in real or personal property, to which 
heirs, husband, widow or next of kin might succeed, may be disposed of by will.” 

Section: 1636: “A policy of insurance upon life or health may pass by trans- 
fer, will or succession to any person, whether he has an insurable interest or not, 
and such person may recover upon it whatever the insured might have recovered.” 

Section 1637: “Notice to an insurer of a transfer or bequest thereof is not 
necessary to preserve the validity of a policy of insurance upon life or health, un- 
less thereby expressly required.” 

These provisions have never been repealed. They were re-enacted without change 
in the Revised Codes of 1895. Rev. Codes 1895, §§ 3639, 3642, 4612, and 4613. And 
are still the law of this state. Comp. Laws 1913, §§$ 5640, 5643, 6629, and 6630. 

Section 8719 first appeared as section 6385 of the Revised Codes of 1895, be- 
ing a part of the Probate Code adopted at that time. The section was later 
amended and adopted in its present form as a part of chapter 111 (section 24) 
Laws of 1897, entitled “An act to amend the Probate Code of the state of North 
—— In its original form (Rev. Codes 1895, § 6385), the section read as fol- 
OWS : 

“The avails of a life insurance policy or of a contract payable by any mutual 
aid or benevolent society upon the death of a member of such society are not sub- 
ject to the debts of the decedent except by special contract, but in other respects 
shall be inventoried and disposed of like other property.” 

The statute, as amended by the act of 1897, reads as follows: 


“The vails of a life insurance policy or of a contract payable by any mutual 
aid or benevolent society, when made payable to the personal respresentatives of a 
deceased, his heirs or estate upon the death of a member of such society or of 
such insured shall not be subject to the debts of the decedent except by special con- 
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tract, but shall be inventoried and distributed to the hews or the heirs at low of 
such decendent.” 

It will be noted that the legislative enactment of 1897 made two changes in 
the law of 1895. The statute of 1895 provided that “the avails of a life insurance 
policy or of a contract payable by any mutual aid or benevolent society * * * 
are not subject to the debts of the decedent except by special contract.” The 
1897 enactment specifically describes the insurance contracts covered and limits 
the rule of the statute to policies or beneficiary certificates that are “made pay- 
able to the personal representatives of a deceased, his heirs or estate.” 


The original enactment provided that the avails of policies or beneficiary certi 
ficates falling within the provisions of the act, though not subject to the debts of 
the decedent, “shall in other respects * * * be inventoried and disposed of like 
other property.” The amended act provided that such avails “shall be inventoried 
and distributed to the heirs or the heirs at law of such deceased.” 


The great purpose of the original section was to render the avails of life in 
surance policies and beneficiary certificates exempt from the debts of the insured 
unless he had entered into a special contract to the effect that such avails should 
go to a creditor or creditors in payment of some debt or debts. It seems quite 
clear that the original section placed no restriction upon the right or power of the 
insured to dispose of life insurance policies or beneficiary certificates or the avails 
thereof by contract or by will. Rison v. Wilkerson, 3 Sneed (Tenn.) 565; Wil- 
liams v. Carson, 9 Baxt. (68 Tenn.) 516; Gosling v. Caldwell, 1 Lea. (Tenn.) 
454, 27 Am. Rep. 774. The mandate of the statute was that the avails of a life 
insurance policy or a beneficiary certificate should not be subject to the debts of 
the decedent except by a special contract; but that such avails in other respects 
should “be inventoried and disposed of like other property” of the decedent; i. e., 
in case the decedent left a will, the avails would be disposed of in accordance with 
the provisions of the will, and, if he died intestate, they would be disposed of ac- 
cording to the laws of succession. 


The question presented therefore resolves itself to whether the amendments 
to the statute, adopted in 1897, changed the purpose and effect thereof so as to 
restrict or inhibit an insured from disposing by will of a life insurance policy or 
the avails of a policy made payable to his “personal representatives,” his “heirs” 
or his “estate.”. 

We are not aware of any reasons that might have actuated the Legislature in 
making the amendments, outside of those evidenced by the language employed in 
the amendatory statute. It has been suggested that the legislative enactment of 
1897 was occasioned by certain decisions of the Supreme Court of South Dakota 
and Minnesota (see Skinner v. Holt, 9 S. D. 427, 69 N. W. 595, 62 Am. St. Rep. 
878; Re How, 61 Minn. 217, 63 N. W. 627), wherein statutes purporting to render 
insurance policies or the avails thereof exempt from debts of the insured were 
held to be unconstitutional. To what extent, if any, the North Dakota Legisla- 
ture was influenced by these decisions we are not in a position to say. The en- 
actment of the amendatory act, however, is conclusive evidence that some reason 
or reasons existed which, in the judgment of the lawmakers, made it desirable or 
necessary to make certain changes-in the then existing statute. Whatever reason 
may ‘have actuated the legislative action, the fact remains that the lawmakers 
deemed it desirable or necessary to classify the policies to which the statute ap- 
plied and as it were limit the application of the statute to insurance policies or 
beneficiary certificates made payable to the personal representatives, the heirs, or 
the estate of the deceased, and that they furthere deemed it desirable to fix the 
meaning and legal effect of the terms “personal representatives,” “heirs,” or 
“estate,” when used to designate beneficiaries in a life insurance contract. 

It will be noted that the original section is all-inclusive. Given literal effect, 
it applied to every life insurance policy and beneficiary certificate. Construed 
literally, it applied as well to policies made payable to the insured himself, his 
“personal representatives,” “heirs,” or “estate.” While the statute probably was 
intended to apply only to insurance contracts, the avails of which in the absence 
of the statute would have become subject to the debts of creditors (McClure v. 
Johnson, 56 Iowa, 620, 10 N. W. 217), the language: employed was of such sweep- 
ing character as to give rise to possible controversy. And the Legislature, for 
reasons deemed sufficient, determined that the rule of the statyee” should be 
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restricted and made applicable only to policies wherein the beneficiaries were 
designated by the terms “personal representatives,” “heirs,” or “estate.” 

It is natural to assume that the lawmakers, having determined to limit the 
application of the statute to insurance policies and beneficiary certificates made 
payable to the “personal representatives,” the “heirs,” or the “estate,” of the 
insured, also gave some consideration to the meaning and effect of these terms. 
And an examination of the then adjudicated cases must have disclosed to them 
that the use of these terms in life insurance contracts had given rise to much 
litigation ; that there was considerable contrariety of opinion among the authori- 
ties as to the meaning and effect of these terms when used to designate 
beneficiaries in life insurance contracts, both as regards the persons included 
within the terms (37 C. J. p. 565 et seq.; 4 Cooley’s Briefs on Insurance, p. 3726 
et seq.; 28 Century Digest, Cal. 2377-2389; volume 11, First Decennial Digest, 
§ 583; Notes 3 L. R. A. [N. S.] 904; 30 L. R. A. 593, 609; 32 L. R. A. [N. S.] 247), 
and as to whether the persons included would share equally or take in the order 
and proportion fixed by the laws of succession (see 4 Cooley’s Briefs on Insur- 
ance, p. 3742; 37 C. J. p. 587, § 353). In passing, it may be noted that in Maixner 
v. Zumpf, 51 N. D. 140, 199 N. W. 183, it was earnestly contended that the 
statutes of descent and distribution do not control the distribution of the avails 
of a life insurance policy falling within section 8719; but that all persons within 
the class of heirs at law under the statute of descent and distribution are entitled 
to share equally in the avails of the policy. 

We are of the opinion, therefore, that the primary objects sought to be 
accomplished by the Legislature by the amendatory act of 1897 were: (1) To 
specify definitely what life insurance contracts are intended to be covered by 
the statute; and (2) to fix the meaning and effect of the terms “personal repre- 
sentatives,” “heirs,” or “estate,” when used to designate beneficiaries in life 
insurance policy or beneficiary certificates, to the end that there might be a 
certain and definite rule to govern the disposition of proceeds of life insurance 
policies or beneficiary certificates in all cases where the insured, upon his death, 
left policies or beneficiary certificates falling within the terms of the statute. 

[2] We are further of the opinion, however, that there was no intention on 
the part of the Legislature to create any vested interest in presumptive benefic- 
iaries, or to restrict any right, which the insured had under then existing laws, 
to dispose of life insurance policies or the avails thereof. There is no sugges- 
tion in section 8719 that an insurance policy, or the avails of an insurance policy, 
made “payable to the personal representatives, heirs or estate” of the insured, 
shall not be subject to disposition by the insured in any of the modes permitted 
under then existing laws. The section does not purport to cover that situation 
at all; it merely purports to apply where the insured dies leaving a policy or 
beneficiary certificate made payable as stated in the statute, and where the 
insured, during his lifetime, has made no disposition either by contract or will 
of the policy or the avails thereof. 


Generally, a life insurance contract refers to and fixes the respective rights 
of three parties—the insurer, the insured, and the beneficiary. The primary 
intent of a contract of life insurance is that the insurance company shall: make 
payment of the stipulated sum on the death of the insured. The question as to 
whom payment is due is a secondary one, and may be, and frequently is, con- 
tingent upon circumstances and even upon arrangements outside of the policy. 
37 C. J. 564. The obligations of the insurer, and the rights of the beneficiary 
and of the insured, are such as are imposed or conferred by the policy or contract 
of insurance. Whatever rights are not finally in the beneficiary are in the 
insured. 37 C. J. 378, 577. 


[3] The beneficiary in an “old fine” life insurance policy, in which there is 
no reservation of the right to change beneficiary, acquires a vested interest in 
the policy upon the consummation of the contract, and the insured can neither 
surrender the policy nor change the designation of the beneficiary or the 
disposition of the proceeds without the consent of the beneficiary named. 37 
C. J. p. 577 et.seq.; 14 Cal. Jur. p. 581. But, where the life insurance policy 
reserves to the insured the right to change the beneficiary at will, the beneficiary 
acquires no vested interest in the policy or the avails thereof. 4 Cooley’s Briefs 
on Insurance, p. 3756; White v. United States (D. C.) 299 F. 855; Id., 270 U. S. 
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181,.46 S. Ct. 274, 70 L. Ed. 538. In the absence of special circumstances, the only 
interest of the beneficiary, prior to the death of the insured, is that of a mere 
expectancy of an incompleted gift, which becomes vested only on the death of 
the insured. 37 C. J. p. 579; 14 Cal. Jur. p. 583; Townsend v. Fidelity & Casualty 
Co., 163 Iowa, 713, 144 N. W. 574, 576, L. R. A. 1915A, 109. See, also, 4 Cooley’s 
Briefs on Insurance, pp. 3755, 3758. And as a general rule a life insurance policy, 
made payable to the personal representatives or the estate of the insured, is 
the property of the insured and subject to his control and disposition as such. 
Bank of Minden v. Clement, 256 U. S. 126, 41 S. Ct. 408, 65 L. Ed. 857; 37 C. J. p. 
422 et seq.; 4 Cooley’s Briefs on Insurance, p. 3726. See, also, Burton v, 
Farinholt, 86 N. C. 260. In the absence of a provision in such policy, or statute, 
to the contrary, the insured may dispose of the policy or the avails thereof by 
contract or by will, without notice to, or consent of, the person or persons who 
at that time occupied a relation which would entitle him or them to share in 
the proceeds of the policy in case of death of the insured. The National Bank- 
ruptcy Act (11 USCA) recognizes that a policy of this kind is the property of 
the insured, and that the cash surrender value thereof constitutes a part of his 
estate. Bankruptcy Act, § 70 (11 USCA § 110); 2 Collier on Bankruptcy (13th 
Ed.) p. 692. See, also, Hiscock v. Mertens, 205 U. S. 202, 27 S. Ct. 488, 51 L. Ed. 
771; Cohn v. Malone, 248 U. S. 450, 39 S. Ct. 141, 63 L. Ed. 352. 


It is argued that certain statements in the former decisions, to the effect that 
the heirs at law of the insured “take by contract and not by descent,” are in 
effect rulings that the insured has no property interest in policies made payable 
to his personal representatives, heirs, or estate and hence has no power to 
dispose of such policies or the avails thereof by will. In our opinion this argu- 
ment is not well founded. The statements were made in answer to a contention 
that the avails of a policy falling within the purview of section 8719 become and 
are general assets of the estate of the decedent and subject to administration 
as such. It was pointed out that, while the avails of an insurance policy falling 
within the purview of that section go to the heirs at law of the insured, such 
heirs do not receive the avails as a part of the general estate of the deceased but 
as beneficiaries under the life insurance policy. In all the former cases (except 
Finn v. Walsh, which involved fraternal beneficiary certificates) the court was 
dealing with a situation where the insured upon his death left life insurance 
policies falling within the purview of section 8719, and where the insured had made 
no disposition of the policies or the avails thereof. In other words, in all the 
former cases involving an “old line” life insurance policy, the court was consider- 
ing a policy falling squarely within the provisions of section 8719, and hence, by 
virtue of the terms of the policy and the provisions of that section, payable to 
the “heirs at law” of the insured. In each case the right of the persons, who 
were shown to be the “heirs at law” of the insured, to receive the avails of the 
insurance policy existed because at the death of the insured they occupied such 
relation to him as to make them his heirs at law under the laws of succession, 
and hence beneficiaries under the policy. The avails of the policy did not go as 
assets into the general estate of the insured, and were not distributed to the heirs 
at law as a part of the general estate of the deceased, but were. distributed to 
them because the policy, interpreted in light of section 8719, supra, was payable 
to the “heirs at law” of the insured. So it was true the heirs at law of the 
insured took because upon his death the avails of the policy belonged to them 
by virtue of the stipulation of the insurance contract and the provisions of the 
statute. But it is equally true that they had no contract rights in the policy or 
the avails thereof prior to the death of the insured. Their rights as beneficiaries 
under the policy became vested only upon the death of the insured; and, until 
his death, the policy and all rights growing out thereof were his property. 

There is nothing in section 8719, supra, indicating any intention on the part 
of the lawmakers to control the terms of a life insurance contract, or to restrict 
the right of the insured during his lifetime to dispose of the same or the avails 
thereof. The insured and the insurer are at liberty to make contracts of insur- 
ance in precisely the same manner and to the same effect as before the statute 
was enacted. The statute does not purport to concern itself with the terms or 
provisions of insurance contracts or to restrict the right of insurance companies 
to issue, or of insured persons to take policies of insurance, made payable to 
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such persons, and in such manner as the parties to the contract may agree. Nor 
does the statute purport to give to presumptive heirs or heirs at law of the 
insured any vested interest in policies or the avails of policies made payable to 
the personal representatives, heirs, or estate of the insured. In other words, the 
statute evidences no intention on the part of the Legislature to divest the insured, 
while he lives, of the right to dispose of the policy or the avails thereof; and 
his power over the policy and the disposition of the avails thereof, during his 
life, is not at all affected by the act, but continues as ample and unrestricted 
as before. Rison v. Wilkerson, 3 Sneed (Tenn.) 565; Williams v. Carson, 9 
Baxt. (68 Tenn.) 516; Gosling v. Caldwell, 1 Lea. (Tenn.) 454, 27 Am. Rep. 774. 

The statute, by its express terms, purports to become effective only upon 
the death of the insured. It does not even purport to exempt insurance policies 
of the kind described or the cash surrender values thereof from the claims of 
creditors during the lifetime of the insured. In fact, the Legislature subsequently 
deemed it necessary to enact another statute to accomplish this purpose. See 
Laws 1915, c. 173. See, also, In re Coughlin’s Estate, 53 N. D. 188, 193, 194, 205 
N. W. 14, 16. 


Section 8719 says that “upon the death” of the insured the avails of a life 
insurance policy or beneficiary certificate upon his life, “when payable to the 
personal representatives of a deceased, his heirs or estate * * * shall not be 
subject to the debts of the decedent except by special contract, but shall be 
inventoried and distributed, to the heirs or heirs at law of such decedent.” The 
terms “heirs” or “heirs at law,” as used in this statute, are clearly intended to 
designate those persons who answer this description at the death of the insured. 

[5] Strictly speaking, the terms “heir” and “heir at law” signify one who 
has succeeded to a dead ancestor, and are not applicable to one whose ancestor 
is living. 2 Blackstone’s Comm. 208; 2 Words and Phrases, Second Series, p. 
853; 29 C. J. p. 290. And, where these words are used, they will, unless a contrary 
intention is shown, be assumed to designate those persons who answer that 
\description at the death of the testator. 29 C. J. 291. While, in a more general 
sense, they are capable of being applied to persons whose ancestors are living, 
it is, we think, clear that the term “heirs” or “heirs at law,” as used in section 
8719, are intended to designate those persons, and those persons only, who answer 
to this description at the death of the insured. 


In the very nature of things the beneficiaries in a policy falling within the 
purview of section 8719, supra, can be ascertained only upon the death of the 
insured. Persons who at one time are heirs presumptive of the insured, under 
the statute of descent and distribution, may, at another time, have ceased to 
occupy this position altogether. In other words, persons who at one time are 
heirs presumptive of the insured and hence presumptive beneficiaries under a 
policy, may shortly thereafter have ceased to occupy such a position; and their 
former position as presumptive heirs and presumptive beneficiaries may be 
occupied by some wholly different person or persons. Thus, for instance, sup- 
pose’ a man whose parents are living takes an insurance policy upon his life 
in the sum of $10,000, which is made payable to his estate. If he should die and 
leave no other property the proceeds of such policy would, under our laws of 
succession, all go to his father and mother as his heirs at law. C. L. 1913, § 5743, 
subd. 2. If the father and mother should die and there are brothers and sisters, 
such brothers and sisters would automatically be substituted as those entitled 
to the proceeds of the policy upon the death of the insured. Id. sbd. 3. If 
thereafter the insured should marry, the rights of the brothers and sisters would 
automatically end, and his wife would become the presumptive beneficiary. Id. 
subd. 1. If a child is born, the wife and child would each become presumptive 
beneficiaries, entitled to share equally in the proceeds of the policy. If other 
children are born, the widow would be entitled to receive only one-third of the 
proceeds and the rest would go in equal portions to the children. Id. subd. 1. 

As has been said, section 8719, supra, indicates no intention on the part of 
the Legislature to restrict the right of any person to contract freely, as regards 
life insurance or to interfere with his power to dispose of life insurance contracts 
or the avails thereof otherwise subject to disposition by him. The great purpose 
of the statute as originally enacted was to exempt the avails of life insurance 
contracts from the claims of creditors of the insured, reserving, however, to the 
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insured the right to provide by special contract that in case of his death the pro- 
ceeds shall be available for the payment of a debt or debts of the insured. This 
original purpose was retained in the amendatory act of 1897, but the statute was 
limited in its application to policies made payable to the personal representatives, 
heirs, or estate of the insured. In the amendatory act, the Legislature further 
fixed the meaning and legal effect of the terms “legal representatives,” “heirs,” 
or “estate” when used to designate benficiaries in life insurance contracts. In 
order to carry out the original fundamental purpose of the statute, namely, the 
exemption of the avails of such insurance contracts from the debts of the insured, 
the Legislature provided both in the original and the amended act that if, after 
the policy had been issued, the insured changed his mind and desired to render 
the avails of any such insurance contract subject to the claims of his creditors, 
he must manifest such purpose by means of a special contract. 


The exemption feature, however, does not indicate a legislative intention to 
inhibit the insured from disposing of the policy or the avails thereof by contract 
or by will. Gosling v. Caldwell, supra; Williams v. Carson, supra; Miller v. 
Miller, 200 Iowa, 1070, 205 N. W. 870, 43 A. L. R. 567. In fact the Legislature 
recognized that the insured during his lifetime has the right and power, without 
making any change whatever in the policy and without notice to, or consent on 
the part of, the insured or the presumptive beneficiaries under the policy, to control 
the disbursement of the avails of such contracts by means of a special contract 
with a creditor or creditors. In other words, section 8719 recognizes that the 
insured has the power to control the disposition of the avails of a life insurance 
policy made payable to his personal representatives, heirs, or estate, even to the 
extent of providing by special contract with a creditor or creditors that, upon the 
death of the insured, such avails shall go to such creditor or creditors in pay- 
ment of a certain debt or debts, and that such disposition of the avails may be 
made by a special contract, wholly outside of the policy, and without making 
any change in its provisions. 

Some argument has been advanced that section 8719, supra, contemplates 
that the avails of an insurance contract falling within the terms of that statute 
can be disposed of only by “special contract.” The section is susceptible of no 
such interpretation. It does not say that the insured may not, during his life- 
time, dispose of the policy or the avails thereof by contract or by will. The 
section does not purport to cover that situation at all. It does purport to 
exempt the avails of life insurance contracts of the kind specified therein from 
the claims of creditors of the decedent; and to that end it provides that avails 
of life insurance policies or beneficiary certificates falling within the purview 
thereof shall not be subject to the debts of the decedent except by special con- 
tract. The “special contract” requirement comes into operation only where, after 
the death of the insured, it is claimed that the insured intended and had sought 
to render the avails of the insurance policy subject to claims of creditors. The 
special contract requirement is applicable only to claims of creditors; and the 
mandate of the statute is that, when, after the death of the. insured, a contest 
arises over the avails of a life insurance contract falling within the terms of the 
statute, such avails shall be exempted from all claims of creditors of the decedent 
and go to the persons entitled thereto, free from all claims of creditors, unless 
it is shown that the insured during his lifetime by special contract agreed that 
the avails of such insurance contract should be utilized for the payment of a 
specific debt or debts of some creditor or creditors. In other words, after the 
death of the insured, no part of the avails of an insurance contract falling within 
the terms of the statute can go to a creditor or creditors unless the creditor or 
creditors in behalf of whom the claim is made can point to some special contract 
entered into by the insured that the avails of such insurance contract shall be 
utilized for the payment of the debt or debts of such creditor or creditors. 25 
C. J. p. 77; Larrabee v. Palmer, 101 Iowa, 132, 70 N. W. 100; In re Donaldson's 
Estate, 126 Iowa, 174, 101 N. W. 870. The special contract provision, however, is 
restricted solely to claims of creditors, and was obviously inserted to make 
operative to the fullest extent the original and primary object of the statute, 
namely, the exemption of the avails of such life insurance contracts from the 
claims of creditors. This provision indicates no intention on the part of the 
Legislature to restrict the right of the insured to make such disposition of the 
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insurance contract or the avails thereof, either by contract or by will, as he 
might have made before the statute was enacted. Gosling v. Caldwell supra; 
Williams v. Carson, supra; Miller v. Miller, supra. 

Nor do the provisions in the insurance policy in suit relating to a change of 
beneficiary or assignment of the policy create any vested interest in the presump- 
tive beneficiaries or restrict the right of the insured to dispose of the policy or 
the avails thereof by will. These provisions were inserted primarily ‘for the 
benefit and convenience of the insurer, and were not intended to create any 
vested rights in the presumptive beneficiaries or to limit the right of the insured 
to dispose of the avails of the insurance policy by will. 37 C. J. pp. 431, 432; 2 
Cooley’s Briefs on Insurance, p. 1100; Opitz v. Karel, 118 Wis. 527, 95 N. W. 
948, 62 L. R. A. 982, 99 Am. St. Rep. 1004. 

The disposal by the insured of an insurance policy on his life by will is some- 
thing quite different from an assignment of the policy (4 Joyce on Insurance, 
§ 2327a), or the change of beneficiary (Miller v. Miller, supra; Opitz v. Karel, 
supra); and the right to dispose of a policy or the avails thereof by will is not 
controlled or negatived by stipulations relating to assignments or change of 
beneficiary. When there is a change of beneficiary in, or assignment of, a policy 
made payable as prescribed by section 8719, the avails thereof are payable 
directly to the assignee or beneficiary. But, where there has been no change of 
beneficiary or assignment of the policy in accordance with the terms thereof, the 
insurance company is not required to ascertain what persons are entitled to 
receive the avails of the policy, and it fulfills all of its obligations under the 
insurance contract by paying the avails thereof to the administrator or executor 
of the estate of the insured; and such administrator or executor receives them 
for the person or persons to whom they belong. In other words, where there 
has been no assignment of the policy or change of beneficiary, the insurance 
company is not required to ascertain what persons are heirs at law of the 
insured, or whether the insured during his lifetime made disposition of the avails 
by special contract to some creditor or creditors, or whether he disposed of the 
same by will. All that the insurance company is required to do is to pay the 
avails to the executor or the administrator of the estate. 

It must be assumed that every person taking life insurance since section 
8719, supra, took effect contracts with knowledge thereof, and that, when he 
takes a policy made payable to his personal representatives, heirs, or estate, the 
insured intends: 

(1) That, in case of his death, no part of the avails of such policy shall be 
subject to, or go to his creditors in payment of, his debts, unless he, during his 
life, by special contract, has provided to the contrary, and then only to the extent 
provided in such special contract or contracts. 

(2) That, in case of his death, without any other disposition made during his 
lifetime in any mode not inhibited by the provisions of the contract or by law, 
the avails of such insurance policy shall be paid to the executor or the adminis- 
trator of the estate of the insured and by him distributed to the heirs at law of 
the insured. 

(3) That the presumptive heirs at law of the insured shall have no vested 
interest in the policy or the avails thereof during the lifetime of the insured 
That the insured retains full and complete control over the policy and all rights 
growing out. thereof, with full right and power to dispose of the policy or the 
avails thereof in any mode not inhibited by statute, settled rules of public policy, 
or provisions in the policy. 

It follows from what has been said that section 8719, supra, does not inhibit 
an insured from disposing by will of an insurance policy upon his life, which 
was made payable to his personal representatives, estate, or heirs, or the avails 
of such policy, and that the insured had the right to dispose of the insurance 
policy in suit by will; also that the former decisions of this court, construing 
section 8719, have announced no rule to the contrary. 


It has been suggested, however, that certain language in Finn v. Walsh, 
supra, is in effect a holding that an insured is without power to dispose by will 
of a life insurance contract or the avails of a life insurance contract falling 
within the provisions of section 8719. It is a well-settled rule, announced by the 
highest court in the land, that “the positive authority of a decision is coextensive 
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only with the facts on which it is made.” Ogden v. Saunders, 12 Wheat. 333 (6 
L. Ed. 606). We have epitomized the decision in Finn v. Walsh. It should be 
borne in mind that in that case the court was not dealing with an “old line” 
life insurance policy, but with fraternal beneficiary certificates. The authorities 
generally draw certain distinctions between beneficiary certificates and so-called 
-“old line” life insurance policies. See 37 C. J. pp. 577, 578, and authorities 
collated in note 17 (h); 1 Bacon Ben. Soc. § 237; 2 Cooley’s Briefs on Insurance, 
p. 1082; note 12 L. R. A. page 210. See, also, 4 Cooley’s Briefs on Insurance, p. 
3721 et seq. Whether all the distinctions drawn are sound or unsound (see 
Columbia Law Review, vol. 12, pp. 551-553) we need not determine, for the 
statute under which the beneficiary certificates involved in Finn v. Walsh were 
issued clearly placed beneficiary certificates on quite a different footing from 
“old line” life insurance policies as regards the rights and interests of the insured 
in the insurance contract and the avails thereof. By the express terms of that 
statute, a fraternal beneficiary certificate could not provide for payment for 
physical disability to any member until he or she had reached the age of 70 
years; and the statute further provided that death benefits under such certificate 
should be made payable only “to the families, heirs, blood relatives, affianced 
husband or affianced wife of, or to persons dependent upon the member.” Laws 
1901, c. 90, § 1. It seems quite clear that the insured had no interest or property 
in the benefit arising under a beneficiary certificate issued under this statute until 
he had reached the age of 70 years. 1 Bacon, Ben. Soc. § 237; Warner v. 
Modern Woodmen of America, 67 Neb. 233, 93 N. W. 397, 61 L. R. A. 603, 108 
Am. St. Rep. 634, 2 Ann. Cas. 660; Mullen v. Reed, 64 Conn. 240, 29 A. 478, 24 
L. R. A. 664, 42 Am. St. Rep. 174. It was the avails of these beneficiary certifi- 
cates the court had in mind when it said that the fund, “being no portion of the 
estate of Walsh, he could not transfer the same by will.” 

In this connection it should be noted that, while the decision in Finn v. 
Walsh makes no specific reference to the statute under which the beneficiary 
certificates were issued, or to the distinction under then existinlg laws between 
“old line” life insurance policies and fraternal beneficiary certificates, such dis- 
tinction was in fact recognized by the district court, and by counsel who presented 
the cause on appeal to this court. For, while the decision in the case makes no 
reference thereto, the briefs and abstract on appeal therein show that Martin 
A. Walsh (the decedent in that case), upon his death, left, not only the two 
beneficiary certificates mentioned in the decision, but also an ordinary “old line” 
life insurance policy made payable to his “estate.” And both the county court 
and the district court held that the provision in his will, to the effect that “I give 
and bequeath unto Mary E. Finn and Mary M. Carney * * * all my life insur- 
ance of every name and description in equal shares,” was effective as applied 
to such “old line” policy, and passed the avails thereof to the legatees named in 
the will. The correctness of this ruling was not challenged in this court, and 
consequently no reference was made to such insurance policy in the decision 1n 
the case. It is apparent, however, that counsel for both parties, as well as the 
learned district court, drew a distinction between the “old line” life insurance 
policy involved and the two fraternal beneficiary certificates as regards the 
rights of the insured to dispose of the same or the avails thereof by will. 

In Farmers’ State Bank v. Smith, supra, it was said: 

“Even after the enactment of section 8719, a testator could still provide by 
special contract that the proceeds of life insurance policies payable to his heirs 
or estate should be subject to his debts and then transfer or will the remainder.” 

In Talcott v. Bailey, the question as to whether a policy, or the avails of a 
policy, payable to the estate of the insured, may be transferred by will, was 
treated as an open one, and the case was decided on the assumption that they 
might be so transferred. The final word of this court in that case was: 


“Neither the statute (section 8719, C. L. 1913), nor any decision of this court, 
limits, or attempts to limit, the right of the insured and the insurer to contract 
as they may see fit with respect to the proceeds of the policy or its transfer 
by will or assignment.” 


[4] Do the provisions of the will in suit entitle Ethel J. De Viney to retain 


as her own individual property all the avails of the life insurance policy? In 
our opinion this question must be answered in the affirmative. In fact, no 
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serious question seems to be raised as to the sufficiency of the provisions of the 
will and the intention of the testator to bequeath to Ethel J. De Viney the life 
eS policy, provided he had the right and power to dispose of the same 
by will. 

A will is to be construed according to the intention of the testator (section 
5685, C. L. 1913), and technical words are not necessary to give effect to any 
species of disposition by will (section 5696, C. L. 1913). Since section 8719, supra, 
became effective, a person who takes a life insurance policy in this state, made 
payable to his personal representatives, his heirs, or estate, evidences an intention 
that, in case of his death without any prior disposition of the policy or the avails 
thereof, such avails shall go to, and be distributed among, his heirs at law in 
accordance with the laws of succession, free and clear of all claims. But, as has 
been said, in the absence of any provision in the policy to the contrary, the 
insured further evidences an intention that during his life he retains full control 
over the policy and may make any disposition he sees fit to make of such policy 
which is not inhibited by statute, by settled rules of public policy, or by provisions 
in the contract of insurance-itself. Of course the intention of the insured, mani- 
fested at the time the policy is issued, will be deemed to continue until the 
insured, in some proper manner, clearly and explicitly indicates that it is his 
intention and purpose to provide that the avails of the policy shall be distributed 
to persons-other than to his heirs at law in accordance with section 8719. And 
although the insured has power to dispose by will of a policy or the avails of a 
policy made payable to his personal representatives, heirs, or estate, there is no 
presumption that he has made any such disposition unless the intention so to do 
is manifested in his will by language specifically and directly to that effect; and 
such intention is not to be inferred from general provisions in his will relating 
to the disposition of “property” or “estate,” but making no specific reference to 
the life insurance policy or the avails thereof. Talcott v. Bailey, supra; Grenno 
v. Grenno, 23 Hun (N. Y.) 478; Hathaway v. Sherman, 61 Me. 466; Hamilton v. 
McQuillan et al., 82 Me. 204, 19 A. 167; Golder v. Chandler, 87 Me. 63, 32 A. 784; 
Duvall v. Goodson, 79 Ky. 224; Md. Mut. Ben. Soc. v. Clendinen, 44 Md. 429, 22 
Am. Rep. 52. See, also, Arthur et al. v. Odd Fellows’ Ben. Ass’n et al., 29 Ohio 
St. 557; Vance v. Park, 7 Ohio Dec. 564; Marifjeren v. Farup, supra. 

In the case at bar, the intention of the insured was expressed clearly and 
explicitly. In the most unequivocal terms he indicated that it was his purpose 
to bequeath the life insurance policy in question to his sister Ethel J. De Viney 
to the exclusion of all those who would have been entitled to share in the avails 
of such policy as his heirs at law in the absence of such bequest. 

It follows from what has been said that the trial court was correct in holding 
that the avails of the life insurance policy involved in this action belong to Ethel 
J. De Viney as her own individual property, and that the other heirs at law of 
Alfred Jorgensen, deceased, have no interest therein whatever. 

Judgment affirmed. 

Nuessle, C. J., and Birdzell, Burke, and Burr, JJ., concur. 


AMERICAN INS. UNION v. COWARD. Bs n+ 18799.) 
Supreme Court of Oklahoma. Dec. 24, 1928. 
(Syllabus by the Court.) 
272 Pacific Reporter 1023. J 
1. INSURANCE—INSURANCE POLICY SUSCEPTIBLE OF TWO CON- 
STRUCTIONS WILL BE CONSTRUED MOST FAVORABLY TO 
ASSURED. 
If an insurance policy is susceptible to two constructions, the one most 
favorable to the assured will be adopted. 
(For other cases, see Insurance, Dec. Dig. § 726.) 


2. INSURANCE—ON DEATH OF MEMBER OF MUTUAL BENEFIT 
SOCIETY BEFORE SURRENDERING POLICY, AS REQUIRED ON 
aap OF 50 PER CENT. DISABILITY, POLICY WAS NOT CAN- 

LED. 


Where a benefit certificate, issued by a mutual benefit society, provides that 
upon proof of total and permanent disability a member shall be entitled to 50 per 
cent. of the amount of the policy, payable upon surrender and cancellation of 
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the policy, and the constitution and by-laws provide that the mortuary liability 
on the certificate ceases at the time of the approval, although the application of 
the member is approved and the 50 per cent. sent to a bank, to be paid to the 
member upon surrender and cancellation of the member’s policy, and at the time 
the bank receives the check the member is unable to appear and sign the same 
and afterwards dies without surrendering the policy, the same is not canceled, 
and the beneficiary under the original policy may collect the full amount of the 
same from the society. 

(For other cases, see Insurance, Dec. Dig. § 748.) 

Commissioner’s Opinion, Division No. 1 

Appeal from District Court, Harmon County; Frank Mathews, Judge. 

Action by William W. Coward against the American Insurance Union. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

L. A. Pelley, of Altus, for plaintiff in error. 

C. H. Madden, of Hollis, for defendant in error. 

Foster, C. The parties in this action will be referred to as they appeared in 
the trial court. 

The plaintiff, Wm. W. Coward, commenced this action against the defendant 
on a fraternal benefit certificate in the sum of $1,000, issued by the defendant to 
Annie V. Coward, wife of the plaintiff, who died January 21, 1926. The certificate 
contained a provision that upon application of the assured and proof of total dis- 
ability, and upon surrender of the policy, the assured would receive one-half the 
face of the policy. 

Annie V. Coward originally held a certificate in the Fraternal Insurance Asso- 
ciation, and during the spring of 1925 she made application for total disability 
benefit, which was refused. Later, the certificate was transferred to and reissued 
by the defendant, and on December 19, 1925, she again made application, which was 
approved by the defendant company at its national headquarters in Cleveland, Ohio, 
on December 31, 1925, and a check in the sum of $500, payable to the assured, was 
mailed to the First National Bank of Hollis on January 8th, with a letter instruct- 
ing the bank to deliver the check upon Mrs. Coward’s surrender and cancellation 
of the policy. 

At the time the check was received by the bank, Mrs. Coward’s physical condition 
was such that she was unable to come to the bank and surrender and deliver the 
policy, and the policy was never surrenderd nor the money delivered, and after her 
death the plaintiff refused to accept the same, and brings this action. 

It also appears that the dues for the month of January, 1926, were paid by Mrs. 
Coward to Mr. Zimmerman, a local representative of the company, and accepted 
by him; but at the time of the acceptance he did not know that the company had 
approved the application of Mrs. Coward for benefit under the total and permanent 
disability clause. The cause was tried to a jury, but at the conclusion of the testi- 
mony the court instructed a verdict in favor of the plaintiff for the full amount, 
from which this appeal is taken. 


Several assignments of error are presented by the brief of defendant, but we 
believe the principal question involved is whether or not, under the circumstances 
as above set out, the company’s liability was fixed at the sum of $500, when they 
approved the application of Mrs. Coward for benefits under the permanent and total 
disability clause. 


It seems to be well settled in this state that a member of a fraternal benefit 
society is charged with the knowledge of its by-laws and constitution, and is bound 
by the provisions thereof, as well as by the provisions of the benefit certificate 
itself. Home Forum Benefit Order v. Jones, 5 Okl. 598, 50 P. 165; Modern 
Brotherhood of America v. Beshara, 42 Okl. 684, 142 P. 1014; Barnett v. Mer- 
chants’ L. Ins. Co., 87 Okl. 42, 208 P. 271. 


[1] Where a condition or clause in an insurance policy is open to two construc- 
tions, one of which is favorable to the insured and the other unfavorable, the clause 
or condition favoring the insured will be adopted. Woodmen of the World v. 
Gilliland, 11 Okl. 384, 67 P. 485; Barnett v. Merchants’ L. Ins. Co., supra; Sovereign 
Camp, W. O. W. v. O’Neil, 86 Okl. 16, 205 P. 755. 


Recognizing both of the principles as above set out, we are of the opinion that 
under the circumstances in this case there was not such a compliance with the 
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conditions of the disability clause so as to relieve the company from payment of 
the full amount of the policy at the death of the assured. 

The policy upon its face provided as follows: “If said member becomes totally 
and permanently disabled * * * the American Insurance Union will pay said 
member within sixty days after approval of satisfactory written proofs of said 
total and permanent disability, and the cancellation and surrender of its policy, one- 
half the amount payable thereunder had death then occurred.” 

The constitution and by-laws of the American Insurance Union provides, among 
other things, as follows: “Upon receipt at the home office of satisfactory proofs 
of claim by a member for total and permanent disability benefit and approval 
thereof, the mortuary liability on the certificate ceases, and thereafter the society 
will be liable for only such amount as is due the member upon the claim for total 
and permanent disability.” 

Under the above provisions of the constitution, it is contended by the defendant 
that upon the approval by the defendant of the application for benefits under the 
on ea provision of the policy, its liability then was established in 
the sum 0 

[2] However, the provision of the policy was to the effect that the said policy 
must be canceled and surrendered, and the company in pursuance thereto sent a 
letter to the First National Bank inclosing the check for $500, making as a con- 
dition of its delivery the surrender and cancellation of the policy. We believe 
this was a condition placed upon the acceptance by the company, and, construing 
the provision together, we believe that the final approval of the application was not 
had until the insured surrendered up the policy and canceled the same and received 
the $5000 in payment thereof. This not having been done at date of the insured’s 
death, the original policy was in force and effect. 

It appears from an examination of the record that the trial court instructed 
a verdict in favor of the plaintiff, on the theory that the defendant had received 
the dues for the month of January, and thereby waived its right to stand upon its 
acceptance of the application which was approved by the company on December 
3lst. But we do not deem it necessary to determine this question, as we believe 
the judgment of the court is correct, regardless of whether or not the acceptance 
of the dues constituted a waiver. 

The judgment of the trial court is therefore affirmed. 

Teehee, Leach, Reid, and Jeffrey, CC., concur. 

Per Curiam. Adopted in whole. 


GUARANTEE FUND LIFE ASS’N v. BARCLAY. (No. 717.) 
Court of Civil Appeals of Texas. Waco. Nov. 1, 1928. 
Rehearing Denied Dec. 6, 1928. 
11 Southwestern Reporter (2d) 231 
2, INSURANCE—IN ACTION FOR BREACH OF CONTRACT TO DE- 

LIVER LIFE POLICY, EVIDENCE OF ACCEPTANCE OF PLAIN- 

TIFF’S APPLICATION HELD INSUFFICIENT FOR JURY. 

In action for breach of contract to deliver a life insurance policy to plaintiff 
on a classification as a standard risk, evidence of defendant’s acceptance of 
plaintiff’s application as written by him held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig § 668[3].) 


3. INSURANCE—APPLICATION FOR LIFE POLICY NOT BEING AC- 
CEPTED, NO CONTRACT FOR INSURANCE WAS CONSUMMATED. 
Where plaintiff’s application for life insurance as a standard risk was never 

accepted by defendant, no contract for insurance was ever consummated. 
(For other cases, see Insurance, Dec. Dig. § 130 [2].) 

On Motion for Rehearing. 


4. INSURANCE—THAT DEFENDANT SENT PLAINTIFF NOTICE THAT 
HIS APPLICATION FOR LIFE POLICY AS WRITTEN WAS AC- 
CEPTED DID NOT PRECLUDE DEFENDENT FOR CONTENDING 
THAT NO CONTRACT WAS CONSUMMATED. 

That defendant sent to plaintiff a notice to effect that defendant had ac- 
cepted plaintiff's application for life insurance as written held not to preclude 
defendant from contending that no contract of insurance was consummated, 
where plaintiff did not use reasonable diligence to keep other life policy in force, 
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which he claimed he had surrendered, relying upon the contract of insurance 
with defendant. 


(For other cases, see Insurance, Dec. Dig. § 141 [1].) 
Appeal from District Court, McLennan County; Giles P. Lester, Judge. 


Action by G. W. Barclay against the Guarantee Fund Life Association. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

Trippett, Richey & Sheehy, of Waco, for appellant. 

Neff, Hale & Neff, of Waco, for appellee. 

StTanrorD, J. This suit was filed by appellee against appellant to recover 
damages for an alleged breach of contract to deliver to appellee a certain policy 
of insurance for $10,000, appellee alleging that appellant had entered into a 
binding contract to deliver to him said policy for said amount on his life, which 
contract appellant breached. On answers of the jury to special issues, the 
court entered judgment for appellee for $2,655.40. Appellant has duly ap- 
pealed, and presents the record here for review. 


Under appellant’s first three propositions, it contends the court should have 
instructed a verdict in its favor upon grounds not necessary here to state. For 
cause of action, appellee alleged, in substance, that he executed an application 
for a policy of $10,000 for a premium rate of $206.30 per annum for the first 
five years, and $412.60 per annum thereafter, and that appellant ‘accepted said 
application, whereby a valid and enforceable contract was made; that appellee, 
relying upon said contract, surrendered a similar policy with the A®tna Life In- 
surance Company in the sum of $10,000; that thereafter appellant tendered and 
ordered to deliver to appellee its life policy for $10,000, for a premium rate of 
$346.50 per annum for the first five years, and $693 per annum thereafter, but 
appellant refused to tender the policy with the premium rate as specified in the 
application, and by reason of appellant’s failure to deliver the policy contracted 
for, appellee sustained damages to the amount of the difference between the 
premiums on the policy contracted for and the premiums on the one tendered 
for the period of appellee’s life expectancy, in the sum of $5,187.40. Appellant 
answered, in effect, by general denial, and that the medical examination of ap- 
pellee showed that he was of overweight and therefore a substandard risk, and 
that appellant issued to appellee a policy at a substandard rate, such rating be- 
ing based on appellee’s physical disability, and that if any notice was sent to 
appellee to the effect that appellant had accepted his application as written, 
such notice was sent through mistake of some clerk who had no authority to 
accept or reject said application. 


All of the evidence, without any conflict, established that the rate for a 
substandard risk is much higher than for a standard risk. After the application 
had been executed by appellee, reciting, in effect, that he had never been class- 
ed as a substandard risk, and a premium rate for a standard risk at appellee’s 
age, to wit, $206.30 per annum for the first five years and $412.60 per annum 
thereafter, quoted in same, appellee carried said application to the medical ex- 
aminer, who, after examining appellee, made his detailed report to appellant in 
part II of said application, in which appellee was classed as of overweight and 
by reason thereof not a first class, but a medium, risk by said examining phy- 
sician. The application, also the medical examiner’s report, was sent to F. A. 
Porterfield, state agent for appellant, at Fort Worth, and by him sent to the 
home office of appellant at Omaha, Neb., and, on being examined by the risk 
committee at Omaha, who were charged with the duty of passing upon all ap- 
plications and medical reports connected therewith, and classifying all risks, 
they decided appellee was a substandard risk by reason of overweight and rated 
his application up by reason of his being a substandard risk, and wrote the $10,- 
000 policy called for by the application, except the premium rate was higher, 
as above stated. It appears from the evidence of J. F. Kinney, assistant secre- 
tary of appellant at Omaha, Neb., which evidence is not contradicted, that a 
stenographer in his office, through a mistake, in sending out notices on other 
applications, sent a card to Mr. Glass at Waco, the local agent who took appellee’s 
application, notifying him that appellee’s application had been accepted and the 
policy issued. When Mr. Glass received this card he so notified appellee. A 
little later the state agent at Fort Worth received the policy issued by appel- 
lant, No. 801334, but showing the risk committee had rated up appellee’s ap: 
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plication as a substandard risk and requiring the payment of the substandard 
rate of premium. This policy was tendered to appellee, but he refused to pay 
the higher rate and receive it. 

We do not find it necessary to decide whether or not article 5043, Revised 
Statutes, has any application to this suit for damages for breach of contract for 
a policy of insurance, as contended by appellee. If the representation of ap- 
pellee in the application to the effect that he had never been rated up, that is, 
given a substandard rating, had been relied upon by appellant, and, so relying, 
it had issued the policy giving him the rate for a standard risk, and appellee had 
died, in a suit by his beneficiary to recover the loss, then the materiality of 
said representation under the provisions of article 5043 would have been im- 
portant. But the record shows appellant did not rely upon said representation, 
but through its risk committee, who were its executive officers at Omaha, Neb. 
it discovered from the medical examiner’s report, which was a part of the ap- 
plication, that appellee was not a standard risk and that the policy could not 
be issued at the standard premium rate, so said committee rated up the applica- 
tion by reason of appellee’s being a substandard risk, and appellant issued a 
policy, but on the substandard or higher premium rate. The effect of appellant’s 
acts was to reject appellee’s application or proposition to purchase the insur- 
ance for a standard premium rate at his age, and to make him a counter pro- 
position to sell him the same policy for a substandard or higher premium rate. 
As we view the case, the representation of appellee in the application to the effect 
that he had never been rated up as a substandard risk was, under the facts of 
this case, unimportant, and the finding of the jury to the effect that said re- 
presentation was not material to the risk was a finding on an immaterial mat- 
ter. 

[1-3] We also think the finding of the jury to the effect that the agent of 
appellant, at the time he or she mailed the card of notification in evidence, was 
acting within the scope or apparent scope of his or her employment, was not a 
finding upon any ultimate issue, but upon a matter that was purely evidentiary. 
The ultimate issue involved, determinative of the question of liability of ap- 
pellant, if the evidence had been sufficient to raise same, would have been 
whether or not the appellant, through its risk committee or some other agent 
authorized by it to do so, approved appellee’s application as written by him— 
that is, as a standard risk. The sending out of the card could not be construed 
as the act of approval of the application, but only as some evidence thereof 
to be considered by the jury, together with the evidence that said card was 
sent out by mistake, together will all other evidence, if any, bearing upon the 
ultimate issue as to whether or not appellant, by some agent authorized to so 
do, approved same. A trial court should submit only ultimate issues raised 
by the evidence and not issues only evidentiary. Kansas City, etc., Ry. Co. v. 
Estes (Tex. Civ. App.) 203 S. W. 1155 (page 1156); Texas Employers’ Ins. 
Ass’n v. Downing (Tex. Civ. App.) 218 S. W. 112 (writ refused); Manes v. J. 
I. Case Threshing Machine Co. (Tex. Civ. App.) 204 S. W. 235; Dark v. Indi- 
ana Silo Co. of Texas (Tex. Civ. App.) 204 S. W. 245. However, we think the 
trial court should have held as a matter of law that appellant never accepted ap- 
pellee’s application as’ written by him, and so no contract for insurance was 
ever consummated. Each of the three members of the risk committee testified 
that said committee did not approve said application, but that they did rate it 
up as a substandard risk and approve it as rated. This evidence is corroborat- 
ed by the following: The local medical examiner’s report, which was a part of 
the application, and so, before the risk committee showed appellee to be over- 
weight and so, in effect, a substandard risk, it is not likely said committee, with 
this report before it, would have classed appellee as a standard risk. Assistant 
Secretary Kinney, who was charged with the duty of issuing policies on appli- 
cations approved by the risk committee, testified that, when he received ap- 
pellee’s application from the risk committee, it had been rated up by said com- 
mittee and approved as rated, and he did issue the policy on the rated-up basis. 
The application shows that in the beginning of appellee’s application the risk 
committee wrote, “Rated up to $346.50,” and in a blank on said application to 
be filled out by said committee where appellee’s age was stated as 50 years, 
said committee drew a circle around the “50” and wrote just above, “Rated up 
to 59.” and through the annual premium, “$206.30,” drew a line and wrote in 
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lieu thereof, “$346.50,” and appellee’s application, as thus rated up, was attached 
to the policy No. 801334 issued at the rated-up premium rate, and sent out for 
delivery, together with a slip to be signed by appellee evidencing his agreement 
to being rated up, if he accepted the policy. The report of said committee was 
in writing and indorsed on appellee’s application, and shows upon its face, as 
above stated, that said committee rated up appellee’s age from 50 to 59 years, 
and the annual premium from $206.30 to $346.50. This report of said committee 
was made on June 13, 1927, said report concluding as follows: “Application ex- 
amined and approved June 13, 1927, as rated.” On the same day this report 
was made, June 13, 1927, the policy No. 801334 was actually issued on the rated- 
ap or substandard premium rate, and on June 15, 1927, said policy was mailed 
out to Porterfield, state agent, for delivery, if accepted, with the following in- 
dorsed upon the second page: 

“By agreement with the insured, the annual premium hereunder for each of 
the first five years shall be $346.50 and for the sixth and subsequent years $693.00. 
jl. F. Ke. G/13/zZ7." 

All of the evidence, both of the four witnesses as stated above, and the entire 
record of what was actually done, is direct and positive that appellee’s application 
was not approved except as rated up. There is no evidence to the contrary, unless 
it be the card that was sent out June 14, 1927. But we must remember on June 
13, 1927, the risk committee had rated up said application, the policy had issued 
No. 801334, and the concluding clause of said report read: “Application examined 
and approved June 13th, 1927, as rated.” The next day, June 14th, said card was 
sent out, being as follows: 

“Omaha, 6-14-27. 

“Applications of the following parties have been approved and policies issued: 
No. 801334, Goodhue W. Barclay, Waco, Texas.” 

The number, 801334, was the correct number of the policy appellant had issued 
the day before on appellee’s application, “approved as rated.” There can be no 
question but that the policy No. 801334, referred to in the card of notification, was 
the same policy, having the same number, as the policy which had been issued the 
day before on the rated-up application. Evidently the stenographer, in sending out 
said card, failed to insert the words, “as rated,” after the word “approved.” From 
the reading of said card, we infer it was a report on a list of applications, and 
doubtless others were not rated up, and so if she had written, “as rated,” after 
“approved,” it would not have spoken the truth as to the others. Assistant Secre- 
tary J. F. Kinney, who had charge of sending out such notices and issuing policies 
on applications approved by the risk committee, testified that he did not send out 
said notice nor did he authorize any one else to do so; that said notice was sent 
out by mistake; and, further: 

“The clerk who sent this notice in question to Mr. Glass was Miss Berdena 
Hawley, who at that time had been in the employ of our association for less than 
three months, and this mistake and others on her part led up to her discharge in 
the early summer of 1927.” 

There is no evidence of any probative force that appellant ever accepted or 
approved appellee’s application as written by him. We think the court was in 
error in failing to instruct for appellant. The case appearing to have been fully 
developed, the judgment of the trial court is reversed, and judgment here rendered 
for appellant. 

On Motion for Rehearing. 


[4] The evidence in this case established that as soon as appellant learned that 
appellee objected to the policy issued on the rated-up basis and refused to accept 
same, it notified appellee by wire that it could not issue to him a policy on the 
standard basis as applied for; and appellee was so notified in ample time to have 
continued in good standing his similar $10,000 policy with the Atna Life Insurance 
Company, if he so desired. In fact, the jury found that after appellee learned 
that appellant refused to issue him a policy at a standard rate, he did not use 
reasonable diligence to keep his policy with the AStna Life Insurance Company in 
force. So if appellee sustained any damages by reason of the card being sent out 
by mistake, it was because he elected to rely upon what he claimed was an 
acceptance of his application, after he had been notified that it had not and could 
not be accepted as written and that said card was sent by mistake, rather than 
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protect himself by keeping the A®tna policy in force. We do not think he is 
entitled to any relief upon the ground of estoppel. 


MARTIN v. MARTIN. (No. 2173.) 
Court of Civil Appeals of Texas. El Paso. Nov. 15, 1928. 
Rehearing Denied Dec. 13, 1928. 
1! Southwestern Reporter (2d) 347. 
INSURANCE—EVIDENCE HELD TO SUPPORT FINDING ‘THAT 

INSURED, AT TIME HE CHANGED BENEFICIARY, WAS UNABLE 

TO REALIZE CONSEQUENCES OF ACTS. 

In action by former beneficiary under life policy against beneficiary to whom 
insurance was paid, evidence held sufficient to support finding that insured, at time 
he changed beneficiary, was in such mental condition that he was unable to under- 
stand and realize consequences of acts. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from District Court, Howard County; Fritz R. Smith, Judge. 

Action by Vera G. Martin against R. L. Martin. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Morrison & Morrison, of Big Spring, and John B. Howard, of El Paso, for 
appellant. 

Goldstein, Smith & Potash, of El Paso, and Thomas & Whitaker, of Big 
Spring, for appellee. 

Pevpurey, C. J. Morris R. Martin was, before his death, the holder of a policy 
of insurance in-the Metropolitan Life Insurance Company for the sum of $1,000, 
with appellee, Vera G. Martin, his wife, as beneficiary. A short time before the 
death of Morris R. Martin, a change was made in the beneficiary of the policy, 
and appellant, R. L. Martin, father of deceased, was substituted for Vera G. Martin 
Upon the death of Morris R. Martin, the policy was paid by the Metropolitan Life 
Insurance Company to appellant. 

Vera G. Martin thereupon brought this suit against appellant to recover the 
$1,000 paid him on the policy, together with 6 per cent. interest. 

Appellee alleged that deceased was induced to execute the application for 
change of beneficiary by the means of false representations on the part of appellant, 
and that the said Morris R. Martin was, at the time he executed the change oi 
beneficiary, mentally incapable of understanding such act, and that the instrument 
changing the beneficiary was therefore void. 

Appellant answered by general demurrer, a general denial, and by special 
answer alleged that Morris R. Martin procured the change of beneficiary to be 
made of his own volition; that he was mentally capable at the time to under- 
stand the nature of his act; and that he was not induced to make such change 
through any deceit or fraud on the part of appellant. 

The case was tried to a jury, and was submitted on the following special issue: 

“Question Number One: At the time the deceased, Morris R. Martin transferred 
the beneficiary of said policy herein testified to was his mind in such a mental 
condition that he was unable at the time of said transfer to understand and realize 
the consequences of his acts? Answer yes or no.” 

The jury having answered the issue in the affirmative, judgment was rendered 
in favor of appellee. Thereupon an appeal was brought to this court by R. L. 
Martin. 

Opinion. 

Two propositions are advanced by appellant as a basis for his contention that 
the judgment should be reversed and the cause remanded. 

As we view these propositions, they raise only the one question of the sufficiency 
of the evidence to support the verdict and judgment. 

We have read with care the statement of facts in this case, and have concluded 
that there is sufficient evidence upon which the jury could have made the finding 
here made. 

Dr. Allen’s testimony shows that a person suffering from an ailment, such as 
the one with which the deceased was afflicted, would also have an affection of the 
‘brain tissue, and the doctor explained why such would be the case. 

He further testified that the deceased would at times be slow in answering his 
questions, and that at times his answers would be incoherent. 
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Mrs. Vera G. Martin, as well as her father, testified as to their opinion regard- 
ing his mental capacity, and we think that their evidence, taken together with the 
evidence of Doctor Allen, was sufficient to support the verdict of the jury. 

In our opinion, the trial court committed no error in either refusing to instruct 
a verdict in favor of defendant or in refusing to grant a new trial. 

Appellant’s assignments are overrruled, and the judgment affirmed. 
NATIONAL LIFE & ACCIDENT INS. CO. VANN. (No. 2198.) 
Court of Civil Appeals of Texas. El Run. Nov. 15, 1928. 

Rehearing Denied Dec. 13, 1928. 
11 Southwestern Reporter (2d) 364. 

1. INSURANCE—EVIDENCE HELD TO SHOW AS MATTER OF LAW 
THAT INSURED AFFLICTED WITH CANCER WAS NOT IN SOUND 
HEALTH ON DATE OF POLICY. 

In action on life policy, evidence held to require peremptory charge for defendant 
on ground that insured was not in sound health on date of policy, where she was 
afflicted with malignant cancer shortly before date of policy, and such cancer 
caused her death in less than a year from its discovery and diagnosis. 

(For other cases, see Insurance, Dec. Dig § 665[3].) 

INSURANCE—COLLECTING PREMIUMS WITH KNOWLEDGE THAT 

INSURED WAS ILL AND IN HOSPITAL WAS NOT WAIVER OF 

CLAUSE REQUIRING INSURED TO BE IN SOUND HEALTH ON 

DATE OF POLICY. 

Continuing to collect premiums on life insurance policy with knowledge that 
insured was ill and in hospital did not operate as waiver of clause providing that 
insurer assumed no obligation unless insured was in sound health on date of policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


3. INSURANCE—DEFENSE BASED ON SOUND HEALTH PROVISION 

OF LIFE POLICY DEFEATS ACTION IF SUPPORTED BY EVIDENCE. 

In action on life insurance policy, defense, based on provision that insurer 
assumed no obligation unless insured was in sound health on date of policy, 
defeats action if supported by evidence. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

j eae from County Court at Law, No. 2, Tarrant County; P. J. Small, 
udge. 

Action by Tom Vann against the National Life & Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

Hyer & Christian, of Fort Worth, for appellant. 

Houtchens & Clark, of Fort Worth, for appellee. 

Hiccins, J. This is a suit by appellee upon a life insurance policy issued by 
appellant dated May 17, 1926, payable to appellee; assured being Carrie S. Vann, 
wife of appellee. It was alleged the assured died February 7, 1927. 

Among other defenses, defendant pleaded a provision of the policy that no 
obligation was assumed by the defendant unless on the date of the policy the 
insured is alive and in sound health, and if the insured was not alive or in sound 
health on the date thereof, any amount paid to the company as premiums should be 
returned. It was alleged Mrs. Vann was not in sound health upon the date of the 
policy, but afflicted with cancer of the uterus, which later caused her death. 
Defendant tendered the amount of the premiums paid with interest. 

The jury found Mrs. Vann was in sound health upon the date of the policy, 
and judgment was rendered in favor of plaintiff. 

[1] The only question necessary to be considered is the correctness of the 
court’s action in refusing the peremptory charge requested by defendant, instructing 
the jury to find only for plaintiff $10.50, that being the amount of the premiums 
paid with accrued interest 


A résumé of all the evidence as made by appellant is correct. Omitting non- 
pertinent matter, it shows: 

Dr. O’Bannon, witness for defendant, testified: Mrs. Vann was brought to 
him for treatment at Harris Sanitarium, on March 28, 1926. He found she was 
afflicted with cancer of the cervix of the uterus, which is the mouth of the womb, a 
condition also known as carcinoma of the uterus. He treated Mrs. Vann and 
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observed her and made various examinations of her from that date to the time of 
her death. The cause of her death was the same as he had found on previous 
examinations. When Mrs. Vann first came to him for treatment, she and her 
husband told him that she had been suffering for about a year. He gave her 
treatment with radium and X-rays. 


When she first came to him for treatment, the cancerous condition was well 
advanced. It was rather a large cancer, and extended out into the tissues about 
the site where it originated. It was what is called an inoperable cancer, or an 
advanced cancer. 


He inserted radium in her on March 29, 1926. At that time she was in the 
sanatarium for nine days. After that she was admitted to the hospital several 
times, her complaint being the same each time. 


Based on his experience and knowledge of medicine, he would not say that a 
person afflicted with carcinoma of the uterus on May 3;94926, would be a person of 
sound health, He gave her radium treatment on March 29th and again on 
September 18th. At the time she entered the hospital the first time he gave her 
only one radium treatment. He gave her several treatments with X-ray. 


During her first stay in the hospital he gave her X-ray treatment on April 2, 
April 3, April 4, and April 5, 1926. He gave her other X-ray treatments September 
22, September 23, September 24, and September 25, 1926. She was in the hospital 
from September 17, 1926, to September 26, 1926. 


From her treatments during the first stay she recovered sufficiently to go home. 
He examined her at intervals between that time and the following September. He 
asked her to come back for re-examination at various times. At those times he 
gave her no treatment. After the treatment during her first stay, her condition 
was much better. It was for that reason he gave her no more treatment. He 
watched her condition, and it was satisfactory during those times. She was able 
to be up and do her housework. 

He stated it was possible for a cancer to be retarded, and sometimes they 
never feel the effects of it during the balance of their life. He doubted if a doctor 
could have told by observation, after she was discharged the first time, that she 
was suffering from cancer. On examining her, he could not see any evidence of 
disease. 

Supposing that a cancer was treated with radium and X-ray and was retarded 
for several months so that in his opinion no further treatment was necessary during 
the period of time of which he had spoken, and if the cancer was not increasing 
or requiring further treatment, the person having that cancer would be in ordinary 
health so far as that person himself knew. It would not be bothering him a bit in 
the world. While this cancer was dormant or retarded she know nothing about it. 
She felt as good as she ever did during that time. Until the cancer would 
recur or start up again, the person would be in good health, from his own stand- 
point. Among doctors it is realized that there is a latent period, and they do not 
consider such patients in sound health for a period of five years. However, the 
patients themselves may consider that they are in sound health. He always 
regarded them with more or less suspicion and asked them to report back for 
observation. 

He was sure that her death was caused by cancer. 

So far as Mrs. Vann felt, and so far as was noticeable after she left the 
hospital the first time, she was able to go about and do her work, and appeared to 
be in the same health as any other woman, for a period. In September he noticed 
that there was a recurrence of the cancer, and at that time he was unable to check 
it. It is the natural course of a cancer that the body has no resistance to it, unless 
it and all microscopical traces of it are completely eliminated. It is unusual for it 
not to recur. 

On redirect examination he stated that when Mrs. Vann was discharged from 
the hospital, on or about April 5, 1926, he did not pronounce her cured. After she 
left the hospital there was a period during which he could find no trace of the 
disease whatever, and she had no symptoms of the disease. There was a period 
after she left the hospital when the tissues began to heal. He did not remember 
exactly for how long after she left the hospital he could not detect these traces 
As a general rule it is from three to four weeks. The fact that she was able te 
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resume her ordinary duties and gained back her ordinary weight and strength was 
one of the indications that she was in the process of recovery. 

The fact that the trouble recurred in September to such an extent that it 
would not respond to treatment would indicate a continuance of the disease 
throughout the intervening period from the first discharge from the hospital up to 
that time. They never assumed a person who had a cancer to be cured for a 
period of some years later. 

On recross-examination he stated that, supposing that the first treatment and 
all evidence of it had disappeared for a period of several months, it might not be 
improbable that a person could have another cancer in the same place, not having 
any connection with the previous cancer; that is, it might be the same situation 
there at that time caused the cancer that was there that caused the first cancer. On 
further redirect examination he said: “We know of no such an occurrence 
taking place that we can prove.” 

Dr. S. A. Lundy, a witness for defendant, testified he was called to see Mrs. 
Vann on January 1, 1927, and he attended her on the day she died or on the day 
before she died. Her death was caused by carcinoma of the uterus. When he was 
called to see her on January, 1927, she and her husband gave him a history of the 
ailment with which she was suffering. From this conversation with them he 
estimated that she had been having some trouble with this affliction for two years. 

Judging from Mrs. Vann’s condition at the time when he was to see her in 
January, 1927, he would say that there was no question but that she had been 
suffering for at least a year. 

He testified that, if the facts upon the trial showed that Mrs. Vann was 
examined by Dr. O’Bannon on March 28, 1926, and found by him to be suffering 
from carcinoma of the uterus, and during the following nine days she was given 
radium and X-ray treatment by him, and then discharged from the hospital with 
instructions to return from time to time in order that her condition might be 
watched, and during the interim between that and the month of September, 1926, 
the symptoms disappeared, but during September, 1926, she was again admitted to 
the same hospital and again examined by Dr. O’Bannon, and then found to have 
carcinoma of the uterus in the same spot and so far advanced that the disease 
would not respond to treatment, he would not say, based upon those facts, that 
Mrs. Vann was a person of sound health at that time. 

If it were true that Mrs. Vann was found to have this trouble in March, 1926, 
and it was again found to exist in September, 1926, that during March, 1926, it was 
found that the disease had spread to the surrounding tissues to a large extent, and 
was of a malignant form, and during the month of September it was found that 
the disease would not respond to treatment, it would be his opinion, under that 
state of facts, that Mrs. Vann was not free from this trouble at any time during 
the interim. It would be his opinion that during the month of May, 1926, based on 
the existence of those facts, she did have carcinoma of the uterus. 

Based upon his examination and observation of Mrs. Vann in January and her 
physical condition at that time, and based upon his experience as a physician and 
surgeon, he would say that she was afflicted with carcinoma of the uterus during 
the month of May, 1926. 

Plaintiff testified: Mrs. Vann went to Harris’ Sanitarium for treatment some 
time in March, 1926, and was treated there by Dr. O’Bannon. He gave her a 90- 
hour radium treatment and one or two X-ray treatments. She was in the 
sanitarium about eight days and was discharged from the sanitarium the latter 
part of April. They told him they were treating her for cancer. Another doctor 
had told him she had a tumor in the womb. The cancer was in the womb or uterus. 
In September, 1926, his wife went back to Harris’ Sanitarium and was treated by 
Dr. O’Bannon again for the same trouble at the same place. In the meantime she 
had been going to Dr. O’Bannon every two weeks for examination, although he 
was not treating her. About the middle of August, Dr. O’Bannon advised him to 


bring his wife back to the hospital. He said Dr. O’Bannon never did tell him that 
his wife was cured. 


On direct examination he testified that from the time that she left the hospital, 
in the early part of April, until the first of September, she did all of her own 
housework, and, from his observation of her conduct and the way she got about 
during that time, he would say that she was in good health, as far as he could tell. 
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He further said: “After my wife left the hospital the first time, when I took her 
back over there to see Dr. O’Bannon, he said she was all right and in as good 
health as anybody.” 

The evidence conclusively shows that shortly before the date of the policy sued 
upon Mrs. Vann was afflicted with a malignant cancer, which in less than one year 
from its discovery and diagnosis caused her death. 

It is true that for a brief period after the treatment, in the latter days of March 
and first days of April, she appeared to have been benefited by the treatment to 
such an extent that there was basis for the hope and perhaps belief that the X-ray 
and radium treatment given by Dr. O’Bannon had eradicated the cancerous condi- 
tion. But this hope was shattered, and belief proved to be unfounded, by the 
reappearance, not later than September 18, 1926, of the cancerous condition. 

The reappearance of the disease showed conclusively that the treatment had 
merely retarded temporarily the progress of the disease. 

In our opinion the evidence conclusively shows that the assured was not in 
sound health on May 17, 1926, the date of the policy, and reasonable minds cannot 
differ in that conclusion. 

In support of the contrary view, appellee cites the recent case of National Life 
& Accident Ins. Co. v. Taree (Tex. Civ. App.) 8 S. W. (2d) 291. In that case the 
assured died of cancer of the uterus on March 23, 1927. The policy sued upon was 
dated December 14, 1925. The terms of the policy there sued upon were the same 
as in the present suit. In the Taree Case this court held that while the evidence 
tended strongly to show the assured was in a dangerous condition and not in sound 
health upon the policy date, nevertheless it did not so show with that degree of 
conclusiveness which would justify a requested peremptory charge in defendant’s 
favor. In the first place, it may be remarked this conclusion was reached with 
much. doubt as to it being correct. But however that may be, the evidence in the 
Taree Case was quite different from that here shown. The evidence in Taree’s 
Case showed no more than a tumor in December, 1925, which the examining 
physician did not regard as cancerous or malignant, and another doctor testified: 
“A tumor is not a serious thing unless it becomes malignant. ‘It is what we call 
benign.” 

In the present case it is conclusively shown Mrs. Vann had a malignant cancer 
about six weeks before the policy date. 

The appellee presents the proposition that since the policy contains a two-year 
incontestability clause, it is now estopped to defend upon the ground indicated, 
because it has taken no affirmative steps to set the policy aside. In support of this 
position American National Insurance Co. v, Welsh (Tex. Civ. App.) 3 S. W. 
(2d) 946, is cited. This case seems to announce the rule that under the two-year 
incontestability clause appellant cannot defend upon the unsound health clause of the 
policy unless within two years it institute proceedings to cancel the policy. 

We express no opinion as to the correctness of that ruling. If correct, it has 
no present application, because all of the proceedings in the lower court here were 
within two years from May 17, 1926, the date of the policy. The judgment was 
rendered October 1, 1927. 

The answer setting up the unsound health and return of premiums provisions, 
together with the tender of such premiums, was in avoidance and rescission of the 
contract, and meets the ruling in the Welsh Case where the suit was filed more than 
two years after the policy date, and the right to rescind and return the premiums 
was not asserted until the answer was later filed. 

[2] There is no issue presented of waiver by appellant of the provision of the 
policy upon which it relies. There is no evidence that any agent of the company 
knew of the condition of Mrs. Vann’s health at the time of delivery of the policy. 
The policy was issued without medical examination. There is evidence that the 
agent who collected the weekly premiums became later advised that she was ill 
and in the hospital, but continuing to collect premiums with this knowledge would 
not operate as a waiver gf the clause in question. The subsequent illness of an 
assured, known to the insurer who continues to collect the premiums, affords the 
latter no ground for rescission, and is no reason why the insurer should not 
continue to collect the stipulated premiums. 


A different question perhaps would be presented if the insurer, under a policy 
such as here presented, continued to collect oremiums with subsequent knowledge 
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of an unsound condition of health upon the part of the assured existing at the 
date of the policy. Such is not the case here. 

[3] The defense based upon the sound health provision of the policy, if 
supported by the evidence, defeats the action. Ins. Co. v. Betz (Tex. Civ. App.) 
99 S. W. 1140; Ins. Co. v. Crystal (Tex. Civ. App.) 272 S. W. 262; Wright v. Ins, 
Co. (Tex. Com. App.) 248 S. W. 325; National Life & Accident Ins. Co. y. 
Taree, supra. 

The able brief submitted by appellee’s counsel has been carefully considered, but 
we are of the opinion that none of the counter propositgons contained therein would 
justify affirmance. 

The case has been fully developed, and upon the facts proven the defendant 
is liable only for $10.50. 

Reversed and rendered accordingly. 


THE MACCABEES v. MARSHALL. (No. 7269.) 
Court of Civil Appeals of Texas. Austin. Nov. 7, 1928. 
Rehearing Denied Nov. 28, 1928. 

11 Southwestern Reporter (2d) 523. 

2. INSURANCE—IN DETERMINING WHETHER INSURED TRANSFER- 
RED TO ANOTHER PLAN UNDER INSURER’S BY-LAWS, INAC- 
CURACIES IN DESIGNATION OF PLANS IN APPLICATION BLANK 
FURNISHED BY INSURER HELD IMMATERIAL. 

In determining whether insured transferred from old plan “to some other 
plan” under by-laws of insurer, it is wholly immaterial that words “term plan” 
were used to designate “whole life plan,” and “whole life plan” was used to des- 
ignate “level premium plan,” in application which was made on blank furnished 
by insurer. 

(For other cases, see Insurance, Dec. Dig. § 725.) 


4. INSURANCE —INTEREST ON PREMIUMS PAID ON CANCELED 
LIFE CERTIFICATE HELD RECOVERABLE. 
In action against insurer to recover premiums paid on life certificate can- 
celed because plaintiff refused to pay increased assessments, interest on prem- 
iums paid held recoverable. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from District Court, Milam County, E. M. Dodson, Judge. 

Action by George E. Marshall against The Maccabees. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

John E. Owen, of Detroit, Mich. and Weatherby & Rogers and E. C. 
Street, all of Waco, for appellant. 

W. A. Morrison, of Cameron, for appellee. 

McCienpon, C. J. Marshall sued The Maccabees, a fraternal insurance asso- 
ciation, to recover premiums paid upon a life certificate canceled by the asso- 
ciation because Marshall refused to pay increased monthly assessments made 
against him. 

The controlling question in the case is whether Marshall was exempted 
from section 318-b of the 1922 amended by-laws of the association as “having 
transferred to some other plan.” In an identical case this question was deter- 
mined adversely to appellant in Cross v. The Maccabees (Tex. Civ. App.) 286 
S. W. 545, in which the Supreme Court refused a writ of error. 

[1] Since this is an intermediate appellate court, we would not be justified 
in reopening this question, in view of the Supreme Court’s refusal of the writ in 
the Cross Case, unless it clearly appeared that the present record presented a 
state of facts so different from that in the Cross Case as to necessitate a dif- 
ferent holding. This we suggested to counsel in the argument, and requested 
that if such difference existed it be specifically pointed out. Appellant’s counsel 
have sought to comply with this request in a printed supplemental memorandum 
brief. This, together with the briefs, arguments, motion for rehearing, and ap- 
plication for writ of error in the Cross Case, have had our careful perusal; and 
we are unable to find any difference in the two records that would call for a 
different construction of section 318-b. Substantially every argument and con- 
tention now urged was urged in the Cross Case. 

[2] We will advert to only one of the points urged as calling for a different 
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holding, namely, that as a matter of fact there was no change of plan from 
“term insurance” to “whole life insurance” on or before January 1, 1905; the 
fact being that appellant’s original certificate, as well as all other certificates 
issued prior to 1904, were on the whole life plan, and no term certificates were 
issued. Appellee’s application for change of plan, made on a blank furnished 
by appellant, reads: “Application for a change from ‘term plan’ to ‘whole life 
plan.’” The most that the evidence shows in this regard is that these expres- 
sions were inaccurately used. It does not even tend to show that there was no 
change of plan, but on the contrary demonstrates that there was change, name- 
ly from the theretofore existing whole life plan to the level premium plan. The 
fact that “term plan” was used to designate the then existing “whole life plan,” 
and “whole life plan,” was used to designate “level premium plan,” is wholly im- 
material in determining whether there was in fact a transfer from the old plan 
under which appellant was insured “to some other plan.” We hold the Cross 
decision controlling on this issue. 

[3] We overrule appellant’s contention that appellee is precluded from re- 
covery because he never tendered the amount due prior to the 1922 amendment. 
The evidence conclusively shows that the association would not have accepted 
less than the increased amount provided in section 318-b, and it would have been 
a useless act for appellee to have tendered a less amount. He was not willing 
to pay on this basis, so he made no formal tender. Appellant’s “Supreme Rec- 
ord Keeper” testified: “It is a fact that the sole and only reason that he became 
suspended was because he refused and failed to pay the increased rate demand- 
ed of him after October Ist, and thereabouts, in 1923. He refused to pay the 
rate fixed by the laws and was suspended automatically under the suspension 
by-laws. His suspension was because he refused to pay the increased rate 
fixed by the by-laws of 1922 and effective in October, 1923. The plaintiff was 
notified about options. He did not elect to take any of them, therefore, his 
rate was fixed at $31.00 per month, effective October 1923. He refused to pay 
it and was suspended.” 

Appellant’s actuary testified: “The Association is not attempting to escape 
liability in this case on a claim or contention that it would have accepted the 
$4.80 per month, from the plaintiff if it had been tendered after the rates of 
1922 had gone into effect in 1923.” 

[4] Appellant’s contention that interest on premiums paid by appellee is 
not recoverable is overruled on the authority of the Cross Case. 


The trial court’s judgment is affirmed. 
Affirmed. 


WICKLINE v. PHOENIX MUT. LIFE INS. CO. (No. 6282.) 
Supreme Court of Appeals of West Virginia. Nov. 27, 1928. 
145 Southeastern Reporter 743. 
(Syllabus by the Court.) 
INSURANCE—INSURED’S ADMINISTRATOR CANNOT RECOVER ON 

LIFE POLICY, WHERE INSURED WAS MURDERED BY SOLE DIS- 

TRIBUTEE OF ESTATE. 

The administrator of the holder of a life insurance policy may not recover 
on the policy, where the decedent has been murdered by the sole distributee of 
the estate. 

(For other cases, see Insurance, Dec. Dig. § 448.) 


Error to Circuit Court, Kanawha County. 

Action by M. M. Wickline, administrator, against the Phoenix Mutual Life 
Insurance Company. Judgment for plaintiff, and defendant brings error. Re- 
versed and action dismissed. 

Brown, Jackson & Knight, of Charleston, for plaintiff in error. 


Henry S. Cato and Sam Silverstein, both of Charleston, for defendant in 
error, 


Litz, J. The plaintiff obtained judgment for $5,400 against the defendant, in an 
action on an insurance policy, pursuant to a finding by the court, acting in lieu 
of the jury, upon an agreed statement of facts showing: That the defendant 
issued and delivered to Albert F. O'Dell, April 5, 1926, a policy of insurance in- 
suring his life and naming his wife, Elsie Myrtle O’Dell, as beneficiary; that 





432 The Insurance Law Journal, Vol. 72 [Mar., 1929 


on September 5, 1926, while the policy was in effect, said Myrtle O’Dell “un- 
lawfully, feloniously and wilfully killed the said Alfred F. O’Dell by. shooting 
four shots into his body with a revolver”; that on the first day following, Elsie 
Myrtle O’Dell by her last will and testament bequeathed the proceeds of the 
insurance policy to her sister, and on the second day following died from the 
effects of poison self-administered with suicidal intent; and that there are now 
in the hands of plaintiff assets sufficient to pay the indebtedness of the estate 
of Alfred F. O’Dell, who left surviving him an adoptive father but no blood re- 
lations. 


The right of plaintiff to maintain the action is resisted on the ground of 
public policy. Johnston vy. Metropolitan Life Ins. Co., 85 W. Va. 70, 100 S. E. 
865, 7 A. L. R. 823, decides that the administrator of a life insurance policy hold- 
er cannot recover on the policy where the decedent has been murdered by the 
sole distributee of the estate. The law is stated in points 1, 2, and 4 of the sylla- 
bus as follows: 


“The beneficiary in a policy of life insurance who murders the insured will 
be denied the right to recover thereon upon grounds of public policy. 


“Where the beneficiary in a policy of life insurance murders the insured, 
and subsequently assigns his interest in the policy to another, such assignee 
will acquire no better right than his assignor, and will not be entitled to recover 
upon the policy.” 


“Under our law prohibiting the forfeiture of estates upon conviction of 
crime, the estate of one who is murdered will pass by devolution to the person 
designated by law to take the same, notwithstanding such person may have 
been guilty of murder in taking the life of the one from whom he inherits.” 

The insured in that case, as in this one, was murdered by his wife, the 
beneficiary in the policy and sole distributee of the estate. She had undertaken 
there to assign her interest to another, and the suit was brought on the policy 
by the administrator of the insured. In denying the right of action to the ad- 
ministrator on the ground that a recovery by him would inure to the benefit 
of the wrongdoer, or others claiming under her, and permit by indirection what 
the law forbids directly, the court, in the opinion of the case, said: 

“The insured had no children, and his widow under the law of descents and 
distributions, is the sole distributee of his personal estate. The fact that the 
courts will not on grounds of public policy permit her to bring suit to recover 
this fund does not bar her from taking the estate of her deceased husband. 
Under our law there is no longer corruption of blood or forfeiture of estates 
upon conviction of crime, and there is no exception in our statutes of descents 
and distributions precluding one from. inheriting in a case like this. The laws 
governing the devolution of property are an expression of the public policy of 
the state contained in its constitution and legislative acts, and the courts are 
not justified in attaching to these acts exceptions or limitations which have not 
been placed thereon by the law-making bodies. It therefore follows that if 
the personal representative of the insured in this case is permitted to recover 
this fund, the beneficiary will accomplish by indirection that which she could 
not do directly. * * * Will the courts then allow themselves to be used 
for the purpose of bringing into existence an estate which will by operation of 
law devolve on one who because of his conduct is not entitled to it? The ad- 
ministrator has no interest in the subject-matter. It is agreed here that the 
insured left no debts, and it follows that every dollar of the fund recovered by 
the administrator in his representative capacity must go to the murderess. The 
suit is simply in his name for the benefit of the one who feloniously caused 
the insured’s death.” 

There is no merit in the claim that the administrator should be permitted 
to recover for the benefit of the creditors of the estate. They are no more in- 
terested than the administrator. There are now in the hands of the admin- 
istrator, according to the stipulation of facts, assets sufficient to satisfy all of 
their claims. The adoptive father has no interest, assuming that he may in- 
herit from the estate of the adopted son, for the reason, as stated in the John- 
ston Case, “that every dollar of the fund recovered by the administrator * * * 
must go to the murderess,” as sole distributee of the estate, or those claiming 
under her. This ruling is supported also by the cases of McDonald v. Life In- 
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surance Co., 178 Iowa, 863, 160 N. W. 289, Dickinson v. Colliery Co., 71 W. Va. 
325, 76 S. E. 654, 43 L. R. A. (N. S.) 335, and Swope v. Coal Co., 78 W. Va. 
517, 89 S. E. 284, L. R. A. 1917A, 1128, cited in the Johnston Case. 


The judgment of the circuit court is therefore reversed, and the action dis- 
missed. 


Reversed and dismissed. 
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FIRE 


MILLER v. AMERICAN INS. CO. OF CITY OF NEWARK, N. J., et al. 
District Court, D. Minnesota, Sixth Division. November 23, 1928. 
No. 413% 
29 Federal Reporter (2d) 29 

1. INSURANCE—POLICY INCORRECTLY DESCRIBING LOCATION OF 

INSURED PROPERTY MAY BE REFORMED 

Insurance policy, incorrectly describing location of insured property, may 
be reformed, where there is not the slightest question whatever as to property 
which was intended to be covered by person who wrote policy, and insured 
property, which was store building, was only store in locality. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


2. INSURANCE—INSURANCE AGENT, AUTHORIZED TO WRITE POL- 
ICY. COULD ADOPT AND RATIFY POLICY WRITTEN BY AN- 
OTHER, WHO SIGNED AGENT’S NAME. 

An insurance agent, who has authority to write policy of insurance, had 
power to ratify and adopt policy written by another, who signed agent’s name 
to it. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

3. INSURANCE—EVIDENCE HELD TO SHOW ABSENCE OF ANY CON- 
TRACT BETWEEN INSURED AND INSURER AS TO POLICY SUED 
ON. 

In action on fire insurance policy, evidence held to show that insured never 
had any contract with insurance company, in that insured neither paid nor was 
charged with any premium, and never had policy in his possession, but policy 
was written to protect mortgagee’s interest in property, and insured designated, 
instead of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4. INSURANCE—FIRE INSURANCE POLICY SUED ON HELD, UNDER 
EVIDENCE, TO HAVE BEEN CANCELED. 

Policy of fire insurance sued on held, under evidence, not to have been in 
effect at time loss occurred, in that insurance agent received orders to cancel 
policy more than 10 days prior to loss. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

At Law. Action by E. E. Miller, also known as Ernest E. Miller, against 
the American Insurance Company of the City of Newark, N. J., and others. 
Judgment and decree of dismissal. 

Gordon Cain, of Minneapolis, Minn., and L. A. Wilson, of Mahnomen, 
Minn., for plaintiff and defendant banks. : 

William Furst, of Minneapolis, Minn., for defendant insurance company. 


Joun B. Sansorn, District Judge. The Citizens’ State Bank of Mahnomen, 
which is now in the hands of the commissioner of banks, and the Citizens’ 
State Bank of Fairfax, became the owners of lots 5, 6, and 7 of block 1, and 
lot 5 of block 2, of the original townsite of Pinehurst, and lot 1 of block 1 in 
Thompson & Harty’s addition to the townsite of Pinehurst, in the county of 
Mahnomen, Minnesota, through the foreclosure of a mortgage given by Knut 
Lindstrom. On April 21, 1924, or thereabouts, they sold the property to the 
plaintiff, Miller, under contract for a deed; he paying $100 down, the balance 
to be paid in installments. Under this contract, he went into possession. The 
contract was silent as to insurance. At the time the policy in suit was written, 
he had paid $1,200 on his contract. The property, situated not far from Mah- 
nomen, consisted of real estate and a number of buildings and their contents, 
used as a summer resort. The defendant insurance company had previously 
— Knut Lindstrom upon the buildings and contents to the extent of $5,- 

800; the policy expiring December, 1924. 

The officers of the Mahnomen bank were Mr. Kimpel, president, and Mr. 
Frazer, cashier. Mr. John Gregier was bookkeeper and assistant cashier. Mr. 
Gregier was the duly licensed agent of the defendant insurance company. His 
commissions were turned over to the bank, and on the books of the defendant 
insurance company he was charged with net premiums on policies written, and 
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was billed for them after 45 days. Under the laws of Minnesota, corporations 
cannot hold agents’ licenses, so that the common practice is to have an officer 
or employee of a bank which desires to sell fire insurance named as agent. The 
policies written are signed by him, or in his name. The bank accounts for the 
net premiums and takes the commissions. The agent is frequently an agent in 
name only; policies of fire insurance are written by others in the bank and 
sold over its counter, much as merchandise is sold in stores. In the Mahnomen 
bank the insurance was largely written by Mr. Kimpel, but sometimes by Mr. 

Frazer. On May 11, 1925, a letter was written from the Mahnomen bank to 

the defendant insurance company at Newark, N. J., as follows: 

“Please be advised that I am binding you on property formerly covered 
under policy No. 657. New report on policy will follow shortly. Please bind 
this for 10 days. Yours very truly, G. G. Kimpel, Agent for John Gregier.” 

Policy No. 657 was the $5,800 policy formerly issued to Lindstrom. There- 
after, and some time prior to June 17, 1925, Frazer wrote up the policy in suit, 
which is on the Minnesota standard form, is dated May 21, 1925, the expiration 
date of the binder, and numbered 662. It purports to cover, among other 
items: 

“$2,000.00 On the one-story frame composition roof building situated on lot 5 
of block 2 Thompson & Harty addition to the townsite of Pinehurst 
and occupied as a general store and dwelling. 

“$2,000.00 On store furniture and fixtures including lighting plant all while 
contained in the above described building. 

“$1,000.00 On stock of general merchandise, all while contained in the above 
described building.” 

These items, together with coverage on other buildings and contents, made 
up a total coverage of $12,100. The plaintiff was named as the insured, and 
there was attached to the policy a mortgage clause, making the loss payable 
to the two banks above referred to, as mortgagees, as their interest might ap- 
pear. The countersignature provision and the signature is as follows: 

“This policy shall not be valid unless countersigned by the duly authorized 
agent of the company at Mahnomen, Minnesota. Date May 2lst, 1925. Coun- 
tersigned: John Gregier [typewritten] Agent, by H. S. Frazer [handwriting].” 

The daily report was sent in to the General Inspection Company, of Min- 
neapolis, the rating bureau of which the defendant insurance company was a 
subscriber. The bureau received it June 17, 1925. The report contained the 
form of coverage, the mortgage clause, and carried the name in handwriting 
of “John Gregier,” with the initial “F” underneath it. It was checked as to 
classification and as to rate of premium, and was then sent to the defendant 
insurance company at its Western office at Rockford, Ill. From there it was 
sent to Mr. Doering, a special agent of the defendant insurance company at 
New Ulm, Minn., to determine whether the company should remain upon the 
risk. He received it on July 25, 1925, and immediately by letter notified Mr. 
Gregier to cancel the policy. In the ordinary course of the mails this letter 
would be received not later than the 27th. The order of cancellation was con- 
firmed by a letter of the 29th of July from the defendant insurance company at 
Rockford. Mr. Kimpel brought the policy, which had at all times remained in 
the possession of the bank, to Mr. Gregier, and told him to write the word 
“Canceled” on it and to send it in to the company. Mr. Gregier wrote, “Can- 
celed. J. G.”—on the policy and inclosed it in an envelope, with a letter ad- 
dressed to “Mr. H. E. Doering, Special Agent, American Insurance Company, 
New Ulm, Minnesota,” dated July 31, 1925, which is as follows: 

“In compliance with your request of July 25th we return herewith the Er- 
nest E. Miller fire policy No. 662 for cancellation. We would like to have you 
advise us confidentially and in detail, why this procedure.” 

This letter inclosing the policy was mailed, and Mr. Doering on August 3d 
acknowledged receipt of the policy for cancellation. No notice of cancellation 
was served on Miller or on the banks. On August 8, 1925, the store building 
and its contents—the items covered to the extent of $5,000 by the policy in 
question—were destroyed by fire, and the defendant insurance company was 
notified at Newark, N. J., by telegram. On August 12th, the Rockford office 
wrote Mr. Gregier that he had been instructed to cancel and had sent in the 
policy. On August 13th, Mr. Doering wrote to the same effect, and told Mr. 
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Gregier to report losses to Rockford, and not to Newark. On August 14th, 
Gregier wrote the defendant insurance company at Rockford that the policy was 
sent to Doering for cancellation, that no notice of cancellation was given to 
Miller or the banks, as required, and that payment must be made. A loss re- 
port was made out, which reached Rockford, Ill, on August 31, 1925. Proofs 
of loss were furnished the insurance company. 

On August 26, 1925, nearly 20 days after the loss, Gregier was billed by the 
company for $152.89, “June, To Balance per Account Current.” At the bottom 
of the bill appears, “Above we hand you statement of balances as shown by our 
ledger. Please compare with your account, and if found correct favor us with 
remittance.” 

On August 29, 1925, the Mahnomen bank remitted $152.89. On October 17, 
1925, the defendant insurance company sent to John Gregier its draft for $152.- 
94, with a letter stating: 

“We inclose herewith our draft for $152.94, which is a return to you of the 
amount of premium you sent us for policy ‘No. 662—Ernest E. Miller. You 
sent us this premium after the order to you of the cancellation of the policy.” 

On October 23, 1925, Gregier wrote, returning the draft with the statement 
that his reason for so doing was because E. E. Miller refused to accept the 
money, which he had tendered to him. On October 26th, the draft was re- 
turned to Gregier with a letter advising him that it had not been sent to be 
tendered to Miller, but was sent to Gregier, because he had paid the premium 
after cancellation of the policy. Miller had never paid any premium, and, so 
far as the evidence showed, had never been charged with any premium by Gre- 
gier, by the bank, or by the defendant insurance company. 

[1] The defendant insurance company denied liability. Suit was brought 
on the policy. An agreement was entered into between the plaintiff and the 
banks as to a division of the recovery, if plaintiff prevailed. The store was 
not on lot 5 of block 2 of Thompson & Harty addition to Pinehurst, as stated 
in the policy, but was on lot 5 of block 2 of the original townsite of Pinehurst, 
and reformation of the policy to that extent was asked. The defendant in- 
surance company claims that it cannot be reformed, but in this regard it is 
clearly mistaken. There was not the slightest question whatever as to the 
property which was intended to be covered by the persons who wrote the pol- 
icy. The store building was the only store in Pinehurst, and the contract of 
insurance, if it covers anything at all, covers this property. F 

{2] The defendant insurance company says that there never was any con- 
tract of insurance, because no one capable of contracting for the defendant in- 
surance company ever dealt with the plaintiff relative to insurance. 
John Gregier upon the trial testified that he knew about this property 
and knew that the policy was being written at the time it was written. Mr. 
Frazer says he wrote the policy on a typewriter in the bank close to Gregier; 
that he called Gregier’s attention to it at the time, and Gregier told him to 
sign it for him. Gregier, on cross-examination, denied that after the loss he 
had stated to the agents and attorney for the company that he knew nothing 
about the policy or the property at the time the policy was written. There 
was credible testimony that he did make such a statement. 

With all due respect to Mr. Frazer and Mr. Gregier, I am satisfied that 
Frazer wrote up this policy himself, without discussing it with Gregier, and 
signed Gregier’s name to it without consulting him, and that the business of 
writing policies in that bank was frequently done in that way. I am also satis- 
fied that Gregier would have signed the policy, had it been presented to him 
for signature. He was a subordinate employee of the bank, and was not se- 
lected by the bank or by the insurance company with any idea that he was pe- 
culiarly fitted to write insurance, but merely because some one had to be 
designated to act as agent in order to enable the bank to write fire insurance 
policies for its customers. 

It is probably not important whether Gregier knew of the policy at the 
time is was written or not. If he had authority to write it originally, he had 
the power to ratify and adopt it when he learned of it, and it seems to me 
that that is what he did when he sent it in for cancellation, when thereafter he 
notified the company of the losses, and did all the other acts which the evidence 
shows that he did to preserve, destroy, or resuscitate the policy. Counsel for 
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the defendant insurance company seems to feel that, unless a policy is free 
from irregularities at its inception, such irregularities as exist can only be 
waived by a fire insurance company at its home office. I see no reason why 
Gregier could not ratify or adopt any policy that he could make in the first 
instance. 

Counsel for the defendant insurance company claims that, if it can be held 
that Gregier wrote this policy, he was in effect insuring property that he was 
interested in, and that therefore the policy would not be valid until the com- 
pany accepted the risk. There is no merit in this contention. This suit is 
brought by Miller. Gregier had no interest in Miller’s property. Miller had 
the same right to apply to Gregier for insurance as any other customer of the 
bank would have. 

[3] There are, however, two reasons why Miller cannot recover upon this 
policy. The first is that he never had any contract with the defendant insur- 
ance company. His negotiations were with Kimpel and Frazer. He says he 
told Kimpel to write about the same amount of insurance as had previously 
been carried upon this property. He designated no company, nor the amount 
of coverage on the various items. He said at first that he had had notice of 
the expiration of the Knut Lindstrom policy; that it had been assigned to him 
and paid for by him when he bought the property. Afterwards he stated that 
he had not received any notice of expiration of the Lindstrom policy at the 
time he spoke to Mr. Kimpel about insurance. He says he saw the policy in 
suit after it was written, but did not read it, and told the bank to keep it for 
him. He paid no premium, was charged with none, and never had the policy 
in his possession. By his own testimony it appears that it was not the policy 
which he ordered; that is, unless it can be said that a $12,100 policy is about 
the same as a $5,800 policy. It seems to me that Mr. Miller, if suit had been 
brought against him for recovery of the premium, had an absolute defense. 
He negotiated for no such contract as the bank procured for him. I believe 
that what actually happened was that, without consulting either Miller or Gre- 
gier, Frazer and Kimpel had this policy written up for the purpose of protect- 
ing the bank’s interest in this property, and decided to designate Miller as the 
insured, instead of the bank. 

[4] But, even if I am mistaken, and it can be said that this policy was in 
effect at the time Gregier received orders to cancel it, I am satisfied that it 
‘was not in effect on August 8th, at the time the loss occurred. Miller testified 
that the bank was his agent in insurance matters. If it had sufficient authority 
to place $12,100 of insurance on this property when Miller had ordered about 
the same amount as had previously been carried, it had authority to accept 
cancellation of the policy. It makes no difference whether it had authority to 
agree to cancellation, or whether it merely had the right to accept notice of 
cancellation. It received orders to cancel the policy not later than July 27th, 
and the 10 days would have expired prior to the loss. My opinion is that, 
when Mr. Kimpel, the president of the bank, brought the policy to Gregier and 
told him to mark it “Canceled” and send it to the company, that terminated 
the policy. 

In the case of Hamm Realty Co. v. New Hampshire Fire Ins. Co., 80 Minn. 
139, 142, 83 N. W. 41, 42, the Supreme Court of Minnesota said: 

“There is no doubt that a general insurance agency, representing a num- 
ber of companies, may act as the representative of the insurer and the insured 
for the purposes above mentioned, or, in other words, be the agent for both 
parties, within the limits suggested. Ostrander, Ins. § 6; Dibble v. Northern, 
70 Mich. 1, 37 N. W. 704 [14 Am. St. Rep. 470]; Buick v. Mechanics, 103 Mich. 
75, 61 N. W. 337; Stone v. Franklin, 105 N. Y. 543, 12 N. E. 45: Arnfeld v. 
Guardian, 172 Pa. 605, 34 A. 580.” 

See, also, on the question of cancellation by mutual consent, Miller v. 
Continental Ins. Co. of New York, 157 Minn. 489, 196 N. W. 651; Bemidji Iron 
Works Co. v. Agricultural Ins. Co., 148 Minn. 193, 181 N. W. 340. 

The evidence is insufficient to show that any contract of insurance existed 
between Miller and the defendant insurance company on the 8th day of Au- 
gust, 1925. 


_ The defendant insurance company may have a judgment and a decree of 
dismissal, with costs. 
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GLOBE & RUTGERS FIRE INS. CO. OF NEW YORK v. McGINNIS. 
Circuit Court of Appeals, Ninth Circuit. November 26, 1928. 
No. 5565. 
29 Federal Reporter (2d) 357. 

1. INSURANCE—INSURANCE COMPANY OR OTHER CORPORATION 
{S NOT BOUND BY CONTRACT, UNLESS MADE BY PERSON ACT- 
en OR APPARENTLY AUTHORIZED, OR RATIFIED BY COM- 
PANY. 

An insurance company or other corporation is not bound by contract made 

m its behalf, unless person making it had actual or apparent authority to do so, 

or unauthorized contract has been ratified by company. 
(For other cases, see Insurance, Dec. Dig. § 128.) 


2. INSURANCE—BURDEN IS ON PARTY CLAIMING UNDER INSUR- 
ANCE CONTRACT TO PROVE AUTHORITY OF PERSON MAKING 
rT. 

Burden is on party claiming under insurance contract to prove, not only 
the making thereof, but authority of person by or through whom it was made. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

4. INSURANCE—INSURANCE COMPANY HELD NOT BOUND BY CON- 
DUCT OF ITS AGENCY’S CLERK IN ASSENTING TO REQUEST 
FOR POLICY AND GIVING RECEIPT FOR PREMIUM CHECK. 
lusurance company /eld not bound by conduct of 17 year old girl stenog- 

rapher or clerk, temporarily in sole charge of its agency’s office, in assenting 
to request of insured’s wife for policy in her name, after notice of cancellation 
of husband’s policy, and giving receipt in agency’s name for premium check, 
which agency manager found after such clerk’s departure and returned on next 
business day; she being without actual or apparent authority to bind company 
by contract. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

5. INSURANCE—PERSONS DEALING WITH CLERKS IN INSURANCE 
OFFICES TAKE RISK IN ASSUMING THEIR AUTHORITY TO 
MAKE INSURANCE CONTRACTS, UNLESS JUSTIFIED BY INSUR- 
ANCE COMPANY’S ACTS OR NEGLIGENT OMISSIONS. 

Persons dealing with clerks employed in insurance offices act at their own 
risk in assuming that they have authority to execute insurance contracts, un- 
less justified by some direct act or negligent omission or acquiescence of insur- 
ance company. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

Dietrich, C. J., dissenting. 4 oa 

Appeal from the District Court of the United States for the District of 
Arizona: William H. Sawtelle, Judge. 

Action by Johanna McGinnis against the Globe & Rutgers Fire Insurance 
Company of New York, a corporation. Judgment for plaintiff, and defendant 
appeals. Reversed. : 

Orrick, Palmer & Dahlquist, of San Francisco, Cal., and Ellinwood & Ross, 
of Bisb e, Ariz. (Robert L. Hall, of San Francisco, Cal., of counsel), for appell- 
ant. 

Stanley Samuelson, of Florence, Ariz., and Otto E. Myrland and Lesley B. 
Allen, both of Tuchon, Ariz., and Oscar T. Barber, of San Francisco, Cal., for 
appellee. 

+ Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 

Rupxwy, Circuit Judge. This is an appeal to review a judgment in favor of the 
plaintiff on an oral contract of insurance. The sufficiency of the testimony 
to support the verdict is the only question presented for consideration. Tak- 
ing the view of the testimony most favorable to the appellee, as we must, the 
facts are substantially as follows: March 26, 1927, the appellant, through Com- 
mercial Realty & Trust Company, its agency at Douglas, Ariz., issued a_ policy 
of insurance to T. P. McGinnis, the husband of the appellee, insuring him in 
the sum of $2,500 against loss or damage by fire on a store building, merchan- 
dise, and fixtures for a period of one year from that date. June 10, 1927, the 
agency at Douglas notified McGinnis of the cancellation of this policy, to take 
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effect five days after the date of service of notice. While not so stated in the 
notice, the apparent reason for the cancellation was that the insured had been 
convicted of the crime of receiving stolen property and the company deemed 
the risk a bad one. June 18, 1927, the appellee called at the office of the agency 
of the company at Douglas and found in charge of the office a girl of about 
17 years of age, who was employed there as a stenographer or clerk. The ap- 
pellee produced the insurance policy theretofore issued to her husband, which 
had been canceled about a week before, stating that she wanted one like it in 
her own name. The girl answered, “All right,” and informed the appellee that 
the amount of the premium was $103.75. The appellee gave a check for this 
amount, taking a receipt therefor-signed by the agency, and was informed by 
the girl that she would mail the policy out in a few days. All this occurred 
between 9 and 10 o’clock on Saturday morning, and the manager of the agency 
found the check on his desk about 12:30 p. m., after the girl had left the office 
for the day. On the Monday morning following, the manager mailed a letter 
to the appellee returning the check and informing her that the notice of can- 
cellation, to which we have referred, was not to make collection, but was sent 
out at the request of the company, and that the company was compelled to can- 
cel the policy as stated in the former notice. It is apparent from this letter 
that the writer was under the impression that the check had been left at the 
office in payment of the premium on the old policy which had been canceled and 
not for new insurance, but this fact is not material. On Monday night, after 
the mailing of this letter, but before its receipt by the appellee, the property 
covered by the old policy was destroyed by fire. 

[1, 2] It is an elementary rule of law that an insurance company, or other 
corporation, is not bound by a contract entered into in its behalf, unless the 
person making the contract had either actual or apparent authority to make 
it, or unless the unauthorized contract has been ratified by the company, and 
the burden of proof is on the party claiming under the contract to prove not 
only the making of it, but the authority of the person by or through whom it 
was made. Lauridsen v. Bowden, Gazzam & Arnold, 107 Wash. 310, 181 P. 885. 

[3] Ordinarily, an agent possesses the powers conferred directly upon him 
by his principal and certain incidental powers based on necessity or custom; 
and such other powers as the principal has, by his direct act or by negligent 
omission or acquiescence, caused or permitted persons dealing with the agent 
reasonably to believe that the principal had conferred: and upon which such 
persons have relied. Mechem an Agency (2d Ed.) § 729. 

[4,5] Here, the testimony shows conclusively that the girl was without author- 
ity in fact to bind the insurance company by contract, and there was no direct act 
of the principal that would reasonably induce any person to believe that she had 
such authority. Nor was there negligent omission or acquiescence on its part such 
as would lead any person so to believe. It was never represented by the company 
or otherwise that she had authority to make contracts in its behalf, and so 
far as the record discloses she had never made a like contract before, either 
with or without the knowledge of the company. In short, there is nothing in 
the record to support a finding of authority aside from the bare fact that the 
girl was found in the insurance office alone. As is customary in such places, 
the general business transacted in the office in which the girl was employed 
was real estate, rentals, loans, and insurance, and had she undertaken to con- 
tract in behalf of her employer in any other branch of its business it would 
scarcely be claimed that the employer would be bound by her act. Contracts 
of insurance do not stand upon any different footing. It may be that persons 
dealing with clerks employed in insurance offices take too much for granted 
and assume that such clerks have authority which they do not in fact possess, 
but unless they are justified in this course by some direct act of the company, 
or by some negligent omission or acquiescence on its part, the misfortune is 
their own, if they find themselves in possession of contracts of insurance made 
without authority, or even the semblance of authority. Gude v. Exchange 
Fire Ins. Co., 53 Minn. 220, 54 N. W. 1117; Meadows v. American Eagle Fire 
Ins. Co., 104 W. Va. 580, 140 S. E. 552; Delaware Ins. Co. of Philadelphia vy. S. 
S. White Dental Co. (C. C. A.) 109 F. 334, 65 L. R. A. 387; Maryland Casualty 
Co. v. City of Cincinnati (D. C.) 291 F. 825; Morse v. St. Paul Fire & Marine 
Ins. Co., 21 Minn. 407; Fleming v. Hartford Fire Ins. Co., 42 Wis. 616. 
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The two cases cited by the appellee are not to the contrary. Southern Life 
Insurance Co. v. McCain, 96 U. S. 84, 24 L. Ed. 653, but states the familiar 
rule that no company can be allowed to hold out another as its agent and then 
disavow responsibility for his acts, and that after it has appointed an agent in 
a particular business, parties dealing with him in that business have a right 
to rely upon a continuance of his authority until in some way informed of its 
revocation. International Trust Co. v. Norwich Union Fire Ins. Society (C. C. 
A.) 71 F. 81, simply holds that an insurance company is bound by a notice that 
a policy had been renewed when information to that effect was given by an em- 
ploye of the agent of the company in the line of his duty. Here, as we have 
seen, there was no holding out, and the act. of the girl in making the contract 
of insurance, if one was in fact made, was not in the line of duty. 

The court below erred, therefore, in refusing to direct a verdict for the de- 
fendant; and for this error the judgment is reversed. 

Dierricn, C. J. (dissenting.) While I am inclined to think the evidence 
would warrant a finding of actual authority on the part of Miss Moore, the 
assistant or clerk, it is necessary only to consider the question of her apparent 
authority. 

Of course, the general principles of ostensible agency are always the same, 
but that is not to say their application always produces the same results. Un- 
der modern usage, the issuance of fire insurance policies is in a large measure 
a routine and clerical function. The companies furnish their agencies with 
descriptive plat books, rate schedules, and policies of standard form which are 
easily filled out. The policies themselves are so framed as automatically to pro- 
tect the companies upon the major subjects—such as false representation or 
the concealment of material facts, insurable interest, and over-insurance, etc. 
The issuance of a policy ordinarily requires the exercise of little more discre- 
tion or judgment than the selling of a railroad ticket, and, both in procuring 
insurance for the insured and in writing it for the insurer, the duty is not un- 
commonly delegated to employes serving in a subordinate capacity. 

The apparent authority of Miss Moore is therefore to be determined in the 
light of these conditions. Appearances which would justify dealing with one 
in the purchase of a railroad ticket upon the assumption that he is an authorized 
agent of the railroad company might be far from sufficient to warrant dealing 
with him for the construction of a station building. So here, appearances 
would reasonably generate the belief that Miss Moore was authorized to write 
fire insurance might be wholly inadequate to justify dealing with her for the 
sale of a house and lot—a transaction involving the exercise of judgment and 
discretion, and the use of a special, instead of a form, contract. 

At page 469 of volume 2 of Clement on Fire Insurance, it is said: “An in- 
surance company is responsible not only for the acts of its general agents but 
also for the acts of clerks and employees of the agents to whom they delegate 
er to discharge their functions within the scope of their agency.” In 
Goode v. Georgia Home Ins. Co., 92 Va. 392, 395, 23 S. E. 744, 745, 30 L. R. A. 
842, 844. 53 Am. St. Rep. 817, the Supreme Court of Virginia uses this language: 

“It beirg necessary, therefore, and according to the usual course of business, 
for their agents to employ others to aid them in doing the work, it is just and 
reasonable that insurance companies should be held responsible, not only for 
the acts of their agents, but also for the acts of the agents’ employees, within 
the scope of the agents’ authority.” And in International Trust Co. v. Nor- 
wich Union Fire Ins. Society, 71 F. 81, 87, the Circuit Court of Appeals for the 
Eighth Circuit very aptly says: “It is customary for agents having charge of 
important agencies to employ persons to perform clercial and much other 
work in their office, and to assist them generally in the discharge of the various 
duties which such agents have to perform. The business of insurance could 
not well be transacted without such assistants, and all insurance companies are 
doubtless well aware of the practice of employing them. It results from this 
well-known business usage that acts done and information given by such sub- 
ordinate employés in the line of their duty should be held binding the com- 
panies which they represent. We think, therefore, that presumptively Shepard 
had authority to inform Gibson whether the policy now in question had or had 
not been renewed, and that the statement made by him should be given the 
same effect as if it had been made by either Benson or Kirtland.” 
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Turning now to the record for the facts: Testifying for the defendant, 
Miss Moore herself clearly discloses the conception she had of her authority, 
before her mind was affected by any controversial interest, in the following bit 
of pregnant testimony: “After he (the manager) came back when I told him 
about this transaction he told me I should not have accepted the money. I 
asked him why, and he said because the policy had been cancelled by mail. 
That explanation did not satisfy me, and I told him I felt sorry for Mrs. Mc- 
Ginnis. He asked me why; he said I should not, and I said: ‘Well, I do because 
I would hate to think I could not carry insurance; that it had been cancelled 
out on me’; and he said, ‘Well, it is the thing, we have to carry on business 
that way.’” 

Even under the shifting if not evasive testimony of the manager, she was 
undoubtedly authorized to, and in practice did, perform important duties in the 
issuance of policies. She not only wrote up the policies under his general su- 
pervision, and thus became familiar with what was required, but she was able 
to compute premiums and was authorized to receive payment of them. While 
the manager first testified that she had authority to accept such payments only 
upon policies that had been written and approved by him, on being pressed he 
admitted that he had given general instructions not to let any money offered 
get away, and that she was authorized to accept premiums from an applicant for 
new insurance, but that before the policy was issued the application must be 
submitted to him for the computation of correct rates. On cross-examination 
he further testified: “I did not tell her directly not to accept it (payment of 
premiums upon policies to be written). If she was able to tell from materials 
laid before her regarding certain premises what the specific amount of the 
premium would be she would then be authorized to accept the application but 
not to execute the policy. She would be authorized in such case only to ac- 
cept the money for my approval and consideration.” 

Here was a concern with only two employés, a manager and his office assist- 
ant or clerk. Besides insurance, it was engaged in the real estate and loan 
business. In carrying on this business, in showing and inspecting property, the 
manager would necessarily be absent from the office a substantial part of the 
time. During his absence the assistant was in charge. There is no testimony 
that if at such times Smith or Jones, desiring immediate insurance, came to the 
office, the assistant was to advise him she could not accept his application or 
protect him, with the request that he return when the manager came in. With 
such advice, in all probability, he would go to some other agency and the business 
would be lost. To the contrary, she was instructed to take the premium, not to let 
any money get away. Can it be supposed that any property owner so desiring in- 
surance would pay his money and go his way if he had any intimation or thought 
that the policy might not be issued, and that consequently he was exposed to the 
peril of disaster? Or can it be possible that in authorizing such conduct on the 
part of his clerk the manager had any doubt that it would lull customers into a 
feeling of security and dissuade them from going elsewhere for insurance, all to 


their hurt if a loss occurred, and he later declined to issue the policy for which 
he had thus accepted payment? 


Specifically, then, we have a case where a woman finding a policy, written 
upon her property but in her husband’s favor, went to the insurance agency for 
the purpose of having a new policy of identical form written in her name, and 
paying the premium thereon. If the circumstance be deemed at all material, it 
is to be said that she had no knowledge of the notice of intended cancellation 
of the existing policy which a few days before had been mailed to her husband. 
She went to an agency that had not only issued this policy but earlier ones on 
the same property. he agency openly advertised its insurance business. She 
found in the office and in charge thereof but a single person. Upon stating to 
such person what she wanted and being informed of the requisite premium, 
she paid the amount, took a receipt therefor, and went her way with the as- 
surance and in the belief that a formal policy would be sent to her in a few days. 
There was nothing in the surroundings or any circumstance to suggest that this 
occupant of the office was without authority to do what she did and agreed 
to do. Admittedly such person was authorized by the agency to receive pay- 
ment of her money. What more persuasive assurance could have been given 
the plaintiff of the person’s authority to write the policy than such acceptance 
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of her money? For what possible purpose could the agency have authorized 
acceptance of premiums in advance of a determination that the policies would 
be issued other than to induce those desiring insurance to act in that belief? 
Authority to accept money certainly creates an appearance of authority to 
deliver the consideration therefor. If the contention now made that the money 
was to be taken with the secret understanding between the manager and his 
assistant that no policy would issue until and unless the former approved the 
application be correct, the authorized act of accepting it would constitute a 
fraud, and would operate as an estoppel of the strongest character. 

Moreover, as fortifying these considerations of estoppel, we have as an ad- 
ditional circumstance the unreasonable inaction of the mannager after he 
learned what his assistant had done. Plaintiff’s place of business was at Kelton, 
only about about 35 miles from Douglas. Between the two towns there was 
communication by mail, telegraph, and telephone. As stated in the majority 
opinion, the manager came to the office about 12:30 p. m., two or three hours 
after the transaction, and learned that the check had been accepted by his 
assistant. He did not try at all to reach plaintiff by telephone or telegraph, and 
did not even write her until two days later. It is no answer to say that he 
may have assumed the check was left to pay the premium on the policy which 
he had notified plaintiff’s husband he intended to cancel. Whether the check 
was for the one purpose or the other, he knew that plaintiff had left it to 
secure protection against loss by fire—to pay for insurance which she did not 
have, as he further knew, if the contention he now makes be correct. He was 
undoubtedly familiar with the almost universal practice of carrying fire insur- 
ance and the common concern of property owners in seeing that their insur- 
ance does not lapse even for a day. Yet for two days he made no use whatso- 
ever of the instrumentalities ready at hand to advise her of his attitude and thus 
warn her of her peril, and when he did communicate, he chose the least expedi- 
tious means. Had he acted with reasonable diligence, she would have had time 
to get insurance elsewhere before the loss occurred. That she could have ob- 
tained it through another agency, where she was carrying a small policy, the 
record leaves no doubt. Upon familiar principles, such delay, under circum- 
stances calling loudly for immediate action, should in itself be held sufficient to 
defeat appellant’s defense. 


LONDON & LANCASHIRE INS. CO. v. McWILLIAMS. (2 Div. 921.) 
Supreme Court of Alabama, Nov. 8, 1928. 
Rehearing Denied Dec. 20, 1928. 
119 Southern Reporter 15. 

1. INSURANCE—DENIAL OF LIABILITY ON FIRE POLICY, SOLELY ON 
GROUND THAT INSURED BURNED OWN HOUSE, WAIVED OTHER 
DEFENSES. 

Denial by fire insurance company’s authorized agent of liability on fire policy, 
based solely on ground that company had proof tending to show insured burned his 
own house, constituted a waiver of other defenses. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

Appeal from Circuit Court, Wilcox County; Thos. E. Knight, Judge. 

Suit by J. M. McWilliams against the London & Lancashire Insurance Com- 
a on a fire insurance policy. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Steiner, Crum & Weil, of Montgomery, Paul E. Jones, of Camden, and Pettus, 
Fuller & Lapsley, of Selma, for appellant. 

Hobbs, Craig & Brown, of Selma, for appellee. 

GarvNer, J. Action on a policy of fire insurance by J. M. McWilliams against 
the London & Lancashire Insurance Company. From a judgment for the plaintiff, 
defendant appeals. This is the second appeal in the cause. London & Lancashire 
Ins. Co. v. McWilliams, 215 Ala. 481, 110 So. 909. 

The defendant relied upon a breach of the policy provision requiring proof of 
loss as condition precedent to a recovery thereon, and as a further defense to the 
action that plaintiff willfully burned the insured property. Plaintiff admitted a 
failure to furnish proof of loss as required by the policv. but relied upon a waiver 
(replication A) of this provision by the Mabry Securities Company representing 
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defendant as its agent, nad the conduct of said agent in reference thereto pleaded 
as an estoppel in replication B 

The sufficiency of these replications as considered on former appeal (numbered 
3 and 6), and held defective in failing to allege that the agent was duly authorized 
in the premises, or that its acts and declarations in that behalf were within the scope 
of its agency. Replications A and B adopted replications 3 and 6, and added the 
above-noted averments suggested in the opinion on former appeal. We think the 
discussion of the question involved in these replications as found in that opinion, 
and the authorities therein cited, will suffice to demonstrate without further dis- 
cussion the sufficiency of replications A and B as against the demurrer interposed 
bg er also, Liverpool & London & Globe Ins. Co. v. McCree, 213 Ala. 534, 
105, So. 901. 

Counsel for appellee challenge the correctness of the former holding to the 
effect that the evidence is sufficient to establish the Mabry Securities Company 
as the general local agent of the defendant with apparent authority to waive proof 
of loss as required by the policy. The question was considered by this court on 
original consideration, and again upon application for rehearing on former appeal. 
The argument of counsel has been given due deliberation on this appeal, but we are 
not persuaded that holding was erroneous, and we adhere thereto. 

{1] It is further insisted that the great preponderance of the evidence was 
‘opposed to these replications, but we would be unwilling to disturb the trial court’s 
finding upon that issue. The argument of counsel in this respect, moreover, loses 
sight of the further averment that the agent’s denial of liability rested solely upon 
the ground that defendant had proof tending to show plaintiff burned his own 
house, thus constituting a waiver of other defenses (Southern States Fire Ins. 
Co. v. Kronenburg, 199 Ala. 164, 74 So. 63), and as to which, very clearly, it 
could not be successfully insisted the preponderance of the evidence was opposed. 

It is strenuously argued by appellant’s counsel that the defense of willful 
burning by the plaintiff of the property insured was established by evidence so 
strong and cogent as to call for a new trial, and that the defendant’s motion to 
that end should have been granted, and the judgment set aside. The argument is 


forceful, and has been given careful consideration by the court in consultation in 


connection with the evidence in the case. The proof is circumstantial. The fire 
occurred about 11:15 p. m., and plaintiff offered evidence tending to establish an 
alibi. For a motive defendant points to the purchase of the property by plaintiff 
in 1920 or 1921 for $1,000, with evidence tending to show the house at the time of 
its destruction was in a very dilapidated condition. Plaintiff answers with proof 
that the house was in good condition, and that he had expended a considerable 
sum in improvements since its purchase, and, by apparently disinterested witnesses, 
its value at $2,000. So we find it at every material point in the evidence—a 
sharp conflict. 

[2, 3] The case was tried before the court on oral proof, and without a jury. 
The former trial had likewise resulted in a judgment for the plaintiff. The trial 
judge had the advantage of noting the demeanor of the witnesses upon the stand, 
which would appear in this particular case to have been of unusual aid in arriving 
at the proper judgment to render. The rule is well recognized that, under the 
circumstances as here presented, the finding of fact by the trial judge will not be 
here disturbed, unless plainly erroneous or manifestly wrong. Halle v. Brooks, 209 
Ala. 486, 96 So. 341; Birmingham News v. Collier, 212 Ala. 655, 103 So. 839; 
Bell v. Blackshear, 206 Ala. 673, 91 So. 576. Upon due consideration, and in the 
light of this well-recognized rule, we find ourselves unwilling to disturb the action 
of the court below in denying the motion for a new trial upon this ground. 


[4] Another ground for a new trial was newly discovered evidence. “One 
of the prerequisites to a favorable consideration of such motion upon this ground 
is that it be made to appear due diligence had been unavailingly used by the movant 
prior to the trial.” Gilbreath v. Bain, 212 Ala. 100, 101 So. 762. We are persuaded 
this has not been sufficiently made to appear, and that the diligence exercised in 
this respect was “since the verdict was rendered.” Woodward Iron Co. v. Sheehan, 


166 Ala. 429, 52 So. 24; Gilbreath v. Bain, supra. 

Moreover, the newly discovered witness was duly examined orally before the 
court, and plaintiff was permitted to offer impeaching testimony by several 
witnesses, and we are of the opinion this evidence weuld have worked no change 
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in the result. Schlaff v. L. & N. R. Co., 100 Ala. 377, 14 So. 105; Jones v. Tucker, 
132 Ala. 305, 31 So. 21. 

We are persuaded there is no error in the record, and the judgment will 
accordingly be here affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


AMERICAN INS. CO. v. AUSTIN. (No. 30.) 
Supreme Court of Arkansas. Dec. 3, : 
11 Southwestern Reporter (2d) 475. 

1. INSURANCE—UNDERTAKING TO INSURE AGAINST FIRE FOR FIVE 
YEARS FOR PREMIUM PAYABLE IN INSTALLMENTS WAS NOT 
TO INSURE FROM YEAR TO YEAR BUT FOR FIVE-YEAR PERIOD. 
Undertaking to insure property against fire for five years, in consideration of 

$32.40 paid, and payment of installments when due on installment note of $129.60, 

payable at stated intervals mentioned in note, was not an undertaking to insure 
property from year to year, but for period of five years, on condition that insured 
pay premiums as specified. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


2. INSURANCE—PROVISION SUSPENDING LIABILITY ON FIRE POLICY 
Ao VALE aenneee IN PAYMENT OF PREMIUM INSTALLMENT 
Provision of fire insurance policy suspending liability thereon in case of and 

during default in payment of any installment of premium is valid and enforceable. 
(For other cases, see Insurance, Dec. Dig. § 349[2].) 


3. INSURANCE—FIRE INSURER’S LOCAL AGENT HAD NO AUTHOR- 
ITY TO WAIVE PREMIUM PAYMENT WHEN DUE, OR FORFEITURE 
OF POLICY FOR NONPAYMENT. 
Fire insurance company’s local agent had no authority to waive payment of 
installment or premium when due, or to waive forfeiture of policy for nonpayment. 
(For other cases, see Insurance, Dec. Dig. § 375[2].) 


4. INSURANCE—FIRE POLICY WAS SUSPENDED BY FAILURE TO PAY 
INSTALLMENT PREMIUM ON DATE SPECIFIED, AND INSURER 
WAS NOT LIABLE FOR LOSS OCCURRING WHILE NOTE WAS IN 
DEFAULT. 

Under five-year fire insurance policy, providing that liability should be sus- 
pended during default in payment of premium installment, where first premium 
was paid, and counter signature bore date of February 15, 1926, but installment 
premium due February 1, 1927, was not paid, policy was suspended by failure to pay 
such premium, and there was no liability for loss occurring on February 16, 1927, 
with note still in default, though policy also contained provision that policy should 
not be valid until countersigned, and there was some question as to when policy 
was countersigned. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 


Appeal from Circuit Court, Nevada County; J. H. McCollum, Judge. 

Action by W. E. Austin against the American Insurance Company. From a 
judgment for plaintiff, defendant appeals. Reversed, and cause dismissed. 

Lewis R. Featherstone, of Memphis, Tenn., and McRae & Tompkins, of 
Prescott, for appellant. 


U. A. Gentry, of Hope, R. P. Hamby, of Prescott, and Coleman & Riddick, of 
Little Rock, for appellee. 

McHaney, J. This is an action upon a fire insurance policy issued by appellant 
to appellee dated the 15th day of February, 1926, insuring appellee’s residence in 
the sum of $1,500 and his personal property located therein in the sum of $500, for 
a period of five years from the 13th day of February, 1926, to the 13th day of 
February, 1931, for the total premium of $162, payable $32.40 cash with the applica- 
tion, and $32.40 payable on the Ist day of February each and every year thereafter, 
for which a note was executed in the total sum of $129.60. 


Appellant’s local agent at Prescott, Ark., took appellee’s application for the 
policy on the 12th day of February, 1926, and received the first year’s premium 
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therefor on said date, together with the note for the sum aforesaid, payable as 
stated, and forwarded same to appellant’s general agent at Memphis, Tenn. The 
policy issued contained the following provisions: 

“In consideration of $32.40 paid and the payment of installments when due on 
an installment note of $129.60 due and payable as follows: $32.40 on the Ist day of 
each February, 1927, 1928, 1929 and 1930 respectively, does insure,” etc. 

* * * "S * 


“No agent or employee of this company, or other person or persons except an 
officer, or the Southern Farm Department Manager, in writing shall have power 
or authority to waive or alter any of the terms and conditions of this policy.” 

+ ee © ee rg * 

“It is understood and expressly agreed that the company shall not be liable 
for any loss or damage that may occur to the property herein mentioned while any 
installment of the installment note, given for premiums on this policy remains past 
due and unpaid,” etc. 

The installment note contained this provision: 

“And it is hereby agreed that, in case of nonpayment of either of the in- 
stallments herein mentioned at maturity this company shall not be liable for 
loss during such default and the policy for which this note is given shall lapse 
until payment is made to the company at Memphis, Tennessee.” 

The policy contained this further provision: 

“This policy shall not be valid until countersigned by the duly authorized 
agent.” 

It was countersigned by the agent at Prescott, Ark., but the date thereof is 
not definitely established by the evidence. The counter signature bore the date 
of February 15, 1926, but the proof showed that this date was put on the policy 
in the Memphis office. The agent at Prescott was not able to state the de- 
finite date it was countersigned. The uncontradicted proof shows that it was 
not received by appellee until February 22, the policy being mailed him from 
Prescott to his post office address at Drab, Ark., about twelve miles from 
Prescott, and would, if delivered in ordinary course, have reached appellee the 
day following its mailing. 

The first installment on the note became due, according to the terms of the 
note, on February 1, 1927, and was not paid when due, and on the 16th of said 
month a fire occurred which totally destroyed appellee’s property. He then 
called upon appellant’s agent in Prescott, and advised him of the loss, delivered 
him the policy, and the agent notified appellant’s general agent at Memphis, 
who declined to recognize the claim and to pay the loss, for the reason that 
said installment on the note had not been paid. This was within the time 
allowed appellee in which to make proof of loss. The case was submitted to 
the jury under instructions authorizing a recovery by appellee, if they should 
find that appellant waived proof of loss by denying liability within the time, 
and that the loss occurred within one year from the date said policy was 
countersigned by the local agent at Prescott, Ark., and that appellee had paid 
one year’s premium on said policy; otherwise, they were to find for the defend- 
ant. There was a verdict and judgment for appellee in the sum of $2,000, at 6 
= cent. interest from May 18, 1927, 12 per cent. penalty, and $250 attorney’s 

ee. 

Appellant seeks to reverse the judgment on two grounds: First, that the 
policy was suspended for failure to pay the installment due on premium note 
before the loss occurred; and, second, that the failure to furnish proof of loss 
avoided the policy. 

[1,2] It will not become necessary to decide the second proposition above 
stated, in view of the disposition we make of the first. The question is: Did 
the failure of appellee to pay the installment of $32.40 on February 1, 1927, 
suspend the operation of the policy until it was paid, and, not having been paid 
prior to the loss, relieve appellant of liability? It is true that there is a slight 
conflict between that provision in the policy providing that appeltant insured 
the property of appellee “for the term of five years from the 13th day of Febru- 
ary, 1926, to the 13th day of February, 1931,” and the other provision in the 
policy that “this policy shall not be valid until countersigned by the dufy author- 
ized agent.” The application was taken on the 12th day of February, mailed to 
the general agent in Memphis, Tenn., who issued the policy, dating it the 13th 
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day of February, and also put in the date of the counter signature as of the 
15th, assuming, no doubt, that it would take until the 15th for it to reach the 
local agent in Prescott, and be countersigned in the ordinary course of busi- 
ness, as the 13th was on Saturday. While the local agent at Prescott did not 
remember the actual date of countersigning the policy, it is quite probable that 
it may have been countersigned on the 15th, and deposited in the mail on said 
date for delivery to appellee. But, regardless of whether it was countersigned 
on that date or at a later date, we are of the opinion that, by the plain provision 
of the policy and the note, the policy stood suspended from February 1, 1927, 
until the installment due on that date was paid. The cash payment made on the 
premium at the time the application was taken, although one-fifth of the pre- 
mium on the policy for five years, did not constitute a payment of the premium 
for one year’s insurance, but only a partial payment of a premium on a five- 
year policy of insurance. 

The undertaking of appellant in this case was not to insure appellee’s pro- 
perty from year to year, but for a period of five years, on the condition that 
he pay one-fifth of the premium for five years in cash, and the balance at stated 
intervals mentioned in the note. Fire insurance policies frequently contain 
provisions to this effect, and the courts have almost unanimously sustained that 
construction we are now placing on the policy, which suspends liability thereon 
in case of and during default in the payment of any installment of premium. 
This court has heretofore held that provisions of this kind are valid and en- 
forceable, and that under such conditions failure to pay a premium note, or a 
note given for a part of the premium when it is due, constitutes a complete 
defense to an action upon a policy to recover for a loss occurring while such 
premium note is overdue and unpaid. 


In American Ins. Co. v. Hornbarger, 85 Ark. 337, 108 S. W. 213, Mr. Justice 
Battle, speaking for the court, said: 

“The effect of so much of the policy and of the notes given for the pre- 
mium as provides that the policy shall be void during the time the notes for the 
premium, or any part thereof, shall remain unpaid after they become due and 
payable until they are fully paid, was to suspend the operation of the policy 
during the time the notes or either of them remained overdue and unpaid, and 
to relieve the insurer from any liability for any loss which may occur during 
the continuance of the default.” 

The cases of Jefferson Mutual Ins. Co. v. Murry, 74 Ark. 507, 86 S. W. 
813, and Fidelity Mutual Life Ins. Co. v. Bussell, 75 Ark. 25, 86 S. W. 814, are 
cited in support of the above deciaration. ; 

In the Jefferson Mutual Case cited by Mr. Justice Battle it was held, quot- 
ing the syllabus: 


“Where a policy of fire insurance stipulated that it should be void during 
the time the policy note, or any part thereof, should remain unpaid after be- 
coming due, payment of such note after default revives the policy and makes it 
take effect from the time of payment, but the insurer is relieved from liability 
for any loss occurring during the continuance of the default.” 


In the Fidelity Mutual Case above cited it was held that, under provisions in 
policy and note heretofore discussed, failure to pay the note as stipulated avoids 
the policy, and further holds, that, if the application on which the policy is 
based or the policy contains a provision that a local agent cannot waive a for- 
feiture for nonpayment of the premium, such local agent has no power to ex- 
tend the time of the payment of the premium note, nor to waive the forfeiture 
for failure to pay it. 


McCullough v. Home Insurance Co., 118 Tenn. 263, 100 S. W. 104, 12 Ann. 
Cas. 626, is a case directly in point with the case at bar. In that case it was held 
that : 


“A policy of fire insurance issued on March 19 for a period of five years, for 
a stated premium, one-fifth of which is paid in cash and the remainder of which, 
according to stipulation, is to be paid in- four annual installments due upon the 
first day of January of each succeeding year, with a provision that the company 
shall not be liable for any loss that may occur while any installment of the premium 
remains past due and unpaid, cannot be construed as a yearly contract which the 
payment of each installment of the premium keeps in force for a full year ending 
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March 19, but is for an entire term of five years and becomes immediately suspended 
by failure to pay an installment of premium on Janwary 1.” 

A great many cases are cited in support thereof in the note to the above cases 
in 12 Ann. Cas., and among them is Blackerby v. Continental Ins. Co., 83 Ky. 574, 
where the court said: 

“It is well settled, * * * that a condition like this one in a policy of insurance 
is valid; and that in case of a breach of it by the insured, without a valid excuse, 
the obligation of the insurer is at an end, although the premium note of the 
insured remains binding upon him. The parties have the right to make their own 
contract, and to fix its terms and conditions; and unless they are illegal or in 
violation of public policy, they will be upheld. In this instance they could have 
agreed upon a higher rate of premium; and they had an equal right to agree that 
the period of time to be covered by the insurance should become shorter upon some 
contingency, without altering the amount of the premium—especially would this be 
reasonable and just as to any contingency, which the legal duty of the insured 
requires him to, and which he can prevent. Any other rule would require the 
insurer to carry the risk, although the insured was at the same time violating the 
contract without excuse; and to require the company to waive its right to the 
premium, before it could insist upon a release from the risk, brought about by the 
‘failure of the insured to perform his part of a contract executory upon both sides, 
would establish a rule in favor of the latter resting upon his own default and a 
violation of his legal duty. If he pays the entire premium in advance, or fails to 
pay it ad diem or at maturity, as he has contracted, the law will not relieve him 
when the forfeiture of the policy arises from his own neglect. It is vital to the 
existence of fire insurance companies, and the interest of both the stockholders 
and policy-holders, that the patrons should be prompt in the payment of their 
premiums; and upon the other hand, the insurer should be held to a just perfor- 
mance of the contract; but if the insured, without sufficient excuse, has failed to 
comply with the conditions which constituted the consideration for the undertaking 
of the company, his complaint in case of a subsequent loss cannot be heard. If he 
neglects to pay his note without a valid excuse, it is a violation of his plain duty, 
and if a subsequent loss occurs, he has no right, upon any legal or equitable prin- 
ciple, to reimbursement.” 

Such was the effect of the holding in Hartford Fire Ins. Co. v. Jones, 215 Ala. 
107, 110 So. 30, citing Lett v. Liverpool & London & Globe Ins. Co., 213 Ala. 488, 
105 So. 553; Home Insurance Co. of New York v. McFarland, 142 Miss. 558, 107 
So. 754. The latter case cites Robinson v. Insurance Co., 51 Ark. 441, 11 S. W. 
686, 4 L. R. A. 251. 

In 3 Cooley’s Briefs on Insurance (2d Ed.) 2903, it is said: 

“Policies of insurance usually contain a condition that a failure to pay any 
premium or note given therefor when due, or within a specified time thereafter, 
shall render the policy void. Such condition is reasonable and valid, and con- 
sequently binding on the insured”—citing a large number of cases. 

The cases cited on this and subsequent pages on this work support the prin- 
ciple heretofore stated. 

[3] Appellee cites a number of life insurance cases to support the theory on 
which the case was submitted to the jury, but we do not think these life insurance 
cases are in point in a case of this kind, and we find a very substantial division of 
authorities, even in the life insurance cases, but no substantial division of authority 
on fire insurance cases. It is not contended by appellee in his brief here that the 
local agent at Prescott had authority to waive the payment of the premium when 
due, or to waive a forfeiture of the policy for nonpayment. Indeed, we think he 
had no such power, and this, too, is supported by the authorities heretofore cited. 

[4] Having reached the conclusion that the policy was suspended by failure 
to pay the installment premium on February 1, 1927, according to the tenor of the 
note, it follows that there was no liability for a loss occurring on February 16, 
with the note still in default. 

The judgment will therefore be reversed, and the cause dismissed. 
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NEW HAMPSHIRE FIRE INS. CO. v. WALKER. (No. 251.) 
Supreme Court of Arkansas. Nov. 12, 1928. 
As Modified on Denial of Rehearing Jan. 7, 1929. 
11 Southwestern Reperter (2d) 772. 

1. INSURANCE—IN SUIT ON ORAL INSURANCE CONTRACT, BURDEN 
WAS ON PLAINTIFF TO SHOW THERE WAS MEETING OF MINDS 
AS TO ALL ESSENTIAL ELEMENTS OF CONTRACT. 

In suit on oral fire insurance contract, burden was on plaintiff to show there 
was meeting of minds as to all essential elements of contract. 
(For other cases, see Insurance, Dec. Dig. § 646[1].) 


2. INSURANCE—PLAINTIFF’S TESTIMONY THAT DURATION OF ORAL 
FIRE INSURANCE CONTRACT WAS TO BE ONE YEAR, AND THAT 
PREMIUM WAS WHATEVER REGULAR RATE WAS, WAS SUFFIC- 
IENT TO SHOW DURATION OF RISK AND PREMIUM. 

In action on oral contract of fire insurance, plaintiff’s testimony, in substance, 
that duration was to be one year, and that premium was whatever the regular rate 
was, was sufficient to show duration of risk and premium to be charged. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


4. INSURANCE—WHERE AGENT HAD NO AUTHORITY TO WRITE 
FIRE INSURANCE IN TERRITORY, AGENT COULD NOT BIND 
INSURER BY MAKING CONTRACT. 

Where agent had no authority to write fire insurance for principal in territory 
where property was situated, agent could not bind principal by making contract. 
(For other cases, see Insurance, Dec. Dig. § 129.) 


Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Action by C. H. Walker against the New Hampshire Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and dismissed. 

McMillen & Scott, of Little Rock, for appellant. 

Owens & Ehrman, of Little Rock, for appellee. 

Menarry, J. Appellee brought suit in the Pulaski circuit court against the 
appellant, alleging that G. W. Wells, agent of appellant, entered into an oral con- 
tract with appellee, in which it was agreed that a policy would thereafter be issued, 
but that appellee would be protected from the day of the oral agreement. He 
alleged that the amount of the policy was to be $500, covering his household 
belongings; that thereafter the household goods covered by the insurance was 
destroyed by fire; that the value of the property lost was approximately $1,300; 
and that the appellant denied liability, and refused to permit appellee to make 
proof of loss. He prayed judgment for $500, less a year’s premium, 12 per cent. 
penalty, attorney’s fee, and costs. 

The premium was not paid, but it is contended by the appellee that Mr. Wells 
was to send him a policy, and, when he did that, would let him know the amount of 
it, and he was to send a check in payment of the premium. 

The appellant answered, denying all the material allegations in the complaint, 
and denied that either the Home Agency or G. H. Wells was the agent of appellant, 
and authorized to issue any policy or make any contract covering the property 
which the plaintiff claims was destroyed. 

Plaintiff’s testimony tended to show that the contract was made as alleged, and 
defendant's testimony tended to show that no agreement whatever was made. There 
was a tr_al and a verdict in favor of the appellee for $500, ‘the amount claimed by 
appellee, and the insurance company prosecutes this appeal to reverse the judgment. 

[1, 2] It is first contended by the appellant that, the suit being on an oral 
contract, the burden was upon appellee to show there was a meeting of the minds 
as to all the essential elements of a contract. We agree with this contention of 
the appellant, but appellant says that the elements as laid down in 1 Cooley’s Briefs 
on Insurance (2d. Ed.) p. 534, are (1) the subject-matter; (2) the risk insured 
against; (3) the amount; (4) the duration of the risk; (5) the premium; and 
appellant contends that the evidence fails to show the duration of the risk or the 
premium to be charged. 

We do not agree with the appellant in this contention. The appellee testified, 
in substance, that the duration was to be one year, and that the premium was 
whatever the regular rate was. This, we think, was sufficient. 
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On page 535 of the same volume of Cooley’s Briefs on Insurance it is stated: 

“Though it is regarded as essential that all the elements of the contract be 
agreed upon, it is not necessary that this be done expressly. In Concordia Fire Ins. 
Co. v. Heffron, 84 Ill. App. 610, it was held that an oral contract of insurance will 
sustain an action though no express agreement is made as to the amount of 
premium to be paid or the duration of the policy if the intention of the parties to 
the contract in these particulars can be gathered from the circumstances of the 
case.” 
The duration of the risk and the premium to be charged may be proved 
just as any other facts may. 

[3,4] It is next contended that the appellant company had never issued a policy 
at Hensley, and that no one had any authority to write a policy for it in that 
place; that, while Wells was an agent of the company at Pine Bluff, he had no 
authority to issue policies at Hensley or covering property at Hensley. 

The undisputed proof shows: That the agent had no authority to issue 
a policy for the appellant on property at Hensley. Wells testifies to this, and 
Senn, a witness employed by general agents of the New Hampshire Fire In- 
surance Company at Dallas, also testified that it was his duty to supervise the 
territory, make inspections, and approve liabilities for the company. That 
neither Mr. Wells nor the Home Insurance Agency was authorized to insure 
any property for the New Hampshire Fire Insurance Company at Hensley. He 
understood Hensley was an outside town of Pine Bluff, and the New Hampshire 
Fire Insurance Company objected to any outside business through their Pine 
Bluff agency. That they were instructed through Trezevant & Cochran not 
to write any outside business. 

The testimony of Wells and Senn is undisputed. It is true the appellee 
testified that Wells told him that he was giving insurance in the New Hamp- 
shire Fire Insurance Company, and represented himself as having authority 
to issue a policy at Hensley, but it is well settled that neither the fact of agency 
nor the extent of an agent’s authority can be proved by the declaration of the 
agent, and plaintiff had no proof tending to show that Wells had any authority 
to issue this policy on property at Hensley, except the declaration of the agent. 
The law, of course, is well settled that, if an agent enters into a contract for 
his principal which he has no right to make, or if he exceeds his authority and 
does not bind the principal, he himself is liable, not on the contract of insurance, 
but in an action based upon the deceit or upon the contract of warranty or 
indemnity, but this question is not involved in this suit. . 

The majority of the court is of opinion that the agent did not have au- 
thority to bind the company by making a contract of insurance at Hensley, a 
territory where the agent had no authority. Mr. Justice Humphreys and 
the writer are of opinion that, since Mr. Wells had authority to issue policies 
of insurance for this company, although he had no authority in this particular 
territory, yet it was in the apparent course of his business and within the ap- 
parent scope of his authority, and that limitations as to territory not known to 
the person with whom he is dealing are of no effect to limit his authority. 

The authorities are in conflict on this proposition, and the majority are of 
opinion that the appellant is bound only by such acts of the agent as are done 
in the ordinary course of the business in which he is engaged, and that, since 
he had no authority to write insurance for the appellant in this territory, the 
appellant is not bound, even if a contract was made by Wells. 

This court has held that an agent authorized to issue policies of fire insur- 
ance may make a valid parol executory contract to insure or to issue a policy 
of insurance. King v. Cox, 63 Ark. 204, 37 S. W. 877, and A&tna Ins. Co. v. 
Short, 124 Ark. 505, 187 S. W. 657. 

Wells, however, was only a local agent, with authority to issue policies in 
the city of Pine Bluff. It was expressly shown that he had no authority to go 
to Hensley or other outlying points to solicit or make contracts of insurance 
for appellant. It is claimed, however, that this was within the apparent scope 
of his authority. The majority of the court does not think so. His powers as 
agent were restricted to the territory over which he might issue policies. The 
majority of the court hold to the views expressed in North Ameriéa*Its. Co. v. 
Thornton, 130 Ala. 222, 30 So. 614, 55 L. R. A. 547, 89 Am. St. Rep. 30, to the 
effect that the fact that one is a general agent of an insurance company for 
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a defined territory gives him no power to bind the company by contracts en- 
tered into covering property outside of the territorial limits. The court said 
that to establish such a doctrine would, in effect, deprive a principal of all 
power to circumscribe the territory to be covered by the agent; and to deny 
him the right to confine the exercise of the delegated authority to a particular 
town or county or state, or even country. 

This being the opinion of the majority, it follows that the case must be re- 
versed and dismissed, and it is so ordered. 

HALL v. CONTINENTAL INS. CO. OF NEW YORK. (No. 19139.) 
Court of Appeals of Georgia, Division No. 1. Dec. 11, 1928. 
145 Southeastern Reporter 891. 

2. INSURANCE—VERDICT HELD PROPERLY DIRECTED FOR INSURER 
UNDER EVIDENCE SHOWING INSURED VIOLATED PROVISION 
AGAINST OTHER INSURANCE (C1V. CODE, 1910, § 2489). 

In suit on fire policies, court properly directed verdict for insurer, where it 
clearly appeared from evidence that insured violated provisions of contract making 
policy void, if insured had other insurance on property covered under Civ. Coda 
1910, § 2489. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Error from Superior Court, Murray County; C. C. Pittman, Judge. 

Action by W. J. Hall against the Continental Insurance Company of New 
York. Judgment for defendant, plaintiff’s motion for new trial was overruled, 
and plaintiff brings error. Affirmed. 

J. H. Paschall and Joe M. Lang, both of Calhoun, for plaintiff in error. 

Henson & Barnett, of Calhoun, and Spalding, MacDougald & Silby, oi 
Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Luke, J. [1] 1. It appearing from the record that the petition for supplemen- 
tation of the brief of evidence in this case was presented to the trial judge 
within 20 days after service of the bill of exceptions was acknowledged by 
counsel for the defendant in error, and it further appearing from the court's 
ordcr directing that the fire insurance policy declared upon and the other 
policy be sent to this court, that these documents were “true copies of the 
documents introduced in evidence in the trial of the case and filed therein, and 
are material to a clear understanding of the errors complained of,” the con- 
tracts of insurance are properly before this court, under the Civil Code 1910, § 
6149, and will be considered as a part of the record in the case. 

(a) The cases of Jones vy. Gill, 121 Ga. 93, 48 S. E. 688, and Cutcliffe v. 
Lowry, 165 Ga. 287, 140 S. E. 752, relied on by the plaintiff in error, are patently 
different from this case. In the first of these cases, “this matter * * 
consisted of statements as to what transpired on the hearing in the superior 
court, * * * which did not, and could not properly, become a part of the 
record on file in the clerk’s office.” In the second case, it was held that the 
Supreme Court “has no jurisdiction to change the record as made in the trial 
court, or to allow a change by consent of the attorneys for the parties at inter- 
est.” 

[2] 2. The court did not err in directing a verdict for the insurance com- 
pany, since it clearly appears, from the evidence, that the plaintiff violated the 
following provision of the contract declared upon: “This entire policy, unless 
otherwise provided by agreement endorsed hereon or added hereto, shall be 
void if the insured now has or shall hereafter make or procure any other con- 
tract of insurance, whether valid or not, on property covered in whole or in 
part by this policy. * * *”’ Civil Code 1910, § 2489; Morris v. Orient Ins. 
Co., 106 Ga. 472, 33'S. E. 430; Lippman v. AEtna Ins. Co. 108 Ga. 391, 33 S. E. 
897, 75 Am. St. Rep. 62; Beasley v. Phenix Ins. Co., 140 Ga. 126, 78 S. E. 722; 
Sherrer v. Queen Ins. Co., 23 Ga. App. 674, 99 S. E. 139. 

3. None of the alleged errors in rejecting or admitting evidence are of 
sufficient materiality to warrant the grant of a new trial. 

Judgment affirmed. 

Brovles. C. J.. and Bloodworth. J. concur. 
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COCKLIN v. HOME MUT. INS. ASS’N OF IOWA. (No. 39188.) 
Supreme Court of Iowa. Dec. 14, 1928. 
222 Northwestern Reporter 368. 

1. INSURANCE—INSURER ELECTING TO REPAIR BUILDING MUST 
PLACE IT IN AS SUBSTANTIALLY GOOD CONDITION AS IT WAS 
PRIOR TO FIRE. 

Where insurer elects to repair and rebuild dwelling in accordance with 
authority of policy, it has duty to repair such property so that it is in as substan- 
tially good condition as it was prior to fire. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


2. INSURANCE—MEASURE OF DAMAGES FOR INSURER’S FAILURE TO 
PROPERLY REPAIR BUILDING IS DIFFERENCE IN VALUE BEFORE 
FIRE AND WHEN TURNED OVER TO INSURED. 

Measure of damages for failure of insurer to properly repair building, after 
election to do so, is the difference between value of building before the fire and 
value as it stood when turned over to insured. 


(For other cases, see Insurance, Dec. Dig. § 666.) 


3. INSURANCE—INSURED CANNOT, BECAUSE OF INSURER’S FAIL- 
URE TO PROPERLY REPAIR BUILDING, RECOVER AS DAMAGES 
RENTALS DURING PERIOD OF REPAIR. 

Where insurer elected to repair building in accordance with authority of policy, 
insured was not entitled, by reason of failure to properly repair building, to recover 
as damages rentals during period of repair, in addition to difference in value before 
fire and at time when building was turned over to him. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

4. INSURANCE—TESTIMONY BY TENANT VACATING PREMISES 
MONTH BEFORE FIRE, RELATIVE TO CONDITION OF FLOOR, 
HELD ERRONEOUSLY EXCLUDED AS TOO REMOTE. 

In action to recover on insurance policy because of insurer’s failure to properly 
repair building, after electing to do so, testimony by tenant vacating building 
approximately one month before the fire occurred, relative to condition of floors, 
held erroneously excluded on the ground that it was too remote. 

(For other cases, see Insurance, Dec. Dig. § 661.) 


5. INSURANCE—TESTIMONY OF ONE HELPING OWNER TO LEVEL 
FT.OORS FOUR OR SIX WEEKS BEFORE FIRE, AS TO CONDITION 
THSREOF, HELD ADMISSIBLE. 

In act:on on insurance policy based on insurer’s failure to properly repair 
building after election to do so, testimony of person helping insured in attempt to 
level floors some four or six weeks before the fire, relative to condition of floors 
at such time, was admissible as bearing on damages recoverable. 

(For other cases, see Insurance, Dec. Dig. § 661.) 


Appeal from District Court, Cass County; H. J. Mantz, Judge. 

An action to recover from the defendant upon an insurance policy held by the 
plaintiff. The case was submitted to a jury, a verdict returned for plaintiff in the 
sum of $2,125. From a judgment entry thereon, the defendant appeals. Reversed. 

Swan, Martin & Martin, of Atlantic, and C. C. Putnam and Paul H. Williams, 
both of Des Moines, for appellant. 

Dalton & Knop, of Atlantic, and John J. Hess, of Council Bluffs, for appellee 

Apert, J. Plaintiff was the holder of an insurance policy issued by the 
defendant in the sum of $6,000, covering a dwelling house in the city of Griswold. 
The house was destroyed by fire on August 8, 1925. After notice, the company 
elected to take advantage of one of the terms of the policy, and undertook to repair 
and rebuild said dwelling, which work was commenced in November, 1925; the 
house being turned over to the plaintiff about the 23d of December following. 
The claim of the plaintiff is that the repair work done by the employés of the 
defendant was not done in a workmanlike manner, and that the house as rebuilt was 
not in as good condition as it was before the fire; that he objected on several 
occasions during the progress of this work. 

The jury could have found, under the evidence, that the plastering was cracked 
and falling off, was loose from the wall, and that the house was not fit for occupancy; 
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that certain partitions were not such as to accommodate the soil pipes to the bath- 
room above, whereas the original partitions were so constructed as to allow the soil 
pipes to go through the partition; that the floor sagged and dished, and the 
chimney was cracked and in an unsafe condition; many doors and screens were 
not put in place; and that the building, when alleged to be completed, was not in 
such condition as could be repaired or the defective workmanship remedied.: There 
is further testimony that the only way plaintiff could get what he had before the 
fire was to tear down and rebuild the house in a workmanlike manner; that the 
building was worth from $6,000 to $6,800 before the fire, and after it had been 
repaired it was worth only from $500 to $800. 

This house had been constructed into a double apartment prior to the fire, and 
the reasonable rental value of each apartment was $30 to $32.50 a month. This is a 
sufficient statement of the facts at this point for an understanding of the errors of 
which complaint is made. 

[1] Under this identical situation, in the case of Zalesky v. Iowa State Ins. Co., 
102 Iowa, 512, loc. cit. 518, 70 S. W. 187, 189, this court said: “At the time the 
appellant elected to rebuild, and gave proper notice thereof to the assured, it 
converted the policy into a building contract.” Hence this case should be considered 
the same as though the contract between the insurance company and the plaintiff 
were a contract to repair and rebuild this property. Under these circumstances, it 
was the duty of the defendant to repair said property so that it would be in 
substantially as good a condition as it was prior to the fire. Littell v. Webster 
County, 152 Iowa, 206, 131 N. W. 691, 132 N. W. 426; Anderson v. Miller, 9 Tenn. 
35, 33 S. W. 615, 31 L. R. A. 604, 54 Am. St. Rep. 812; 3 Elliott on Contracts, § 2120. 

The first question seriously discussed is an attack on the instruction 
as to the proper measure of damages; and, second, the question of whether or 
not the plaintiff was entitled to rental. 

The court instructed the jury, in substance, that, if 'the defendant failed 
to restore this dwelling to substantially the same condition it was before the 
fire, and after the alleged repairs were completed, defects existed therein for 
which the defendant was responsible, and that said defects were so intimately 
connected with the body of the structure, or so inherent in some permanent part 
of the dwelling, that they could not be remedied or corrected at a reasonable 
expense, or without tearing down or rebuilding the house or some material 
part thereof, the proper measure of the damages due the plaintiff would be 
the difference in value of said dwelling house as it existed before the fire, and 
its value at the time the same was offered to the plaintiff, and defendant ceased 
to perform labor thereon. 

The instruction then continues with the converse of this proposition: That, 
if the defects existing, for which the defendant is responsible, are such that 
they could be remedied or corrected at a reasonable expense, and without tear- 
ing down or rebuilding said dwelling, or a substantial part thereof, then their 
verdict should be for the defendant. The instruction further continues: “In 
other words, for the plaintiff to recover herein, he must establish by the evi- 
dence that the defects now existing in said dwelling house were caused by the 
defendant, and that they are permanent and cannot be corrected at a reasonable 
expense, or without tearing down and rebuilding said dwelling house or a 
substantial part thereof.” 

[2] Taking the plaintiff’s theory of this case, his claim was that the house, 
at the time it was tendered to him after being repaired by the defendant, was 
not substantially as good as it was before the fire, and that, by reason of the 
many defects in the construction, the only way it could be placed in the con- 
dition it should be under the law was to tear it down and rebuild it. The con- 
tention of the defendant, of course, was that the house was in substantially as 
good condition when completed as it was before the fire. Under the instruc- 
tion given, if the jury should have found that the plaintiff’s contention was 
true, then the measure of damages given by the court was correct; that is 
to say, they should compare the value of the house immediately before the fire 
with the value as they found it to be at the time it was turned over to the 
plaintiff, and the difference between these values would be the proper measure 
of damages. In other words, the whole theory of damages is built upon the 
basic thought of compensation, and, if the jury followed this rule for measure 
of damages and allowed the difference between the value before the fire and 
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the value as the house stood when it was turned over to the plaintiff, this the 
law would consider full compensation to the plaintiff. Watson v. Mississippi 
River Power Co., 174 Iowa, 23, 156 N. W. 188, L. R. A. 1916D, 101; Bremhorst 
v. Phillips Coal Co., 202 Iowa, 1256, 211 N. W. 898; Walters v. lowa Electric 
Co., 203 Iowa, 471, 212 N. W. 884; Graves v. Allert & Fuess, 104 Tex. 614, 142 
S. W. 869, 39 L. R. A. (N. S.) 591; 9 C. J. 810, § 149, and note 19; 17 C. J. 
885; Sutherland on Damages (3d Ed.) § 699. So far, we think, this rule of 
damages was accurate. 

[3] But in the following instruction the court, in substance, told the jury 
that if, after applying the measure of damages above indicated, they found the 
plaintiff was entitled to recover, they would be justified in allowing him as 
damages rentals for a period not to exceed ten months and for a greater sum 
than $1,500. This, we think, was error. When the plaintiff received full com- 
pensation under the above rule for measuring damages, he must be satisfied 
therewith. 

There is no contention in the case that the defendant used a longer time 
in the making of these repairs than was reasonably necessary, and we can see 
no occasion for giving the jury the right to assess, in addition to the compen- 
satory damages, any amount as rental. If the claim of the plaintiff were that 
he was seeking damages in an amount necessary to put the property in the 
condition it should have been placed by the defendant after the defendant had 
completed the job and tendered it to him, which, of course, would take some 
length of time after the property was turned over to him, then, under such 
circumstances, we can see a reason for allowing rental; but the plaintiff is not 
trying his case on this theory. He insists in this court that the measure of 
damages given was the proper one, and, having accepted that as a proper meas- 
ure of damages, he must abide the results. 

The plaintiff argues that, even though these instructions were erroneous, 
the jury allowed him nothing for rent because of the fact that, under the testi- 
mony, the amount given him by the jury was not nearly enough to cover the 
actual damages, and therefore nothing was allowed for rent. The jury re- 
turned a verdict for $2,125, and we have no means of knowing whether or not 
that included rent. It is possible that the jury did not estimate the actual dam- 
ages of the plaintiff as highly as the plaintiff thinks they should have been, 
and may have allowed him something by way of rent for the property. Hav- 
ing no means of determining this matter, we cannot say that the instruction 
was nonprejudicial. 

[4] Some question is raised as to the admissibility of testimony of a witness 
by the name of Reynolds, tendered by the defendant, who occupied this prop- 
erty as a tenant and vacated on the llth day of July, 1925. It was sought to 
prove by this witness that the floors in the house at the time he vacated were 
very uneven and in a bad condition. The plaintiff took possession of the prop- 
erty after Reynolds moved out, and the fire occurred on the 8th of August fol- 
lowing. Although plaintiff claims that they leveled these floors before the time 
the fire occurred, the court excluded this testimony on the ground that it was 
too remote. In this we think the court erred. It should have been admitted. 

[5] The defendant further tendered a witness by the name of Phil Cro- 
gan, whom it was claimed helped the plaintiff in attempting to level the floors 
some four or six weeks before the fire. He testified that the floors were very 
much out of level, and the plaintiff said at that time that the defects would not 
be noticed by the use of carpets, and that the stairway would cover part of 
the — This testimony was rejected, and, we think, should have been ad- 
mitted. 

Some other minor objections are raised, but on a retrial of the case they 
are not likely to arise, and we give them no further consideration. For the er- 
rors pointed out, the case is reversed. 

Reversed. 

Stevens, C. J., and De Graff, Morling, and Wagner, JJ., concur. 





The Insurance Law Journal, Vol. 72 [Mar., 1929 


KITCHEN yv. YORKSHIRE INS. CO. et al. 
Court of Appeals of Kentucky. Nov. 20, 1928. 
10 Southwestern Reporter (2d) 1074. 

1. INSURANCE—POLICY MAY BE REFORMED FOR MUTUAL MIS- 
TAKE OR FRAUD OF ONE PARTY AND MISTAKE OF OTHER, 
BUT EVIDENCE MUST BE CLEAR. 

An insurance policy may be reformed to express the real contract between 
the parties, where it fails to embrace it, either by reason of mutual mistake of the 
parties or the fraud of one and mistake of the other, but the evidence es- 
tablishing the fraud or mistake must be clear and convincing. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

2. INSURANCE—PERSON SEEKING TO ENFORCE ORAL INSURANCE 
CONTRACT MUST PROVE CONTRACT POSSESSING ESSENTIALS 
OF WRITTEN ONE. 

Person claiming insurance under an oral contract must prove an oral agree- 
ment possessing all of the essentials of a written contract of insurance, show- 
ing the subject-matter agreed on, the risk insured against, the rate of prem- 
ium, duration of risk, amount of insurance, identity of parties, and that the 
minds of parties met touching such matters. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


3. INSURANCE—EVIDENCE, NOT DISCLOSING THAT PREMIUM WAS 
AGREED, OR THAT IDENTITY OF PARTIES AND SUBJECT-MAT- 
TER OF RISK INSURED WAS UNDERSTOOD, HELD THAT THERE 
WAS NO ORAL CONTRACT. 

In action on fire policy, where the evidence did not disclose that premium 
was agreed on, or that identity of parties and subject-matter of risk insured was 
understood, where plaintiff attempted to establish oral contract when written 
contract failed, held, that there was no oral contract. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal from Circuit Court, Boyd County. 

Action by E. E. Kitchen against the Yorkshire Insurance Company and 
another. Judgment for defendants, and plaintiff appeals. Affirmed. 

Woods, Stewart & Smoot, of Ashland, for appellant. 

Dysard & Miller, of Ashland, for appellees. 

Locan, J. The appellant purchased an outfit for a bakery from a man living at 
Olive Hill, Ky., and removed it to Ashland, where he rented a building and set 
up his equipment for business. The testimony shows that he had formerly 
owned the same outfit while he was engaged as a baker in Grayson, Ky., and 
that thereafter, with the same equipment, he engaged in business at Olive Hill, 
where he failed, and his outfit was sold by his creditors. When he purchased 
the bakery outfit, he agreed to pay $800 for it. He gave a check for $200, and 
for the remainder of the purchase money he executed a mortgage on the prop- 
erty which he had purchased. The $200 check was not paid. He purchased a 
few articles from the owner of the building which he rented in Ashland, as 
well as a few supplies from different merchants, which supplies were necessary 
for the conduct of his business. 

On August 29, 1924, appellant went to one C. F. Crane, who was employed 
by the .Chesapeake & Ohio Railroad Company, and requested Crane to obtain 
for him insurance in the sum of $2,400 on his bakery outfit and his supplies. 
Crane, it appears, was not the agent of any insurance company, but he acted 
as a go-between in procuring insurance for some of his friends, and doubtless 
received a commission therefor. He took up the question of insurance for ap- 
pellant with the agent of the North-Western Fire & Marine Insurance Com- 
pany, and also with the agent of the Yorkshire Insurance Company, which are 
the appellees. At the time appellant talked with Crane, there was no agree- 
ment as to the company, or companies, from which the insurance should be 
procured, and neither was there any agreement as to the amount of premium 
which should be paid. Crane advised appellant that he would have the insurance 
contract, or contracts, ready for him by the following Monday. Appellant did 
not know whether the insurance would be covered by one policy or more than 
o The policy in the North-Western was for $1,800, and the Yorkshire for 
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Crane appears to have been informed by appellant that he owned all the 
equipment in the building where his business was conducted, when, as a mat- 
ter of fact, much of the equipment was owned by the landlord. It also appears 
that Crane was informed by appellant that his wife had sold certain property 
with which to buy the bakery outfit. He did not know that there was a mort- 
gage against the property at the time he obtained the policies for appellant. 
This is the explanation offered for the large amount of insurance in proportion 
to the small value of the property covered. 

The policies were issued on August 31, and signed by the local agent of 
the companies, and delivered to the stepson of appellant. Appellant claims 
that he did not know that the policies had been delivered to his stepson, or 
that they had been issued. On Sunday night, August 31, the property was 
destroyed by fire. Proofs of loss were submitted, but the companies refused 
payment. The companies defended on the grounds that the policies were never 
delivered to appellant, and that they were obtained by fraud and misrepresenta- 
tion on the part of appellant, and for these reasons they were not liable. A 
further ground relied on was that, if it should be held that the policies were 
issued and accepted, still they were void because of the provision contained 
in them that they should be invalid, if the title of the plaintiff was anything 
other than a fee-simple title to the property, and, further, that they were void 
because of a provision to the effect that if the property covered by the policies 
was at the time, or should become, incumbered by a chattel mortgage. An- 
other ground relied on was that the policies should be void, if appellant had 
concealed or misrepresented in writing, or otherwise, any material circumstance 
concerning the insurance, or the subject-matter thereof, or the interest of the 
insured in the property, or if the interest of the insured in the property was 
not truly stated therein, or in case of any fraud or false swearing by the in- 
sured touching any matter relating to the insurance, or the subject-matter 
thereof, either before or after the loss. It was alleged that appellant had vi- 
olated each of the provisions of the policies relied on by appellees as a de- 
fense. Both cases will be disposed of in this opinion. There is no doubt that 
the property was incumbered at the time the policies were issued, and it is 
hardly disputed that the value of the property was grossly misrepresented. It 
is also shown by the testimony that in making out the proofs of loss appellant 
stated that there was no incumbrance against the property. It is also estab- 
lished that much of the property in the building occupied by him did not belong 
to him, and was the property of his landlord. 

Counsel for appellant do not seriously contend that he should recover, if 
he is bound by the provisions found in the policies. They sought to avoid the 
effect of these provisions by appropriate pleadings asking that the terms of 
the policies be reformed so that they would express the real contract, as alleged, 
between the parties. It is insisted that the contract for insurance was oral, 
and that the only provisions of the contract were that the property should be 
covered by the insurance to the extent of $2,400, and that the amount of the 
premium should be paid by appellant. They rely solely on the case of Spring- 
field Fire & Marine Insurance Co. v. Snowden, 173 Ky. 664, 191 S. W. 439. The 
opinion in that case barely carries its own weight. It is true that case bears 
a similarity to the present cases in some respects. In that case, however, the 
facts were different materially from the facts in the cases under consideration. 

[1] It is true that it has been held by this court in a number of cases that 
a policy of insurance may be reformed to express the real contract between the 
parties, where it fails to embrace the contract, either by reason of the mutual 
mistake of the parties, or the fraud of one and the mistake of the other. In 
all such cases, however, such reformation should not be adjudged, unless the 
evidence establishing the fraud or mistake is clear and convincing. Springfield 
Fire & Marine Insurance Co. v. Snowden, supra; Anderson v. S. V. & E. Rail- 
way Co., 171 Ky. 740, 188 S. W. 772; Coleman v. Illinois Life Insurance Co., 82 
S. W. 616, 26 Ky. Law Rep. 900; Ison v. Sanders, 163 Ky. 605, 174 S. W. 505; 
Brown v. Home Insurance Co., 203 Ky. 715, 262 S. W. 1088. 


(2, 3] It has never been held by this court that an oral contract of insur- 
ance may be enforced, unless it contains all of the essential elements necessary 
to constitute a valid contract. The general rule is that the person claiming 
under such a contract must prove an oral contract possessing all of the essen- 
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tials of a written contract of insurance. The subject-matter must be agreed 
upon, and also the risk insured against, the rate of premium, the duration of the 
risk, the amount of insurance, and the identity of the parties. The minds of 
the parties must meet touching these matters. Hartford Fire Insurance Co. 
v. Trimble, 117 Ky. 583, 78 S. W. 462, 25 Ky. Law. Rep. 1497; Georgia Casualty 
Co. v. Bond-Foley Lumber Co. 187 Ky. 511, 219 S. W. 442; Brown v. Home In- 
surance Co., supra. The evidence in the cases before us does not disclose that 
the amount of premium was agreed on, or that the identity of the parties was 
understood, and the subject-matter of the insurance and the risk insured 
against obviously were not clearly understood, or policies aggregating $2,400 
would not have been issued to cover property of a value of less than half of 
that sum. An oral contract for insurance cannot be consummated, unless the 
parties reach an agreement upon all the elements essential to the contract. 

In the case of Hopkins v. Phoenix Fire Insurance Co., 200 Ky. 365, 254 §, 
W. 1041, this court held that, where the applicant for insurance designated no 
particular company in which he desired the insurance, he could not claim a 
binding contract before the actual issuance and acceptance of a policy. The 
court said: 

“It therein appears that Eastham not only represented the defendant, but a 
number of other companies, and that there was no designation by plaintiffs or 
Davidson of any particular company in which they desired the insurance. 
Neither was there any statement of the terms of the insurance either as to 
rate of premium or duration of the risk; and this court has held that where 
an agent represented more than one company and in the negotiations, though 
otherwise complete, there was no designation of the company, no binding con- 
tract was entered into.” 

A number of cases are cited as supporting the principle thus stated in that 
opinion. Measuring appellant’s claim by the standard set up by this court in 
previous cases, we are driven to the conclusion that he was not entitled to a 
reformation of the contracts. Such being the case, he is bound by the provi- 
sions found in the policies, and there is no serious argument advanced that he 
is entitled to recover, if the provisions of the policies are binding on him. 

Judgment affirmed. 


STUYVESANT INS. CO. v. BARKETT. 
Court of Appeals of Kentucky. Nov. 23, 1928. 
11 Southwestern Reporter (2d) 87. 

1. INSURANCE—NOTICE OF CANCELLATION BY INSURER TO BRO- 
KER MERELY AUTHORIZED TO PROCURE INSURANCE IS NOT 
NOTICE TO INSURED. 

A broker or agent employed by owner to procure policy of insurance on 
property is not authorized to accept notice of cancellation of such policy, but 
his employment is at an end when he procures the insurance, and subsequent 
notice to him by insurance company of cancellation of its policy is no notice 
to insured. 

(For other cases, sce Insurance, Dec. Dig. § 229[3].) 


2. INSURANCE—NOTICE OF CANCELLATION TO BROKER INTRUST- 
ED.BY OWNER WITH DUTY OF KEEPING PROPERTY INSURED 
AND OBTAINING OTHER INSURANCE IN LIEU OF CANCELLED 
POLICIES IS NOTICE TO INSURED, PROVIDED BROKER SUBSTI- 
TUTES ANOTHER POLICY. 

When broker or agent is intrusted by owner with duty of keeping owner’s 
property insured, taking out policies thereon, and authorized to obtain other 
insurance in lieu of expired or canceled policies, broker or agent is general 
agent of owner in those respects, and notice to him of cancellation of policy, 
provided he substitutes therefor another policy for like amount is notice to 
insured. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

3. INSURANCE—AUTHORITY OF BROKER INTRUSTED BY OWNER 
WITH DUTY OF KEEPING PROPERTY INSURED IS QUESTION 
FOR JURY, WHERE MADE ISSUE BY EVIDENCE. . 
Authority of broker or agent intrusted by owner with duty of keeping 
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owner’s property insured is question of fact for jury, where nature and charac- 
ter of agency is made an issue by the evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 


4. INSURANCE—EVIDENCE HELD NOT TO SHOW AS MATTER OF 
LAW THAT BROKER WAS AGENT OF INSURED IN ACCEPTING 
INSURER’S NOTICE OF CANCELLATION. 

Facts held not to show as matter of law that insurance broker, who for 
number of years had carried all insurance of plaintiff with authority to keep 
property insured, select insurers, and renew policies when they expired, was 
insured’s agent for purpose of accepting notice by insurer of cancellation of 
policy and substituting another therefor. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 


5. INSURANCE—INSURED, KNOWING THAT BROKER ASSUMED TO 
ACT AS HIS AGENT IN ACCEPTING NOTICE OF CANCELLATION 
AND SUBSTITUTING ANOTHER POLICY, COULD NOT RATIFY 
PART OF TRANSACTION AND DISAFFIRM REMAINDER. 

Where insurance broker, who for several years was authorized to keep in- 
sured’s property insured, select insurers, and renew policies, assumed to act 
as agent of insured for purpose of accepting notice of cancellation of policy 
and substituting another therefor, insured with full knowledge of facts could 
elect either to ratify or disaffirm broker’s act, but he could not ratify part of 
transaction to his advantage and disaffirm that detrimental to him. 

(For, other cases, see Insurance, Dec. Dig. § 112.) 


6. INSURANCE—INSURED ACCEPTING POLICY SUBSTITUTED BY 
BROKER FOR CANCELED POLICY RATIFIED ACTS OF BROKER. 
Where insured, with full knowledge that broker assumed to act as his agent 

in accepting notice of cancellation of policy and substituting another therefor, 

accepted substituted policy and collected amount thereof, he thereby ratified 
acts of broker in accepting notice of cancellation and substituting another pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 234.) 

%. INSURANCE—INSTRUCTION REQUIRING INSURED’S CONSENT TO 
CANCELLATION OF POLICY HELD ERROR, WHERE POLICY 
PERMITTED INSURER TO CANCEL WITHOUT INSURED’S CON- 
SENT. 

Where policy sued on provided that insurer had right to terminate policy on 
five days’ notice without consent of insured, instruction requiring insured’s con- 
sent to cancellation of policy and substitution of another therefor held erro- 
neous. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

Appeal from Circuit Court, Fulton County. 

Action by W. S. Barkett against the Stuyvesant Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed with dircctions. 

Hester & Stahr, of Hickman, and Woodward, Warfield & Hobson, of Louis- 
ville, for appellant. 

W. J. Webb, of Mayfield, for appellee. 

Rees, J. In January, 1925, the appellee, W. S. Barkett, who was the plaintiff 
below, carried fire insurance on his household goods to the amount of $2,500, 
in three policies—two for $1,000 each, and one for $500. One of the $1,000 pol- 
icies was issued by the Hartford Insurance Company in January, 1925, and in 
February, 1925, it notified its agent at Hickman, Ky., J. Dee Henry, to cancel 
a large number of its policies, including the one on appellee’s property. The 
company gave Henry until April 30 to take up the outstanding policies and re- 
Place them with policies in other companies. Henry was not able to *rewrite 
the insurance covered by some of the policies directed to be canceled in com- 
panies represented by him, and appellee’s policy was one of these. Henry 
asked Miss Effie Bruer who was appellant’s agent at Hickman, if she would 
write a policy for appellee for $1,000 to be substituted for the policy of the 
Hartford Insurance Company. She wrote a policy for $1,000 on appellee’s 
household goods in appellant company on May 8, 1925, but made it effective 
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as of April 30, 1925, on. which date the Hartford Insurance Company policy was 
canceled. She delivered the policy to Henry, who delivered it to appellee. As 
soon as the state agent of appellant company learned that Miss Bruer had 
written this policy he notified her to cancel it, and she notified Henry that ap- 
pellant’s policy, which she had issued to appellee, had been canceled. Henry 
then wrote a policy for the same amount and on the same property in the 
Northern Assurance Company. This policy was written on the 22d day of 
May, 1925, but was made effective as of April 30, 1925. Henry claims that he 
delivered the Northern Assurance Company policy to appellee and informed 
him that it had been written to take the place of the Stuyvesant Insurance 
Company policy which had been canceled. Appellee denies that this conversa- 
tion took place. Both Henry and Miss Bruer failed to take up the policy. 

On February 10, 1926, the property covered by the policies above described 
was totally destroyed by fire. Appellee filed his proof of loss with the Northern 
Assurance Company, and that company paid to him $1,000. He also demanded 
payment from appellant, which was refused upon the ground that the policy 
had been canceled. Appellee then brought this suit on the policy and recovered 
judgment for the full amount, and from that judgment the defendant has ap- 
pealed. 

One of the grounds relied upon by appellant for a reversal is the refusal 
of the trial court to sustain its motion for a peremptory instruction. This 
ground for reversal is based on the theory that the policy was validly canceled 
because Henry was an insurance broker having general authority to repre- 
sent the appellee for the purpose of keeping the latter’s property insured and 
to select the insurers and to deal with them generally with reference thereto 
on behalf of his principal, and that notice to him of the cancellation of the 
policy was notice to appellee. 

The policy in question contained the following provision: 

“This policy shall be canceled at any time at the request of the insured; 
or by the company by giving five days notice of such cancellation.” 

By this provision the insurer had the right to cancel the policy at any time 
by giving five days’ notice to the insured. The only purpose of the notice to 
be given by the company upon cancellation is to enable the insured to obtain 
insurance elsewhere before he is subjected to risk without protection. The un- 
disputed evidence shows that Henry had carried all of appellee’s insurance for 
a number of years; that he was authorized to keep appellee’s property insured, 
to select the insurers, renew the policies when they expired, and that at least 
in one instance he had obtained other insurance in lieu of a canceled policy. 
Appellee attempted to show that he had been carrying insurance to the amount 
of $3,500 on his household goods, but he could only show this by including the 
appellant company’s policy. All of the evidence was to the effect that he had 
carried $2,500 insurance on his household goods for a number of years, and 
that he had never requested Henry to increase that amount. The evidence 
also conclusively shows that appellee never paid the premium on the appellant 
company’s policy, but did pay the premium on the Northern Assurance Com- 
pany policy. 

[1-3] It is a well-settled rule that a broker or agent employed by an owner 
to procure a policy of insurance on property is not authorized to accept no- 
tice of the cancellation of such policy. His employment is at an end when he 
procures the insurance, and the subsequent notice to him by the insurance 
company of the cancellation of its policy is no notice to the insured. Connec- 
ticut Insurance Co. v. T. C. Caummisar & Sons, 218 Ky. 378, 291 S. W. 776. 
It is equally well settled that when a broker or agent is intrusted by an owner 
with the duty of keeping the owner’s property insured, taking out policies 
thereon, and authorized to obtain other insurance in lieu of expired or canceled 
policies, the broker or agent is the general agent of the owner in these re- 
spects as to the latter’s insurance, and notice to him of cancellation of a policy, 
provided he substitutes therefor another policy for a like amount, is notice 
to the insured. However, the authority of such an agent or broker is a ques- 
tion of fact for the jury, where the nature and character of the agency is made 
an issue by the evidence. In Cooley’s Briefs on Insurance, vol. 2, p. 4594, it 
is said: 

“As a general rule, an agency to procure insurance is not, as a matter of 
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law, presumed to continue for the purpose of cancelling the insurance pro- 
cured, or of. receiving notice of such cancellation. Such an agency terminates 
when’ the insurance is procured, and the policy delivered to the principal.” 

And further: 

“The broad rule must, howevér, be modified if the agency is a general one, 
and not merely a special agency for that particular policy. A notice cancelling 
a policy given to a broker employed generally to look after all of the policy 
holder’s insurance business, and who has exercised such employment contin- 
uously for a considerable period, is sufficient. This is the principle underlying 
the leading case of Stone v. Franklin Ins. Co., 105 N. Y. 543, 12 N. E. 45, and 
it has been approved and followed in numerous well considered cases.” 

In the Caummisar Case, supra, it was held that there was no evidence to 
show that the agent possessed any such general powers as to constitute him 
the agent of the insured for the purpose of receiving notice of cancellation, but 
after citing authorities upholding the view that an agent employed by the 
insured only for the purpose of procuring the policies sued on is not author- 
ized to accept notice of cancellation of the policies, the court said: 

“The same authorities and all others to which our attention has been called, 
confine the rule as just stated to cases and instances where the agent or broker 
possessed only special authority to effect the insurance and which it is held 
terminated when that was done. On the other hand, as stated in the text of 
R. C. L. referred to, ‘Where, however, a property owner constitutes the agent 
of fire insurance companies or a broker as the agent to keep the property in- 
sured and empowers him to select the insurer, the agent has the power to can- 
cel the policies without notice to the insurer and to substitute therefor a pol- 
icy in another company,’ and that is especially true where the agent or broker 
of the insured is not the agent of the insuring company.” 

[4-6] Here the agent was not the agent of the insuring company, but we 
cannot say, from the authority admittedly conferred upon Henry by appellee 
and the course of dealings between them as disclosed by the evidence, that, as 
a matter of law, the former possessed such general powers as to constitute him 
the agent of the appellee for the purpose of accepting notice of the cancellation 
of the policy in suit and substituting therefor the Northern Assurance Com- 
pany policy. But if the facts in this case are not sufficient to show as a matter 
of law that Henry, as agent of appellee, was authorized to accept notice of 
cancellation of appellant company’s policy and to substitute therefor the North- 
ern Assurance Company policy, what is the effect of appellee’s action is as- 
serting and collecting the claim against the Northern Assurance Company? 
Even if Henry was not the insured’s agent when the substitution was made, he 
did assume to act as such agent, and, with full knowledge of the facts, appellee 
may elect either to ratify or disafirm the acts of Henry; but he cannot ratify 
a part of the transaction that is to his advantage and disaffirm what is detri- 
mental to him. Elk Valley Coal Co. v. Thompson, 150 Ky. 614, 150 S. W. 817; 
Doan v. Ball, 215 Ky. 448, 285 S. W. 208. The rule is thus stated in 21 R. C. L. 
923: 

“If a principal elects to ratify any portion of an unauthorized transaction 
of his agent he must ratify the whole of it. He cannot avail himself of such 
acts as are beneficial to him, and repudiate such as are detrimental, whether 
the ratification be expressed or implied.” 


Appellee cannot claim a benefit arising from the act of his agent in taking 
out a policy, and at the same time repudiate the object and purpose for which 
the new policy was obtained. The Northern Assurance Company policy was 
taken out by Henry, assuming to act for appellee, to replace the policy written 
a few days before in appellant company. The two policies were effectiye as of 
the same date, were for like amounts, and covered the same property. The new 
policy was taken out as a substitute for the canceled pokey- and not fer the 
purpose of increasing the amount of insurance already on the property. By 
accepting the substituted policy and collecting the amount thereof appellee ra- 
tified the acts of Henry in accepting notice of cancellation of the policy in suit 
and substituting therefor insurance with another company. The facts in Arn- 
feld v. Guardian Assurance Co., 172 Pa. 605, 34 A. 580, are very similar to the 
facts in this case. There plaintiff employed a broker to procure insurance, and 
the broker obtained a policy from the Guardian Assurance Company. This 
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company thereafter notified the broker of its purpose to cancel the policy 
within five days. Acting upon the notice, the broker at once procured a pol- 
icy in the Queen Company and notified the Guardian Company and assured it 
that it was relieved from further liability. The insured accepted the policy 
from the Queen Company, and that company paid its proportion of the loss. 
Action was also brought on the first policy, and in holding that if the second 
policy was taken out as a substitute for the first no recovery could be had on 
the first policy, the court said: 

“It may be conceded that there was no formal, technical cancellation of 
the policy issued by the defendant. It was in possession of plaintiffs. Defend- 
ant had not returned or offered to return to them the premium. But was there 
a substitution of the liability of a third party for that of the defendant, by the 
consent of the plaintiffs, defendant, and the third party? Defendant's con- 
tract was one of indemnity in a fixed amount, against loss by fire on certain 
goods. A third party, the Queen Insurance Company, took its place, and in- 
demnified plaintiffs against precisely the same loss, in the same amount, on 
the same goods, then stood by its contract, and paid the loss. This was a com- 
plete and effectual substitution of another insurer in place of defendant, and 
this was by the consent of all parties interested; for it is not important to dis- 
cuss the exact authority of an insurance broker, as Zugschmidt was, and de- 
termine to what extent he was the agent of the insured and the insurers—that 
is, where the line should be drawn. It is undisputed he acted throughout for 
the plaintiffs and for both companies, and communicated with both; and all 
consented, and ratified his acts. Nor is it controlling that there was no formal 
cancellation or surrender of the first policy. The plaintiffs got the policy in 
the Queen Company, and, what is more important, got the money upon it. The 
premium they had paid to the defendant, in so far as they were entitled to a 
return of it, is owing by the defendant, through the broker, to the Queen Com- 
pany, to whom the broker, acting for plaintiffs, transferred defendant’s liabil- 
ity. Plaintiffs ought to have surrendered for cancellation defendant's policy. 
What ought to have been done, equity will consider as having been done. The 
case is not unlike that of a creditor who has taken surety for a debt. The sure- 
ty declines to be longer responsible. The debtor procures a new surety, ac- 
ceptable to the creditor, who takes the place of the first on a new note. The 
creditor retains possession of the old note. The new surety pays the debt. 
The creditor sues the first surety on the old note, alleging it had never been 
formally delivered up or canceled. ‘In such case the learned judge of the court 
below would very promptly have said that, if a creditor be once paid, his mere 
possession of the old note would not warrant the exaction of a second payment 
of the same debt. It seems to us there is no distinction between the supposed 
case and the one before us, except that the first is a contract for suretyship, 
and the second of indemnity. The injustice worked by permitting a second re- 
covery in the one is the same as in the other. No party ought to be allowed 
to recover twice for the same debt, no matter how many instruments evidenc- 
ing the amount of his debt he may hold, nor how many distinct obligors there 
may be on them. Most creditors are content if their debt be paid once. All 
ought to be.” 

Also see Larsen v. Thuringia American Insurance Co., 208 Ill. 166, 70 N. E. 
31; Snyder v. Commercial Union Assurance Co., 67 N. J. Law, 7, 50 A. 509; Id., 
67 N. J. Law, 626, 52 A. 384; Hamm Realty Co. v. New Hampshire Fire Insur- 
ance Co., 80 Minn. 139, 83 N. W. 41; Phoenix Insurance Co. v. State, 76 Ark. 
180, 88 S. W. 917, 6 Ann. Cas. 440; National Fire Insurance Co. vy. Oliver (Tex. 
Civ. App.) 204 S. W. 367; Hollywood Lumber & C. Co. v. Dubuque Fire & 
9 pelea Co., 80 W. Va. 604, 92 S. E. 858; White v. Ins. Co. (C. C.) 

3 F. 161. 

While it is argued that the Northern’ Assurance Company policy was taken 
out as a substitute for the policy in suit, and appellee having accepted the form- 
er and collected the amount thereof cannot maintain an action on the first 
policy, there is no pleading to support this contention. Appellant in its ans- 
wer pitched its defense solely on the ground that Henry was appellee’s agent 
authorized to accept notice of cancellation and notice to him was notice to the 
insured. As heretofore stated, the facts as developed at the trial do not author- 
ize us to hold as a matter of law that Henry was appellee’s agent for the pur- 
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poses claimed. As the judgment must be reversed on other grounds, the appel- 
lant may, if it so desires, amend its pleadings so as to plead as a defense the 
election of appellee to ratify the act of Henry in substituting the Northern As- 
surance Company policy for the policy in suit. 

[7] Appellant complains of the action of the trial court in permitting ap- 
pellee and Mrs. Edna Shaw to testify to an alleged conversation Henry had 
with appellee at the latter’s store after the fire, when it is claimed by them 
Henry examined appellee’s policies, made a list of them, and told him they were 
in good standing. The admission of this testimony was error prejudicial to ap- 
pellant. Henry was not appellant’s agent, and this evidence was not compe- 
tent as substantive evidence. The only purpose for which it would be admis- 
sible would be to contradict Henry, but appellee did not lay the foundation for 
the contradiction. 

(8] Appellant also complains of instructions 1 and 2, which, in substance, 
authorized the jury to find for the insurer if they believed from the evidence 
that the plaintiff consented and agreed to a cancellation of the policy sued on 
and accepted in lieu thereof a policy in the Northern Assurance Company for 
the same amount and with the understanding that the first policy was canceled. 
Under any view of the case the instructions were erroneous. The insured’s 
consent to the cancellation of the policy was unnecessary. By the terms of the 
policy the insurer had the right to terminate the policy on five days’ notice 
without the consent of the insured. 

Judgment reversed with directions to grant appellant a new trial, and for 
further proceedings consistent herewith. 

The whole court sitting. 


DIXIE FIRE INS. CO. v. MINICK. 
Court of Appeals of Kentucky. Nov. 27, 1928. 
11 Southwestern Reporter (2d) 141. 

1. INSURANCE— VALUED POLICY LAW DOES NOT PRECLUDE 
OTHER INSURANCE, SO AS TO BAR RECOVERY FOR FATAL LOSS 
ON ONE POLICY AFTER COLLECTING AMOUNT THEREOF UN- 
DER ANOTHER (KY. ST. § 700). 

Ky. St. § 700, declaring insurer liable for full estimated value of real property, 
as fixed in policy, on total loss by fire, does not preclude owner from insuring 
property in two or more companies, so as to bar recovery on one policy after 
collecting as much as or more than amount thereof under policy, in absence of fraud 
in fixing value. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE—POLICY DOES NOT COVER SUBSEQUENT ADDITIONS 
TO BUILDING, UNLESS SO PROVIDING EXPRESSLY OR BY NECES- 
SARY IMPLICATION. : 

A policy of insurance does not cover additions to insured building after the 
policy was issued, unless it so provides in express terms or by necessary implication. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 

3. INSURANCE—FIRE INSURER HELD NOT RELIEVED FROM PAYING 
FULL AMOUNT OF POLICY BY PROPORTIONAL LIABILITY 
CLAUSE, WHERE TOTAL LOSS EXCEEDED WHOLE INSURANCE 
(KY. ST. § 700). 

Insurance company, issuing policy for $500 on barn, totally destroyed by fire 
after insured obtained $900 additional insurance from another company to cover 
additions made after first policy was issued, held not relieved from payment of 
full amount of policy, under Ky. St. § 700, by clause limiting liability to proportion 
of loss that amount of policy bears to whole insurance, where total loss exceeded 
whole insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


4. INSURANCE—INSURER CANNOT CONTRACT AGAINST STATUTORY 
LIABILITY FOR FULL AMOUNT OF POLICY AFTER TOTAL LOSS 
(KY. ST. § 700). ' 

Insurance company cannot legally contract, directly or indirectly, against plain 
provision of Ky. St. § 700, that insurer shall be liable for full estimated value of 
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insured realty as fixed in policy in case of total loss, by clause in policy limiting 
liability to proportion of amount thereof to whole insurance. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


Appeal from Circuit Court, Barren County. 

Action by A. E. Minick against the Dixie Fire Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Hite H. Huffaker, of Louisville, W. L. Porter, of Glasgow, and John R. 
Moremen, of Louisville, for appellant. 

E. H. Smith, of Glasgow, for appellee. 

Wus, J. This is an action upon a fire insurance policy and a novel contention 
is presented. The Dixie Fire Insurance Company insured the barn of A. E. 
Minick in the sum of $500 against damage or destruction by fire. The barn was 
later enlarged, and Minick obtained $900 additional insurance in another insurance 
company, represented by the same agent that represented the Dixie Fire Insurance 
Company and had issued its policy to Minick. The barn was destroyed by fire 
whilst both policies were in force. The larger policy was paid in full, but the 
Dixie Fire Insurance Company declined to pay any part of the amount claimed 
under its policy. Minick thereupon sued it, and recovered a judgment for $500, to 
reverse which the Dixie Fire Insurance Company prosecutes this appeal. 

[1] The defense interposed by the defendant was that payment by the other 
insurance company of the $900 specified in its contract extinguished the claim 
against the appellant upon its $500 policy. The theory was that by virtue of section 
700 of the Kentucky Statutes, known as the Valued Policy Law, the value of the 
property insured was fixed at $500 as between it and the insured, and, when the 
latter collected as much or more than that sum, he lost his right to enforce his other 
contract. Section 700 of the Kentucky Statutes provides that, in case of total loss 
by fire of real property insured for a specified sum, the insurer shall be liable for the 
full estimated value of the property insured as the value thereof is fixed in the face 
of the policy. There is a further provision regarding partial loss, and also an 
allowance for depreciation of the property after the date of the policy. The 
statute also makes the insured liable for any fraud he may practice in fixing the 
value of the property, if the company is misled thereby. 

The insistence is that this statute fixes the value of the property at the amount 
named in the policy and that it is conclusive as to both parties. The argument 
proceeds upon a misapprehension of the law. It was not designed to preclude the 
owner of the property from insuring it in two or more companies. The statute was 
enacted to eliminate contention as to the value of property which generally arose 
after it had been destroyed by fire. The statute requires that the value fixed in the 
policy shall constitute the measure of the insurer’s liability in the event of total loss 
of the property. It invalidates all subterfuges and closes the door to all sorts of 
expedients that might be designed to accomplish by indirection what the statute 
plainly prohibits. Hartford Fire Ins. Co. v. Henderson Brewing Co., 168 Ky. 715, 
182 S. W. 852; Sachs v. L. & L. Fire Ins. Co., 113 Ky. 88, 67 S. W. 23, 23 Ky. Law 
Rep. 2397. 

{2] The statute is not susceptible to the construction that the property may not 
be of greater value than the policy names or the subject of additional insurance. 
In this case the policy of appellant covered the original building to the extent of 
$500, but did not cover the additions thereto, which were made after the policy was 
issued. A policy of insurance does not cover additions to a building made after 
the policy was issued, unless it so provides in express terms or by necessary 
implication. Old Colony Ins. Co. v. Berryman Realty Co., 193 Ky. 7, 234 S. W. 
748, 21 A. L. R. 292. re 

The later policy covered the additions to the barn and the two policies 
indicated an agreed total value of $1,400 insurable interest in the entire structure. 
One company agreed to pay $500 in case of total loss, and the other agreed in that 
event to pay $900. Each consented for the assured to have other concurrent 
insurance. Under section 700 of the statutes, each insurer became liable for the 
full amount fixed by its contract, in the absence of any fraud on the part of the 
owner in fixing the value. None is claimed in this case. The position of the 
appellant is wholly untenable. Although the statute made the contract, in the 
event of total loss, the minimum measure of the value of the insured property, it 
did not imply that the property might not be worth a greater sum. An owner may 
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carry a $500 policy of insurance on a building worth many times that amount, and 
the fact that there is other insurance for larger amounts does not affect the 
validity of the smaller policy. No authority for the argument of appellant is 
adduced, and we venture to suggest that none could be found. According to 
appellant’s argument, if the owner of a building worth $10,000 should insure it for 
one-half its value in five different companies for $1,000 each, and suffer a total 
loss of the building, he could collect only on one of the policies. Such a construc- 
tion of the statute would not only do violence to its plain provisions, but wholly 
pervert its purpose. 

[3, 4] Argument is also advanced by appellant that it was entitled ‘to relief 
under the contributing clause of the policy. That clause was as follows: 

“This company shall not ‘be liable under this policy for a greater proportion of 
any loss on the described property, or for loss by and expense of removal from 
premises endangered by fire, than the amount hereby insured shall bear to the 
whole insurance, whether valid or not, or by solvent or insolvent insurers, covering 
such property.” 

Under the facts of this case, as admitted in the pleadings, appellant has not 
been held liable for a greater proportion of any loss than that fixed by the clause 
quoted. The total loss was in excess of $1,400, and the total insurance was for 
that amount. Under its contract the appellant is liable for $500 just as the other 
insurance company was liable for the $900 which it voluntarily paid. Furthermore, 
the insurer could not legally contract, directly or indirectly, against the plain 
provision of the statute. Hartford Fire Ins. Co. v. Henderson Brewing Co., 168 
Ky. 715, 182 S. W. 852. 

Counsel relies upon the case of Bankers’ Joint Stock Land Bank v. St. Paul 
Fire & Marine Insurance Co., 158 Minn. 363, 197 N. W. 749, but it is not in point. 
In that case the facts and statute required an apportionment of the liability to be 
made. The law of that state and the facts of that case were so variant that the 
decision has no pertinency here. The lower court was right in rendering the 
judgment for the appellee. 

The judgment is affirmed. 


CONNECTICUT FIRE INS. CO. v. ROBERTS. 
.Court of Appeals of Kentucky. June 15, 1928. 
As Modified on Denial of Rehearing Dec. 14, 1928. 
11 Southwestern Reporter (2d) 148. 

4. INSURANCE—INSURANCE COMPANY MAY CLASSIFY ITS AGENTS 
GIVING MORE POWER TO SOME THAN TO OTHERS 
Insurance company has power to select such agents as it desires, and may 

classify its agents, giving extensive powers to some, and less to others. 
(For other cases, see Insurance, Dec. Dig. § 87.) 

5. INSURANCE—INSURANCE CONTRACT IS CONSTRUED MOST 
STRONGLY AGAINST INSURANCE COMPANY MAKING IT. 
Insurance company’s contract must be construed most strongly against it, 

where company makes the contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE—INSURED IS BOUND BY LIMITATIONS ON AGENT’S 
AUTHORITY OF WHICH HE HAS NOTICE. 

Insured is bound by limitations on agent’s authority of which he has knowledge, 
though limitations affect apparent scope of agent’s employment. 
(For other cases, see Insurance, Dec. Dig. § 91.) 


7. INSURANCE—INSURED IS CHARGEABLE WITH NOTICE OF LIMI- 
TATIONS ON AGENT’S AUTHORITY CONTAINED IN APPLICATION 
OR POLICY. 

Where limitations on agent’s authority are contained in application or policy, 
insured is bound to take notice thereof, and cannot hold company for acts of 
agents beyond such limitations. 


(For other cases, see Insurance, Dec. Dig. § 90.) 
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8. INSURANCE—INSURER AGAINST FIRE MAY PROVIDE AGAINST 
OVERINSURANCE. 
Insurance company, taking fire risk, has right to provide against overinsurance 
of the property. 
(For other cases, see Insurance, Dec. Dig. § 288[1].) 


9. INSURANCE—ATTEMPTED WAIVER BY SOLICITING AGENTS, 
AUTHORIZED TO COUNTERSIGN POLICY OF PROVISION 
AGAINST ADDITIONAL INSURANCE, HELD NOT BINDING ON 
INSURANCE COMPANY, AFTER ISSUANCE OF FIRE POLICY 
EXPRESSLY LIMITING AUTHORITY OF AGENTS TO WAIVE OR 
ALTER ITS TERMS. 

Where fire policy contained provision that soliciting agents should not have 
power to waive or alter any of its terms, insured was chargeable with notice of 
limitation on power of soliciting agents to waive’ provision of policy against addi- 
tional insurance, and attempted waiver of such provision by soliciting agents after 
issuance of policy did not bind insurance company, though agents were authorized 
to countersign policy. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


10. INSURANCE—CONDITIONS AFFECTING RISK ARE MORE STRICT- 
LY ENFORCED THAN THOSE RELATING TO MANNER OF ESTAB- 
LISHING LOSS. 

Conditions affecting the risk itself are more strictly enforced than those relating 
to the mode of establishing the loss under insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Circuit Court, Shelby County. 

Action by Omar Roberts against the Connecticut Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

Frank M. Drake, of Louisville, and Todd & Beard, of Shelbyville, for 
appellant. . 

L. W. Morris, of Frankfort, and R. F. Matthews and Gilbert & Pickett, all of 
Shelbyville, for appellee. 

Drury, C. Omar Roberts recovered a judgment against the Connecticut Fire 
Insurance Company for $3,000, to reverse which it has prosecuted this appeal. 

On May 21, 1924, Cubbage & Herndon, as agents for the Connecticut Fire 
Insurance Company, took the application of Roberts for a policy of fire lightning, 
and tornado insurance for $3,000 upon his dwelling. The policy issued thereon 
contained a provision that it should become void if the insured should then have or 
thereafter make or procure any other contract of insurance on the property. 

The Connecticut Fire Insurance Company says, and it is true, that on January 
10, 1925, Roberts made a contract of insurance with the Hartford Fire Insurance 
Company by which that company issued an additional $3,500 insurance upon this 
— and $400 on the contents. The property was destroyed by fire on January 
11, 1926. 

The Connecticut Fire Insurance Company, by answer, in addition to a traverse 
of the petition, made the defense we have indicated. Roberts by reply pleaded that 
the insurance taken out in the Hartford Fire Insurance Company was taken with 
the full knowledge, consent, and acquiescence of the Connecticut Fire Insurance 
Company ; that he discussed the matter with the agents, Cubbage & Herndon, and 
discussed with them his reasons for taking it out in the Hartford; that the agents 
agreed, consented thereto, and acquiesced in the issual of a policy in the Hartford. 
In its rejoinder, the Connecticut denied this, and in a separate paragraph pleaded 
that the policy sued on contained this provision: 

“It is hereby stipulated, and notice is hereby given and accepted, that no agent 
or employee of this company, or any person or persons, other than Webb M. 
Eliott, manager of the farm department at room 1601, Insurance Exchange, No. 175 
W. Jackson boulevard, Chicago, Ill., shall have power or authority to waive or 
alter any of the terms or conditions of this policy or to make endorsements 
thereon.” ; 

The surrejoinder of Roberts was practically a repetition of his reply. Trial 
was had, and the court instructed the jury as follows: 

“The jury should find for the defendant insurance company unless it believe 
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from the evidence that after he took out the additional insurance with the Hartford 
Fire Insurance Company in the sum of $3,500, that the plaintiff told the agent of the 
defendant that he had taken out additional insurance with the Hartford Fire 
Insurance Company for the sum of $3,500, in which event the jury should find for 
the plaintiff in the sum of $3,000, the amount claimed in the petition.” 

The Selection of the Jury. 

The first ground contained in the Connecticut Insurance Company’s motion for 
a new trial is this: 

“The court erred to the prejudice of the defendant in refusing to give the 
defendant a statutory panel from which to draw the jury, although the defendant 
filed a written motion and asked for a statutory panel.” 

From the bill of exceptions, it appears that on the trial of the case this 
happened : 

“The court thereupon called a panel of jurors, from which the jury was 
required to be selected, and it appearing and being a fact that there were only 20 
jurors present for service (the other jurors of the panel having been theretofore 
excused or discharged by the court), the defendant, by counsel, moved the court 
te draw 18 men from a panel of 24 jurors to try this action, and further moved the 
court to complete the «panel according to law for the selection of the jury for the 
trial of this case; which motion the court overruled, to which the defendant at the 
time excepted and still excepts; and defendant was required to select a jury, to try 
this cause, drawn from the 20 jurors present for service, and the jury was so 
drawn over the objection of defendant.” 


This trial was begun on Thursday, February 17, 1927, which was the tenth 
day of the February term of the Shelby circuit court. For service as petit jurors 
at that term of the court there should have been summoned not less than 30 nor 
more than 36 persons, whose names had been selected in the manner provided by 
section 2243 of the Kentucky Statutes. At the February term the court should 
have selected from those summoned not less than 24, nor more than 30 jurors to 
constitute the regular panel of the petit jury, and the names of such as attend and 
are not excused should be entered of record. See section 2243 and section 2264, 
Kentucky Statutes. After those having satisfactory excuses have been let go, the 
court should in the manner provided by section 2247 make such additions to the 
list as will make the number of petit jurors not fewer than 24, nor more than 30. 
That constitutes the regular panel, and the record should show their names as 
constituting the regular petit jury panel. During the term vacancies occurring in 
the regular panel should be supplied in the same way. At the time this cause was 
called for trial, the regular panel had been reduced to 20. As more than 3 addi- 
tional jurors were required to fill it, there was but one way to get them, and that 
was by drawing names from the jury wheel or drum, as is provided by section 2247. 

After the names of these jurors have been entered of record, the clerk shall 
write their names (not less than 24, nor more than 30) on separate slips of paper 
as near the same size and appearance as may be, and these names (not less than 24, 
nor more than 30) he shall deposit in a suitable box with a sliding lid, and when a 
jury is wanted for the trial of a case these papers shall be well mixed in this box, 
and the names shall be drawn therefrom. See section 2265. For the trial of a 
civil case, as this was, the clerk draws 18 names, which he shall write as drawn, on 
two slips of paper. If any of those called are excused for cause, the clerk will 
draw from the box other names to supply the vacancies. Then the parties may make 
their peremptory challenges. See section 2267, Kentucky Statutes. 


[1-3] “It is the duty of the court to see that, when these lists are submitted 
to the litigants, none but qualified jurors are on them.” L. & N. R. Co. v. King, 
161 Ky. 324, 170 S. W. 938, and Shellman v. Louisville Ry. Co., 147 Ky. 526, 144 
S. W. 1060. It is no answer to this to argue that 18 men can be drawn from a 
panel of 20, just as well as from a panel of not less than 24, nor more than 30. The 
Legislature thought otherwise, and its will we must obey. A litigant, if he does not 
waive this right, is entitled to have a list submitted to him of 18 qualified jurors, 
drawn from a panel of not less than 24, nor more than 30. He is entitled by the 
statute to have these 18 jurors so drawn. To have a jury selected as thus provided 
is a substantial right of a litigant, and, as the Connecticuticut Fire Insurance 
Company was compelled to go to trial before a jury not so selected, the error was 
prejudicial to its substantial rights. 
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[4] Its next ground for a new trial is that the court erred in refusing to 
instruct the jury peremptorily to find for it at the close of plaintiff’s evidence, and 
erred in overruling a similar motion made at the close of all the evidence. This 
contention is founded on the limitations of its agents’ authority, which it had 
pleaded in its rejoinder. The insurance company here, being a corporation, necessa- 
rily must do business through agents. It has power to select such agents as it 
wishes and to give to them such power as it sees fit. It may classify its agents 
and give more power to some agents than to others, and we have, in recent cases, 
recognized this right. See Continental Ins. Co. v. Simpson, 220 Ky. 167, 294 S. W. 
1048; Continental Ins. Co. v. Farlan, 219 Ky. 462, 293 S. W. 952; Commonwealth 
Life Ins. Co. v. Vanhoose, 208 Ky. 741, 271 S. W. 1062; Miles v. National Union 
Fire Ins. Co., 201 Ky. 179, 256 S. W. 7; Metropolitan Life Ins. Co. v. Davis, 219 
Ky. 335, 292 S. W. 774; Staples v. Continental Ins. Co., 223 Ky. 842, 5 S. W. (2d) 
265. If this limitation, which the defendant has pleaded here, were all there is 
contained in this policy, upon the subject of authority of Cubbage & Herndon, 
the answer would be easy; but at the close of this policy, and above the printed 
signatures of its president and its secretary, we find this: 

“In witness whereof, this company has caused these presents to be signed 
by its president and attested by its secretary, in the city of Hartford and state 
of Connecticut; but this policy shall not be valid unless countersigned by the 
duly authorized agent of the company at Pleasureville, Kentucky.” 

Beneath the printed signatures of those officers, we find this: 

“Countersigned by the agent at Pleasureville, Kentucky, this 2lst day of 
May, 1924. Cubbage & Herndon, Agents.” 

[5, 6] The terms of this insurance contract were of the insurance company’s 
own selection. It could put into this contract what it chose; it could leave out 
what it chose. It could refuse to issue the contract altogether, but, after it 
makes the contract, it must be construed most strongly against it. It had the 
right to confer on Cubbage & Herndon such authority as it chose. Thus it 
becomes a question for us to determine what effect this provision for counter- 
signing had upon the powers of Cubbage & Herndon; that is, did it take them 
out of the ordinary local or soliciting agent class, and make of them general or 
recording agents, as defined by this court in the case of Staples v. Continental 
Ins. Co., supra? 

This is a question that this court has not, so far as we have been able to 
find, decided. In the case of Nat. Live Stock Ins. Co. v. Jackson, 160 Ky. 228, 
169 S. W. 695, we had a case wherein that question might have been presented, 
but it was not; but the question has been decided by the courts of other states, 
and we are persuaded that it was correctly decided, and we shall now quote 
from the opinion in the case of Porter v. Gen. Accident Fire & Life Assurance 
Corp., 30 Cal. App. 198, 157 P. 825: 

“An insurance company, like any other principal, may limit the powers of 
its agents. Iverson v. Metropolitan Ins. Co., 151 Cal. 746, 91 P. 609, 13 L. R. 
A. (N. S.) 866. Where this is done by clear and plain terms in the policy, and 
the applicant accepts the policy, it becomes the contract between him and the 
company, and he is charged with knowledge of its terms—among others, the 
limitations upon the power of the agent of the company. The authority of 
an agent to effect a waiver in the face of a limitation denying his power to 
waive warranties or conditions is not vested in every agent who may repre- 
sent the company. Unless such authority be given to some particular agent to 
do so, then, as a general rule, it is only agents of the company who are em- 
powered to issue and deliver policies who may be regarded as having the power 
to waive conditions and forfeitures. As to the character of agents authorized 
to waive such conditions, the rule includes all persons empowered to conclude 
contracts of insurance, without first referring the negotiations to their prin- 
cipals, such as those which have full power to effect contracts of insurance, to 
fix rates of premiums, to consent to changes to make indorsements and to can- 
cel policies. Sharman v. Continental Ins. Co., 167 Cal. 117, 124, 138 P. 708, 52 
L. R. A. (N. S.) 670; Enos v. Sun Ins. Co., 67 Cal. 621, 8 P. 379. * * * This 
policy, although countersigned and delivered by the agent at Dallas, was in 
fact issued from the office of the United States managers of the corporation, 
where the matter of accepting or refusing the application was determined. 
The recitals in the policy clearly indicate this fact, and there is no evidence or 
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claim to the contrary. The fact that the policy was delivered to plaintiff 
through the agent to whom it had been sent, and was required to be counter- 
signed by him, is not sufficient to give him the general powers of the company, 
in the face of the limitations written into the-application and policy.” 

A similar question was similarily decided in the cases of Henning v. Am. 
Ins. Co., 108 Kan. 194, 194 P. 647, and Lippman v. A®tna Ins. Co., 120 Ga. 247, 
47 S. E. 593. The status of these local or soliciting agents is similar to that of 
soliciting life insurance agents, and it has been held that life insurance agents, 
who have power to renew life insurance contracts by countersigning renewal 
premium receipts, are not thereby taken out of the soliciting agent class, so as 
to be able to waive contract provisions. See Lauze v. N. Y. Life Ins. Co., 74 
N. H. 334, 68 A. 31, and Home Life & Accident Ins. Co. v. Haskins, 156 Ark. 77, 
245 S. W. 181. From case of Lynn v. Burgoyne, 52 Ky. (13 B. Mon.) 400 (322), 
it would appear that a contract providing for a countersignature was not bind- 
ing without it, but we regard such countersignature as merely for the purpose of 
authentication and no more. There is nothing to indicate that these agents 
had any power to even dot an “i” or cross a “t” in this contract, and, if they had 
no power given them by this provision to in any way alter the contract, then 
the question is, did they impliedly have such power? Roberts has cited the 
case of Phoenix Ins. Co. v. Spiers, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254, 
but a careful reading of that opinion does not support his contention, for, in dis- 
cussing the powers of a local agent and the rights of the assured to rely there- 
on, it is said in that opinion: 

“If the latter knew that his powers were limited, and that he was invested 
with no power of waiver, or if there was anything connected with the trans- 
action to put the assured upon inquiry, then any conduct of the agent in excess 
of his authority would not bind the company. Of course, it could limit his 
power; and if the assured knew it had done so, or as prudent men should have 
known it, then they dealt with him at their peril matters in excess of his power.” 

This case has often been cited, and we have studied those cases wherein 
it has been cited, and we give below a number of those cases relating to local 
or soliciting agents, and we have made extracts therefrom to show what was 
said therein, and have italicized parts of those extracts. We have tried to 
divide these cases and to classify them according to the subject-matter of the 
alleged waiver. 

Where the alleged waiver related to a matter that existed or occurred 
previous to the issue of the policy: 

“*The powers of the agent are prima facie coextensive with the business 
instrusted to his care, and will not be narrowed by limitations not communicated to 
the person with whom he deals. An insurance company establishing a local agency 
must be held responsible to the parties with whom they transact business for 
the acts and declarations of the agent within the scope of his employment, as 
if they proceeded from the principal.” Wright’s Adm’r v. Northwestern 
Mut. Life Ins. Co., 91 Ky. 208, 15 S. W. 242, 12 Ky. Law Rep. 850. 

“Hawes came to appellee, professing to be an insurance agent, and took his 
application, and obtained for him the policy of insurance, he had a right, 
without notice of a defect in his powers, to regard him the agent of the company 
for this purpose; and appellant, by accepting the application, issuing the policy, 
and keeping the premium, is estopped to say his act was unwarranted, and 
must take the benefit with the burden. In Phcenix Insurance Co. v. Spiers, 87 
Ky. 297, 8 S. W. 453, this court laid down the rule that the party soliciting the 
insurance and taking the application, in the absence of notice to the contrary, should 
be held the agent of the company” London & Lancashire Fire Ins. Co. v. 
Gerteisen, 106 Ky. 815, 51 S. W. 617, 21 Ky. Law Rep. 471. 

“The rulings of the Supreme Courts of North Carolina, West Virginia, New 
York, Oregon, Massachusetts, and many others are in accord with our own in 
holding the company responsible for the acts of the subagents, who are given 
authority to solicit applications for insurance, collect the premiums, and deliver 
the policies, in the absence of notice on the part of those with whom they deal that 
their authority is limited.” Pelican Assur. Co. of New York, v. Schildknecht, 128 
Ky. 351, 108 S. W. 312, 32 Ky. Law Rep. 1257. 


_ “If the agent, at the time of the issual of the policy, consents for addi- 
tional insurance to be taken, or informs the insured that this may be done, and 
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the insured, in ignorance of any limitation upon the agent's authority, and relying 
upon his apparent authority, does take out additional insurance; also if after- 
wards, with the assent of such agent, the insured takes out additional insurance, 
and with knowledge of that fact the company retains the premium and fails to 
cancel the policy, this will be deemed an election to waive the forfeiture. In 
this respect the knowledge of the agent brings notice to the company. How- 
ever, in order to constitute such election upon the part of the company to con- 
tinue the policy in force, it must appear that it had clear notice of the additional 
insurance; ot that its agent at the time the policy was issued consented to such 
additional insurance, and that the insured acted on this, in ignorance of any limita- 
tion of the agent’s authority in the matter.” South v. Philadelphia Fire & Marine 
Ins. Co., 217 Ky. 612, 290 S. W. 493. 

Where the alleged waiver related to matter occurring after policy was issued: 

“Appellant is estopped from claiming a forfeiture of the policy, when it, by its 
agent, advised Mrs. Griffith to sell and transfer this policy to appellees, the 
vendees of the property, and agreeing with them that the policy should continue in 
force from the time of their purchase. Jf appellees at the time had known that the 
agent’s powers were limited, and he had no authority to enter into such an agreement 
and contract, then the case would be different.” Contintental Fire Ins. Co. v. Wil- 
ford Stunston & Co., 100 S. W. 338, 30 Ky. Law Rep. 1176. 

“Accepting the verdict as conclusive of the fact that appellant’s agent, Byron, 
did for it consent in writing to the assignment of the policy, it is necessary to 
consider the legal effect of that act. There was no testimony tending to show that 
appellee or Duff knew just what the powers of Byron as appellant’s agent were. 
* * * It was but natural, therefore, that they should have gone to Byron as a 
known agent of appellant to obtain an assignment of the policy, and that they 
should have been satisfied with his statement that he would give the written consent 
of the company and later accept the writing he gave them.” Home Ins. Co. of 
N. Y. v. Myers, 107 S. W. 719, 32 Ky Law Rep. 999. 

“Payne was the licensed agent of the company. He was set down as the agent 
of the company in the letterheads, cards, and other such matter used by the com- . 
pany in that locality. Buchanan had no notice of any restrictions on his authority, 
and his acts as to the stock at least were within the apparent scope of his author- 
ity.” Continental Ins. Co. of N. Y. v. Buchanan, 108 S. W. 355, 32 Ky. Law 
Rep. 1928. 

“Where an agent is intrusted with the general management of a business, and 
has implied general authority to do all that ordinarily enters into the conduct of 
that business, to that extent the principal is bound by the acts of the agent, unless 
the party dealing with him has notice that his powers are in fact limited.” Standard 
Acc. Ins. Co. et al. v. Patton, 202 Ky. 566, 260 S. W. 371. 


“Where the matter is within the apparent scope of the agent’s authority, and the 
insured is not aware of any limitations thereon, the company is bound by his action, 
and notice to him of any material fact affecting the risk is imputed to the company, 
even though he did not have authority to act in the premises. Vice versa, it is not 
bound if the person dealing with the agent knows that his power ts limited and that 
he is exceeding the powers conferred upon him. * * * The agent who takes the 
application, issues the insurance, receives the premium, and delivers the policy may 
by his words or conduct waive provisions such as the (vacancy clause), although 
the policy provided that it can be done only by writing ‘indorsed’ on the policy; a 
good reason for the conclusion being that the exercise of the high powers enum- 
erated raises presumption of the incidental power of waiver. However, the above 
presumption does not apply to mere soliciting agents such as Davis and Duvall.” 
Continental Ins. Co. v. Simpson, 220 Ky. 167, 294 S. W. 1048. 


The reader will note, from the italicized matter in these quotations, the uni- 
formity with which this court had written in each of these cases a provision that 
such presumption of authority on the part of these soliciting agents only applied 
when the insured had no notice of limitations upon the local agent’s authority. In 
Staples v. Continental Ins. Co. of N. Y., 223 Ky. 842, 5 S. W. (2d) 265, we called 
attention to the distinction between the two classes of insurance agents, a distinction 
we had already noted in Continental Ins. Co. v. Simpson, supra, in which case we 
said this presumption of authority to waive did not apply to mere soliciting agents. 

However, it may be suggested that this court departed from that ruling in the 
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subsequent case of Continental Ins. Co. v. Turner, 222 Ky. 608, 1 S. W.(2d) 1063, 
but we find this stated in that opinion: 

“It does not appear here that Emerson was a mere soliciting agent. On the 
contrary, it appears that he was the local agent of the company, and the only person 
with whom the insured came in contact representing it. He issued policies m cer- 
tain cases and was the local agent of the company in the county. No limitation upon 
his authority being communicated to the insured, he had a right to rely upon 
Emerson’s statement.” 

This issuing of policies clearly puts Emerson in that class of agents denomin- 
ated in the Staples Case as recording or general agents. Of course, if Emerson 
had authority to issue a policy—that is, to make a contract of insurance—he had 
power to waive provisions in such a contract. Nor was the case of Glens Falls 
Ins. Co. v. Elliott, 223 Ky. 205, 3 S. W. (2d) 219, a departure, for the agent involved 
in that case was again a general agent. 

[7] Our next question is: Did Roberts have notice of the limitation upon the 
power of Cubbage & Herndon? “Where limitations on the agent’s authority are 
contained in the application or policy, insured is bound to take notice thereof, and 
cannot hold the company bound for acts of the agent beyond such limitations.” 
32 C. J. 1065; Quinlan v. Prov. Washington Ins. Co. 133 N. Y. 356, 31 N. E. 31, 
28 Am. St. 645; Luellen v. N. Y. Life Ins. Co., 201 Mich. 512, 167 N. W. 950, L. R. A. 
1918F, 340; Gazzam v. German Union Fire Ins. Co., 155 N. C. 330, 71 S. E. 434, 
Ann. Cas. 1912C, 362: Cleaver v. Traders’ Ins. Co., 65 Mich. 527, 32 N. W. 660, 8 
Am. St. 908, Burlington Ins. Co. v. Gibbons, 43 Kan. 15, 22 P. 1010, 19 Am. St. 
Rep. 118; Com. Life Ins. Co. v. Vanhoose, 208 Ky. 741, 271 S. W. 1062; Met. Life 
Ins. Co. v. Davis, 219 Ky. 335, 292 S. W. 774; Lee v. Hartford Fire Ins. Co., 223 
Ky. 533, 4 S. W. (2d) 372. 

[8, 9] This last cited case is peculiarly applicable here, because the insured, Lee, 
said he received his policy by mail and deposited it in his local bank without 
reading it, and Roberts in this case said: 

“T never did see the policy until just a few days ago, when Mr. Matthews wrote 
to the Federal Land Bank and got it.” 

The insured is in no position to say he did not know the provisions of the policy, 
when his suit is founded upon it. He knew that these agents, Cubbage & Herndon, 
had no authority to issue this policy because he testified thus: 

“I signed the note and blank contract, and told him to send the policy to the 
Federal Land Bank.” 

The blank contract referred to appears from the evidence in this case to be 
the application for this insurance. The fact that he then knew that Cubbage & 
Herndon were not going to issue the policy, but were merely taking an application, 
which had to be sent to the company for its approval, and upon which the company 
would, if it approved the application, issue the policy, shows he knew these mer 
had only limited authority. From the Lee Case it would appear that it was 
incumbent on Roberts to know what was in his policy. If he did read his policy, 
or should have read it, he learned, or should have learned, that no one except Mr. 
Elliott, of the Chicago office, had any power or authority to waive or alter any of 
the terms or conditions of this policy. 


One of these terms was that there should be no other insurance upon this 
property. That was as much a part of the contract between these parties as the 
undertaking of the Connecticut Fire Insurance Company to pay Roberts $3,000 in 
event his house was destroyed by fire. “When a man takes insurance, he is ‘asking 
some one else to take a risk he is unwilling to carry himself.” Queen Ins. Co. v. 
Cummins, 206 Ky. 300, 267 S. W. 144. An insurance company that is taking such 
a risk has a right to provide against the overinsurance of the property. The Con- 
necticut Fire Insurance Company did that in this case by writing a policy of $3,000 
and providing that no other insurance should be taken thereon; yet after the fire 
and after the property is destroyed, it learns for the first time that there is $6,500 
upon the insured property. This was a risk which it did not undertake by its own 
act, and did not itself expressly consent should be imposed upon it. On the con- 
trary, it expressly contracted against such a risk, and expressly contracted that 
no one but Mr. Elliott, at its Chicago office, could imposed such a risk upon it. 
Cooley, in his Briefs on Insurance, citing many authorities to support them lays 
down these principles in volume 5 (2d Ed.) at page 4022. 
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“An insurer will be bound by statements and acts of its agents within the 
apparent scope of their employment, unless limitations on their authority are 
brought to the knowledge of the insured. 

“It is generally held that constructive notice to an insured of a stipulation 
limiting an agent’s power is sufficient. Such notice is obtained by an insured’s 
acceptance of a policy containing a limitation. He is then charged with know- 
ledge thereof and is bound thereby. . 

“The prevailing doctrine in most of the states appears to be that restrictions 
in a policy on the power of agents with respect to waiver do not apply to those 
conditions which relate to the inception of the contract. The underlying reason 
for this doctrine is no doubt that stated in some of the cases—that the insured 
is not bound by restrictions and stipulations of which he has no knowledge. 
As an insured cannot be charged with constructive notice of the stipulations in 
a policy until he has accepted it, therefore a limitation in a policy on an agent’s 
authority will not bind the insured with reference to matters occuring prior 
thereto. Until an insured has either actual or constructive notice of the limita- 
tions on an agent’s authority, he may assume that the agent has the authority 
indicated by the apparent scope of his employment.” 

[10] The federal courts go further than this, and, following the rule in 
Northern Assurance Co. of London v. Grand View Building Association, 183 U. 
S. 308, 22 S. Ct. 133, 46 L. Ed. 213, reject this doctrine of waiver or estoppel 
entirely, upon the theory that all negotiations, prior to and leading up to the 
contract, are, when the contract is made, merged therein, and that the insured 
must take notice of what is in the policy or contract, which can subsequently 
be modified only in the manner provided therein. The alleged consent of the 
Connecticut Fire Insurance Company to this additional insurance was according 
to the reply filed by Roberts given by its agents, Cubbage & Herndon, after the 
contract sued on was issued, at a time when he knew, or as a prudent man 
should have known, what was in his contract, and when he had constructive 
notice of the limitations upon the powers of those agents. The provision of 
this policy, which Roberts claims was waived, affects the risk itself, and we 
have written: 

“Conditions affecting the risk itself are more strictly enforced than those 
relating to the mode of establishing the loss.” Kenton Ins. Co. v. Downs, 90 
Ky. 236, 13 S. W. 882, 12 Ky. Law Rep. 115; Phoenix Ins. Co. v. Spiers, 87 Ky. 
285, 8 S. W. 453. 

There is nothing new in this, for we have uniformly written, as the above 
citations show, that the insured is bound by limitations upon the agent’s 
powers, when the insured has notice of them, and in this case Roberts had 
notice. Therefore the court should have sustained defendant’s motion for a 
premptory instruction. 

The judgment is reversed. 


HOME INS. CO. OF NEW YORK v. JOHNSON. 
Court of Appeals of Kentucky. Nov. 30, 1928. 
11 Southwestern Reporter (2d) 415. 

1. INSURANCE—IF FAILURE TO FURNISH PROOF OF LOSS DOES 
NOT FORFEIT POLICY, PROOF OF LOSS IS CONDITION PRECE- 
DENT TO ACTION, AND INSURED HAS BURDEN OF PROOF 
THEREOF. 


In case failure to furnish proof of loss does not work a forfeiture of, in- 
surer’s liability, the furnishing of proof of loss is a condition precedent to right 
of action on policy, and insured has burden of proof thereof. 

(For other cases, see Insurance, Dec. Dig. § 612[2], 646[9].) 

2. INSURANCE—INSURED’S FAILURE TO FURNISH PROOF OF LOSS 

HELD TO AVOID POLICY. 

Where policy provided that failure of insured to furnish proof of loss 
within specified period should work a forfeiture, any failure of insured to fur- 
nish proof of loss within time avoided policy. 

(For other cases, see Insurance, Dec: Dig. § 530 [5].) 
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3. INSURANCE—INSURER HAD BURDEN OF PROVING FAILURE TO 

FURNISH PROOF OF LOSS. 

Where failure to furnish proof of loss worked a forfeiture of insurance 
policy, such failure is an affirmative defense, and burden was on defendant to 
establish it. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 


Appeal from Circuit Court, Warren County. 

Suit by W. R. Johnson against the Home Insurance Company of New 
York. Judgment for plaintiff, and defendant appeals. Reversed, with directions. 

Gordon & Laurent, of Louisville, and Thomas & Logan, of Bowling Green, 
for appellant. 


G. D. Milliken, of Bowling Green, and Moore & Moore, of Franklin, for 
appellee. 


Rees, J. The appellant issued a policy of fire insurance to the appellee, W. 
R. Johnson, on the latter’s dwelling house, stock barn, and certain personal 
property. The property was burned on August 5, 1926. Thereafter appellee 
brought this suit on the policy and recovered a judgment for $1,900. 

The appellant did not deny any of the allegations of the petition, but in its 
answer set up two affirmative defenses: (1) The claim for the loss was for- 
feited because of the failure of the assured to furnish proofs of loss within 60 
days from the fire; (2) that the insured property was set on fire and burned 
by persons acting for the insured, with his knowledge, consent, and procure- 
ment. These facts in avoidance, pleaded in the answer, were denied by the 
reply. The appellant relies upon the following grounds for a reversal of the 
* judgment: (1) Failure of the trial court to award it the burden of proof; (2) 
misconduct of counsel for the plaintiff in the argument of the case before the 
jury; (3) errors in the instructions. 

[1-5] The insurance contract here involved is a farm fire insurance con- 
tract as defined in Staples v. Continental Insurance Co. of New York, 223 Ky. 
842, 5 S. W. (2d) 265. The policy contains a provision that the insured shall 
within 60 days from the date of the loss, unless such time is extended in writing 
by the company, furnish written proofs of loss and all claims for any loss or 
damage shall be forfeited by failure to furnish such proofs of loss within the 
time provided. It was alleged in the petition that plaintiff furnished defendant 
with a statement of the amount of his loss and the cause thereof as nearly as 
it was possible for him to do, and that, after making an investigation for itself, 
the defendant refused to pay the plaintiff any sum and denied its liability under 
the policy. This insurance policy differs from those policies which are so 
worded that failure to furnish proof of loss does not work a forfeiture of the 
insurer’s liability. In the latter class of cases, furnishing of proof of loss is 
a condition precedent to the right to institute an action on the policy, and 
the insured must plead that he has furnished proof of loss in conformity 
with the provisions of the policy, and the burden of proof is upon the plaintiff 
to show that the proof of loss has been furnished. Fidelity Phoenix Co. v. 
Vincent, 224 Ky. 769, 7 S. W. (2d) 203, and cases therein cited. The proof of 
loss clause in the policy in the instant case, however, provides that failure of 
the insured to furnish proof of loss within the time provided shall work a for- 
feiture, and failure of the insured to furnish proof of loss within the time pro- 
vided, if there was such failure, avoided the policy, Standiford v. American In- 
surance Co., 208 Ky. 731, 271 S. W. 1042. The performance of this stipulation of 
the policy was a condition subsequent. The original validity of the policy was 
not affected, but the stipulation was one to be performed after the loss oc- 
curred. Where failure to furnish proof of loss works a forfeiture, such failure 
is an affirmative defense, and the burden is upon the defendant to establish it. 
Whitteker v. Holcomb, 177 Ky. 790, 198 S. W. 533; A&tna Life Insurance Co. 
v. Milward, 118 Ky. 716, 82 S. W. 364, 26 Ky. Law Rep. 589, 68 L. R. A. 285, 4 
Ann. Cas. 1092; Huguenin v. Continental Casualty Co., 94 S. C. 138, 77 S. E. 
751. It is no necessary part of the plaintiff’s case in the first instance, either by 
pleading or proof, to show that he has performed this condition. In other 
words, furnishing of proof of loss within the period stipulated in the contract 
in question is not a condition precedent to the insured’s right to sue on the 
policy, but failure to furnish it works a forfeiture which is a defensive plea 
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which the insurer may or may not rely on. Had no proof been introduced, the 
plaintiff would have been entitled to a judgment on the pleadings. The burden 
was on the defendant to establish the defenses that the plaintiff had failed to 
furnish proofs of loss and that the property had been set on fire and burned at 
his instance and request by persons acting for him. Section 526, Civil Code; 
Colker v. Connecticut Fire Insurance Co., 224 Ky. 837, 7 S. W. (2d) 502. The 
fact that the plaintiff in his petition anticipated one of these defenses and alleg- 
ed that he had furnished proof of loss did not shift the burden to him. The 
pleader, by “anticipating possible defenses, should not be permitted to deprive 
the other party of the burden of proof with its incident right to open and close. 
This right is frequently a valuable one, and is such under the facts of this case. 
it follows that defendant was prejudiced by the action of the trial court in over- 
ruling its motion that it be awarded the burden of proof. Thompson v. London 
Assurance Corporation, 214 Ky. 1, 282 S. W. 553; Walter v. Lee County, 187 
Ky. 848, 220 S. W. 1071; Security Life Insurance Co. v. Duncan’s Administrator, 
184 Ky. 443, 211 S. W. 758; Pitman v. Drown, 175 Ky. 677, 194 S. W. 913; Royal 
Insurance Co. v. Schwing, 87 Ky. 410, 9 S. W. 242, 10 Ky. Law Rep. 380. 

Appellant also complains of certain remarks of counsel for the appellee in 
his argument before the jury. These remarks as set out in the bill of excep- 
tions are as follows: 

“W. R. Johnson and Chester Bandy had been tried in the Warren Circuit 
Court at its criminal term on the charge of burning the house and barn in- 
volved in this case, and were acquitted by a jury; John A. Logan, the present 
Commonwealth’s attorney, and one of the counsel for the defendant, in this 
case, had prosecuted the criminal case at that time, and was still prosecuting 
the said parties in trying to prevent Johnson from recovering his insurance, 
money. 

Ordinarily these remarks would constitute prejudicial error. Liverpool & 
London & Globe Insurance Co. v. Wright, 166 Ky. 159, 179 S. W. 49. However, it 
appears that they were made in response to certain remarks made by the at- 
torney for the appellant in his opening statement, and whether or not they 
were prejudical under the circumstances we need not determine, since the re- 
marks of neither attorney will probably be repeated on another trial. Ss 

The court instructed the jury that it was the duty of the plaintiff, within 
60 days from the date of the fire and loss, to furnish to-the defendant company 
proof of loss. Appellant insists that the court should have instructed the jury 
as to the kind of proof of loss the assured was required by the policy to furnish 
to the company. The defendant, however, relied solely on the defense that no 
proof of loss was furnished, and no issue was made as to the sufficiency of the 
paper setting out the statement of the loss and claimed by the plaintiff to have 
been delivered to the defendant. Whether or not the evidence introduced by 
plaintiff tending to show that this paper was delivered to the defendant was 
sufficient to take the question of delivery to the jury, we will not determine, 
since the evidence on another trial may be substantially different from the 
evidence now before us. ; eats 

For the reasons indicated, the judgment is reversed, with directions to grant 
appellant a new trial and for further proceedings consistent herewith. 


ATLAS ASSUR. CO., Limited, v. COTTER. 
Court of Appeals of Kentucky. Oct. 23, 1928. 
As Modified, on Denial of Rehearing, Dec. 21, 1928. 
11 Southwestern Reporter (2d) 427. 

2. INSURANCE—POLICY TAKEN OUT BY PARTNERSHIP HELD NOT 
AVOIDED FOR CHANGE OF POSSESSION AFTER DISSOLUTION, 
BY FACT THAT REMAINING PARTNER MADE CONDITIONAL 
ARRANGEMENT FOR SALE OF BUSINESS WHICH WAS DISCON- 
TINUED BEFORE PROPERTY BURNED. 

Fire insurance policy taken out by partner was not avoided on ground of 
change of interest, title, and possession by fact that, after dissolution of partner- 
ship, the remaining partner made conditional arrangement with another for pur- 
chase of business by installments, where the arrangement was discontinued before 
the property burned. 

(For other cases, see Insurance, Dec. Dig. § 329.) 
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3. INSURANCE—CHANGE OF POSSESSION DOES NOT AVOID FIRE 
POLICY IF POSSESSION IS RETURNED BEFORE LOSS OCCURS. 
While change of possession of property insured may render fire policy unen- 

forceable during the time that the possession is changed, return of possession to 

the policyholder restores policy as it was before the change occurred. 

(For other cases, see Insurance, Dec. Dig. § 329.) 

Appeal from Circuit Court, Pulaski County. 

Action by Charity Cotter against the Atlas Assurance Company, Limited. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Frank M. Drake, of Louisville, and Ben D. Smith, of Somerset, for appellant. 

W. B. Morrow, of Somerset, for appellee. 

Hosson, C. By a policy, duly issued, appellant insured Cotter & Singleton for 
the term of one year, from December 26, 1925, against loss; by fire on the stock 
of goods and fixtures in a restaurant in Somerset. The property was burned 
during the year, and this action was brought upon the policy by Charity Cotter, 
who was one of the firm of Cotter & Singleton. On the trial of the case there 
was a judgment for the plaintiff of $700. The defendant appeals. 

Mrs. Cotter had bought the restaurant some months before. After she bought 
it, an arrangement was made between her and Singleton by which they formed 
the partnership of Cottér & Singleton, and he was to pay one-half the price she 
paid for the property. While this agreement was in force, they agreed to take 
out insurance on the property, and Singleton went to the agent of the company and 
obtained the policy, which was issued and delivered to him without prepayment 
of the premium. About two weeks latter Singleton concluded to get out of the 
business and sold out to Mrs. Cotter. After he had sold out to Mrs. Cotter, he 
went to see the agent of the company and told him that he had sold out to Mrs. 
Cotter and was out of the business; thereupon, after some talk, an agreement was 
reached between them by which the policy was to be canceled, and Singleton signed 
a writing dated January 18, 1926, by which all right under the policy was waived 
and no claims should be made for any loss under it. Singleton then told the agent 
that he did not have the policy and did not know where it was, but in fact the 
policy was delivered by Singleton’s wife to Mrs. Cotter, and she placed it in a 
bank and knew nothing about what had transpired between Singleton and the agent. 
The agent had no communication with her, and she went on with the business 
thinking that her property was insured. While Singleton had not in fact paid the 
agent the premium on the policy, the agent had transmitted the premium to the 
company on December 3st, trusting Singleton to pay the premium, which was $8.18. 

[1] The general rule as to the powers of a partner, who has sold out and 
retired from a firm, is thus well stated in 20 R. C. L. p. 968, § 198: 

“The general agency of one partner for his associates ceases when the partner- 
ship is terminated, although after dissolution the mutual agency to a certain extent 
is prolonged until the affairs of the partnership are administered and wound up. 
As between themselves, neither partner after dissolution has any power whatever 
to act for or bind the other.” 

To the same effect, see 30 Cyc. p. 60. 

(2] There is no dispute here that the company had full notice of the dissolution 
of the partnership when the transaction with Singleton took place, and there is no 
claim of any notice to Mrs. Cotter, who alone was really interested in the insurance. 
But it is insisted for the appellant that there was such a change of interest, title, 
and possession as avoided the policy. The reasons for the rule on this subject, 
gs sustained by the great weight of authority, is thus stated in 14 R. C. L. 
p. 1 ; 

“The underlying principle of the prevailing view is that each partner is inter- 

ested in the whole property; and as the insurer contracted to insure the purchasing 

partner’s interest in the whole property, the hazard is not increased because the 
purchasing partner has acquired a greater interest in the property by a transfer 
of his copartner’s share.” 

To the same effect, see 26 C. J. p. 236, § 292. 

After Singleton went out, Mrs. Cotter made an arrangement with Hugh Gover, 
‘by which he went in with her under an arrangement that he would pay her $10 a 
month, and if he could make the business good he would buy it for .- After 
trying the business for one month he gave it up, and she then employed him 
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to work there at night for her. About two weeks after this the property burned. 

[3] The rule is well settled that though a change of possession may render 
the policy unenforceable during the time that the possession is changed, yet if the 
‘possession is returned to the policy holder the policy, though not enforceable up 
to that time, is then in force as it was before the change occurred. Germania Fire 
Ins. Co. v. Turley, 167 Ky. 57, 179 S. W. 1059, Ann. Cas. 1917C, 931; Home Ins. 
Co. v. Chowning, 192 Ky. 327, 233 S. W. 731. 

[4] There was no dispute about the facts on this question. Gover and Mrs. 
Cotter, who were the only two witnesses introduced, testified in substance to the 
same facts, so on the merits of the case the defendant is without cause of complaint. 

[5] It is earnestly insisted, however, that the circuit court erred in overruling 
the demurrer to the petition. But there is no exception to this order, and on its 
face it shows that it was made by agreement of parties. The amount allowed by 
\the jury is well within the evidence, and on the whole case the court sees no 
substantial error to the prejudice of the appellant. 

Judgment affirmed. 


sLOBE & RUTGERS FIRE INS. CO. v: FRANKFORT 
DISTILLERY, and eight other cases. 
Court of Appeals of Kentucky. Oct. 23, 1928. 
Rehearing Denied Jan. 15, 1929. 

11 Southwestern Reporter (2d) 968. 
2. INSURANCE—THAT INSURED, HAVING PECUNIARY INTEREST 
EQUALING OR EXCEEDING AMOUNT OF INSURANCE, DOES 
NOT HAVE ABSOLUTE AND EXCLUSIVE TITLE, IS IMMATERIAL. 


If insured has a pecuniary interest in thing insured, equal to or greater than 
amount of insurance, it is not material to risk that somebody else has some in- 
terest in property, or that insured does not own absolute and unconditional 
title. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


3. INSURANCE—INTEREST OF INSURED’S PRESIDENT IN STATED 

QUANTITY OF WHISKY INSURED HELD IMMATERIAL. 

That president of distilling company, carrying insurance on its interest in 
436 barrels of whisky stored in its warehouse, had interest therein to amount 
of his investment, held immaterial to risk; insured property being fixed, de- 
finite, and susceptible of division, proper subject of insurance, and known to be 
in such company’s custody when policies were issued. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


4. INSURANCE—WAREHOUSEMAN HELD NOT ESTOPPED TO AS- 
SERT INTEREST IN PROPERTY REPRESENTED BY RECEIPTS, 
AS AGAINST INSURER. 

Issuance of warehouse receipts for whisky held not to estop warehouse- 
man to assert subsequent interest in property represented thereby as against 
insurers in action on policies; neither statute regulating warehousemen, nor court 
decisions, precluding warehouseman from insuring his interest in property 
stored. : 

(For other cases, see Insurance, Dec. Dig. § 115[3].) 


5. INSURANCE—WAREHOUSEMAN IS NOT BOUND BY RECITALS OF 
RECEIPTS AS AGAINST STRANGER TO CONTRACT, SUCH AS 
INSURER (Ky. St. §§ 4768 to 4814c-3). 

Under Ky. St. §§ 4768 to 4184c—3, warehouseman is not bound by recitals 
or receipts issued for property stored in controversy with stranger to contract, 
such as insurer, who is not a holder or in privity with holder of receipts, nor 
asserting any adverse claim thereunder. 


(For other cases, see Insurance, Dec. Dig. § 115[3].) 


6. INSURANCE—DISTILLERY COMPANY MAY INSURE ITS INTER- 
EST IN PROPERTY COVERED BY ITS RECEIPTS, AND PROOF OF 
SUCH INTEREST OR COLLECTION OF INSURANCE DOES NOT 
IMPAIR HOLDER’S RIGHTS. : 

A distillery company is not prohibited from insuring its interest in property, 
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for which its receipts are outstanding, and proof of such interest or collection 
of insurance does not infringe or impair any right of holder of receipts. 
(For other cases, see Insurance, Dec. Dig. § 115[3].) 


7. INSURANCE—WAREHOUSE RECEIPTS FOR INSURED PROPERTY 
ARE ADMISSIBLE IN WAREHOUSEMAN’S ACTIONS ON POL- 
ICIES, AS BEARING ON TRUTH OF TESTIMONY RESPECTING 
PLAINTIFF'S INTEREST, BUT JURY ARE JUDGES OF WITNES- 
SES’ CREDIBILITY. 

Warehouse receipts for insured property are admissible in evidence in ware- 
houseman’s actions on policies, as bearing on truth of testimony respecting its 
interest; but the jury are the judges of the witnesses’ credibility. 

(For other cases, see Insurance, Dec. Dig. § 649, 668[1].) 


8. INSURANCE—STATEMENT IN DISTILLERY COMPANY’S PROOF 
OF LOSS THAT IT WAS SOLE OWNER OF INSURED WHISKY, 
WHICH ITS PRESIDENT’S PROOF STATED WAS HIS, HELD NO 
DEFENSE TO ITS ACTIONS ON POLICIES. 

Statement in distillery company’s proof of loss that it was sole and uncon- 
ditional owner of insured whisky, of which its president in his proof of loss 
stated he was sole owner, as indicated by canceled warehouse receipts, which 
he surrendered to insurer, held no defense to company’s actions on policies as 
constituting intentional fraud and false swearing, invalidating insurance, where 
exact facts were presented to insurer, written stipulation expressly reserving 
plaintiff’s right to make claim was attached to proof, greater amount of loss 
was undisputed, and arrangement was made for payment of such amount with- 
out prejudice to either party. 

(For other cases, see Insurance, Dec. Dig. '§ 553[1].) 


9. INSURANCE—POLICY IS NOT VITIATED BY UNINTENTIONALLY 
FALSE STATEMENT IN PROOF OF LOSS, NOT FRAUDULENTLY 
OVERVALUING PROPERTY OR LISTING NONEXISTENT ITEMS. 
A policy of insurance is not vitiated by false statement in proof of loss, 

unless intentionally false, amounting to fraudulent overvaluation of goods des- 

troyed, or containing a statement of items without existence in fact, and in- 


nocent mistake or legitimate opinion as to value or title cannot be invoked to 
destroy the insurance. 


(For other cases, see Insurance, Dec. Dig. § 552.) 


10. INSURANCE—INSURER, PAYING INSURED’S PRESIDENT ON HIS 
SURRENDER OF WAREHOUSE RECEIPTS FOR DESTROYED 
WHISKY, WITH KNOWLEDGE OF FACTS, COULD NOT RECOVER 
PAYMENT IN ACTIONS ON POLICIES ON GROUND THAT RE- 
CEIPTS FALSELY STATED THAT WHISKY WAS HELD FOR PRESI- 
DENT’S ACCOUNT. 

Insurance company, paying distillery company’s president for loss sustained by 
him on destroyed whisky, in which it contended that he alone had insurable interest 
by virtue of company’s warehouse receipts surrendered by him, with knowledge 
of facts, and in reliance on right to resist company’s claim, held not entitled to 
recover such payment on counterclaim in company’s actions on policies, on ground 
that receipts falsely stated that whisky was held for president’s account, at his 
risk, and subject to his order. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

‘i Appeals from Circuit Court, Jefferson County, Common Pleas Branch, Second 

ivision. 

Actions tried together, by the Frankfort Distillery against the Globe & Rutgers 
Fire Insurance Company, against the Automobile Insurance Company, etc., against 
the Union Fire Insurance Compan ny, against the Palatine Insurance Company, 
which filed a counterclaim, against the Stuyvesant Insurance Company, against the 
Reliance Insurance Company, against the New Brunswick Fire Insurance Company, 
against the National Union Fire Insurance Company, and against the Camden Fire 
oe Company, respectively. Judgments for plaintiff, and defendants appeal 

rmed. 


Hite H. Huffaker and Woodward, Warfield & Hobson, all of Louisville, for 
appellants. 
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Carroll & McElwain and O’Neal & O’Neal, all of Louisville, for appellee. 

Wu.uis, J. The Frankfort Distillery, a corporation, owned and operated a 
concentration bonded warehouse in Franklin county, Kentucky, about four miles 
from the city of Frankfort. In warehouse B there was stored a large quantity 
of whisky belonging to it, which was insured against loss by fire in nine different 
insurance companies in varying amounts. There was also stored in Warehouse B 
436 barrels of whisky, for which the Frankfort Distillery had issued its warehouse 
receipts to Thomas W. Hinde, its president. Both Hinde and the Frankfort Dis- 
tillery carried insurance in the same companies, which, it is claimed, covered their 
respective interests in the 436 barrels of whisky. Warehouse B and its contents 
were totally destroyed by fire at a time when the insurance policies were in force. 
The nine insurance companies paid to the Frankfort Distillery the amount of the 
loss on the whisky, except that claimed on the 436 barrels. They refused to pay 
that loss on the ground that the insured was not the sole and unconditional owner of 
oe gee They paid Hinde the amount of his loss on the 436 barrels of 
whisky. 

Separate suits were instituted in the Jefferson circuit court by the Frankfort 
Distillery against the several insurance companies to recover the amount of its loss 
on the 436 barrels of whisky, amounting to $14,599.54. Judgment was rendered 
pursuant to the jury’s verdict in favor of the plaintiff against the various defendants 
for the amount claimed against each on their respective contracts, and the nine 
insurance companies have prosecuted these appeals. The cases were heard together 
in the lower court have been so presented here, and will be disposed of in a single 
opinion. The facts pertinent to a proper consideration of the various questions 
urged will appear as the opinion proceeds. 

Each of the policies contained a clause to the effect that— 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void if the interest of the insured be other than uncondi- 
tional and sole ownership.” 

It appears from the evidence, and the jury found as a fact, that there was an 
agreement between Hinde and the Frankfort Distillery, by the terms of which 
Hinde was to buy and pay for the joint account of himself and the distillery 
warehouse receipts representing whisky then in storage with the Kentucky Distill- 
eries & Warehouse Company. These receipts, when acquired by Hinde, were 
forwarded to the main office of the Frankfort Distillery at Louisville, Ky. It was 
permitted to withdraw from the warehouse any whisky for which it held receipts 
upon payment of the withdrawal charges thereon. The Frankfort Distillery would 
then issue its warehouse receipts to Hinde, and upon a sale of the whisky the 
amount paid by Hinde for the warehouse receipts would be returned to him and 
the amount paid by the Frankfort Distillery for withdrawal and other charges 
would be returned to it. The profits remaining after such payments would be 
equally divided between them. The Frankfort Distillery had advanced on the 436 
barrels of whisky involved in these cases a sum amounting to $14,599.54. Its 
investment in that whisky was what it sought to protect by the insurance. Hinde 
likewise had insurance to cover whisky owned by him and stored in the Frankfort 
Distillery, but his total insurance was not sufficient to cover the amount of his 
investment in the 436 barrels of whisky and that of the Frankfort Distillery. The 
facts respecting the matter were disclosed to the insurance companies in the proofs 
of loss. They paid all of the insurance held by the Frankfort Distillery, except that 
on the 436 barrels of whisky. They paid Hinde only the amount of his investment 
therein. 


[1, 2] The court below submitted to the jury the single issue respecting the 
oral contract creating in the appellee an insurable interest in the 436 barrels of 
whisky, and the jury found for it. It must,.therefore, be accepted as a fact that 
the verbal agreement between Hinde and the Frankfort Distillery existed and that 
the latter had an insurable interest in the property equal to its investment therein 
and the insurance thereon. This court has held that, if the insured has a pecuniary 
interest in the thing insured equal to or greater than the amount of the insurance, 
it cannot be material to the risk that somebody else has some interest in the 
property, or that the assured does not own the absolute and unconditional title. 
Hartford Fire Insurance Co. v. McClain, 85 S. W. 699, 27 Ky. Law Rep. 461. 


[3] A distinction is sought to be discovered in the circumstance that the subject- 
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matter of the insurance in that case was fixed, defined, and stationary. It is said 
that both the insurer and the insured had before them a certain and definite thing, 
which was covered by the contract of insurance, whilst here there was no definite 
and insurable object in mind. We see no such distinction between the two types of 
personal property. Here there were 436 barrels of whisky stored in a warehouse. 
It was fixed, definite, and susceptible of division. It was a proper subject of 
insurance and was embraced by the written contracts. In the McClain Case the 
property insured was a stock of goods, which was constantly changing as the stock 
was depleted by sales or replenished by purchases. The interest of the insured in 
that case was in some respects contingent. It was in the nature of a security. 
McClain held the excess in the stock above his own ability as trustee for Longmire. 
Insurance taken in his name was, nevertheless, treated as for the benefit of the 
parties interested. It was remarked that, while it is important to the insured to 
know who is interested in the property, in order that it may form a judgment as to 
the proper care which may be given its custody and preservation, yet that require- 
ment was fully satisfied by the facts in that case. Here the insurance company 
knew that the Frankfort Distillery had the custody of the whisky and that no risk 
was involved that it was unwilling to insure. A comparison of the facts in the 
two cases leads us to the conclusion that there is no distinction requiring us to reach 
oe decision. Cf. London Assurance Corp. v. Bailey, 222 Ky. 757, 2 S. W. 

[4] It is urged that the issuance of warehouse receipts passed absolute title to 
the holder, and estopped the warehouseman from asserting any subsequent interest 
in the property represented by the receipts. This is not a controversy between the 
distillery and a holder of the warehouse receipts. In a contest between the ware- 
houseman and the insurer, the former may show an insurable interest in the 
property represented by the receipts. Neither the statute regulating warehousemen 
nor the decisions of the courts of last resort preclude the warehouseman from 
insuring his interest in the property. Home Ins. Co. v. Baltimore Warehouse Co. 
93 U. S. 527, 23 L. Ed. 868; A&tna Life Ins. Co. v. Jackson, 16 B. Mon. 242. 

[5] Nor is the warehouseman bound by the recitals of the receipts in a con- 
troversy with a stranger to the contract who is not a holder, or in privity with a 
holder, of the documents, or asserting any adverse claim under them. Chanter 133, 
Ky. Stats. Doyle v. Offutt, 135 Ky. 296, 122 S. W. 156; Newcomb v. Cabell, 10 
Bush, 460; Cochran v. Ripy, 13 Bush, 495. 

[6, 7] A distillery company is not prohibited from insuring its interest in 
property for which its receipts are outstanding, and proof of such interest, or the 
collection of insurance does not infringe or impair any right of the holder of the 
warehouse receipts. Such receipts are admissible in evidence, of course, as bearing 
on the truth of the testimony respecting the asserted interest of the warehouseman, 
but the jury are the judges of the credibility of the witnesses. In this case the 
verdict of the jury is supported by the evidence, and is conclusive on the question of 
fact. 

[8] In making proof of loss Hinde verified his claim to the amount of his 
investment in the 436 barrels of whisky and surrendered to the insurance company 
the canceled warehouse receipts which indicated prima facie that he was the owner 
of the entire 436 barrels of whisky. He stated in this sworn proof of loss that he 
was the sole and unconditional owner of the property. The same statements were 
repeated in a proof of loss for the appellee. This proof of loss is relied upon as a 
defense on the ground that it constituted fraud and false swearing intentionally 
committed, which, by the terms of the contracts, invalidated the insurance. The 
insurance company was not misled, as the exact facts were presented to it, and 
there was attached to the proof of loss a written stipulation expressly reserving 
the right of the appellee to make the present claim. There was no deception, 
concealment, or fraud. The greater amount of the loss was undisputed, and an 
arrangement was made, in order that the amount admittedly due might be paid with- 
out prejudice to either party. 


[9] The rule is that a policy of insurance is not vitiated by a false statement 
in a proof of loss, unless it was intentionally false, amounted to a fraudulent 
overvalyation of goods destroyed, or contained a statement of items without exist- 
ence in fact. It was never intended by the policy, and, so far as we can find, has 
never been held by the courts, that an innocent mistake or legitimate opinion of val- 
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ue or title could be invoked by the company to destroy the insurance. Western 
Assurance Co. v. Ray, 105 Ky. 523, 49 S. W. 326, 20 Ky. Law Rep. 1360; Connecti- 
cut Fire Ins. Co. v. Union Mercantile Co., 161 Ky. 718, 171 S. W. 407; Springfield 
Fire & Marine Ins. Co. v. Shapoff, 179 Ky. 804, 201 S. W. 1116; iagara Fire Ins. Co. 
v. Mullins, 218 Ky. 473, 291 S. W. 760; Hanover Ins. Co. v. Coffman, 218 Ky. 568, 
291 S. W. 725. 

[10] It is finally insisted that the Palatine Insurance Co., one of the appellants, 
was prejudiced by the ruling of the trial court in respect to its counterclaim. The 
counterclaim’ was based on a payment of $11,811.92 to Thomas W. Hinde for loss 
sustained by him on the 436 barrels of whisky. It was alleged that it made the 
payment to Hinde on the faith of the warehouse receipts held by him, and that, 
as the warehouse receipts contained a false statement to the effect that the whisky 
was held for Hinde’s account, risk, and subject to his order, deliverable upon return 
of the receipts properly indorsed by him, it had been damaged to the amount of the 
payment. The warehouse receipts were not. fraudulently issued, and the insurance 
paid to Hinde was not fraudulently collected. Hinde surrendered the canceled 
warehouse receipts, and the insurance company, with knowledge of the facts, was 
content to make a settlement with him, relying upon its right to resist the claim of 
the Frankfort Distillery. Indeed, Hinde himself reserved the right to claim an 
additional amount on his insurance contracts, if the distillery was not permitted to 
collect its insurance on the 436 barrels of whisky. The liability of the insurance 
company did not arise from the warehouse receipts, but from the contracts of 
insurance. It paid Hinde on its contract, and it is not contended that Hinde did 
not have an insurable interest in the whisky. On the contrary, itis contended that 
he alone had the entire insurable interest by virtue of the warehouse receipts. The 
insurance company acted with the facts before it, and it had no cause of action 
against the appellee on account of payments made to Hinde. The lower court 
rightly disposed of the counterclaim. 

[11] Complaint is made that further instructions should have been given to the 
jury, as requested by appellants; but the only issue in the case was fairly and fully 
submitted to the jury, and additional instructions were not appropriate. We find 
no errors to warrant us in disturbing the action of the trial court. 

The judgments are affirmed in all of the nine cases. 


HOOVER et ux. v. HARTFORD FIRE INS. CoO. 
Court of Appeals of Kentucky. Dec. 18, 1928. 
11 Southwestern Reporter (2d) 976. 

1. INSURANCE—PARTIES TO FIRE INSURANCE CONTRACT MAY 
STIPULATE THEREIN THAT PAYMENT OF PREMIUM NOTE 
pe OPERATE AS CONDITION TO CONTINUANCE OF CON- 
It is consistent with the policy of law for parties to fire insurance contract 

to stipulate therein that payment of any note given for a premium shall operate 

as a condition to continuance of the contract. 
(For other cases, see Insurance, Dec. Dig. § 349[3].) 


2. INSURANCE—INSURER MAY WAIVE STIPULATION IN CONTRACT 
THAT PAYMENT OF PREMIUM NOTE OPERATES AS CONDI- 
TION TO CONTINUANCE OF CONTRACT BY HOLDING NOTE AND 
UNCONDITIONALLY DEMANDING PAYMENT. 

Insurer may waive stipulation in insurance contract that payment of note 
for premium shall operate as condition to continuance of the contract by hold- 
ing the note and making unconditional demand for payment of it. 


3. INSURANCE—EVIDENCE HELD INSUFFICIENT AS MATTER OF 
LAW, TO SHOW THAT INSURER WAIVED STIPULATION OF 
CONTRACT THAT PAYMENT OF PREMIUM NOTE SHOULD OP- 
ERATE AS CONDITION TO CONTRACT’S CONTINUANCE. 
Evidence, in action by insured on fire policy, held insufficient as matter of 

law to show that insurer, by holding note and making unconditional demand 

for its payment, waived stipulation of contract that payment of note for prem- 
ium should operate as condition to continuance of contract. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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4. APPEAL AND ERROR—1056(2)—EXCLUSION OF IMMATERIAL TES- 
TIMONY, IF ERRONEOUS, HELD NOT PREJUDICIAL. 


Exclusion of testimony which would have added nothing material to evi- 
dence admitted, if erroneous, held not prejudicial. 


Appeal from Circuit Court, Hopkins County. 


Action by G. L. Hoover and wife against the Hartford Fire Insurance 
Company. Judgment for defendant, and plaintiffs appeal. Affirmed. 


Thos. E. Finley and J. A. Jonson, both of Madisonville, for appellants. 
Fox & Gordon and J. T. Gooch, all of Madisonville, for appellee. 


Wis, J. This is an action upon a contract of insurance. G. L. Hoover and 
wife insured their dwelling, household goods, barn, and some other property in 
the Hartford Fire Insurance Company for a period of five years. They paid 
$40.56 in cash on or before November 1, 1922, and executed an installment note 
to the insurance company for $162.24 for the balance of the premium, pay- 
able one-fourth on the lst day of November in each of the ensuing four years. 
The installment note and insurance policy each contained a provision to the ef- 
fect that the company should not be liable for any loss or damage that might 
occur to the insured property whilst any installment of the premium note, or 
any portion thereof, remained due and in default. In March, 1925, all of the 
insured property was destroyed by fire. The company denied liability for the 
loss, and this action upon the contract was instituted by the insured. At the 
conclusion of the evidence offered by the plaintiffs, a peremptory instruction 
was given the jury to find for the defendant. A new trial was requested and 
refused, resulting in this appeal by the plaintiffs. The defense of the insurance 
confpany was rested upon the admitted failure of the insured to pay the in- 
stallments of the premium note that fell due, respectively, on November 1, 1923, 
and on November 1, 1924. The appellants relied upon a waiver of the suspen- 
sion provisions of the note and policy by reason of an unconditional demand 
for payment and retention of the note by the company. The waiver was denied. 
The question is whether there was sufficient evidence of waiver of the condi- 
tions of the note and policy to require submission of the case to the jury. 

[1] The collection of the agreed premiums for insurance is vital to the in- 
surance business, and it is consistent with the policy of the law to stipulate 
in the contract that the payment of any note given for the premium shall op- 
erate as a condition to the continuance of the contract. Morgan v. Home In- 
surance Co., 216 Ky. 589, 288 S. W. 321; Ray v. Commonwealth Life Ins. Co., 
184 Ky. 215, 211 S. W. 736; Clifton v. Hartford Ins. Co., 203 Ky. 779, 263 S. W. 
338; New England Mutual Life Ins. Co. v. Springate, 129 Ky. 627, 112 S. W. 
681, 113 S. W. 824, 19 L. R. A. (N. S.) 227. 

[2, 3] The condition, however, is for the benefit of the insurance company, 
and this court has held that such stipulation may be waived by the insurance 
company holding the note and making an unconditional demand for payment 
of it. Cases supra. The election of the company to treat the insurance as in 
suspension during default in the payment of the note cannot be reconciled with 
holding the note as a valid obligation and making unconditional demand for its 
payment. If the note be treated as a valid and subsisting obligation, the in- 
surance contract cannot be treated as void. The company in this case retained 
the note, so the question is narrowed to a consideration of the evidence to as- 
certain whether an unconditional demand for payment was made. No demand 
whatever was made upon the insured for the payment of the installment of the 
note due November 1, 1924. But it is insisted that such demand was made as 
to the installment due November 1, 1923, and that the company refused to can- 
cel the policy. The testimony shows that the agent, who issued the policy, 
called upon the insured in July or August, after the note was due, and asked 
the appellant what he was going to do about it. Mr. Hoover responded that 
he was not able to pay the note, being confined to his bed by illness, and if 
the company would cancel the insurance it would be agreeable. The agent an- 
swered that the company would not do that, and endeavored to persuade Mr. 
Hoover that he should by all means pay the premium and keep his insurance 
in force. This is all that occurred, and we are unable to interpret it as an un- 
conditional demand for payment of the note. The insurance was then in sus- 
pension for failure to pay an installment due months before, and’ when the 
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next installment came due there was a failure to pay it. The agent’s conversa- 
tion indicated anxiety that Mr. Hoover should keep his insurance in force, but 
made it plain to him that the note would have to be paid in order to accomplish 
that end. The case falls within the reasoning of the opinion and the result 
reached in the case of Morgan v. Home Insurance Co., 216 Ky. 589, 288 S. W. 
321. There the company retained the premium note after it was due and in 
default, but made no demand for payment or effort to collect it. The agent 
had informed the insured’s husband that he had received the note or a notice 
for collection, not indicating any particular time. A check had been mailed to 
the company, but it was later returned together with the canceled note. The 
company was held not liable for the loss incurred while the policy was sus- 
pended. 

It is argued for the appellant that the effort to collect the first installment 
of the premium note constituted an irrevocable election to treat the policy as 
valid for the entire term. We have seen, however, that there was no uncondi- 
tional demand for payment of any installment of the note. There was simply 
an inquiry as to what the insured proposed to do about it, coupled with some 
suggestions as to the importance and necessity of making payment to keep the 
insurance alive. It is not necessary, therefore, for us to decide in this case 
whether a demand to pay one installment of a note would constitute a waiver 
of subsequent installments coming due later. We have assumed, without de- 
ciding, that the acts of the agent in this case would bind the company, and in 
view of our interpretation of the agent’s conduct, it is unnecessary to consider 
or decide the point urged by the company that it was not bound by the acts or 
conduct of the particular agent with reference to a waiver. 

[4] It is argued that there was error in refusing to permit the deposition 
of Mr. Hoover to be read. His testimony added nothing material to the evi- 
dence already admitted. It was substantially the same as the testimony of Mrs. 
Hoover. In such situation, it is unnecessary to decide whether the testimony 
should have been admitted, as its exclusion was not prejudicial to appellants. 

The evidence in this case was not sufficient to justify a jury in holding 
that the company held the note of appellants as a subsisting debt or made an 
unconditional demand for its payment, and the court committed no error in 
directing a verdict for the defendant. The case is an unfortunate one, but the 
misfortune cannot be visited upon the insurance company when, by the terms 
of the contract, the parties had agreed that it should not be. 

The judgment is affirmed. 


SHERMAN vy. ALLIANCE INS. CO. OF PHILADELPHIA, 
and eight other cases. 
Supreme Judicial Court of Massachusetts. 
Bristol. Dec. 3, 1928. 
163 Northwestern Reporter 908. 

1. INSURANCE—INSURED, AWARE OF CONDITIONS WHICH MIGHT 
INFLUENCE JUDGMENT OF ARBITRATOR, AND NOT OBJECTING, 
CANNOT ATTACK AWARD ON GROUND ARBITRATOR DID NOT 
ACT IN GOOD FAITH. 

Insured, who was aware of conditions which might influence judgment of 
arbitrator, and had sufficient notice of them by reason of conversation with 
arbitrator, and did not object to his acting as arbitrator, cannot object to award on 
ground that arbitrator did not act in good faith or was partial. 

(For other cases, see Insurance, Dec. Dig. § 576[3].) 


2. INSURANCE—STATEMENT ‘OF INSURANCE ARBITRATOR THAT 
HE WANTED, OR WAS GOING TO GET, $1,000, HELD NOT EVI- 
DENCE OF FRAUD IN AWARD. 

Statements of arbitrator selected to adjust loss under insurance policy that $25 

a day compensation would not interest him, that he wanted or was going to get 

$1,000, is not evidence of fraud as showing that he was corrupt or expected to 

obtain amount suggested by illegal methods. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 
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3. INSURANCE—ARBITRATORS, EXAMINING INSURED’S STORE AND 
ITS CONDITION, TOGETHER WITH PLAINTIFF’S BILLS, IN- 
oer ETC., HELD NOT SHOWN TO HAVE ACTED IN BAD 

Arbitrators, selected to determine amount of loss of stock and fixtures under 

insurance policy, held not shown to have acted in bad faith, in view of evidence that 
arbitrators examined store and its conditions, and that insured’s books, bills, 
invoices, and all kinds of memoranda were examined by arbitrators. 
(For other cases, see Insurance, Dec. Dig. § 574[7].) 


4. INSURANCE—JURY, NOT IN POSSESSION OF ALL EVIDENCE 
PRESENTED TO ARBITRATORS, CANNOT DECIDE THAT ARBI- 
TRATORS WERE GUILTY OF MISCONDUCT IN MAKING AWARD. 
Where jury did not know nature of testimony of adjusters who testified before 

arbitrators, nor have opportunity to examine premises, or books and papers in 

evidence before arbitrators, they were not in possession of all evidence presented to 
arbitrators, and hence could not decide that arbitrators were guilty of misconduct 
in making award. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

j Ph pes wim from Superior Court, Bristol County; Frederick B. Greenhalge, 

udge. 

Actions by Morris Sherman against the Alliance Insurance Company of 

Philadelphia against the National Liberty Insurance Company of America, against 

the Insurance Company of the State of Pennsylvania, against the Albany Insurance 

Company, the Caledonian American Insurance Company, against the Svea Fire & 

Life Insurance Company, Limited, against the Great American Insurance Company 

of New York, against the Niagara Fire Insurance Company, and against the City of 

New York Insurance Company. Verdicts directed for plaintiff. 

On plaintiff’s exceptions. Exceptions overruled, and verdicts to stand. 

D. R. Radovsky and H. W. Radovsky, both of Fall River, for plaintiff. 

B. A. Brickley of Boston for deferidants. 

CarrotL, J. These are actions of contract on fire insurance policies, insuring 
the plaintiff’s stock and fixtures in Newport, Rhode Island. The loss was sustained 
in November, 1923. There was an arbitration and an award for $1,925.65, which 
the plaintiff's arbitrator refused to sign. By direction of the judge the jury 
returned a verdict aggregating this amount divided among the companies accord- 
ing to their respective policies. It was stipulated that if there was error in direct- 
ing the verdicts there should be a finding equalling $6,000 for the plaintiff, divided 
among the companies. 

The plaintiffs amended declaration alleged that the loss was referred to three 
arbitrators, one chosen by the plaintiff, one by the defendant, and a third by the 
two so chosen; that the arbitrator chosen by the defendant and the third arbitrator 
did not act in good faith in determining the amount of the award, and made an 
award which was not based upon the facts, but was arrived at from improper mo- 
tives; that the award was not binding, and the plaintiff is entitled to recover the 
full amount of the loss. 


Assuming for the purposes of this discussion that the declaration was in proper 
form, and that the evidence of fraud introduced by the plaintiff was admissible, see 
Second Society of Universalists in Town of Boston v. Royal Ins. Co., Ltd., 221 
Mass. 518, 109 N. E. 384, Ann. Cas. 1917E, 491, he now contends that the evidence 
shows that the third arbitrator, or “umpire” as he is called, “was not disinterested 
and impartial,” the policies providing that the two arbitrators selected by the par- 
ties shall select a “competent and disinterested umpire.” 

The plaintiff testified that after the loss one Stoneman was selected by the 
plaintiff and the defendants named one Hennigan to act as arbitrators; “that it 
took some time before the umpire,” C. LeRoy Grinnell, was appointed; that before 
he was appointed he met the plaintiff and asked him what he was doing, and said, 
“Would you like to get a position with the Metropolitan Insurance Company ?” 
that the plaintiff and Grinnell saw the manager of this company and L hs, plaintift 
was told to file an application, which he did; that Grinnell agreed“to e plain- 
tiff the following Monday; that at this interview Grinnell said the application “did 
not go through yet”; that Grinnell asked the plaintiff about the fire, saying “Why 
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isn’t it settled?” to which the plaintiff replied “I’m waiting for an arbitration. It 
seems all the men we suggest to-the insurance company they reject him”; that 
Grinnell then said that he “was appointed for the arbitration” and asked “if * * * 
[the plaintiff] would have any objection to him”; that the plaintiff then said he 
“would be only too glad to have anybody, so long as this comes to an end.” The 
plaintiff also testified that Grinnell said: “If I was you, I wouldn’t bother the in- 
surance companies; I would go in bankruptcy. * * * I have been in bankruptcy 
myself and paid no one. I wouldn’t pay anyone. How much do you have to pay 
your creditors”; that ‘the plaintiff answered “Between ten and twelve thousand 
dollars. I don’t see why I should go into bankruptcy, because I am fully insured” ; 
that Grinnell said “You wouldn’t get anything from the insurance companies, but if 
you would have no objections to appoint me as arbitration, I will do all I can for 
you and will also see you get a good position with the insurance company.” The 
plaintiff further testified that up to this time he had no knowledge that Grinnell 
“was in any way connected with the arbitration. * * * He found it out the sec- 
ond time he met him.” 

Stoneman, the plaintiff’s arbitrator, testified in substance that before the ar- 
bitration hearing began Grinnell asked “how much money there was in this matter 
for compensation”; that when it was stated that it was customary to pay $25 a 
day, Grinnell said that wasn’t enough, that “he was going to get $1,000 as compen- 
sation for acting as umpire.” There was evidence that the value of the plaintiff's 
merchandise was $14,000, that “the value of what was left” after the fire was 
about $2,000. Stoneman further testified that when the arbitrators were discussing 
the amount of the award, Grinnell’s first offer was $500, but it was subsequently 
increased to $900 and something, and then to $1,650.” 

[1] The plaintiff contends that the conversation between hima and Grinnell, 
already referred to, was evidence of bad faith on the part of Grinnell. The plaintiff 
was a party to this conversation, he heard all that was said, and he knew the facts 
which he now relies on to show the fraud of Grinnell. He was aware of the 
conditions which might influence the judgment of the arbitrator and had sufficient 
notice of them; he did not object to Grinnell acting as umpire. The plaintiff cannot 
now object that the arbitrator did not act in good faith, because of anything said by 
Grinnell to him. As was said in Doherty v. Phcenix Ins. Co., 224 Mass. 310, 315, 
112 N. E. 940, 942, where a party to an award “is aware of the existence of condi- 
tions which may influence the judgment of an arbitrator or referee, or previous to 
the hearing has sufficient notice of the partiality of one or more of the referees to 
put him upon inquiry but remains silent, he cannot afterwards object to the award 
or report on the ground of partiality.” Fox v. Hazelton, 10 Pick. 275; 278; Eaton 
v. Globe & Rutgers Fire Ins. Co., 227 Mass. 354, 366, 367, 116 N. E. 536. 


(2] The plaintiff further contends that the statements of Grinnell, to the 
effect that $25 a day “would not interest him”; that he wanted or “was going to 
get” $1,000, were evidence of fraud. We are unable to find in these statements 
any evidence of fraud. Grinnell may have placed an exaggerated value on his 
services, he may have been indiscreet and imprudent, but the evidence does not 
show he was corrupt or expected to obtain the amount suggested by illegal 
methods. 

[3] Another contention of the plaintiff’s is that the method adopted by the 
arbitrators in making the award is evidence of bad faith. We do not agree with 
this contention. 


It appeared that the plaintiff's stock in trade consisted of notions, toys, “dry 
goods, fancy rugs, etc., and crockery”; that the arbitrators examined the store and 
its condition; that at the hearing before them the only witnesses were the 
plaintiff and two insurance adjusters. The plaintiff testified that “he did not think 
the arbitrators asked for his invoices.” Stoneman testified that the plaintiff's 
books, bills, invoices and all kinds of memoranda, were before the arbitrators and 
they spent considerable time examining the books. In our opinion there was no 
evidence indicating unfairness in the conduct of Grinnell or the arbitrator Hennigan 
in coming to the conclusion which they reached, or that they were actuated by 
improper motives. The premises were examined, according to Stoneman, and the 
books and invoices were investigated. The award was. not necessarily unfair 
because of the original suggestion of Grinnell to make the award $500, afterwards 
increasing it to $900, then to $1,650, and finally agreeing on the amount of $1,952. 
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Stoneman testified that although the plaintiff testified his loss was $10,000 or 
$11,000, he (Stoneman) “never had any notion that the plaintiff's loss amounted to 
any $10,000 or $11,000. He thought it amounted to about $6,500.” In estimating a 
loss of this kind it is easy to understand how opinions might differ and honest 
arbitrators disagree as to the extent and amount of the loss. Brown v. Bellows, 4 
Pick. 179, 192. 

[4] In addition to this it did not appear that all the evidence offered before the 
arbitrators was introduced at the trial. The invoices, books, bills and other mem- 
oranda which according to Stoneman were before the arbitrators and examined by 
them were not offered at the trial. The two insurance adjusters testified before 
the arbitrators, they did not testify at the trial; and the jury had no opportunity to 
examine the premises. They did not know the nature of the testimony of the 
adjusters at the hearing, nor did they see the books and papers in evidence before 
the referees. On this question, therefore, as the jury were not in possession of all 
the evidence presented to the arbitrators, the j jury could not decide that the umpire 
and the arbitrator were guilty of misconduct in making the award. “It furthermore 
. does not appear that all the evidence introduced by both parties before the referees 
was offered at the trial, and a portion is manifestly insufficient to enable a jury to 
determine whether the referees committed such gross mistakes of overvaluation as to 
Se ees Doherty v. Pheenix Ins. Co., 224 Mass. 310, 317, 112 N. E. 

Exceptions overruled. 

Verdicts to stand. 


DRAGON v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. 
SAME v. SCOTTISH UNION & NATIONAL INS. CO. 
Supreme Judicial Court of Massachusetts. Hampden. Jan 3, 1929. 
164 Northeastern Reporter 383. 


INSURANCE—UNDER FIRE POLICIES, INSURED COULD ACT FOR 
MORTGAGEES, AND AWARD WAS BINDING ON MORTGAGEE 
WITHOUT NOTICE, WHERE THERE WAS NO FRAUD. 

Under fire policies requiring insured to furnish proofs of loss and desig- 
nating insured as the one to act for all parties interested other than the com- 
pany in selecting arbitrator, in case amount of loss was not agreed to, insured 
and mortgagor held authorized to act for mortgagees in selecting arbitrators 
to adjust the loss, and hence appointment of arbitrators, hearing, and award, 
although made without notice to third mortgagee, were binding on him, where 
there was no claim of fraud, and mortgagor complied with policy. 

(For other cases, see Insurance, Dec. Dig. § 570.) 


Report from Superior Court, Hampden County; H. P. Williams, Judge. 

Actions by Joseph A. Dragon against the Automobile Insurance Company 
of Hartford, Conn., and against the Scottish Union & National Insurance Com- 
pany. Cases tried together. Verdict directed for defendants,- and cases re- 
ported. Judgment entered on verdicts for defendants. 


W. G. McKechnie and J. B. Cowett, both of Springfield, for plaintiff. 

H. E. Allen and W. W. Yerrall, both of Springfield, for defendants. 

Carrot, J. A policy insuring a building against loss by fire was issued by 
each of the defendants to Julia Zaytowski in the Massachusetts standard form, 
payable in case of loss first, to the Mechanics’ Savings Bank, second, to Roset- 
ta C. Griffin, and third, to Joseph A. Dragon, the plaintiff. The policy of the 
Scottish Union and National Insurance Company was for $7,000 and that of the 
Automobile Insurance Company of Hartford, Connecticut, was for $5,000. On 
July 14, 1926, the building was burned. At that time the savings bank held a 
first mortgage on the premises for $7,000; the Griffin mortgage for $2,700 was 
a second mortgage; and the plaintiff's third mortgage was in the sum of $2,- 
695, and interest from June 10, 1926. The amount of loss was submitted to ar- 
bitrators by written agreement, executed by the insured and the defendants. 
It was found that the loss was $5,500. This sum was paid to the Mechanics’ 
Savings Bank in April, 1927, by the defendants, in proportion to the amounts 
of their respective policies, a release signed by the insured and the bank being 
delivered to the defendants. In February, 1927, the second mortgagee had fore- 
closed, realizing from the sale the full amount of her mortgage. Nothing was 
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paid the plaintiff and there is now due on his mortgage $2,695 and interest 
from June 10, 1926. The plaintiff had no notice of the reference agreement, of 
the appointment of arbitrators or of the hearing held by them, and did not 
know of the award until some time after it was made. “Thereafter, he did not 
consent to the award nor did he ratify it” but did seasonably file with the de- 
fendants a statement of loss and duly requested a reference to arbitration to 
determine the amount of loss. There was no question of bad faith on the part 
of the defendants in failing to send notices of the arbitration or otherwise, and 
the plaintiff acted in good faith, complied with all of the requirements of the 
policy and took proper action thereon. The plaintiff offered evidence that the 
loss was total and in excess of the plaintiff’s mortgage and the prior mortgages. 
The report states that the award was lawfully made “aside from the question of 
notice to the plaintiff mortgagee” and the fact that the award was made with- 
out the knowledge, consent or ratification of the plaintiff. The cases were 
tried together. In each case a verdict was ordered for the defendant. The 
cases were reported to this court on the stipulation, “If, as a matter of law, the 
plaintiff should recover the parties agree that he should have judgment against 
the defendant, the Automobile Insurance Company of Hartford, Connecticut, 
in the amount of $1,252.03, and against the Scottish Union and National Insur- 
ance Company, in the amount of $1,752.87.” 

The contentions of the plaintiff are that, as the policy was made payable to 
the mortgagees, “no act or default” of the mortgagor “shall affect such mortga- 
gee’s right to recover in case of loss,” and as the hearing, appraisal and award 
of the arbitrators were without notice to him and without his knowledge, con- 
sent or ratification, the proceedings before the arbitrators and their award did 
not bind him. 


In the case before us the policies were in the Massachusetts standard form. 
By that form of policy it was agreed that in the event of loss or damage under 
the policy the insured should sign and swear to a statement in writing showing 
the value of the property, the interest of the insured therein and all other in- 
surance, the purposes for which the property was used, the time of the fire and 
the manner in which it originated so far as known to the insured, the state- 
ment to “be forthwith rendered to the company.” The policy also provided 
that the company within fifteen days after such statement is submitted, could 
notify the insured of its intention to rebuild or repair the premises; and that 
if the parties failed to agree as to the amount of loss “it is mutually agreed that 
the amount of such loss shall be referred to three disinterested men, the com- 
pany and the insured each choosing one out of three persons to be named by 
the other.” By these terms of the contract the insured was to furnish the 
proofs of loss. On notification to him the company could decide to rebuild and, 
if the amount of loss was not agreed to, the insured was designated as the one 
who was to act for all parties interested in the insurance, other than the com- 
pany, in selecting the arbitrator. As was said in Union Institution for Savings 
v. Phoenix Ins. Co., 196 Mass. 230, at page 234, 81 N. E. 994, 995 [14 L. R. A. 
(N. S.) 459, 13 Ann. Cas. 433]: “In making the contract the parties seem to have 
assumed that a mortgagor who obtains insurance payable to a mortgagee is 
the party ultimately interested, who will rightly represent the property and act 
for the mortgagee. It therefore provides that he shall make the statement in 
writing which the insurer needs as information of the loss. * * * The pol- 
icy therefore provides that the insured, the mortgagor, shall also act in the ap- 
pointment of arbitrators.” 

In our opinion all the parties consented that the insured should enter into 
the arbitration proceedings and that his selection of the arbitrator should be 
final. As there is no suggestion in the policy that the mortgagees are to be 
notified of these proceedings, the insurer’s selection of the arbitrator and the 
award made are binding on the mortgagee. Union Institution for Savings v. 
Pheenix Ins. Co., supra; Erie Brewing Co. v. Ohio Farmers’ Ins. Co., 81 Ohio 
St. 1, 89 N. E. 1065, 25 L. R. A. (N. S.) 740, 135 Am. St. Rep. 735, 18 Ann Cas. 
265. The insured referred to in the policy is the mortgagor. Turner v. Quincy 
Mutual Fire Ins. Co., 109 Mass. 568; Union Institution for Savings v. Phoenix 
Ins. Co., supra, at page 233 of 196 Mass. (81 N. E. 994). It is agreed that there 
was no fraud, and the mortgagor complied with all the terms of the policy. In 
such circumstances the appointment of the arbitrators, the hearing and the 
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award although made without notice to the mortgagee are binding on him. 
There is nothing in Harrington y. Fitchburg Mutual Fire Ins. Co., 124 Mass. 
126, in conflict with what is here decided. The adjustment of the loss by the 
parties or the release of the loss is not involved; the only question is this: 
Under the express terms of the policy who is authorized to act for the mortga- 
gees and mortgagor in selecting the arbitrators? We think it clear that the 
mortgagor is given this right; he is the insured, and the one agreed upon who 
is to act for himself and for the mortgagees. Erie Brewing Co. v. Ohio Farm- 
ers’ Ins. Co., supra. We consider this question to be settled by Union Institu- 
tion for Savings v. Phoenix Ins. Co., supra. In view of this and other of our 
own decisions it is not necessary to examine the decisions of other states col- 
lected in 25 L. R. A. (N. S.) 740, note, and 38 A. L. R. 388, reaching a more or 
less different conclusion. 

In each case judgment is to be entered on the verdict for the defendant. 

So ordered. 


PIEROWICZ v. FARMERS’ MUT. FIRE INS. CO. (No. 26935.) 
Supreme Court of Minnesota. Dec. 7, 1928. 
(Syllabus by the Court.) 
222 Northwestern Reporter 514. 

INSURANCE—FIRE POLICY OF TOWNSHIP MUTUAL INSURANCE 
COMPANY WAS FORFEITED BY TAKING ADDITIONAL UNAU- 
THORIZED INSURANCE ON BUILDING; AGREEMENT TO PAY 
FIRE LOSS ON PERSONAL PROPERTY DID NOT CONSTITUTE 
WAIVER OF FORFEITURE AS TO BUILDING COVERED BY AD- 
DITIONAL UNAUTHORIZED INSURANCE (GEN. ST. 1923, § 3663). 
A fire policy of a township mutual insurance company was forfeited by ad- 

ditional unauthorized insurance procured by the insured on one of the buildings 

covered by the policy. The insurer’s adjusters agreed to and did pay a fire loss 
on certain personal property, at the same time insisting on the forfeiture as to 
the over-insured building, and as to that reserved the claim for action by the 
directors of the insurer, who also insisted on the forfeiture of the insurance on 
the building. There was nothing to indicate an intention on the part of the in- 

surer to waive the forfeiture, and in consequence a finding that there was a 

waiver is not sustained by the evidence. 


(For other cases, see Insurance, Dec. Dig. § 333[1], 394, 665[8].) 


Appeal from District Court, Morrison County; Carroll A. Nye, Judge. 

Action by John Pierowicz against the Farmers’ Mutual Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 

C. Rosenmeier, of Little Falls, for appellant. 

Frederick J. Miller, of Little Falls, for respondent. 

Stone, J. Action on a policy of fire insurance tried without a jury and to a 
decision below for plaintiff. Defendant appeals from the judgment. 

Defendant is a township mutual fire insurance company. May 26, 1922, it 
issued to plaintiff a fire policy insuring a barn for $1,400, other buildings for 
stated sums, and certain personal property within specified limits. The barn 
and some of the personal property were destroyed by fire, June 5, 1926. In the 
meantime and without the consent or knowledge of defendant, plaintiff had 
procured $600 additional insurance on the barn in a stock company. The value 
of the barn was found below to have been in excess of $2,000, the total amount 
of the insurance carried thereon by plaintiff. But when defendant’s policy was 
issued, $1,400 was the maximum amount for which it would insure the barn. 
Apparently the building was then considered to be worth $2,100 and defendant, 
— its by-laws, cannot insure any barn for more than two-thirds of its 
value. 

Defendant’s by-laws provide that: 


“Policies of members taking out insurance with other companies, covering 
property insured with this company, shall immediately become null and void.” 

The same policy is manifested by section 3663, G. S. 1923, providing that 
township mutual fire insurance companies “may issue joint or partial risks in 
conjunction with adjoining companies of the same class,” and that: 

“No such insurance of a joint or partial risk shall be valid or binding upon 
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the company insuring the same until approved by all such companies holding 
prior risks on property so insured, and the total amount of such’ joint insur- 
ance on any one piece of property shall in no case exceed the total percentage 
of its value. for which such property is insurable by such company.” ° 

Without now going into the question of whether that statute includes joint 
risks carried by a township mutual fire insurance company with some other in- 
surer not itself a township mutual, we simply observe that the by-law of the 
company above quoted is well within the policy declared by ‘statute. The by- 
law being valid, it is considered to dispose of this case, as will later appear. 


Defendant was promptly notified of plaintiff’s loss, and thereupon the secre- 
tary and two other adjusters called on plaintiff for the purpose of adjusting 
the loss. We assume that they had authority to bind the company. Then for 
the first time there came to the adjusters, and so to defendant, knowledge of 
the unauthorized additional insurance. The adjusters: took the position imme- 
diately that the by-laws of the company had been violated, that plaintiff's pol- 
icy was thereby forfeited (ceased “to be in force” as they put it), and on that 
ground they refused to pay the loss on the barn. They did agree to pay plain- 
tiff and did cause to be paid him the loss on the personal property. The trans- 
action was evidenced by a receipt for that payment, which recited the payment 
and that as to the barn the “case will be referred to Board of Directors for 
decision.” It was so referred to the directors, who refused payment, their 
records showing that the refusal was because “of insurance with another com- 
pany contrary to rules” of defendant. 


The decision below went for plaintiff because of the finding of fact that, 
although there had been a forfeiture of plaintiff's policy rights because of the 
unauthorized additional insurance, the same had been waived by defendant. 
That conclusion is based upon the payment of the personal property loss, which 
was considered an acknowledgment of the validity of the policy; the failure 
-of defendant to deny liability for the loss on the barn and the reference of the 
matter to its board of directors; the supposed action of the defendant in re- 
quiring plaintiff to call on its board of directors in an attempt to get the loss 
adjusted and settled; and the fact that plaintiff was “caused” to sign the re- 
ceipt already referred to. 


We are unable to agree in the view that there was a waiver. The affrm- 
ative finding in that respect arises from what seems to us a faulty method of 
appraising the facts. The error consists of separating into several mere frag- 
ments what was essentially a unitary transaction, and giving to each of some 
of the fragments an independent effect not intended at the time by any parti- 
cipant in the matter. A given transaction may extend over quite a period and 
consist of many parts or steps, every one of which is conditioned, explained and 
given color by all the others. So a correct understanding can be had only by 
considering the whole or at least, upon analysis, by examining each part in the 
light of all the others. An incorrect result, one opposed to the intention of 
the parties, is easily possible if only a few of the parts are examined, and each 
of them by itself and without the color and light put upon it by the rest of 
the transaction of which it is only a part. 


To start with, the record does not support the finding that the adjusters, 
in deciding to pay plaintiff the loss on his personal property, intended to waive 
the forfeiture as to the barn. Their action was commendable and their company 
should not be penalized for it. Of course, if anything they did within the scope 
of their authority had indicated plainly an intention to waive the forfeiture, a 
finding to that effect would necessarily have followed. Or if the facts were 
equivocal and would justify an inference that their intention was to waive the 
forfeiture, the issue would have been for the trier of fact and his finding 
thereon sustained. But the record does not support such an inference. The 
by-laws of the company had been violated by plaintiff and his policy was there- 
by forfeited. The adjusters took that position immediately the thing came up 
and reserved decision upon that aspect of the matter for the directors, who 
under the statute have the management of the company. In that plaintiff ac- 
quiesced. He was not compelled to do so, except by the force of circumstances. 
Nothing so far shows an intention on the part of the adjusters to waive the 
forfeiture. Instead they asserted a forfeiture so far as the barn was concerned, 
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so no inference can be drawn at this point of anything in the nature of ‘a wai- 
ver. 

The following finding that “the defendant did not deny liability for‘loss on said 
barn” is not at all supported by the evidence. The adjusters did make: that denial. 
As we.read the record, no other inference is possible. Defendant was not “required” 
to call on defendant’s board of directors nor to sign the receipt which he did sign 
in any manner amounting to compulsion nor as anything in the nature of a step or 
condition forced upon him to his prejudice. He knew that the matter was be- 
ing referred to the board of directors, and of course it was suggested that he 
get in touch with one or more of them to support his own claim in whatso- 
ever way he could. He signed the receipt, not under compulsion nor even as 
a condition to further proceedings in the matter, but simply as a frank and 
truthful recital of what took place. On this phase, the case on its facts differs 
widely from Page v. Rollingstone Mut. F. F. Ins. Co., 166 Minn. 74, 207 N. W. 
24. There ihe question of waiver came up on demurrer to the complaint of an 
insured, and the facts pleaded by him to show waiver of a forfeiture and held 
sufficient for that purpose went far beyond anything in this record. 

The transaction, from the time the adjusters first called upon plaintiff to 
that when the directors met and denied the claim for loss on the barn, was sin- 
gle and continuous. No part of it can properly be set off from the rest and 
given an effect independent of the whole, and the whole taken together does 
not show that affirmative intention, nor does it support an inference that there 
was such an intention on the part of defendant or any one representing it, ne- 
cessary to a waiver of the forfeiture. 

Needless to say, the willingness to pay the personal property damage, con- 
ditioned as it was from the start and continuously to the end upon a reserva- 
tion of the right to claim the forfeiture of the barn, cannot be tortured into a 
waiver of the whole as distinguished from a part of the forfeiture. The inten- 
tion was apparent from the beginning to insist upon the forfeiture and enforce 
defendant’s by-laws as to the loss on the overinsured barn. 

The waiver of a contract right is a question of intention. Ohio Confection 
Co. v. Eimon Mercantile Co., 154 Minn. 420, 191 N. W. 910, 31 A. L. R. 952. 
It may be and normally ‘is found from a variety of circumstances. But the con- 
clusion of waiver is not supported unless the inference can reasonably be drawn 
that the intention to waive has been formed and expressed. It is simple logic that 
a waiver may be found from “the doing of some act which is inconsistent with 
an intention to insist on a strict’ performance” (Coppoletti v. Citizens’ Ins. Co., 
123 Minn. 325, 143 N. W. 787), or, as was said in Mee v. Bankers’ Life Associa- 
tion, 69 Minn. 210, 72 N. W. 74: : 

“If in negotiations * * * after knowledge of a ground of forfeiture * 
* * an association recognizes the continued validity of the certificate [of insur- 
ance], or does acts based thereon, the forfeiture is, as a matter of law, waived.” 

But in this case everything done by or on behalf of defendant, after it had 
knowledge of plaintiff's loss, indicates its insistence upon the forfeiture of the 
insurance on the barn. The adjusters took that position and the directors con- 
firmed it. With defendant’s position so conditioned, its payment of the loss on 
the personal property, expressly qualified as it was, cannot be considered as a 
waiver of the whole forfeiture, but only as a waiver pro tanto, and affecting 
only the loss on the personal property, as to which there was no overinsurance or 
other ground for forfeiture. 

_ That conclusion is in no way weakened ‘by the argument that the policy was a 
single and indivisible contract and that it was forfeited as an entirety or not at 
all. That conclusion of course is tenable as a generalization. But it does not 
follow that a forfeiture cannot be waived in part only; that because defendant was 
willing to pay the loss on the personal property, insisting at the same time on the 
forfeiture of plaintiff’s right to recover for the barn, it should be held to have 
done something it never intended to do, and be considered to have waived the 
forfeiture as an entirety. Any such holding would make it impossible for an in- 
surer in such a case as this to make a compromise proposition, do the decent 
thing and recognize a moral obligation where no legal one exists. Certainly: such 
an offer can be made without prejudice to any rights of the insurer which are 
expressly reserved from its effect. That is this case, for the payment on the per- 
sonal property was a qualified one and conditioned expressly upon the reserva- 
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eens ™~ barn claim for the further action of the directors which resulted in 
its denial, 

The findings of fact refer to other “acts and conduct” of defendant, not 
otherwise indicated, which might assist the conclusion of waiver. The only thing 
of that nature we find in the record worthy of comment is the fact that some time 
after the fire, and when the policy in suit and another one issued by defendant to 
plaintiff were about to expire, a notice to that effect was sent plaintiff by defend- 
ant. It contained no assertion of any right to assess the policies but simply was 
notice of the fact of expiration sent out as a matter of routine business. It con- 
cluded thus: 

“If you desire a renewal, notify one of the company’s directors and have a 
new application made out.” 

Here again we find a circumstance not susceptible of the inference that it 
expressed, or intended to express, the intention on the part of defendant to waive 
any existing right. 

Judgment reversed. 


YARBER v. CONNECTICUT FIRE INS. CO. (No. 4464.) 
Springfield Court of Appeals. Missouri. Sept. 17, 1928. 
Opinion Modified Nov. 22, 1928. 
10 Southwestern Reporter (2d) 957. 
2. INSURANCE—INSURED MADE PRIMA FACIE CASE BY INTRODUC- 
ING FIRE INSURANCE POLICY. 
In action on fire insurance policy, insured made prima facie case when policy 
was introduced in evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. INSURANCE—WHERE INSURER POSSESSED FIRE INSURANCE 
PREMIUM NOTE SHOWING NONPAYMENT OF INSTALLMENT, 
INSURED HAD BURDEN OF. PROVING PAYMENT. 

Where insurer had possession of note for premiums on fire insurance policy, 
which showed no payment of installment due, burden was on insured to prove 
payment was made. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 


4. INSURANCE—AS RESPECTS DEMURRER TO EVIDENCE, VERDICT 
FOR INSURED UNDER EVIDENCE OF NONPAYMENT OF PRE- 
MIUMS HELD RESULT OF BIAS. 

In action on fire insurance policy, in which undisputed documentary evidence 
showed that premium due was not paid, verdict for insured held result of bias and 
prejudice of jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


5. INSURANCE—WHERE POLICY PROVIDES POLICY LAPSES DURING 
PERIOD PREMIUM INSTALLMENT REMAINS UNPAID, INSURER 
MAY ACCEPT PAST-DUE INSTALLMENTS, ALTHOUGH PAYMENT 
DOES NOT REINSTATE POLICY. 

Where fire insurance policy provides that policy should lapse during period 
any premium installment remains unpaid, insurer is not prevented from accepting 
and keeping past-due installments, although such payments do not reinstate policy. 

(For other cases, see Insurance, Dec. Dig. § 392[5].) 

Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 

Action by Mrs. A. E. Yarber against the Connecticut Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed. 

Schmook & Sturgis, of Springfield, and Smith & Zimmerman, of Kennett, for 
appellant. 

W. G. Bray, of Senath, and James A. Bradley, of Kennett, for respondent. 

_ Batey, J. This is a suit on a fire insurance policy issued by defendant to 
plaintiff. No question is raised as to the pleadings. The policy was issued in 
December, 1921, for a term of five years, insuring plaintiff's property against loss 
by fire in the sum of $1,400. The insurance premium was not paid in advance, 
except the first payment of $30, the balance being evidenced by an installment note 
in the sum of $120, by the terms of which plaintiff agreed to pay, without interest, 
the sum of $30 on the Ist day of December of each of the years 1922, 1923, 1924, 
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and- 1925. The policy, as well as the note itself, contained a provision that, in case 
of nonpayment of any one of the installments, at maturity thereof, the company 
would not be liable for loss during such default, and that the policy should: lapse 
until payment of such delinquent installment to the company, but to be revived 
upon payment of all installments due. The policy contained the further stipulation 
that “the failure of the assured to receive notice of the approaching maturity oi 
the premium note or notes, or installments thereof, shall not operate to render the 
company liable for any loss or damage while such note or notes, or -installments 
thereof, remain over-due and unpaid.” The policy further provided that; withm 
60 days after any loss, the insured should furnish the company a particular account 
of such loss, stating when and how the loss originated, the nature of insured’s title, 
the cash value of each item and amount of loss thereon; the incumbrances, if any, 
etc. The defense was based on the alleged failure of plaintiff to pay one of the 
installments due on the premium note, as a result of which the policy is alleged to 
have lapsed, and, at the date of the fire, November 5, 1926, the policy was not in 
force. A further defense was made on the theory that plaintiff failed to furnish 
the verified statement, as required by the policy, within 60 days of the loss. Upon 
these issues, tried to a jury, the verdict and judgment was for plaintiff in the sum 
of $1,375, from which judgment defendant has appealed. 

The principle point made in the briefs and arguments relates to the failure of 
the trial court to sustain defendant’s demurrer to the evidence. It is urged that 
plaintiff failed to prove the installment due on the premium note in December, 1924, 
was ever paid. Plaintiff does not dispute the fact that the provision in the policy, 
by the terms of which the policy lapsed, during the period any matured installment 
remained unpaid, was a valid and binding stipulation in the insurance contract. 
The issue then is clean cut. If there was any substantial evidence tending to support 
plaintiff’s claim that the installment in question was paid, the demurrer was prop- 
erly overruled, in so far at least as the issue of payment may be involved, and we 
are bound by the jury’s verdict. 

While admitting the general rule that an appellate court will not ordinarily 
attempt to weigh the evidence on appeal in actions at law, defendant contends that 
the undisputed documentary evidence in this case, together with other facts, is so 
overwhelmingly and manifestly against the verdict as to indicate conclusively that 
the verdict was the result of passion or prejudice, and that this court not only has 
the right, but, in justice, should interfere. Such a rule seems to have been 
recognized, ex necessitate, as proper appellate practice a some of the decisions in 
this state. Jeans v. Morrison, 99 Mo. App. 208, 73 S 235; Kazee v. Kansas 
City Life Ins. Co. (Mo. App.) 217 S. W. 340; Sona Vv. en City Railways, 
289 Mo. 135, 232 S. W. 994. 

The rule has been thus stated: 

“The warrant for appellate interference of this character is a finding by the 
jury incomprehensible on any theory consistent with a proper regard for their 
duty to determine issues according to law and evidence.” Spiro v. St. Louis 
Transit Co., 102 Mo. App. 250, loc. cit. 265—266, 76 S. W. 684, 689. 

An examination of the evidence on the question of payment of the install- 
ment note due in December, 1924, will determine whether or not such a rule may 
be invoked in this case. Plaintiff relied on the testimony of three witnesses 
viz, herself, a Mr. Douglass (local insurance underwriter of defendant), and 
Troy Vaughn, her son. It is conceded that plaintiff paid $30 cash when the 
policy was issued, and then paid the installments due December 1, 1922, and the 
one due December 1, 1923. These payments were duly credited on the back of 
the installment note held by defendant. When the fourth installment came 
due, December 1, 1924, plaintiff was in Arizona, where she remained until August, 
1925. Her son, Troy Vaughn, looked after her farm and business during her 
absence. After testifying as to the first and second payments, plaintiff further 
testified on cross-examination that: 


“When the next payment, which would be the third, came due, I was in 
Arizona. I didn’t pay that myself.” 

“Q. You don’t know anything about the payment of that except as you 
were told afterwards? A. Yes, sir, and then I got my receipts after I came 
home. That made me think it was sure paid. The receipt I got was from the 
company. That receipt came in my mail and Troy kept it and gave it to me when 
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I came back. This next to the last payment came due while I was away. The 
notices came to Senath and Troy Vaughn, my son, got them. If the company 
sent the notices to me, then Troy would get them. Of course I never saw those 
notices. All I know was that Troy turned the receipt over to me. The reason I 
didn’t get the notices was because I was away from home. I suppose Troy got 
them. I told them to turn my mail over to him, and he got my mail. I-came 
home in August. ‘The notices were sent to me just before the first of December, 
or just after,-as the payment was due the first of December. If a notice came 
before the payment was due, Troy would get that, end if notice was sent out 
after that, he would get that. The reason I didn’t get the notices was because I 
was not at home. As to the receipt that I have in mind, I came home in 
August and that was six months or more after the time to pay it. My son 
turned over the papers to me. He had my receipts and other papers—just other 
business, not about insurance, other notes. He turned over to me my notes and 
papers he got all the time, my papers that he would get, and one of the insurance 
papers. The other papers he turned over to me were the notifying papers. They 
had written me two or three times. These were from the Insurance Company, 
two notices that Troy got and the receipt that he got. I kept all three of the 
notices. I said I got two notices and my receipt made three, and other letters 
I had got, he just turned them all over to me. I just glanced over the papers to 
see if it was a receipt and it looked like the rest. 

“Q. Do you know who signed the receipt? A. No, sir, I didn’t notice. 

“Q. Didn’t you say in your deposition that Troy might have signed it? A. 
Yes, sir. 

“Q. Then Troy might have signed it? A. He sent it in my name. 

“Q. I am talking about him signing the receipt. Troy signed the receipt and 
turned it over? A. Yes, sir, and that is what I said in my deposition, that Troy 
might have signed it. I paid that money back to Troy that fall.” 

The witness further testified on redirect examination that the receipt was 
signed by Troy. Afterwards, on being recalled, she testified she was meaning 
to tell the jury it was a receipt T'roy gave her when she repaid him the money, 
and not the insurance receipt, which he signed. Plaintiff did not produce the 
receipt from the insurance company, for the reason, as she stated, that all her 
papers were burned in the fire. Her son, Troy Vaughn, testified that he paid 
the insurance for his mother either in December, 1924, or January, 1925, and gave 
her the receipt which he received from the defendant, and that he gave her no 
other receipt for the money she paid him. 

This was the second trial of this case, the first trial resulting in a hung 
jury, and Troy Vaughn was thoroughly cross-examined as to his previous 
testimony in regard to payment of the premium installment in question. His 
examination was in part as follows: 

“Q. Let’s see that we get that right. You say you went to the Citizens Bank 
and laid down a check? A. Yes, sir. I took that out of my pocket and I told 
him (the bank cashier, Mr. Daugherty) to write out a check for $30.00 for the 
Connecicut Fire Insurance Company and he wrote it out. He put it in an enve- 
lope and sealed it up and handed it back to me and I mailed it. I was asked 
about this when my deposition was taken. I remember how I told it then and I 
told that I had it wrote up as a cashier’s check. 

“QO. A cashier’s check? <A. Yes, sir. * * * When I went in the bank I 
signed a check. I don’t know whether he (Daugherty) put that in an envelope 
or made out another one. I told him I wanted to send that money to the Con- 
necticut Fire Insurance Company and he put a’check in the envelope, but I don’t 
know which, whether it was the one I signed or whether he made out another 
one or what, or whether he put on it ‘certified’ or not. 

“Q. You also testified that that was check on the Citizens Bank, didn’t you? 
A. Yes, sir. 

“Q. Are you sure of that? A. No, sir, I couldn’t say for sure. I was in the 
Citizens Bank when I had this wrote out, but I don’t know which bank it was on. 
I don’t know which I signed, but I signed one. 


“Q. When you first testified about this, was there any doubt in your mind 
then? A. I don’t think there was. 
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“Q. What did you say when you was first asked about it? A. That I paid it 
with a cashier’s check. 

“Q. After you were in that bank and, as you say you testified first that you 
called for a cashier’s check? A. No, sir, I laid a check book down and told 
Delmar Daugherty that I wanted to send that company a check for $30.00.” 

His examination continued as follows: 

“Q. So the paper that went to the insurance company was either a cashier’s 
check or draft? A. Some sort of check, I don’t know the difference. 

“Q. Some check signed by a bank official? A. Yes, sir. 

“Q. It wasn’t your check, individual check? A. No, sir.” 


As to the date when he paid the premium note; the witness testified that he 
paid it between the “15th of December and Christmas or the Ist of the year.” 
He was asked what became of the canceled check which he gave on either of the 
two banks in which he had accounts, to which he replied that: 

“I said that my returned checks on both banks were burned up and at.the 
same time. I wasn’t living at my mother’s at the time of the fire, but I claim 
they were burned up in that fire. I have not lived at my mother’s house for a 
little over a year before the fire. I left all my checks there and they were 
burned up. My pass books also were burned up. I had pass books on each 
bank and they were burned up too. I left my mother’s place about the 10th of 
March a year ago and she came back in August. I continued to live with her up 
till March or April a year ago. When my bank books came back and my checks 
‘were returned, this $30.00, the amount of this check, had been taken out of my 
account, but I don’t remember in which bank. 


“QO. How do you know it was taken out? A. I looked on the paper and 
seen. I didn’t pay any attention which bank it was. .I had two pass books.” 

Opposed to this evidence of payment, defendant produced the records of the 
insurance company, which showed no such credit on the note retained by said 
company or on their records. The cashier, or other officer, of each of the banks 
in which Mr. Vaughn had an account at the time the check for $30 was supposed 
to have been drawn, testified that they kept a record of the date and amount of 
the individual checks of each depositor; that their records, produced at the trial, 
showed no check in*the sum of $30 drawn by Mr. Vaughn, either in December, 
1924, or January, 1925. The records further showed no bank draft, cashier’s 
check, or other instrument, payable to the defendant company, or Mr. Vaughn, 
had been drawn by the bank officers of either bank during that period. In 
addition to this documentary evidence, Delmar Daugherty, the person that Mr. 
Vaughn said drew the $30 check for him, testified that he had no recollection of 
such transaction, and that the bank records showed no such check was drawn. 
He did state, on cross-examination, that a check could have been drawn by 
Vaughn and charged to the account of some other person, but, in that event, such 
check would not be returned to Vaughn but to the person against whose account 
the check may have been charged, but that nothing of the kind had occurred. 
That testimony, however, does not strengthen plaintiff’s case, for the reason Mr. 
Vaughn testified positively that his canceled check for $30 was returned to him 
when his bank book was balanced, but was lost in the fire. It does not seem 
possible that this check could have been charged against some other account and 
thereafter be returned to Vaughn with his canceled checks. It also appears that 
A. M. Douglass, defendant’s insurance agent at Senath, sent his check to 
defendant in February, 1926, for the sum of $30 for the purpose of paying, at 
plaintiff’s request, the installment due in January, 1925. He was not authorized 
to collect premiums, but in this instance loaned plaintiff the money and sent in 
the payment. On February 27, 1926, defendant wrote Mr. Douglass a letter 
informing him the payment due for December, 1924, had not been paid, and that 
the payment sent by him had been applied against said installment due for 1924, 
instead of the 1925 installment, but that the policy was not thereby reinstated, 
and would not be until the other installment, due in December, 1925, should be 
paid. The court refused to admit this letter as evidence, but did admit in 
evidence a letter of the same import, dated March 23, 1926. Mr. Douglass 
testified that, long before the fire, he told plaintiff the company claimed she had 
not paid the 1924 installment, but that she said she thought her son had paid it. 
Plaintiff testified that she first found out about the premium “thirty or forty 
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days or maybe two months after the fire.’ As to whether Douglass was correct 
in his statement can make no difference. He sent in the payment for her, and 
was ‘acting as her agent in the matter, and notice to Douglass of defendant’s claim 
that the installment was not paid was notice to her. Having such notice, and 
with the knowledge that defendant claimed the policy had lapsed, it is strange no 
effort was made during the months before the fire to produce the evidence of 
payment which plaintiff claims was burned in the fire. 

[1,2] We have stated the important facts of this case, as disclosed by the 
record iin some detail, because the question of appellate interference with a 
jury’s verdict is an important one, and should never be confused with a question 
involving merely the weight of evidence, which is always for the jury or trial 
court to determine in ordinary actions at law. But our courts have held that in 
extreme cases, where the evidence greatly preponderates against the verdict, and 
where the verdict is opposed by unimpeached documentary evidence, and by all 
reasonable probabilities to the extent that the verdict is manifestly the result of 
mistake, passion, or prejudice, appellate courts will interfere. In Garrett v. 
Greenwell, 92 Mo. loc. cit. 125, 4 S. W. 443, the Supreme Court said: 

“Looking at all these things, it is a matter of profound surprise that the jury, 
with all this evidence before them, could have found as they did. But, inasmuch 
as they have done so, our duty, under the rule announced, in * * * Whitsett 
y. Ransom, 79 Mo. 258, and Spohn v. Railroad, 87 Mo. 74, is clear, and so the 
judgment is reversed and the cause remanded.” 

In the case of Kazee vy. Kansas City Life Insurance Co., supra, decided by 
this court, the question was whether or not the premium on a life insurance pol- 
icy issued by the company had been paid. Plaintiff made a prima facie case when 
the policy was introduced in evidence. The documentary evidence clearly showed 
the premium had not been paid. This court, speaking through Judge Bradley, 
held that: 

“Defendant briefs its case here more on the proposition that it made such a 
complete defense by unimpeached documentary evidence that the trial court should 
have given its peremptory instruction. The rule has always been that a directed 
verdict should be given when the prima facie case has been completely destroyed 
by unimpeached and uncontradicted documentary evidence. Automobile Co. v. St. 
Louis Union [Mo. App.] 187 S. W. 109; Darlington Lumber Co. v. Missouri Pa- 
cific Railway Co., 243 Mo. 224, 147 S. W. 1052.” 


It is true our courts still adhere to the rule announced in Gannon vy. Laclede 
Gaslight Co., 145 Mo. 502, 46 S. W. 968, 47 S. W. 907, 43 L. R. A. 505, wherein 
the doctrine was laid down that, even though evidence showing a complete de- 
fense to a prima facie case be wholly uncontradicted, it may not be taken by the 
courts as established, but the jury must determine the credibility of the witnesses, 
and may reject their testimony, though unimpeached. See Lafferty v. Kansas City 
Casualty Co., 287 Mo. 555, 229 S. W. 750; Sharp v. Supreme Council (Mo. App.) 
251 S. W. 159. 

We believe, however, that, where undisputed documentary evidence destroys 
plaintiff's prima facie case, the rule of Gannon Case does not apply, as shown by 
the authorities heretofore cited. The mere fact that parol evidence is used to 
explain or connect the different steps in establishing a complete defense by un- 
impeached documentary evidence does not change the rule. Kazee v. Kansas City 
Life Ins. Co., supra. 


In the case at bar, the primary issue was whether or not Troy Vaughn paid 
for plaintiff the installment due on the insurance note in December, 1924, and the 
court so instructed the jury. We have fully set out plaintiff’s evidence on that 
point, and it seems to be met at every turn by indisputable documentary evidence 
indicating conclusively that no such payment was made. Troy Vaughn first testi- 
fied he made the payment through the Citizens’ Bank of Senath during either the 
month of December, 1924, or January 1925, and that such payment was made by 
either a bank draft or cashier’s check. The records of that bank show conclusively 
that no such check or draft was drawn. He then testified he might have sent 
his own check either drawn on the Citizens’ Bank or the Bank of Senath, in both 
of which banks he had accounts. But the records of both those banks show con- 
clusively that he made no such check on his account at either bank. It is true 
he could have drawn a check, and the bank, through mistake, might have charged 
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it to the account of some other person, in which event the check would have ap- 
peared among the canceled checks of such person upon their pass book being 
balanced. The jury should not be permitted, however, to indulge in such a specu- 
lation when Vaughn’s own testimony was that his canceled check for $30 was re- 
turned to him and burned in the fire. In other words, if what he says is true, the 
check was drawn by him and charged to his account and afterwards returned to 
him. 

[3] The testimony in regard to the receipt is so hazy that in our opinion it 
is unworthy of consideration. Plaintiff says she remembers getting the receipt 
from her son, but at the same time states it was signed by him, although issued 
by defendant company. She attempted to explain that the receipt she said he 
signed was one he gave her for money when she repaid him for the payment made 
by him to defendant in her behalf, but Mr. Vaughn, her son, testified he gave 
her no such receipt. We are at a loss to understand how a jury could arrive at 
the conclusion the installment was paid from such conflicting testimony and in 
the face of the documentary evidence showing conclusively that Mr. Vaughn did 
not pay the money through the bank as he testified. In addition to this, defendant 
was in possession of the note, which showed no payment of the installment due 
in December, 1924, and the burden was therefore on plaintiff to prove it was so 
made. Kazee v. Insurance Co., supra. 

[4] It is our opinion this verdict may be attributed only to the bias and pre- 
judice of the jury, brought about, in a large measure, by the impassioned speech 
of plaintiff’s attorney wherein he told the jury, “why should they (meaning the 
insurance company) take her last $30.00 when they knew she didn’t know she had 
no insurance. Why didn’t they tell her ‘you haven’t any insurance.’ They deceived 
her, you men know they did.” There not only was no evidence upon which to base 
such remarks, but such remarks were pointedly contrary to the court’s instructions. 

[5] The law is well settled in this state that, where the insurance policy pro- 
vides that the policy should lapse during the period any installment remains un- 
paid, the insurance company is not prevented from accepting and keeping past-due 
installments, although such payment does not reinstate the policy. Palmer v. Con- 
tinental Ins. Co., 31 Mo. App. 467. 

[6] We also have no doubt the jury may have been influenced in no small 
measure by plaintiff’s testimony, given on three separate occasions during the trial, 
and even after the court had sustained objections thereto, to the effect that defend- 
ant had offered to pay her $1,000 in settlement of her claim. This was clearly pre- 
judicial. Marshall v. Ins. Co., 148 Mo. App. 669, 129 S. W. 40; Springfield Ins. 
Co. v. Parker (Mo. App.) 289 S. W. 967; Malone v. State Life Insurance Co., 
202 Mo. App. 499, 213 S. W. 877 

Other points raised on the appeal need not he considered. It is our opinion 
the judgment should be reversed, and it is so ordered. 

Cox, P. J., concurs. 

Bradley, J., not sitting. 


PATTEN et al. v. SPRINGFIELD FIRE & MARINE INS. CO. (No. 4494.) 
Springfield Court of Appeals. Missouri. Dec. 21, 1928. 
Rehearing Denied Jan. 3, 1929. 
11 Southwestern Reporter (2d) 1101. 
INSURANCE—FALSE STATEMENT IN PROOFS OF LOSS, NEGA- 

TIVING CHANGE IN TITLE OR INTEREST, HELD NOT TO DE- 

FEAT RECOVERY, UNLESS MADE WILLFULLY AND IN BAD 

FAITH AND WITH INTENT TO DECEIVE. 

Under fire policy providing that it should be void if any false statements 
were made in application or otherwise that should deceive company, false state- 
‘ment in proofs of loss that no change had taken place in title or interest would 
not defeat recovery, unless made willfully and in bad faith and with intent to de- 
ceive. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


2, INSURANCE—FALSE STATEMENT IN PROOFS OF LOSS AS TO 
CHANGE IN TITLE OR INTEREST HELD NOT TO DEFEAT RE- 
COVERY UNDER THE CIRCUMSTANCES. 

Where fire policy made loss payable to owner or mortgagee, and mortgagee’s 
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interest exceeded amount of insurance, and there was no collusion between owner 
and mortgagee, and owner was not certain whether he had given warranty deed or 
contract for deed, false statement in proofs of loss that there had been no change 
in title or interest did not defeat a recovery. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


3. INSURANCE—EVIDENCE AS TO WHETHER THERE HAD BEEN 
CHANGE OF TITLE OR INTEREST WARRANTED DENIAL OF IN- 
PEP UCTION IN NATURE OF DEMURRER, IN SUIT ON FIRE POL- 
ICY, 

In action on fire policy in which defendant claimed there had been change of 
title or interest, evidence as to execution of either warranty deed in blank or con- 
tract for deed held to warrant refusal of instruction in nature of demurrer to 
the evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


4. INSURANCE—BURDEN WAS ON INSURER, SUED ON FIRE POLICY, 
TO SHOW CHANGE IN TITLE OR INTEREST OF INSURED. 
Where insurance company sued on fire policy claimed there had been a change 

of title or interest of insured defeating a recovery, the burden was on it to estab- 

lish that there had been such a change. 

(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 

6. INSURANCE—SALE TO MORTGAGEE NAMED IN LOSS PAYABLE 
CLAUSE ON EXECUTION UNDER FORECLOSURE DECREE DID 
NOT VIOLATE CONDITION AGAINST CHANGE OF TITLE OR IN- 
TEREST. 

Where fire policy made loss payable to owner or mortgagee, sale to mortgagee 
on execution under decree foreclosing the mortgage did not breach condition of 
policy as to change of interest or title of insured. 

(For other cases, see Insurance, Dec. Dig. § 328[13].) 


7. INSURANCE—COMMENCEMENT OF FORECLOSURE PROCEEDINGS 
BY MORTGAGEE NAMED IN LOSS PAYABLE CLAUSE BREACHES 
CONDITION AS TO COMMENCEMENT OF SUCH PROCEEDING. 
Commencement of mortgage foreclosure proceedings, even though by mortga- 

gee named in loss payable clause, breached policy providing that it should be null 

and void upon commencement of such proceedings. 


(For other cases, see Insurance, Dec. Dig. § 328[14].) 


Appeal from Circuit Court, Jasper County; S. W. Bates, Judge. 

Action by W. E. Patten and ariother against the Springfield Fire & Marine 
Insurance Company. From a judgment for plaintiffs, defendant appeals. Re- 
versed and remanded. 

E. J. McNatt, of Aurora, for appellant. 

A. G. Young, of Webb City, for respondents. 

Brap.Ey, J. This is an action on a fire insurance policy. The cause was tried 
— the court without a jury. Judgment went for plaintiffs, and defendant ap- 
pealed. 

The policy sued on was issued June 18, 1925, for three years, and insured a 
farm dwelling in McDonald county for $850. Plaintiff Poplin is the insured and 
plaintiff Patten is mortgagee. The insured dwelling was destroyed by fire on 
May 2, 1927. 

It is alleged that at the time of the fire plaintiff Poplin was the sole and un- 
conditional owner of the insured property, except as to the interest of the mortga- 
gee. Defendant in its answer alleged breaches of the policy contract, because of 
certain alleged facts, viz. (1) False swearing by plaintiff Poplin in the proofs of 
loss; (2) a change in the title and interest of the insured in the property other- 
wise than by succession by death of the insured; and (3) the commencement of 
forclosure proceeding. The reply is a general denial and a plea of waiver as to the 
defense based on the commencement of foreclosure proceedings. 

Error is assigned on the refusal of an instruction in the nature of a demurrer 
to the evidence at the close of the case; on the refusal of other declarations or 
instructions; and on the exclusion of evidence offered by defendant. 

Plaintiff Patten sold to plaintiff Poplin the land upon which the insured dwell- 
ing was located April 6, 1925, and took back at the same time a deed of trust 
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thereon to secure a note for $3,000 given by Poplin as a part of the purchase price. 
The note was due in one year with interest payable quarterly. Plaintiff Patten 
resided in Webb City. Poplin at the time resided in Joplin, as we infer from the 
record. A tenant occupied the insured dwelling. The loss payable clause attached 
to and forming a part of the policy is as follows: “Loss, if any, to be adjusted 
only with the insured named herein and payable to the insured and W. E. Patten, 
Webb City, Mo., or assigns as their respective interest may appear, subject, never- 
theless, to all the terms and conditions of the policy.” 

Under this loss payable clause it is conceded that the mortgagee’s right to 
recover is dependent upon the right of Poplin, the mortgagor, to recover. - Ford 
y. lowa State Ins. Co., 317 Mo. 1144, 298 S. W. 741, 56 A. L. R. 842. Hence we may 
address ourselves to the question of Poplin’s right to recover. The denial of the 
right of Poplin and of both plaintiffs in effect, to recover, is based upon the three 
defenses pleaded in the answer. 

The sworn statement, alleged to be false, in the proofs of loss is that plaintiff 
Poplin was at the time of the fire “the sole, absolute and unconditional owner” of 
the insured property, except as to plaintiff Patten’s deed of trust. It is provided 
in the policy that it shall be null and void “if any false statements are made in 
said application or otherwise that shall deceive the company to its injury.” It is 
contended by defendant that plaintiff Poplin, after the policy was issued and prior 
to the loss, conveyed by warranty deed the insured property to one R. E. Deer, 
and that the statement in the proofs of loss that he (Poplin) was the sole owner, 
etc., except as to the mortgagee, was false. 

Defendant introduced the deposition of Poplin, and concerning the alleged 
conveyance to Deer he testified as follows: 

“Q. How long after you got this warranty deed (from plaintiff Patten) was 
it before you deeded it away to somebody else? A. I don’t remember that. 

“Q. Was it in the same year, 1925? A. No. I think it was in 1926 some time. 
I think it was before January, 1927. 

“Q. Was that a warranty deed that you executed when you deeded the prop- 
erty away? A. Yes. 

“Q. Did you deliver the deed to the person named in the deed? A. I deeded 
it in blank. 

“Q. Who did. you deliver the deed to? A. I don’t know. I made the trade 
with some fellow over near Buffalo. I traded him this equity subject to $3,000— 
I forget-— I make so many deals and I made a deed in blank and delivered to 
this man. I don’t know where he is. I handed him this deed in Joplin at my of- 
fice at 614 Main Street, Joplin, Missouri. I believe this man lived in the town of 
Buffalo. I dealt for a farm out north of Buffalo. I think he was in the hotel 
business the best I remember, I never saw him before. 

“Q. Just tell us what you remember now, what the terms of the deal were. 
A. Well, I don’t know. I can’t remember, you know. It seems like I dealt for a 
farm out north of Buffalo. 

“Q. You gave him a warranty deed to this farm in Dallas County? A. I 
think that’s it. 

“Q. Did you authorize him to fill in that warranty deed of yours with the 
name of any grantee he saw fit? A. Yes. ’ 

“Q. Just give me your best recollection as to what month in 1926 that was. 
A. I would not have any idea; I can’t remember; I don’t know a thing about it. 

“Q. On the deed of trust to Patten on the farm in McDonald county you 
remember whether you. personally ever paid any interest on that deed of trust? 
A. Yes, I did, the best I remember. I think that deed of trust was drawn to 
the best I remember with the interest payable quarterly. I think I paid the first 
and second quarters. I didn’t pay the third quarter. 

_ “Q. The fact that you remember paying the first and second and not the 
third, would that indicate that it was about six months after you got the 
Property that you deeded it away? A. Possibly it would, yes. It would have 
been—the third one might have been due and past due that I did not pay and 
I don’t know that I paid the second one but I remember paying one and I am 
pretty sure I paid two. I don’t know whether the interest was paid more than 
twice. I don’t know whether anybody paid the third and fourth installments. 
This man in Buffalo never deeded the property back to me. 

Q. As far as you are concerned he still has that deed of yours? A. Yes. 
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“GQ. And whatever title he got he still has as far as you know? A. Yes. 

“Q. Do I understand that you own the complete title to this farm after you 
had taken it over from Patten, that is, Patten deeded you a warranty deed to 
the property? A. Yes. 

“Q. The whole of it? A. Yes. 

“Q. And then this deed to the man in Buffalo. Do I understand that you 
deeded to him your entire interest in the property subject to Patten’s deed of 
trust? A. Yes. He might not have ever recorded that deed. I don’t know 
whether he did or didn’t. It may be the title is still in me down there.” 

After testifying concerning other matters, Poplin further tesified relative to 
the conveyance to the “man in Buffalo” as follows: 

“Q. And this warranty deed that you gave to this man in Buffalo—you 
never discussed that with Armstrong (local agent) or anybody connected with 
the company? A. No. I may have just given him a contract for deed. I don’t 
remember how that deal was. I think there is some part of that he never did 
fulfill that we made in the transaction. I may have just given him a contract 
for deed. I don’t remember whether it was a warranty deed I took for it. In 
fact, I never have seen him since. 

“Q. And after the first couple of interest payments were made by you on 
this land and you quit making interest payments, doesn’t that indicate that you 
considered you had no further interest in the land, and that you had deeded it 
to the man in Buffalo? A. I had a further interest in this way, that in case the 
other man did not pay it, did not keep the interest up and fulfill his contract 
with me, that I could redeem it at any time. As a matter of fact, if that 
interest was payable quarterly it would not stop me from paying it annually if 
I wanted to because I have got that much credit with Patten, without any note. 

“Q. Do you consider that you have any interest in this land now after you 
have given a deed to the man in Buffalo? A. Yes, I do. 

“Q. And what interest is it that you think you have in the land? A. I 
think all of it until such time as this Buffalo man fulfills his contract with me 
but there is something about that, I just don’t recall. Anyway, there is a 
piece of land or an equity of what he did give me. 

“Q. You have been telling me right up until now that you gave the man a 
warranty deed to it. A. It might possibly have been a warranty deed but he 
was not to record that until such time as he fulfilled his contract with me. It 
might be recorded, I don’t know, but he never did fill his contract. 

“Q. Is it your opinion that the conveyance you made to the man ir®Buffalo 
was conditional in some way? A. Yes. 

“Q. And he had not complied with those conditions? A. No. 

“Q. What were the conditions? A. Well, he had a blank deed or two 
along with him; there are a lot of blank deed dealers, you know, so he was 
to give me something else, that he did not have the papers along with him for, 
and I either gave him a warranty deed or gave him a contract for deed, instead 
of putting that up as escrow and traded with him and he never did send what- 
ever it was. I make so many deals I cannot remember, a farm equity or a 
house equity or something else; he was to give me something. I don’t know 
whether he ever paid Patten any interest after that or not. 

“Q. Mr. Poplin, you are a real estate dealer and I do not understand why 
you would have given that man a warranty deed which he could record to your 
property unless he had complied with all the conditions necessary in order to 
enable him to get your property? A. Supposing you had a good enough deal 
there, even if he did not do the other. I figured I had him cheated anyway 
whether he ever came through with the balance or not. 

“Q. The situation is that you gave him a warranty deed and he gave you 
these certain properties and you think he was also to bring deeds to some 
additional property? A. I know he was but I don’t remember whether that 
was a deed or contract for deed. I don’t remember. 

“Q. What makes you think he did not give you the deed to the additional 
property? A. He did not have it with him. He lived in Buffalo and we dealt 
in Joplin, in my office. 

“Q. What makes you think he did not Jater mail that deed to you or deliver 
it to you some way? A. Because I knew he did not. 
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“Q. If you cannot remember the man’s name A. (interrupting) He was in 
the hotel business there, that is all I know and he was a dealer too, the best I 
remember, in the real estate business and been there for a number of years. 

“Q. You remember the deal very well that you made with him? A. Yes. 

“Q. But you don’t remember whether he ever came back or gave you this 
additional deed for some other property? A. I know that he did not. 

“Q. The deeds that the man from Buffalo gave you, did you record those? 
A. No, they were in blank I told you a while ago and I shuffled them on out. 

“Q. In other deals, you passed them on? A. Yes, sir.” 

A stipulation concerning Poplin’s alleged conveyance to Deer was entered 
into as follows: 

“It is hereby stipulated and agreed by and between the plaintiffs and defend- 
ant hereto, as follows: That one R. E. Deer of Buffalo, Missouri, was sub- 
peenaed duces tecum to be and appear in attendance on the court at the trial 
hereof this day and to bring with him the deed delivered by plaintiff R. T. Poplin 
to him, the said Deer, and that he is not now in attendance in the court, and 
that for the purpose of avoiding a continuance of this cause, that if present he 
would testify as follows: That he traded property to R. T. Poplin for the insured 
property mentioned in the insurance policy, and that he received from the: said 
R. T. Poplin, a warranty deed in blank and authorized said R. E. Deer to fill in 
the name of the grantee and that the name of the said R. E. Deer was thereafter 
and prior to the date of the fire loss filled in as such grantee, usual form convey- 
ing to him, the said R. E. Deer, said insured property, and that said deed was 
made, executed and delivered to him, the said R. E. Deer, prior to the date of 
the alleged fire loss, and that the said R. E. Deer executed and delivered to 
the said Poplin his proper deed of conveyance to the property traded therefor.” 

“It is further stipulated that the said R. E. Deer did not place of record his 
deed received from said Poplin, and did not take the actual or physical possession 
of said premises, and paid no interest on the mortgage held by the plaintiff 
Patten.” 


[1, 2] ‘Ihe learned trial court gave a declaration to the effect that if it 
were found that any change had taken place in the title or interest of Poplin 
in the insured property after the issuing of the policy and prior to the loss, then 
there could be no recovery. Hence the trial court found that Poplin passed 
no title or interest to Deer. But even though Poplin in fact did convey to 
Deer his then interest in the insured property, such fact would not and ought 
not to defeat recovery on the ground of the alleged false statement in the 
proofs of loss, unless Poplin made such statement willfully and in bad faith and 
with the intent to deceive defendant to its injury. Hall v. Western Under- 
writers’ Association, 106 Mo. App. 476, 81 S. W. 227; Third Nat. Bank v. York- 
shire Ins. Co., 218 Mo. App. 660, loc. cit. 669, 267 S. W. 445. So far as appears 
here, plaintiff Patten’s interest in the proceeds of the policy, in the event of 
collection, far exceeds the amount of the insured. There is nothing to suggest 
that Poplin and Patten were proceeding in, collusion to deceive defendant. Also 
it appears that Poplin was not certain as to whether he gave to Deer a warranty 
deed in blank or a contract for a deed to be executed upon final consummation 
of whatever deal he and Deer may have made. We do not believe that the 
alleged false statement in the proofs of loss should, standing alone, defeat 
recovery. 


[3-5] Defendant vigorously urged from the outset that the policy became 
void because of a breach of the condition as to the change of title or interest 
of Poplin in the insured property. This question is presented under two theories> 
First, it is contended that Poplin conveyed his entire interest and title to Deer; 
and, second, if he did not so convey to Deer, his equity was foreclosed and 
passed from him by reason of foreclosure proceedings by plaintiff Patten prior 
to the loss. We have set out in detail the evidence as to the alleged transaction 
between Poplin and Deer. The trial court found, not specifically, but in effect, 
that the deal between Poplin and Deer was not fully and finally consummated, 
and from the record we cannot say that such finding has no support. All the 
evidence tending to show that Poplin conveyed to Deer or to “the man from 
Buffalo” was oral and came from Poplin, except that appearing in the stipula- 
tion as to the evidence of Deer had he been present. The burden was on 
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defendant to establish that there had been a change in the interest and title of 
Poplin. The cause was tried before the court without a jury, but the same 
rule applies as to the sufficiency of the evidence when measured by a demurrer 
as-would apply had the issues on the facts been submitted to a jury. Outcault 
Advertising Co. v. Mack (Mo. App.) 259 S. W. 511. It is true that Poplin, a 
party plaintiff, gave evidence somewhat contradictory, but such did not wholly 
destroy the probative value of his evidence on the issue as to whether or not 
he conveyed his interest and title to Deer. Pounds vy. Farmers’ Union Mercan- 
tile Co. (Mo. App.) 190 S. W. 374; Williams v. Powell (Mo. App.) 209 S. W. 
607. We are not unmindful of what was’ said in Faith v. Home Life Ins. Co. of 
New York, 203 Mo. App. 196, 208 S. W. 124, respecting contradictory evidence of 
a party plaintiff; but the evidence of plaintiff Poplin here is not such as to bring 
it under the pronouncement in the Faith Case. We rule that the trial court did 
not commit error in overruling the demurrer so far as concerned the issue on the 
alleged change of interest or title of Poplin. 

It is further conteuded that plaintiff Patten commenced foreclosure proceed- 
ings under his deed of trust, and that because thereof the policy was rendered 
null and void. ‘The policy provides that it shall be null and void “upon the com- 
mencement of foreclosure proceedings.” Patten did commence such proceedings. 
First, he advertised the insured property for sale under his deed of trust, but 
upon finding that a transcript judgment against Poplin had been filed in McDon- 
ald county where the insured property was located, he abandoned the sale adver- 
tised and proceeded in the circuit court to have the lien of his deed of trust 
declared superior and prior to the lien of the judgment against Poplin, and in the 
same cause asked for a judgment of foreclosure of his deed of trust. The cause 
in the circuit court was prosecuted to a judgment in favor of Patten, and the 
property was sold by the sheriff thereunder; Patten being the purchaser for 
$100, so it is stated. 

The stipulation above mentioned and in part quoted further contains the 
following: “It is further stipulated between said parties that the plaintiff Patten 
instituted a foreclosure proceeding against the plaintiff Poplin et al. to foreclose 
the equity of redemption of the said Poplin, et al. in the insured premises, and 
that a decree was duly entered in the circuit court of McDonald County, 
Missouri, for the amount of the principal and interest of the mortgage debt, and 
decreeing that said mortgage be foreclosed and the insured property sold to 
satisfy the same, and that pursuant to such decree, an execution was duly issued 
out of the circuit clerk’s office in said county, and delivered to the sheriff of 
said county, and that the sheriff caused said propery to be advertised and sold 
thereunder according to law, and that said property was bid in by the plaintiff 
Patten, and said sale confirmed and deed ordered by the court and that said 
sheriff, if present, would testify that the deed has been executed and acknowl- 
‘edged by the sheriff according to law, but that said deed has never been delivered 
to the said plaintiff Patten.” 

It is contended by defendant that the commencement of the foreclosure 
proceedings, under the conditions in the policy, rendered it null and void, and 
also that by the sale under the judgment in the foreclosure proceedings all 
interest and title of Poplin passed and therefore further breached the condition 
of the policy as to the change of interest or title of Poplin. On the other 
hand, plaintiffs contend that the condition in the policy that it would be null 
and void “upon the commencement of foreclosure proceedings” was waived by 
wlefendant, and also that since the sheriff’s deed under the execution sale was 
not delivered that no title passed; hence no breach of the condition as to the 
change of interest or title of Poplin occurred. Also plaintiffs contend that 
should it be held that whatever interest or title, held by Poplin, passed to 
»Patten under the execution sale, that such would not be a breach of the condition 
of the policy as to a change of interest or title of Poplin, because whatever 
interest, if any, passed to the mortgagee. 

[6, 7] To support the contention that there was no change of interest or 
title by virtue of the foreclosure proceedings as would breach the condition 
in the policy relative to a change of interest or title, plaintiffs rely upon Russell 
v. Home Ins. Co. 216 Mo. App. 244, 262 S. W. 385, and authorities there cited. We 
think that the Russel Case and cases there cited support plaintiffs’ position, and 
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even though the interest and title of Poplin, if he then had any interest, vested 
in Patten, the mortgagee, by virtue of the execution sale, such did not breach 
the condition of the policy as to a change of interest or title of Patten, the 
insured. But the policy provides that it shall become null and void upon the 
commencement of foreclosure proceedings, and the loss payable clause as appears 
above is subject to all the terms and conditions of the policy. Therefore the 
commencement of foreclosure proceedings, even though by mortgagee named 
in the loss payable clause, breached the policy. Russell v. Home Ins. Co., supra; 
Pearson v. German Ins. Co., 73 Mo. App. 480; Hole v. National Fire Ins. Co. of 
Hartford, Conn., 122 Kan. 328, 252 P. 263, 50 A. L. R. 1113, and authorities 
collected in A. L.-R. note. However, it is contended that defendant waived the 
breach of the condition relative to the commencement of foreclosure proceedings 
and evidence was introduced on such issue. We think that the evidence on the 
question of waiver was sufficient to make an issue of fact, and since we have 
concluded to reverse and remand the cause on an assignment to be presently 
considered, it will not be necessary to consider in detail the: question of waiver, 
as that question, no doubt, will be an issue at another trial. .It is our conclusion 
that we may term the demurrer to the evidence was properly refused. 

Defendant put on the stand: Weaver Noel, trustee in plaintiff Patten’s deed 
of trust, and the following occurred: a 

“Q. Do you remember ever seeing a deed from R. T. Poplin covering this 
property that was insured under this policy that this lawsuit is about? A. Yes, 
sir. 

“Q. What was that; a warranty deed? A. Yes, I think so. 

“(. Where did you see it? 

“Mr. Young: I object to that. The testimony shows these parties were 
trading, handing blank deeds around. That wouldn’t amount to anything or 
show that the ownership passed out of Mr. Poplin. 

“The. Court: This property has been sold since that time, no evidence of 
any of this stuff being put on record? 

“Mr. Young: No. 


“The Court: I think I will sustain it. If you are simply trying to show by 
this man that he saw that instrument, I will sustain the objection. That would 
not be material. 

“Mr. McNatt: I want to make this offer and this suggestion: R. T. Poplin, 
the party plaintiff, in his deposition, swears first that there was a warranty deed 
delivered to the grantee and that in consideration of that, he got a deed to a 
piece of property north of Buffalo, and that he authorized the man to whom he 


delivered the deed to insert in it the name of the grantee. Later on in his 
deposition the says that he can’t remember whether it was a deed or a contract for 
a deed. There is no contradiction by using Weaver Noel, the witness here, to 
show that it was in fact a deed, and that that deed was in existence; that it 
was not a contract for a deed, but was in fact a warranty deed. If they were 
to admit there was such a deed executed and delivered, then of course, I with- 
draw my offer to the testimony of Mr. Noel. If they deny there was such a 
deed delivered by Mr. Poplin, then I offer to show by the witness Noel that 
there was such a deed from Poplin to this property. 

“The Court: That is, a blank deed? ed 

“Mr. McNatt: I will show that there was a name in it. 

“Mr. Young: I object to the offer. 

“The Court: I will sustain it. 

“Mr. McNatt: We except to the ruling of the court and offer to show by the 
witness Weaver Noel that there was a warranty deed signed by R. T. Poplin 
covering the property insured, in the hands of the man to whom it was delivered, 
as testified to by Mr. Poplin in his deposition. 

“Mr. Young: We object to the offer for the reason it is an attempt to 
contradict the testimony of his own witness and for the reason that defendant 
had already shown that it was a deed in blank and was never consummated in 
which there was a deed in blank, if any deed in blank was made, and ‘iia: 1t does 
not tend to show title in R. T. Poplin, (Deer) to show that such a deed was in 
existence. 


“The Court: Sustained. 
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“Mr. McNatt: Note the exception to the ruling of the court.” 

[8, 9] We think it was error to exclude this evidence. The equivocal, uncer- 
tain, and contradictory statement of Poplin relative to the alleged conveyance to 
“the man from Buffalo,’ who evidently was Deer, relied upon by plaintiffs as 
tending to show that defendant had not established that Poplin did convey to 
Deer, ought not alone to be considered so convincing as to settle the question. 
The objection of substance to the evidence of Noel is that such would tend to 
contradict Poplin, defendant’s witness. Since Poplin’s evidence is contradictory 
in itself on the question of his conveyance, we cannot appreciate just how the 
evidence of Noel would contradict Poplin. The offering shows that Noel’s evi- 
dence would corroborate what Poplin first testified concerning the conveyance to 
Deer. Also Noel’s evidence would corroborate the evidence of what Deer’s 
evidence was shown to be by the stipulation which was put in the record as 
evidence by defendant and without objection as to competency or otherwise. 
That the evidence of Noel was relevant and of vital importance to defendant 
cannot be questioned, and under the circumstances we think it was competent. 
Simon Gregory Dry Goods Co. v. McMahan, 61 Mo. App. 499. 

In view of our rulings herein, we do not think it necessary to discuss 
instructions or declarations. On a retrial the only issues, so far as we can see, 
will be on the alleged conveyance to Deer and on the question of waiver. 

The judgment should be reversed and the cause remanded, and it is so ordered. 

Cox, P. J., and Bailey, J., concur. 


KLAAS v. BOSTON INS. CO. et. al. 
Court of Chancery of New Jersey. Dec. 4, 1928. 
143 Atlantic Reporter 815. 


1. INSURANCE—FAILURE TO ATTACH RIDERS BEFORE TIME OF 
FIRE, DUE TO FAULT OF INSURERS, DID NOT PRECLUDE THEIR 
CONSIDERATION AS PART OF POLICIES. 

Failure to actually attach riders to policies of insurance before time of fire 
held not to preclude their consideration as part of policies, in view of fact that 
binders were issued in exact term of riders and delay in delivering riders was 
fault of insurers or agents. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. INSURANCE—SECOND MORTGAGE CANNOT COME IN UNDER 
STANDARD MORTGAGEE CLAUSE ATTACHED IN FAVOR OF 
FIRST MORTGAGEE EXCEPT BY CONSENT. 


Second mortgagee cannot come in under standard mortgagee clausg attached 
to policies in favor of first mortgagee except by consent of first mortgagee, such 
clause creating an independent contract of insurance for separate benefit of mort- 
gagee ingrafted on main contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


3. INSURANCE—RIDERS TO INSURANCE POLICY, STATING THAT 
NONCONTRIBUTION CLAUSE WAS ATTACHED, REFERRED 
ae a IN FAVOR OF FIRST MORTGAGE ACTUALLY 
ATTACHED. 


Riders to fire insurance policy, stating that there was noncontribution clause 
attached, held not to provide for noncontribution clause in favor of second mort- 
gagee, in view of fact, that the words “a clause” were used and that a clause was 
actually attached in favor of first mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Suit by Max Klaas against the Boston Insurance Company and others. De- 
cree of dismissal. 

Osborne, Cornish & Scheck, of Newark, for complainant. 

Arthur T. Vanderbilt, of Newark, for defendants. 


CuurRcH, Vice Chancellor. This is a suit to determine the force and effect 
of certain riders attached to four policies of insurance issued by the defendant 
companies. The rider in each case reads as follows: “The interest in this policy 
is now vested in John A. Krantz, as owner and not as heretofore. Loss, if any, 
firstly payable to the Prudential Insurance Company of America as first mort- 
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gagee, and secondly payable to Max Klaas as second mortgagee. Non-contribution 
clause attached.” 

It is admitted that, when the loss by fire occurred, these riders were not 
actually physically attached to the policies. The policies were in the possession of 
the Prudential, and there was in each instance a noncontributing clause. attached 
in favor of the Prudential. 

[1] The claim is made that, because these riders were not actually attached 
at the time of the fire, they are in no sense a part of the policies and should not 
be considered at all. I do not think this contention is sound, because there were 
binders issued in the exact terms of the riders, and the delay in delivering the 
riders themselves was the fault of the insurance companies or their agents. 

The question then arises as to what these riders mean taking into considera- 
tion all the surrounding circumstances. Complainant insists that the phrase “Non- 
contribution mortgagee clause attached” means that there was thereby attached a 
noncontribution clause, not only in favor of the Prudential, but also in favor of 
the second mortgagee. This interpretation does not square either with the plain 
meaning of the words or the facts. The words are “a clause,” not “clauses,” and 
the fact is that a clause. was actually attached in favor of the Prudential, so that 
the companies complied literally with the terms of the rider. 

[2] In the case of Reed y. Firemen’s Insurance Co., 81 N. J. Law, 523, at 
page 526, 80 A. 462, 464 (35 L. R. A. [N. S.] 343) the Court of Errors and Ap- 
peals said: “Our conclusion is that the standard mortgagee clause creates an in- 
dependent contract of insurance, for the separate benefit of the mortgagee en- 
grafted upon the main contract of insurance contained in the policy itself, and to 
be rendered certain, and understood by reference to the policy.” Therefore it 
seems to me that the complainant could not come in under the standard mortgagee 
clauses attached in favor of the Prudential except by consent of the Prudential. 
There is no contention that this consent was given. 

[3] Complainant’s main insistment is that he instructed the companies to give 
him a separate noncontributing clause, and believed that the above clause accom- 
plished such an object. As I have said, the rider itself, according to its ordinary 
and literal meaning, does not do this. Bearing in mind that a clause in favor of 
the Prudential was actually attached, the conclusion is unavoidable that that 
clause and that one only was referred to. 

[4] In order to reform a contract there must be clear and convincing proof 
that the instrument does not express the agreement because of mutual mistake 
See Croseley v. Superb Realty Co., 93 N. J. Eq. 228, 119 A. 873. In Gross v. 
Yeskel, 100 N. J. Eq. 293, 134 A. 737, the Court of Errors and Appeals said, 
speaking through Mr. Justice Minturn: “Reformation, as an equitable doctrine, 
proceeds upon the theory that a valid contract was created by the negotiations of 
the parties, but by mutual mistake is wanting in formal expression or execution 
so as to evince the actual intent of the parties”—citing cases. 

[5] The facts in the case, according to the testimony briefly summarized, dis- 
close: That the complainant did not pay much attention to the matter of the in- 
surance, nor give his attorney any specific instructions. Mr. Schlessinger, whose 
company acted as broker for complainant, said to complainant’s attorney that he 
would procure mortgagee clauses. The festimony does not disclose what kind 
of clauses. Mr. Schlessinger turned the matter over to Mr. Crocker. Again there 
was no specification of the kind of mortgagee clauses. Mr. Crocker turned the 
matter over to Miss Leach to prepare the indorsements. There is no testimony to 
show that any one told Miss Leach what kind of indorsements to prepare. Those 
indorsements or riders were drawn by the representatives of the complainant, and 
not by the representatives of the defendants. I cannot see, therefore, that there 
was any mutual mistake. It nowhere appears that the companies agreed to any 
particular kind of rider only that complainant’s attorney wanted Mr. Klaas’ in- 
terest in his second mortgage protected as his interest may appear. 
is inserted in the riders. 

Complainant says that the companies should have informed him that there 
was no noncontribution clause for his benefit. Perhaps this would be true if: the 
proofs were that he had demanded such a clause and they had remained silent. 
However, the testimony fails to disclose that he made any such demand. 

In Cooley Briefs on Insurance (2d Ed.), vol. 2, p. 1429, the rule is thus stated: 
“Though the policy failed to express the intent of the complaining party as to 


This clause 
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the matter in regard to which reformation is sought, the reformation will not be 
granted unless there was the same intent by the other party,” citing numerous cases 
the most recent New Jersey case being Koch v.. Commonwealth Ins. Co., 88 N. 4 
Eq. 344, 102::A. 1053. 

It may be that complainant thought he had procured a noncontribution mort- 
gagee clause, but, in the absence of proof that defendants ever agreed to such a 
clause, it is a case of unilateral mistake for which there is no remedy in equity. 

Under these circumstances, to decide that the parties actually intended to pro- 
tect the ‘second mortgagee by a noncontributing mortgagee clause would be, in 
effect, to make’ a new contract for them. This cannot be done. 

In Kupfersmith v. Delaware Ins. Co., 84 N. J. Law, 271, at page 275, 86 A. 
399, 401: (45 L. R.. A. [N. S.] 847, Ann. Cas. 1914C, 1172) Chief Justice Gum- 
mere says, delivering the unanimous opinion of the Court of Errors and Appeals: 
“The law will not make a better contract for parties than they themselves have 
seen fit to’ enter into, or alter it. for the benefit of the one party and to the detri- 
ment of the other: The judicial function of a court of law is to enforce a contract 
as it is written.” 

Another’ of’ complainant’s contentions is that, the language of the riders 
ce ambiguous, the maxim, “Verba: chartarum accipiuntur contra proferentum,” 
applies. 

The atiswer to this is: First, that the language is not ambiguous, but clear and 
distinct; second, that the riders were prepared by representatives of com- 
plainant rather than defendants, and, third, that Chancellor Walker, speaking for 
the: Court of Appeals in Precipio v. Insurance Co., 137 A. 549, says that as to 
standard form policies the maxim has no special application. 

I will advise a decree dismissing the bill. 


B. N. EXTON & CO., INC., v. HOME FIRE & MARINE INS. CO. et al. 
Court of Appeals of New York. Nov. 20, 1928. 
64 Northeastern Reporter 43. 

1. INSURANCE—GOODS REJECTED BY BUYER, BUT RETAINED SUB- 
JECT TO SELLER’S ORDERS, WERE “HELD IN TRUST” WITHIN 
BUYER’S FIRE POLICY. 

Goods rejected by buyer, but at seller’s request retained at buyer’s place of 
business for further instructions from seller, held to be property “held in trust” by 
buyer for seller within fire insurance policy on “property of assured or held in 
trust or on commission or sold but not delivered.” 


(For other cases, see Insurance, Dec. Dig. § 164[2].) 


2. INSURANCE—OWNER OF GOODS “HELD IN TRUST” BY INSURED 
HELD ENTITLED TO SUE INSURER DIRECTLY ON FIRE POLICY, 
nea INSURED REFUSED TO INCLUDE LOSS IN PROOF OF 

LAIM. 

Owner of goods “held in trust” by insured, within fire policy covering goods 
held by insured in trust or on commission, was entitled to sue insurer directly on 
fire policy, on insured’s refusal to include owner’s claim for loss in its proof of 
claim, and where insurer settled with insured with knowledge of facts. 


(For other cases, see Insurance, Dec. Dig. § 580[1].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Submission of controversy on an agreed statement of facts between B. N. Ex- 
ton & Co., Inc., plaintiff, and Home Fire & Marine Insurance Company and others, 
defendants. From a judgment for plaintiff (222 App. Div. 237, 225 N. Y. S. 714), 
defendants appeal. Affirmed. 

Edgar J. Nathan, of New York City, for appellants. 

Robert Kelly Prentice, of New York City, for respondent. 

Crank, J. [1] In October of 1922, Miller, Tompkins & Co. ordered 19 rolls 
of paper from the Brown Company. The former company was a domestic cor- 
poration, manufacturing paper bags and sacks; the ‘latter, a foreign corporation 
manufacturing paper. The rolls of paper were delivered at 485-487 Washington 
street, Manhattan borough, New York City, the purchaser’s place of business. 
The paper was rejected as not of the quality ordered, and by agreement the pur- 
chase ‘was canceled. .Brown. Company, however, requested Miller, Tompkins & 
Co. to hold the merchandisé in its place of business for further instructions. The 
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paper remained in the premises of Miller, Tompkins & Co. until it was destroyed 
by fire on January 13, 1923. 

The defendants had insured Miller, Tompkins & Co. against loss by fire, the 
policies covering “on stock, materials and supplies,' including labor performed 
thereon in all stages, including packages and labels, contained in said premises: No. 
485-487 Washington Street, New York City, the property of the assured or held 
in trust or on commission, or sold but not delivered or held on joint account with 
others and also the property of others for which the assured may be or agree to 
become liable in case of loss or damage by fire.” 

The insured had not agreed to become liable for the property of the Brown 
Company in case of loss or damage by fire, and was not liable for any negligence 
in causing fire. 

Miller, Tompkins & Co. refused to include any claim for such merchandise 
belonging to the Brown Company in its proof of loss. 

The property of Miller, Tompkins & Co. was also damaged and destroyed to 
the amount of $55,049.69, the total amount of the insurance under the policies 
— by the defendants being $61,000. There was insurance sufficient to cover 
all losses. 

With notice of the claims and the loss of the Brown Company, the defendants 
settled with Miller, Tompkins & Co., but failed and refused to pay the loss of the 
Brown Company, denying all and any liability to it under the policies. The de- 
fense is that the policies covered only the property of Miller, Tompkins & Co. 
and not that which it held as bailee. The Brown Company, on the other hand, claim 
that under the “trust and commission” clause, so called, the policies covered its 
19 rolls of paper which the Miller, Tompkins & Co. was holding in its place of 
business. 

The plaintiff in this action is an assignee of the Brown Company’s claim. 

We are of the opinion that the policies in this case covered the Brown Com- 
pany’s paper. It was property “held in trust” by the Miller, Tompkins & Co., for 
the Brown Company, within the meaning which has been given to these words in 
the insurance business and insurance law. 

“The words ‘in trust’ may, with entire propriety, be applied to any case of 
bailment, where goods belonging to one person are entrusted to the custody or 
care of another, and for which the bailee is responsible to the owner,” Stillwell v. 
Staples, 19 N. Y. 401. 


“The phrases describing property ‘as held in trust,’ or ‘on commission,’ and 
kindred terms, in a policy to an agent, factor or the like, have been held as giving 
to the owner of the property a right to take the place of the insured, to adopt the 
contract, and to enforce it in his own name or that of his agent.” Waring v. In- 
demnity Fire Ins. Co., 45 N. Y. 606, page 610, 612 (6 Am: Rep. 146). 

See, also Lewis v. Home Ins. Co., 199 App. Div. 556, 192 N. Y. S. 170; 
affirmed without opinion, 234 N. Y. 498, 138 N. E. 421; and Home Ins. Co. v. 
Baltimore Warehouse Co., 93 U. S. 527, 23 L. Ed. 868, where it was said that the 
phrase “held in trust” is to be understood in its mercantile sense. 


Utica Canning Co. v. Home Ins. Co., 132 App. Div. 420, 116 N. Y. S. 934, 
was decided upon facts similar to these before us now. While that case did not 
come to this court, we see no reason for departing from the principles and the 
result there stated. True, the presiding justice in his opinion included a quotation 
which said that this form of “trust or commission” policy is similar in its legal 
effect to the policy “for whom it may concern,” and arises in much the same way. 
Even though the latter clause, generally found in marine policies, is much broader 
than the former phrase used in fire insurance policies (Hooper v. Robinson, 98 
U. S. 528, 537, 25 L. Ed. 219), the reasoning of the opinion is correct and would not 
be affected by omitting the comparison. 

[2] The Brown Company’s paper was therefore covered by the defendant’s 
policies. Yet it will do the company little good unless this action can be main- 
tained. Miller, Tompkins & Co. refused to include the loss in its proof claim; 
it settled for the damage to its own property, leaving out the Brown Company, 
and of course refused to maintain any action on the policies in behalf of the latter 
company. Its position was and is that the policies did not cover the Brown Com- 
pany’s damage. The insurance companies took a like position and settled with the 
Miller, Tompkins Co., knowing of the Brown Company’s loss and claim. Unless 


































































504 The Insurance Law Journal, Vol. 72 [Mar, 1929 








this action lies, the Brown Company and its assignee are without remedy. Such 
lapses the law seeks to avoid. 

What would be the procedure if an insured included in his proof of loss the 
damage suffered to his bailor’s property, and was willing to undertake its collec- 
tion, we are not called upon to decide the facts here presented. 

The judgment should be affirmed, with costs. ; 

Cardozo, C. J., and Pound, Andrews, Kellogg, and O’Brien, JJ., concur. 
Lehman, J., not sitting. 

Judgment affirmed. 


GREENE et ux. v. AATNA INS. CO. (No. 428.) 
Supreme Court of North Carolina. Dec. 5, 1928. 
145 Southeastern Reporter 616. 

1. INSURANCE—PROVISION EXEMPTING FIRE INSURER FROM LIA- 
BILITY FOR LOSS WHILE HOUSE WAS VACANT WAS VALID 
STIPULATION (C. S. §§ 6436, 6437). 

Provision in fire insurance policy, in form prescribed by C. S. §§ 6436, 6437, to 
effect that insurer should not be liable for loss or damage occurring while house 
described in policy was vacant or unoccupied beyond period of 10 days, was 
valid stipulation. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 


2. INSURANCE—EVIDENCE T'HAT LOCAL AGENT, WHEN NOTIFIED 
HOUSE HAD BECOME VACANT, ADVISED INSURED THAT 
VACANCY WOULD NOT RENDER FIRE POLICY VOID, WAS NOT 
EVIDENCE THAT INSURER WAIVED BREACH. 

Evidence tending to show that insured, while policy was in full force, notified 
local agent, who had issued policy, that house was then vacant and unoccupied, 
and would remain so for an indefinite time, and that agent advised insured that 
vacancy would not render policy void, and that insurer did not thereafter declare 
policy void, was not evidence that insurer waived breach of express stipulation 
regarding vacancy of house. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—AFTER FIRE POLICY IS ISSUED, LOCAL AGENT’S 
KNOWLEDGE OF BREACH RENDERING POLICY VOID WILL NOT 
BE IMPUTED TO INSURER. 

After fire insurance policy has been issued, and has become a valid and 
binding corttract between parties, knowledge by agent, who issued it, of breach 
of stipulation or condition, which, by express terms of policy, renders it void, 
will not be imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


4. INSURANCE—AFTER FIRE POLICY IS ISSUED, FORFEITURE OF 
POLICY FOR BREACH OF CONDITION CAN BE WAIVED ONLY IN 
ACCORDANCE WITH POLICY .PROVISIONS. 

After policy has been issued, and has become a valid and binding contract 
-between parties, forfeiture of policy, for breach of stipulation or condition, which, 
by express terms of policy, renders it void, can be waived only in accordance 
with provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 


5. INSURANCE—WHERE FIRE POLICY IN STATUTORY FORM WAS 

IN INSURED’S POSSESSION AT ALL TIMES, INSURED WAS BOUND 

BY PROVISION EXEMPTING INSURER FROM LIABILITY WHERE 

HOUSE BECAME VACANT. 

_Where fire insurance policy in form prescribed by C. S. §§ 6436, 6437, was 
in insured’s possession at all times until destruction of house by fire, insured 
was bound by provision exempting insurer from liability where house became 
vacant, since person who can do so is generally required to read written contract 
before signing and accepting it, and ordinarily his failure to do so is negligence 
for which law affords no redress. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 
Stacy, C. J., and Clarkson, J., dissenting 
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Appeal from Superior Court, Union County; J. H. Harwood, Judge. 

Action by L. W. Greene and wife against the AStna Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed. 

Action upon policy of fire insurance. The issuance of the policy, and the 
destruction by fire of the house insured thereby, prior to the expiration of the 
policy, according to its terms, are admitted in the pleadings. 

Defendant denies liability upon the policy, and in support of such denial 
alleges that, at the date of the fire which destroyed the house described therein, 
the said policy was void and of no effect, for that said house was on said date, and 
had been for more than 10 days prior thereto, vacant and unoccupied. It relies 
upon a provision of said policy to the effect that “unless otherwise provided by 
agreement in writing added hereto, this company shall not be liable for loss or 
damage occurring while the described building, whether intended for occupancy 
by owner or tenant, is vacant or unoccupied beyond a period of ten days.” It 
alleges that no agreement in writing had been added to said policy, by which 
defendant company agreed to remain liable on said policy, notwithstanding 
the house had become and should remain for more than 10 days vacant and 
unoccupied. 

In reply, plaintiffs allege that said house was occupied by them, as owners, 
at the date of the issuance of said policy; they admit that said house was vacant 
and unoccupied, as alleged in the answer, and that no agreement in writing had 
been added to the policy, with respect to such vacancy. They allege, however, 
that, when they moved out of and vacated said house, they notified the agent of 
defendant, who had issued said policy, that said house was then and would 
remain vacant and unoccupied for an indefinite time, and that said agent, acting © 
for and in behalf of defendant, consented and agreed that said policy should 
remain in full force and effect, notwithstanding such vacancy; they further allege 
that defendant, by its conduct, waived the provision of said policy with respect 
to the vacancy of said house, and that because of such waiver the said policy 
was in full force and effect on the date of the fire. 

Answering the allegations in the reply of the plaintiffs, with respect to the 
waiver, defendant relies upon a provision of the policy to the effect that: 

“No one has power to waive any provision or condition of this policy, except 
such as by the terms of the policy is the subject of agreement added hereto, 
nor shall any such provision or condition be waived unless the waiver is in writing 
added hereto, nor shall any provision or condition of this policy or any forfeiture 
be waived by any requirement, act or proceeding on the part of this company 
relating to appraisal or to any examination herein provided for; nor shall any 
privilege or permission affecting the insurance hereunder exist or be claimed by 
the insured unless granted herein or by rider added hereto. 

By said policy, defendant insured the house described therein against loss 
or damage by fire in the sum of $500. The evidence tended to show that the 
value of said house, on the day it was destroyed by fire, exceeded $700. The 
issues submitted to the jury were answered as follows: 

(1) Was the policy of fire insurance set out in the complaint in force and 
effect at the date of the fire? Answer: Yes. 


(2) What amount, if anything, are the plaintiffs entitled to recover of the 
defendant? Answer: $500. 


From judgment on the verdict, defendant appealed to the Supreme Court. 
Vann & Milliken, of Monroe, for appellant. 
John C. Sikes, of Monroe, for ‘appellee. 


Connor, J. The policy of insurance, upon which plaintiffs seek to recover 
in this action, was issued by the local agent of defendant company, at Monroe, 
N. C., on November 25, 1925; it was on said date a valid contract between the 
defendant and the plaintiffs; there is no contention to the contrary, on the part 
of either the defendant or the plaintiffs. the policy is in the form prescribed 
by statute enacted by the General Assembly of this state, and is known and 
designated as the standard fire insurance policy of North Carolina. C. S. § 6436, 
and C. S. § 6437. The rights and liabilities of both the insured and the insurer are 
fixed by the terms of the policy, which is in writing, as required by the statute. 
The stipulations and conditions of the policy are in the identical language of 





506 The Insurance Law Journal, Vol. 72 {Mar., 1929 


the statute. As was said of a similar policy in Black v. Insurance Co., 148 N. C. 
169, 61 S. E. 672, 21 L. R. A. (N. S.) 578: 

_“They are inserted in the policy, not by the [defendant] company or by the 
plaintiffs, but by the statute. To fail to give them force and effect is to nullify 
the statute.” : - 

There is no contention in the instant case that any representations were 
made by the defendant, or by its agent who issued the policy, at the time of 
its issuance, which were calculated or intended to deceive the plaintiffs with 
respect to the terms, stipulations, or conditions of the policy. Nor is there any 
suggestion that these terms, stipulations, or conditions are ambiguous, mislead- 
ing, or confusing. In Lancaster v. Insurance Co., 153 N. C. 285, 69 S. E. 214, 138 
Am. St. Rep. 665, it was said by this court: 

“Our decisions are to the effect, and they are in accord with the generally 
prevailing doctrine, that when a person of mature years and sound mind, who 
can read and write, accepts a policy of insurance, containing stipulations material 
to the risk and on breach of which the policy is to be avoided, and there is 
nothing confusing or ambiguous in them, and no representations made which are 
calculated or intended to deceive as to their import, the policy with the stipula- 
tions becomes the contract between the parties, to be enforced, while it stands, 
according to its terms, and the principle should not be affected because in a 
— case there has been no previous application or no express representation 
made. 

This clear and full statement of the law with respect to insurance policies 
by Mr.-Justice Hoke has been subsequently approved by this court. Williams v. 
Insurance Co., 184 N. C. 268, 114 S. E. 161. The principle is peculiarly applicable 
where the policy involved, with its terms, stipulations, and conditions, as in this 
case, is in the form prescribed by statute. 

[1] For the purposes of this appeal, it may be conceded that there was 
evidence tending to show that, within less than 10 days after plaintiffs moved 
out of and vacated the house insured by the policy, they notified the local agent 
of defendant company, at Monroe, N. C., that said house was then and would be 
vacant and unoccupied for an indefinite period, and that said agent advised 
plaintiffs that such vacancy and unoccupancy would not affect the validity of the 
policy. There was no evidence from which the jury could find that plaintiffs, 
at any time after the policy was issued and prior to the date of the fire which 
destroyed the house, requested the defendant or its agent to issue to them a 
vacancy permit, in writing, to be added or attached to the policy. No agreement 
in writing was added or attached to said policy prior to the date of the fire, 
by which defendant waived the stipulation therein that said defendant should 
not be liable for loss or damage occurring while the house described in the 
policy was vacant or unoccupied, beyond a period of 10 days. This is a valid 
stipulation, and was included in the policy in accordance with the requirements 
of the statute. In Bias v. Globe & R. F. Ins. Co., 85 W. Va., 134, 101 S. E. 247, 
8 A. L. R. 373, it is said: 

“It is very uniformly held that a condition or stipulation in a policy of fire 
insurance, providing that the same shall be rendered void if the premises insured 
shall remain vacant and unoccupied for a specific length of time, is a reasonable 
and binding condition, and should such premises be destroyed by fire while 
vacant and unoccupied, and after the same had so remained for a longer time 
than that provided in the policy, the insurer will be discharged from paying the 
indemnity therein provided.” 

The principle therein stated was applied by this court in Alston v. Insurance 
Co., 80 N. C. 427, with respect to a stipulation in a policy of fire insurance that 
the policy should be void, if the insured premises should be used so as to increase 
the risk, or should become vacant and unoccupied, without the assent of the 
company indorsed thereon. The principle does not depend upon the doctrine 
of increased risk; where the stipulation with respect to the vacancy of the 
premises insured is in the language prescribed by statute for the standard fire 
insurance policy. 

Upon the facts admitted in the pleadings in the instant case, defendant 
company cannot be held liable under its policy to plaintiffs for loss or damage 
resulting from the destruction by fire of the house described in said policy, 
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unless defendant by its conduct has waived the stipulation with respect to the 
vacancy or unoccupancy of said house. It is admitted that said house became 
vacant and unoccupied after the issuance of the policy, and remained so from 
January 23, to August 16, 1926, when it was destroyed by fire, and that no 
agreement in writing was added to said policy by which defendant agreed to 
continue liable on said policy, notwithstanding such vacancy or unoccupancy. 

[2] Conceding that there was evidence tending to show (1) that plaintiffs, 
on or about January 23, 1926, while the policy was in full force and effect, notified 
the local agent of defendant company, who had issued the policy, that the house 
was then vacant and unoccupied, and would remain so for an indefinite time, (2) 
that said agent then advised plaintiffs that such vacancy and unoccupancy did not 
and would not render the policy void, and (3) that defendant did not thereafter, at 
any time prior to the date of the fire, declare said policy void, or do or say anything 
to make the forfeiture, resulting from the breach of the express stipulation con- 
tained therein, effectual, it must be held in accordance with authoritative decisions 
of this court, which are in accord with decisions of courts of other jurisdictions, 
that there was no evidence from which the jury could find that defendant by its 
conduct, and because of such facts, waived the breach of the express stipulation 
in the policy with respect to the vacancy and unoccupancy of said house. 

Conditions with respect to the property insured by a policy of fire insurance, ex- 
isting at the time the policy was issued, and known by the agent of the company, 
who issued the policy, cannot be relied upon to defeat the liability of the company 
under the policy, for, notwithstanding the provisions of the policy the knowledge 
of the agent is imputed to the company. When the policy is issued with such 
knowledge, it will be held that the company has waived the breach of stipulations 
and provisions contained therein, which would otherwise render the policy void, at 
its inception. In such case, the doctrine of waiver is applied by the courts, upon 
well-settled principles of equity. Aldridge v. Insurance Co., 194 N. C. 683, 140 S. E. 
706; Bullard v. Insurance Co., 189 N. C. 34, 126 S. E. 179; Fireman’s Fund Ins. 
Co. v. Lumber Co., 186 N. C. 269, 119 S. E. 362. The provision in the policy 
restricting the power of the agent to waive express conditions and stipulations 
contained therein has been held to apply only to breaches which occur after: the 
policy has been issued, and not to conditions existing at the inception of the policy, 
which but for the principle underlying the doctrine of waiver would render the 
— = at the date of its issuance, Johnson v. Insurance Co., 172 N. C. 142, 90 
S. E. 124. 

[3,4] After a policy has been issued, and has become a valid and binding con- 
tract before signing or accepting it, and ordinarily his failure to do is negligence 
a stipulation or condition, which by the express terms of the policy renders it 
void, will not be imputed to the company. In such case, forfeiture of the policy 
for such breach can be waived only in accordance with the provisions of the 
policy. Smith v. Insurance Co., 193 N. C. 446, 137 S. E. 310. 

[5] In the instant case, the policy was delivered to the plaintiffs on or about 
January 23, 1926; it remained in their possession at all times until the destruction 
by fire of the house insured thereby, on August 16, 1926. During this time the 
house was continuously vacant and unoccupied, in breach of the express stipulation 
in that respect of the policy. The principle upon which Hardin v. Insurance Co., 
189 N. C. 423, 127 S. E. 353, was decided is applicable. It is said in the opinion in 
that case that a person who can do so is generally required to read a written con- 
tract before signing or accepting it. and ordinarily his failure to do is neglegence 
for which the law affords no redress. There was no evidence, upon the trial of 
this case, from which the jury could find facts upon which the doctrine of waiver 
could be applied for the relief of plaintiffs. There was error in the refusal of the 
court to allow defendant’s motion for judgment as of nonsuit. The motion should 
have been allowed and the action dismissed. 

The judgment on the verdict is reversed. 

Stacy, C. J., and Clarkson, J., dissent. 
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FERRAIOLE v. LAMSON OIL CO. (No. 6551.) 
Supreme Court of Rhode Island. Dec. 11, 1928. 
143 Atlantic Reporter 779. 

2. INSURANCE—INSURER PAYING PART OF FIRE LOSS CANNOT 
SUE PERSON CAUSING LOSS WHO HAS PAID JUDGMENT RE- 
COVERED BY PROPERTY OWNER. 

Where fire loss exceeded insurance, and under policy insurer was entitled to 
subrogation fo extent of payment of loss insurance company cannot proceed 
against person whose negligence caused fire for negligently permitting fire to 
damage property, if such person has paid judgment in action by property owner 
for causing fire. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Exceptions from Superior Court, Providence and Bristol Counties; Edward 
W. Blodgett, Judge. . , 

Action by Vincenzo Ferraiole against the Lamson Oil Company. Verdict for 
plaintiff, and defendant brings exceptions. Exceptions overruled, and case remit- 
ted for entry of the judgment on the verdict. : 

Pettine, Godfrey & Cambio and John Di Libero, all of Providence, for 
plaintiff. 

Henry M. Boss, Jr., and Boss, Shepard & McMahon, all of Providence, for 
defendant. 

Barrows, J. After a $1,500 verdict for plaintiff in an action of case, defendant 
is here on two exceptions: One, to the refusal of the trial justice to quash the writ 
and declaration; the other, to his refusal to direct a verdict for defendant. Both 
are based upon the claim that an insurer who had paid a portion of plaintiff’s loss 
was a necessary party to this litigation. 

The evidence showed that defendant’s negligence caused a fire which damaged 
plaintiff's property. Plaintiff was insured in the Franklin Fire Insurance Company 
under a policy which covered only a portion of the loss. The policy contained a 
provision for the insurer’s subrogation to the extent of its payment of the loss and 
for assignment to it of such portion of the insured’s interest if the insurance 
company claimed that the fire was caused by act or neglect of any person or cor- 
poration. There was no evidence that such claim had been made by the insurance 
company or any assignment sought from the plaintiff. The insurance company 
was not referred to in the pleadings as beneficially interested in any way. It did 
appear in the course of the trial that the company’s liability to plaintiff had been 
settled by a payment of $714.15 before plaintiff brought the present action against 
defendant, and that the insurance company would claim this amount from plaintiff 
if he recovered a larger sum from defendant. It is admitted that there was evi- 
dence to support the verdict if all necessary parties were before the court. 


Defendant expresses a fear that, because knowledge of plaintiff’s partial in- 
demnification appeared in the evidence, payment of judgment following verdict 
may be considered to be a voluntary payment to plaintiff in an attempt to defeat 
the rights of the insurance company. The question stated by counsel is: “Where 
the fire loss exceeds the insurance may the insured bring an action against the 
wrongdoer in his own name or must the insurer be made a party? 


[1]. From the statement of the case it is clear that this action at law called 
for no determination of any rights of the insurance company. It was to recover 
for defendant’s negligent act resulting in damage to plaintiff’s property. The ques- 
tion of how much, if any, of the recovery the insurance company might be en- 
titled to, could not be determined here. There is no evidence that the insurance 
company made claim prior to the suit that the fire was caused by defendant's neg- 
ligence. Any subrogation of the insurance company to a portion of plaintiff's 
rights against defendant would not be acquired pursuant to the terms of the policy 
but by reason of an equity arising from payment of the loss. Knowledge by de- 
fendant that the insurer had made demand upon plaintiff, if successful in this 
suit, to repay the amount of loss paid by it, could not render defendant directly 
liable to the insurer for negligence. While it is true than an insurer who pays all 
or part of the loss to the insured may become an equitable assignee in whole or in 
part of the claim against the wrongdoer (7 Cooley, Briefs on Ins. p. 6675; Offer v. 
Superior Court of San Francisco, 194 Cal. 114, 228 P. 11), the principle upon 
which this doctrine rests is “not based on the theory of a direct legal right of the 
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insurer against the wrongdoer * * * but on the equitable doctrine of subroga- 
tion” (Leavitt v. Pacific Ry. Co., 90 Me. 153, 37 A. 886, 38 L. R. A. 152; Conn. 
Mutual Life Ins. Co. v. N. Y. & N. H. R. Co., 25 Conn. 265, 65 Am. Dec. 571). In 
some states where the insurance company has paid the entire loss it has been 
allowed to sue at law in its own name (cf. Atlanta Cadillac Co. v. Manley, 29 Ga. 
App. 522, 116 S. E. 35), but suit in the name of the assignee of a chose in action is 
a departure from common-law principles, and our decisions uniformly have re- 
quired suit to be brought in the name of the assignor (Goodman vy. Zitserman, 
47 R. I. 466, 134 A. 4). Where there is only a partial assignment of a chose in 
action, unless the debtor or wrongdoer has consented to be liable to a partial as- 
signee, suit at law everywhere must be brought in the name of the assignor. Notice 
to the debtor or wrongdoer does not subject him to any liability at law on the 
original claim to the assignee. 5 C. J. 894. Defendant’s liability. is single, and with- 
out its consent may neither be rendered joint nor divisible by reason of the fact 
that plaintiff partially has been indemnified. Defendant is bound to ‘respond in 
damages for the whole loss to the owner of the property alone. What the owner 
may or should do with all or any portion of the money thus recovered does not in 
this action concern the tort-feasor. The Franklin Fire Insurance Company as a 
pessible partial equitable assignee was not a necessary or proper party to this 
action at law, whatever rights it might possess against plaintiff in equity. Its 
rights as partial assignee and plaintiff’s rights as owner of the property damaged 
could not be settled in a single suit at law against defendant. Monmouth County 
Mutual Fire Co. v. Hutchinson, 21 N. J. Eq. 107. 

[2] Payment of an execution following judgment on this verdict will extin- 
guish defendant’s liability to plaintiff, and can have no element of voluntary settle- 
ment between an assignor and debtor to the prejudice of an equitable assignee of 
the entire claim, reference to which was made in Goodman vy. Zitserman, supra. 
The insurance company, after payment of this judgment by defendant, is not en- 
titled to proceed against defendant for negligently permitting the fire to damage 
plaintiff's property. It is immaterial to defendant whether ultimately the insur- 
ance company may be entitled to receive from plaintiff some portion of the amount 
recovered. The action was properly brought by the insured in his own_name 
against the wrongdoer, Norwich Union Fire Ins. Society v. Standard Oil Co., 59 
F. 984 (C. C. A.); 26 C. J., 466, note 16, and the insurance company was neither 
a necessary nor proper party plaintiff, Chicago etc., R. Co. v. Pullman Car Co., 
139 U. S. 79, 11 S. Ct. 490, 35 L. Ed. 97; Hanton v. New Orleans & C. R. Light 
Co., 124 La. 562, 50 So. 544; Southern Bell Telephone Co. v. Watts, 66 F. 460 
(C. C.. A.) ; 26 C. J.. 466, note 17. ; ar 

There was no error in the denial of defendant’s motion for direction of a 
verdict or to quash the writ. ; b 

All of the defendant’s exceptions are overruled, and the case is remitted to 
the superior court for the entry of judgment on the verdict. 


GEORGE WASHINGTON FIRE INS. CO. v. ADAMS. (No. 12547.) 
Supreme Court of South Carolina. Dec. 19, 1928. 
146 Southeastern Reporter 15. 

1. INSURANCE—INSURANCE COMPANY’S WAIVER OF FORFEITURE 
FOR OTHER INSURANCE HELD QUESTION FOR JURY IN COM- 
PANY’S ACTION TO RECOVER INSURANCE MONEY PAID, UNDER 
EVIDENCE OF INFORMATION GIVEN AGENT. ; 


Insurance company’s waiver of forfeiture, provided by fire policy in event 
of other insurance, held question for jury in company’s action to recover insur- 
ance money paid, under evidence that agent was informed by insured of existence 
of other insurance before check was delivered. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE—INSURANCE AGENT' WHO PROCURED INSURED’S 
APPLICATION OF PART OF INSURANCE MONEY TO DEBT DUE 
BANK WAS NEVERTHELESS AGENT OF INSURANCE COMPANY 
IN DELIVERING CHECK TO INSURED. 

Insurance agent, who was also cashier of bank, was agent of insurance 
company in delivering check to insured in payment of policy until actual delivery 
thereof was made, though agent procured application of part of insurance money 
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to debt due bank; and therefore insurance company was chargeable with notice 
of additional insurance, if given agent before check was delivered. 


(For other cases, see Insurance, Dec. Dig. § 98.) 


3. INSURANCE—WHETHER AGENT RECEIVED NOTICE OF OTHER 
INSURANCE BEFORE PAYMENT OF POLICY, AND WHILE ACT- 
ING AS INSURANCE COMPANY’S AGENT, WAS QUESTION FOR 
JURY. 

In action by insurance company to recover insurance money paid, on account 
of other insurance, made ground for forfeiture in fire policy, question whether 
insurance agent who secured application of part of insurance money to payment 
of debt due bank was notified by insured of existence of other insurance before 
delivery of check to insured, and while he was acting as company’s agent, was 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668{2].) 


5. INSURANCE—IF ALL FACTS IN ACTION ON POLICY TEND TO 
WARRANT INFERENCE OF WAIVER, QUESTION IS PROPERLY 
SUBMITTED TO JURY. 

In action on policy, if facts taken together tend to warrant inference of 
waiver, issue of waiver is properly submitted to jury, though no one of facts 
alone tends to show waiver. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Chesterfield County; C. C. 
Simms, Special Judge. 

Action by the George Washington Fire Insurance Company against J. M. C. 
Adams. Judgment for defendant, and plaintiff appeals. Affirmed. 

James H. Fowles, of Columbia, and John D. Nock, of Cheraw, for appellant. 

Geo. K. Laney, of Chesterfield, for respondent. 

STABLER, J. The defendant, Adams, in 1921, owned and conducted a mer- 
cantile business in the town of Chesterfield, known as the Adams Cash Market. 
On April 12, of that year, the plaintiff issued to him a fire insurance policy 
covering his stock of merchandise and store fixtures, in the sum of $3,000. It 
is undisputed that the policy contained the following provision: “Unless other- 
wise provided by agreement in writing added hereto this company shall not be 
liable for loss or damage occurring. Other Insurance. (a) While the insured 
shall have any other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy.” 

On October 21, 1921, the defendant obtained additional insurance on the 
same property in three other insurance companies, in sums aggregating $4,500. 
The stock of goods and fixtures, on December 20, 1921, were totally destroyed 
by fire, and, proof of loss having been made, as required by the rules of the 
company, the plaintiff paid to the defendant, in settlement of his claim, the sum 
of $2,824.27. Subsequently, this action was brought for the purpose of recover- 
ing back from the defendant the amount paid him, with interest from date of 
payment. 

The. plaintiff alleged, as the basis of its action, that it paid the insurance 
to the defendant under a false and fraudulent representation made by him, that 
there was no other insurance on the property; and alleged further that when 
the defendant made these representations to the plaintiff he knew them to be 
false. The defendant, answering, admitted the receipt of the insurance money, 
but alleged that the plaintiff knew at the time it was paid that there was other 
insurance on the property and “thereby waived any right it may have had in 
reference to other insurance.” 

The case was tried in the court of common pleas for Chesterfield county, 
before Hon. Charles Carroll Simms, special judge, and a jury. At the close 
of the testimony, the plaintiff made a motion for a directed verdict, on the 
ground that there was no evidence that the plaintiff, before it paid the defendant 
the insurance money, had any notice whatever of other insurance upon the 
property destroyed. The court overruled the motion, and submitted the case 
to the jury, who found for the defendant. The plaintiff’s motion for a new 
trial upon the same ground was also refused by the court. 
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{1} The plaintiff appeals, and by two exceptions imputes error to the trial 
judge in refusing, on the ground stated, its motion for a directed verdict and 
for a new trial. 

The testimony is not as full and as clear on the point in question as it should 
be. Douglass, the insurance agent, denied that any notice was given him at 
any time of additional insurance on the property. Adams testified as follows: 

“Q. When you came to settle that loss to whom was the settlement made? 
A. Me and Mr. Douglass. 

“Q. Did Mr. Edens have anything to do with the settlement? A. He 
brought the check out there to me. 

“Q. You can state what happened between you and Mr. Douglass at that 
time. A. Well, when Mr. Edens brought the check out there he asked me to 
sign the check and he would carry it back and deposit it in the bank, and I 
told him no, I decided never to put any more money in that bank. 

“Q. Did you and he have any difference over some item? A. Yes, sir. 

“Q. As to how these proceeds should be applied, was that it? A. Well, the 
difference between us was on some other little matters. 

“Q. The difference was on how the proceeds of this check were to be 
applied? A. He wanted me to pay him up, and I told him—. (Objected to as 
not responsive to the allegation of the amended answer. Overruled.) 

“Q. Mr. Adams, in that conversation with Mr. Douglass was anything men- 
tioned by you to him of othér insurance? A. Yes, sir. 

“Q. Was that mentioned or not by you to Mr. Douglass in your discussion 
with Mrs. Douglass as to how—. (Objected to on the ground that it is leading.) 

“The Court: You had better direct it down to the time Mr. Nock asked the 
question of Mr. Douglass. 

“Q. Was that or not, at the time you had the conversation with Mr. Douglass 
when the check was being made? A. When the check was being made. 
(Objected to, as leading. Objection overruled.) 

“Q. When did you have the conversation with Mr. Douglass? A. The day 
he gave me the check for my part of the money. Now, if you will allow me, 
I will tell you how the question came up. 

“Q. That was what I was going to ask you, how it came up? A. He asked 
me to pay the debt of my son, my son owed, and I told him to wait until I got 
my other insurance and I would pay it.” 

It is to be noted that Adams testified that, in his conversation with Douglass, 
he spoke of the other insurance. It does not appear, however, with positive 
certainty, whether the conversation took place before or after the check was 
delivered. It appears that Douglass was the agent of the company, and also 
the cashier of a bank to which a son of Adams was indebted. It further appears 
that an arrangement was made, whereby a part of the insurance money was 
applied to an obligation at the bank, and that Douglass gave Adams a cashier’s 
check for the part of the money not so applied. Adams’ testimony on this 
point is as follows: : 

“Q. You cashed the George Washington check in Wadesboro? A. I did, on 
(or) the cashier’s check he gave me. 

“Q. Who gave you a cashier’s check? A. Douglass. 

“Q. You took those (yours) to the bank and got a cashier’s check in the place 
of it? A. I did not take all, he kept it. 

“QO. You endorsed it? <A. I did. 

“Q. And you handed it back to him? A. Yes, I did not endorse it until he 
gave me the cashier’s check for the balance of my money either. 


“Q. You made him give you your money first before you endorsed the check? 
A. No, he promised to do it, and he wrote the cashier’s check out. 

“Q. I understood you to say that you made him give you the cashier’s check 
for you money first? A. No, if I said it, I did not mean to say so.” 

We think from this testimony that the jury might reasonably have inferred 
that, when Adams called on the agent to get the insurance money, and before the 
check was delivered to him, the conversation with respect to the payment, with a 
part of it, of his son’s indebtedness to the bank, took place; and it was during 
that conversation, Adams testified, that he stated to the agent that he had other 
insurance, and would pay the debt out of that insurance when he got it. While 
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the record, as we have said, is not absolutely clear on this point, we think that 
the testimony quoted, when considered with other testimony in the case, made an 
issue of fact as to waiver by the company of the forfeiture which was properly 
submitted to the jury. 

[2,3] The appellant further contends that, at the time of the alleged conver- 
sation between Douglass and Adams, Douglass, in trying to get Adams to apply 
a part of the insurance money to the payment of his son’s indebtedness to the 
bank, was acting for the bank and not as agent of the company, and therefore, 
even if Adams told him of the additional insurance, this was not notice to the 
company. 

We do not think this contention is sound. In delivering the check to Adams, 
and until actual delivery was made, Douglass was acting as agent of the company. 
Under the testimony, it was a question of fact for the jury to determine whether 
at the time the defendant advised Douglass, if he did so advise him, that he had 
other insurance on the property, Douglass was acting for the bank or was still 
acting as agent of the company. We think that, under the facts and circumstances 
disclosed by the testimony, all issues were properly submitted to the jury. 

[4] In Rowell v. Fireman’s Insurance Co., 142 S. C. 457, 141 S. E. 20, it was 
held: “If more than one inference can be drawn from the testimony, question of 
fact is made for jury”—citing Rogers v. Atlantic Life Insurance Co., 135 S. C. 89, 
ge FE. 215, 45 A. L. R. 1172; Hollings v. Bankers’ Union, 63 S. C. 197, 41 S. 

[5] In Allen v. Jefferson Standard Life Insurance Co., 139 S. C. 41, 137 S. E. 
214, the court said: “Even though no one of the facts is sufficient in itself to war- 
rant an inference of waiver, yet if, taken together, they tend to produce that result, 
then there is no error in submitting that question to the jury’— citing Cope v. 
Jefferson Standard Life Insurance Co., 134 S. C. 532, 133 S. E. 440; Clark v. 
Southeastern Life Insurance Co., 101 S. C. 249, 85 S. E. 407. 

The judgment of the circuit court is affirmed. 

Watts, C. J., and Blease and Carter, JJ., concur. 

CorHRAN, J. (dissenting). It is a conceded fact in this case that, upon a 
stock of goods and fixtures, sworn by the insured to have been of the value of 
$3,654.89 (mark the exact figures in dollars and. cents), the insured was carrying 
insurance to the amount of $7,500. 

It is also a conceded fact that, in the proofs of loss relating to the particular 
policy in question, the insured made an affidavit, in order to collect the $3,000, 
“that the total insurance covering, at the time of said fire, in whole or in part, on 
any of the within described and insured property, including the above and all 
other policies, binders and/or other agreements to insure, whether valid, or in- 
valid, was $3,000, and no more.” 

It is also a conceded fact that, upon the representation made by the insured 
in the proofs of loss, the company paid him $2,824.27. 

It is also a conceded fact that, in addition to the $2,824.27, paid by the plaintiff 
company, the insured collected fron. other companies, with which he held the 
other policies covering the same property, $3,125.20, making a total collection of 
insurance, upon property which he under oath and with apparent exactness valued 
at $3,654.89, amounting to $5,949.27. 

[It is also a conceded fact that the policy here involved contained a provision 
that: “Unless otherwise provided by agreement in writing added hereto this 
company shall not be liable for loss or damage occurring. Other Insurance. (a) 
While the insured shall have any other contract of insurance, whether valid or not, 
on property covered in whole or in part by this policy.” 

In this action brought by the insurance company to recover the amount paid 
by it upon the policy in question, upon the ground of the false representation by 
the insured that he had no other insurance upon the property than the policy then 
being adjusted, the only defense that the defendant sets up is that he acquainted 
the agent of the company, at the time of the settlement, with the fact that he had 
other insurance upon the property; and from that fact claims that the company 
has waived the express condition in the policy above set forth. ; 

Of course the burden is upon the defendant to establish the facts upon which 
he relies as a waiver. Upon that issue it is correctly and pertinently stated in the 
opinion of Mr. Justice Stabler: “The testimony is not as full and as clear on the 
point in question as it should be. * * * It does not appear, however, with 
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positive certainty, whether the conversation took place before or -after the check 
was delivered. * * * While the record, as we have said, is not absolutely 
clear on this point. * * *” , 

It is pertinent therefore to examine the evidence, and see just what did trans- 
pire between the insured and Douglass, the agent of the company, and at the same 
time cashier of the bank at Cheraw. 

After the proofs of loss were submitted, the company sent a check for the 
amount at which the loss was adjusted, $2,824.27, to the agent Douglass, for de- 
livery to Adams. He was notified, and went to the bank, of which Douglass was 
cashier, for the check. It was offered to him by Edens, an employee of the bank; 
he then proceeded to have a settlement with Douglass, the cashier; at that time 
\dams owed a note at the bank, and it was agreed that Douglass should’ deduct 
the amourit of his indebtedness from the insurance check and give him a cashier’s 
check for the difference. Adams indorsed the check and handed it to Douglass. He 
testified that, while the cashier’s check was being made out for the difference be- 
tween and insurance check and the note Adams owed the bank, Douglass (of 
course as cashier of the bank) wanted to deduct also a note which was due to 
the bank by a son of Adams. It was at this time, after Adams had indorsed the 
check and handed it to Douglass to perfect the settlement between him and the 
bank, and while the cashier’s check was being made out, that Adams declined to 
allow his son’s note to be deducted, and as he testified: “He asked me to pay the 
debt of my son, my son owed, and I told him to wait until I got my other insurance 
and I would pay it.” 

It seems to me perfectly clear that, if this can be considered notice to Doug- 
lass that his affidavit, to the effect that he had no other insurance upon the pro- 
perty, was untrue, and that he did have such other insurance (which, owing to 
its vagueness, is not at all certain), it was notice to Douglass as cashier of the 
bank, and not as the agent of the company. The transaction, so far as the com- 
pany was concerned, was closed at the time the check was indorsed by Adams 
and delivered by him to Douglass for a settlement with the bank. The insurance 
company had no interest in that settlement, and no rights to be protected. If as a 
fact, at that time, Adams had made a full disclosure of the true facts, Douglass, 
having delivered the check and Adams having indorsed it and handed it back to 
Douglass for the settlement with the bank, could not, as the representative of the 
company, have recaptured and held the check. It was Adams’ property as soon as 
it was delivered, indorsed, and handed back to Douglass for the settlement; the 
transaction between Adams and Douglass, as agent of the company, was at an 
end; what transpired thereafter was a transaction between Adams and Douglass, 
as cashier of the bank, in no manner binding upon the company. 

It is very significant that-when Adams filed his answer he did not at all rely 
upon any such alleged notice to Douglass. His answer originally contained a 
general allegation that the company had notice of the outstanding other policies 
when the settlement was made. Upon motion of the plaintiff for an order re- 
quiring him to make his answer definite and certain, by alleging “in what manner 
and to what agent or representative of plaintiff company information was com- 
nunicated of the issuance of the other fire insurance upon the property of the de- 
fendant,’ the motion was granted, and an amended answer was filed which contained 
the allegation “that this defendant does not remember the name of the agent to 
whom he talked in reference to the policy of insurance in this action, and there- 
fore he cannot give the name of such person.” In his testimony he admits that 
he knew Douglass well; he manifestly was not the agent to whom he referred in 
his answer. It transpired that one Harrison, adjustor for the other companies, 
was the man to whom notice of other insurance was given. “It is necessary that 
the knowledge of an agent, in order to bind the company, should have been ob- 
tained by him in the course of his employment. If obtained while doing an act 
in no way connected with his agency, the company is not bound.” 2 Joyce, Ins. 
(2d Ed.) § 544. ae 

In Satterfield v. Malone (C. C.) 35 F. 445, 1 L. R. A. 35, it was held “that, 
in order to so effect the principal it must be affirmatively shown that such knowl- 
edge was acquired by the agent in the course of the business in which he was 
employed for his principal.” *. 

In Distilled Spirits (Harrington v. United States), 11 Wall. 356, 20 L. Ed 
167, it was held that the principal “is not bound by knowledge communicated to 
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his agent, unless it is present to the agent’s mind at the time of effecting the pur- 
chase,” and that of this there should be “clear and satisfactory proof.” 

Applied to the case at bar, the notice to Douglass, that there was other in- 
surance, must be shown by “clear and satisfactory proof” to have been received 
before he delivered the check. On the contrary, it appears by the defendant’s own 
testimony that it was received, weak as it is, after the check had been delivered 
and indorsed. See, also, Blowers v. Southern Ry., 74:°S. C. 221, 54 S. E. 368; 
Bacot v. South Carolina Loan & Trust Co., 132 S. C. 340, 127 S. E. 562 (and cases 
cited therein). 

The agency of Douglass comprised the simple act of delivering the check 
for the insurance and taking up the policy for remission to the company. He 
performed this office by delivering the check to the defendant, and, I assume, 
taking up the policy. Up to that time there had been no notice given to him. 
Thereafter he was acting in an entirely different capacity. 

This case has been treated as if it were an action by the insured upon the 
policy, the defendant setting up a forfeiture, and the plaintiff countering with a 
claim of waiver. It is not of that character; it is an action to recover money 
received under a misrepresentation of a material fact. Even if Douglass had 
received notice of the other insurance before he delivered the check, his agency, 
simply to deliver the check, would not imply the right to waive the company’s 
claim on account of the misrepresentation. ; 


GOUGH v. INSURANCE CO. OF NORTH AMERICA. 
one Court of Tennessee. Dec. 8, 1928. 
1 Southwestern Reporter 887. 

1. siaieisiedinliie italia THAT FIRE POLICY WOULD BE VOID IF 
WHOLE AMOUNT OF INSURANCE — STIPULATED 
VALUE WAS VALID (ACTS 1909, c. 447, § 1 
Provision of fire policy, in conformity with Acts 1909, c. 447, § 1, that policy 

should be void if at time of loss whole amount of insurance of property should 

exceed stipulated value, was valid. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 

2. INSURANCE—INSURER HAD BURDEN OF ESTABLISHING DEFEN- 
SES THAT INSURED RATIFIED AGENT’S ACT IN DOUBLY INSUR- 
ING PROPERTY, AND THAT INSURED WAS NEGLIGENT IN FAIL- 
ING TO DISCOVER PROPERTY WAS DOUBLY INSURED. 

In action on fire insurance policy, insurer had burden of establishing defenses 
that insured ratified agent’s act in procuring second policy, which resulted in 
Over insurance, and that she was negligent in not discovering that property was 
doubly or over insured. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

3. INSURANCE—WITH REGARD TO INSURED’S RATIFICATION OF 
AGENT’S UNAUTHORIZED ACTS IN DOUBLY INSURING PROPER- 
ar RIGHTS WERE FIXED AT TIME OF FIRE (ACTS 1909, 
c 
With regard to ratification by insured of her agent’s unauthorized acts in 

procuring second fire insurance policy, resulting in overinsurance in violation 

of provision of policy in conformity with Acts 1909, c. 447, § 1, rights of party 
were fixed at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

4. INSURANCE—INSURED NOT KNOWING FACTS AT TIME OF FIRE 
DID NOT RATIFY AGENT’S UNAUTHORIZED ACTS IN DOUBLY 
INSURING PROPERTY (ACT'S 1909, c. 447, § 1). 

Where insured did not know facts at time of fire, she did not ratify agent’s 
unauthorized acts in procuring second fire insurance policy, resulting in_over- 
wat in violation of provision in policy in conformity with Acts 1909, c. 
(For other cases, see Insurance, Dec. Dig. § 336[2].) 
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5. INSURANCE—IN DETERMINING WHETHER-.INSURED WAS NEG- 
LIGENT IN NOT DISCOVERING AGENT HAD OVERINSURED PROP- 
ERTY, MATTER MUST BE VIEWED FROM SITUATION AS IT 
APPEARED TO PARTIES AT’ TIME. 

In determining whether insured was negligent in not discovering that agent 
had erroneously procured second fire insurance policy on property, resulting in 
overinsurance, matter must be viewed from situation as it appeared to parties 
at time. 


(For other cases, see Insurance, Dec. Dig. § 336[2].) 


6. INSURANCE—EVIDENCE SHOWED INSURED WAS NOT NEGLIGENT 
IN NOT DISCOVERING AGENT HAD DOUBLY INSURED PROPERTY 
AGAINST FIRE IN VIOLATION OF POLICY (ACTS 1909, c. 447, § 1). 

In action on fire policy, evidence held to show that insured was not negligent 
in failing to investigate and discover that agent had without authority procured 
second policy on property, resulting in overinsurance in violation of provision of 
policy in conformity with Acts 1909, c. 447, § 1. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Chancery Court, Sullivan (Kingsport) County; S. E. Miller, 
Judge. 

Action by Mrs. E. J. Gough against the Insurance Company of North 
America. Decree for complainant was reversed by the Court of Appeals, and 
complainant appeals. Decree of the Court of Appeals reversed and that of the 
chancellor affirmed. 

B. S. Gore, of Bristol, and Johnson & Cox, of Knoxville, for appellant. 

Burrow & Burrow, of Bristol, for appellee. 

McKinney, J. This is a suit to recover $5,000 on a fire policy. In 1922 Mrs. 
Gough purchased a house and lot near Kingsport, taking title to herself and 
husband. This property was purchased with money received from the estate of 
her grandfather, Patrick Hagan. The house was worth $7,000 or $8,000. Mr. 
and Mrs. Gough occupied the house as a home for a short time, then moved to 
Johnson City, and later to Lexington, Ky., which was prior to February, 1924, 
where they were living when the bill was filed in this cause in August, 1926. 

C. F. Hagan lived in Bristol, Va. He was the uncle of Mrs. Gough and 
trustee of the Patrick Hagan estate. 

From this record it appears that Hagan was the agent of Mrs. Gough. for 
the purpose of effecting insurance upon said house. On February 26, 1924, he 
procured a three-year fire policy on said building from the defendant. He 
paid the premium of $112.50 and charged it to Mrs. Gough, with whom ‘he kept 
an account. Theretofore the policies had been issued for a period of only one 
year. 

On February 26, 1925, and while said policy had two years to run, he pur- 
chased another policy on said house for $5,000 in the Hartford Fire Insurance 
Company for a period of one year. He paid the premium of $45 and charged 
same to Mrs. Gough. : 

Both the chancellor and the Court of Appeals have found that this was done 
through mistake and upon belief that the policy issued by the defendant had 
expired. 

[1] The house was totally destroyed by fire on December 31, 1925. The 
insurable value of said house was stipulated in the policy in suit at $5.000. The 
policy contained this provision, in conformity with section 1, c. 447, Acts of 
1909, to wit: 

“* * * This policy shall be void if at the time of a loss the whole amount 
of insurance on property described under any of said items shall be in excess of 
such stipulated value.” 


Such a provision is valid. Haverly v. Westchester Fire Ins. Co., 138 Tenn. 
557, 199 S. W. 393; Arnold v. St. Paul Fire & Marine Insurance Co., 106 Tenn. 
529, 61 S. W. 1032; Somerfield v. State Insurance Co., 76 Tenn. (8 Lea) 547, 41 
Am. Rep. 662; Smith v. Continental Insurance Co., 1 Tenn. Civ. 721; 26 C. J. 187. 

The chancellor and the Court of Appeals concurred in finding that Hagan 
procured this second policy without the authority or assent of his principal. 
They likewise concurred in finding that Mrs. Gough knew nothing about the 
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provisions of said policy at the time of the fire. The chancellor found that Mrs. 
Gough had no knowledge at the time of the fire that a second policy had been 
issued. The Court of Appeals found that she had such knowledge. 

The other courts having found that Hagan exceeded the scope of his agency 
in procuring the second policy, it would seem that Mrs. Gough did not procure 
concurrent insurance, and, nothing further appearing, would be entitled to a 
decree for the face value of the policy with interest. . 

[2] The defendant insists, in the first place, however, that complainant 
ratified the aet of her agent in procuring the second policy; and, second, that 
she had such notice of its issuance as to charge her with negligence in failing 
to investigate and find out whether the property was doubly or over insured. 

The burden of establishing these defenses would be upon the defendant. 

[3, 4] With regard to ratification, the rights of the parties are fixed at the 
time of the fire. Morristown Furn. Co. v. People’s Nat. Fire Ins. Co., 149 Tenn. 
226, 259 S. W. 539; Taylor v. National Union Fire Ins. Co., 140 Tenn. 152, 203 
S. W. 830; McClish v. Superior Fire Ins. Co., 2 Tenn. App. 560. 

In 2 C. J. 476, it is said: 

“As a general rule, in order that a ratification of an unauthorized act or 
transaction of an agent may be valid and binding, it is essential that the principal 
have full knowledge, at the time of the ratification, of all material facts and cir- 
cumstances relative to the unauthorized act or transaction.” 

The other courts have concurred in finding that Mrs. Gough did not know 
the facts at the time of the fire. It follows that there was no ratification. 

[5, 6] Was Mrs. Gough guilty of such negligence as to bar a recovery? 


In considering this question, it is proper to state that we find the equities 
are with the complainant. The provision of the policy invoked by the defendant 
is a very salutary one, and has for its purpose the prevention of overinsurance, 
which, in many instances, tempts the insured to commit arson. But here the 
wrongful intent did not exist. Neither complainant nor Hagan knew that the 
property was doubly insured until after the fire. In these circumstances the 
court should not charge the complainant with negligence unless it be clearly 
proven. There is no direct proof that Mrs. Gough knew that concurrent insur- 
ance in excess of the insurable value of the property existed. These policies 
were procured by Hagan and filed in his office. One was effected February 26, 
1924, and the other February 26, 1925. Mrs. Gough had theretofore been pro- 
curing insurance for a year at a time. 


After the fire Mr. Gough telegraphed Hagan to know the amount of 
insurance on the house. If he and his wife knew that there were two concurrent 
$5,000 policies, why this inquiry? Hagan replied that there was $5,000. Gough 
replied by letter indicating that their account had been charged with two 
premiums, but still indicated that he and his wife did not know the amount of 
insurance carried on the house. 


Mr. Hagan testified that he had no regular time for submitting statements 
to complainant as to the status of he: account. 


On January 6, 1926, Mr. Gough, it seems, had some statements before him 
showing premiums paid at different times, but he was unable to determine there- 
from the amount of insurance carried at the time of the fire. 


Assuming that Mrs. Gough noticed on these statements that she was 
charged with a premium in February, 1924, and another in February, 1925, there 
is nothing to show that she knew that these covered concurrent policies. These 
statements were likely rendered a year apart, and when complainant saw the last 
one she had probably forgotten the items on the first one. Most likely she had 
confidence in her uncle and quite naturally assumed that he would not be guilty 
of an act that would avoid her insurance. When the fire occurred, then it was 
that Mr. Gough undertook to ascertain from the statements rendered by Hagan 
the amount of insurance carried, but was unable to do so. 

We think, in these circumstances, Mrs. Gough acted as any person of 
ordinary prudence would have acted. It is very easy to look back after an 
event has happened and see how it might have been avoided. But the matter 
has to be viewed from the situation as it appeared to the parties at the time. 
There is no basis for saying that Mrs. Gough knew that her dwelling was 
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insured for $10,000, or that she so much as had a suspicion that such was the 

fact. In reality she was wholly ignorant that such was the case. 

We are therefore unable to concur with the Court of Appeals in their finding 
that the complainant was guilty of such negligence as to preclude a recovery. 

The instant cause is wholly unlike the case of Arnold vy. St. Paul Fire & Marine 
Insurance Co., 106 Tenn. 529, 61 S. W. 1032. In that case the complainant in- 
structed his agent to procure insurance on certain goods, which he did on October 
llth. On November Ist thereafter, and without having made any inquiry of his 
agents as to whether he had insured said goods, the complainant effected another 
policy of insurance on said goods, which were destroyed by fire on November 
27th following. From the day that complainant instructed his agent to obtain the 
insurance until the goods were destroyed by fire he had made no inquiry of his 
agent, which the court held constituted such negligence as to preclude a recovery. 

The chancellor granted complainant a recovery for the face value of the policy 
with interest. In the Court of Appeals the decree of the chancellor was reversed 
and the bill dismissed. 

For the reasons stated herein, the decree of the Court of Appeals will be re- 
versed and that of the chancellor affirmed. 

UNITED STATES FIRE INS. CO. v. RYAN BROS. (No. 12034.) 
Court of Civil Appeals of Texas. Fort Worth. Oct. 20, 1928. 
Rehearing Denied Nov. 17, 1928. 

: 11 Southwestern Reporter (2d) 395. 

1. INSURANCE—PROVISION IN PREMIUM NOTE FOR SUSPENSION 
OF LIABILITY FOR LOSS .DURING PERIOD OF DEFAULT IN 
PAYMENT OF PREMIUM EXEMPTS INSURER FROM LIABILITY. 
Provision in note for part of fire insurance premium that, if any part of such 

premium remains unpaid when due,. insurer’s liability for loss during period of 

default shall be suspended, exempts insurer from liability for such loss. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

2. INSURANCE—INSURER’S LETTER, ADVISING INSURED OF NE- 
CESSITY OF PAYING UNPAID PREMIUM CHECK OR CANCELL- 
ING POLICIES, HELD NOT WAIVER OF PROVISIONS FOR SUS- 
PENSION OF LIABILITY. 

Insurer’s letter, advising insured that insurer was returning unpaid premium 
check, and that, “if you wish your insurance to remain in force, it is very necessary 
that you pay this check upon its arrival—if this check is returned unpaid a second 
time we shall be obliged to serve notice of cancellation of the policies,” held not 
a waiver of provisions iu fire insurance policy and premium note for suspension of 
liability while note remains past due and unpaid. 


(For other cases, see Insurance, Dec. Dig. § 392[2].) 


3. INSURANCE—BANK CASHIER’S PROMISE TO CUSTOMER TO TAKE 
CARE OF LATTER’S DISHONORED PREMIUM CHECK, IF AGAIN 
PRESENTED, DID NOT BIND INSURER. 

Bank cashier’s promise to customer to take care of latter’s check for fire 
insurance premium, if again presented after being returned unpaid because of 
insufficent funds, did not bind insurance company; being at most an arrangement 
between bank and its customer. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Error from District Court, Denton County; A. C. Owsley, Judge. __ 

Action by Ryan Bros., a partnership, against the United States Fire Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. Reversed 
and rendered. 

Hamp P. Abney, of Sherman, for plaintiff in error. 

Hopkins & Koons, of Denton, and E. G. Senter, of Dallas, for defendant in 
error. 

Buck, J. Defendants in error, Ryan Bros., a firm composed of E. S. Ryan 
and E. H. Ryan, instituted this suit in the district court of Denton county upon 
a fire insurance policy issued by the United States Fire Insurance Company of 
New York, plaintiff in error. The petition is in the usual form, itemizing losses 
claimed to have been sustained by the burning of a barn of the defendants in 
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error, said losses alleged to have aggregated in the sum of $1,105. The defendant 
below alleged, in substance, that it was not liable because an installment due on 
the note given in part payment for the premium was past due and unpaid at the 
time of the fire, and that, by provision of the policy, as well as of the note, said 
policy was suspended during such time as any part of the note, or notes, was 
due and unpaid. The plaintiffs pleaded, first, that the note had been paid; 
second, that the defendant had waived its right to have the policy suspended by a 
letter; and, third, that the original premium was $72.20, the policy running for 
three years, beginning January 3, 1924, and that plaintiff had paid $33 when said 
policy of insurance was issued, and another payment of $32.92 was paid on 
December 12, 1924, and said two payments paid the premium up to and beyond 
the date of the fire. 

The cause was tried before a jury on special issues, which issues, together 
with their answers, are hereinafter set out: 

oe — was the date of the fire in question? Answer: On the 27th day of 
Dec. 1925. 

“2. What was the date of the filing of the proof of the loss? Answer: On 
the 7th day of January, 1926. 

“3. Was the property as shown in the schedule of the proof of loss, as 
introduced in evidence, destroyed by fire on the occasion in question? Answer: 
Yes. 

“4. What was the reasonable cash market value upon the date of the fire of 
the oats destroyed, if you find and believe from the evidence that any were 
destroyed? Answer: $498.00 

“5. What was the reasonable cash market value, on the date of the fire of the 
baled hay destroyed, if you ‘find and believe from the evidence that any was 
destroyed? Answer: $60.00. 

“6. What was the reasonable cash market value on the date of the fire of 
the loose hay destroyed, if you find and believe from the evidence that any was 
destroyed? Answer: ; 

“7. What was the reasonable cash market value of the leather harness 
destroyed on the date of the fire, if you find and believe from the evidence that 
any was destroyed? Answer: $100.00 

“8. What was the reasonable cash market value of the chain harness 
destroyed on the date of the fire, if you find and believe from the evidence that 
any was destroyed? Answer: $380.00. 

“9. What was the reasonable cash market value of the halters destroyed on 
the date of the fire, if you find and believe from the evidence that any halters 
were destroyed? Answer: $5.00. 

“10. What was the reasonable cash market value of the double buggy harness 
destroyed by fire on the date of the fire, if you find and believe that any double 
buggy harness was destroyed? Answer: 

“11. What was the reasonable cash market value upon the date of the fire of 
the lap robes destroyed, if you find and believe that any lap robes were destroyed? 
Answer: $5.00. 

“12, What was the reasonable cash market value of the single buggy harness 
destroyed on the date of the fire, if you find that any single buggy harness was so 
destroyed? Answer: $5.00. 

“13. What was the cash market value of the pitch forks destroyed on the 
date of the fire, if you find and believe from the evidence that any pitch forks 
were so destroyed? Answer: $2.00. : 

“14. What date did the First State Bank of Denton, through its officer or 
officers, notify the defendant, Insurance Company, if you find and believe from 
the evidence that it did notify said insurance company, that it would take care 
of the check in question given by the plaintiff to the defendant, Insurance 
Company, in payment of the premium note in question, if you find and believe 
from the evidence that said bank did agree to take care of said check? Answer: 
December 17, 1925.” ; 

Upon this verdict the court rendered judgment for $1,105, in behalf of 
plaintiff, and the defendant has appealed. 

Opinion. 
The fire occurred on December 27, 1925. The evidence of E. S. Ryan shows 
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he paid cash $33, and that $20 of said amount was payment on another policy; 
that on December 1, 1924, he paid the first note, and, on November 28, 1925, he 
sent a check for $27.51 to the company, at its Southern office at Atlanta, Ga. 
This check was received, but it was later returned to the company unpaid because 
of insufficient funds, or no funds. The company then wrote to E. S. Ryan, at 
Denton, Tex., as follows: 

“Dear Sir: Your check for $27.51 sent us in payment of your note for like 
amount under the above numbered policies, has been returned unpaid by your 
bank. : 

“This letter is to advise that we are today returning this check and if you 
wish your insurance to remain in force it is very necessary that you pay this 
check upon its arrival—if this check is returned unpaid a second time we shall 
be obliged to serve notice of cancellation of the policies. 

“Yours very truly, 
“United States Fire Insurance Co.” 

The check was sent a second time to the Denton bank, and was returned a 
second time unpaid. Mr. Ryan testified that he had arranged with an officer of 
the bank, W. C. Orr, to pay the check upon its second presentation, but that 
such officer failed to notify other officers or employees in the bank of such 
arrangement, and the check was turned to the insurance company a second 
time. 

The evidence shows that the fire occurred on December 27, 1925. During the 
introduction of testimony, it was shown that, at the instance of one of the 
Ryans, and the day after the fire, to wit, December 28, 1925, John W. Crain, 
assistant cashier of the First State Bank of Denton, Tex., wrote the agents of 
the insurance company, at Atlanta, Ga., the following letter: 

“On December. 17th we returned Mr. E. S. Ryan’s check for $27.51 in error. 
Mr. Ryan had made arrangements with our cashier for the payment of this 
check but the bookkeeper failed to get the notice. You will please return same 
at once and it will be paid as it was not Mr. Ryan’s fault that it was returned the 
second time. 

“Hoping that this will be satisfactory with you, we are, yours, very truly, 
[Signed] John W. Crain, Asst. Cashier.” 

While the jury found that this letter was written on December 17th, the 
mistake in the jury’s finding is doubtless-due to the fact that the defendant 
company did not have the original letter at the time of the trial, but only a copy 
thereof, and the date of the letter was blurred or obscured. On a motion for 
rehearing, the original letter was introduced, showing the date to-be December 
28, 1925, the day after the fire. The letter as shown in the statement of facts is 
of date December 28, 1925. 

The policy provides that: 


“It is expressly agreed that this company shall not be liable for any loss or 
damage that may occur to property herein described for which any promissory 
note or obligation, or part thereof, given for premiums, remains past due and 
unpaid.” 

The note had a similar provision, which was as follows: 


“This note being given in payment of above policy of insurance, it is hereby 
agreed that if this note be not paid at maturity said policy shall be suspended, 
— and of no force or effect so long as this note remains overdue and 
unpaid. 

[1] The undisputed evidence shows .that the second note, given in part 
payment of the premium on the policy, was not paid at the date of the fire, and 
was never paid. Upon receipt of the letter from the bank, hereinabove set out, 
that the check had been returned the second time by mistake, and that the bank 
would pay the same upon its third return, the company had been notified of the 
fire, and, of course, did not return the check for payment. Where a policy of 
fire insurance, for which the insured has given his note for part of the premium, 
and the note provides that if any part of such premium remained unpaid when 
due, the insurer’s liability for the loss during the period of default shall be 
suspended, such provision in this character of case exempts the insurer from 
liability. See Duncan v. United Mutual Fire Ins. Co., 113 Tex. 305, 254 S. W. 
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1101, on certified question from this court. Justice Hamilton, of the Commission 
of Appeals, in his opinion says: ' 

“Provisions in policies for suspension of risk during default in payment of 
premium notes after due date have been held to render the policy automatically 
inoperative with delinquency, and so to continue until re-instated by payment, by 
overwhelming weight of authority. The whole subject of the provisions sus- 
pending insurarice during default in payment of premiums or assessments as 
affected by failure of insurer to declare a suspension before loss is discussed and 
copiously annotated and authorities fully cited in a note to Constitutional Ins, 
Co. v. Stratton, 8 A. L. R. 391, the annotation beginning on page 395 and that 
portion applying where provisions for suspension are in the policy only and are 
not in the note beginning on page 406. In all cases we have found the suspension 
clause has provided for suspension during default of payment of a premium note. 
** * But, if a provision that failure to pay a2 premium note shall suspend the 
risk during the default period has the effect to suspend the risk, we see no reason 
why a provision such as the one quoted in the certificate shall not have the same 
effect. It is said that no act need be done to declare a forfeiture. Equitable Life 
Assurance [Soc.] of U. S. v. Ellis, 105 Tex. 526,.147 S. W. 1152, 152 S. W. 625, 
Much less is there necessity to declare a suspension of risk where the policy 
provides for it and where the contingency upon which the suspension depends 
has occurred.” 

See Liverpool & London & Globe Ins. Co. v. Baggett, 275 S. W. 313, writ 
of error refused, by the Austin Court of Civil Appeals; North River Ins. Co. v. 
Thomas, 264 S. W. 589, also by the Austin Court of Civil Appeals, affirmed in 
(Tex. Com. App.) 272% S. W. 1041. 

[2] Nor do we think that any waiver of the provision in the policy and in the 
note, above referred to is, shown by the letter, written by the company to E. S. 
Ryan, supra. Defendant in error argues that the expression, “If you wish your 
insurance to remain in force, it is very necessary that you pay this check upon 
its arrival,” constitutes a waiver of the provision. We do not think so. The 
policy as a policy may remain in force, yet to be subject to suspension. The 
policy provides: 

“This policy shall be cancelled at any time at the request of the insured; or 
by the company by giving five days’ notice of such cancellation. If this policy shall 
be cancelled as hereinbefore provided, or become void or cease, the premium hav- 
ing been actually paid, the unearned portion shall be returned on surrender of this 
policy or last renewal, this company retaining the customary short rate, except that 
when this policy is cancelled by this company by giving notice it shall retain only 
the prorata premium.” 

[3] Therefore, by the terms of the policy, the insurer could cancel the 
policy by giving five days’ notice to the insured, and it was this provision that 
the letter of December 14, 1925, supra, referred to, in which the company wrote 
the insured, “If your check is returned unpaid a second time, we shall be obliged 
to serve notice of cancellation of the policy.” Nor do we think that any weight 
should be given to the promise of the cashier of the bank, given to E. S. Ryan, 
that the bank would take care of the check if it was returned the second time. 
At most, this was an arrangement between the bank and its customer, and did 
not bind the insurance company. 

We conclude that the insurance company’s request for peremptory instruction 
should have been granted and judgment rendered on the undisputed evidence for 


the defendant below. The judgment is reversed, and judgment is here rendered 
for plaintiff in error. 
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MARINE 
RUBY S. S. CORPORATION, Limited v. AMERICAN MERCHANT MARINE 
INS. CO. 


Supreme Court, Appellate Division, First Department. November 23, 1928. 
231 New York Supplement, 503. 

1. INSURANCE—PROTEST BEFORE FOREIGN CONSUL SHOWING 
WHETHER CONDITIONS CAUSING SHIP’S FOUNDERING HELD 
ADMISSIBLE TO SHOW LOSS THROUGH PERIL OF SEA WITHIN 
INSURANCE POLICY. 

In action on insurance policy covering vessel which foundered, protest filed 
before foreign consul at first available port after ship went down, stating circum- 
stances of weather causing foundering, held admissible to show that vessel was 
lost through peril of sea, together w‘th Lloyd’s lists and evidence showing’ addi- 
tional policies covering same risk were paid and that vessel never came back from 
voyage. 

(For other cases, see Insurance, Dec. Dig. § 658.) 


2. INSURANCE—EVIDENCE HELD TO SHOW LOSS OF VESSEL 
THROUGH PERIL OF SEA WITHIN POLICY COVERING VESSEL. 
In action on insurance policy covering vessel which foundered at sea, evidence 
of protest filed with foreign consul at first available port after ship went down, 
stating rough sea causing foundering together with Lloyd’s lists and evidence show- 
ing additional policies covering same risk were paid, and that vessel never came 
back from voyage, showed loss through peril of sea insured against. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


9. INSURANCE—BENEFICIAL OWNER HELD NOT PREVENTED FROM 
HAVING INSURABLE INTEREST IN VESSEL BECAUSE MONEY 
INVESTED THEREIN WAS BORROWED. 


Where plaintiff suing on insurance policy covering vessel was beneficial owner 
of vessel and invested money therein in excess of policies, fact that plaintiff’s in- 
vestment might have been made with borrowed money or from freight receipts 
did not show plaintiff had no insurable interest in vessel. 


(For other cases, see Insurance, Dec. Dig. § 115[8].) 


10. INSURANCE—POLICY ON VESSEL, RECITING PLAINTIFF HELD 
CONTRACT TO PURCHASE VESSEL AND WAS INCLUDED IN 
LOSS PAYABLE CLAUSE, SHOWED PLAINTIFF HAD INSURABLE 
INTEREST IN VESSEL. 


_ Policy on vessel, reciting that plaintiff holding contract to purchase vessel was 
included in loss payable clause as interest might appear, showed plaintiff was equit- 
able or beneficial owner in vessel and had insurable interest therein. 

(For other cases, see Insurance, Dec. Dig. § 115[8].) 


11. INSURANCE—EQUITABLE OWNER OF VESSEL UNDER CONTRACT 
TO PURCHASE HELD NOT MERE APPOINTEE TO RECEIVE PRO- 
CEEDS OF INSURANCE POLICY, RECITING OWNER WAS PER- 
MITTED TO INSURE FOR ACCOUNT OF OTHERS. 


Where plaintiff suing on insurance policy covering vessel which foundered was 
beneficial owner of vessel under contract to purchase and was looked to by all 
parties for payment of premiums and was obligated to pay premiums by contract 
to purchase, indorsement on policy that plaintiff was permitted to insure for ac- 
count of others did not make plaintiff mere appointee or assignee to receive pro- 
ceeds of policy but was one of persons insured. 


(For other cases, see Insurance, Dec. Dig. § 115[8].) 


12. INSURANCE—IN ACTION FOR INSURANCE ON VESSEL, EVIDENCE 
HELD NOT TO SHOW CANCELLATION NOTICE WITHDRAWN SO 
AS TO TERMINATE INSURANCE ON FAILURE TO PAY PREMI- 
UMS WITHOUT NOTICE. 


In action on contract covering insurance of vessel, evidence that five-day can- 
cellation notice was given for nonpayment of premiums, but that notice was with- 
drawn on payment of premiums from loan obtained on vessel, held not to show 








522 The Insurance Law Journal, Vol. 72 [Mar., 1929 


that cancellation notice was withdrawn on understanding policies would be can- 
celed immediately if subsequent quarterly premium was not paid or if payment 
should not be guaranteed, so as to terminate insurance on failure to pay premium 
without necessity of giving notice. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


13. INSURANCE—POLICY ON VESSEL LOST HELD NOT SHOWN CAN- 
CELED, UNDER EVIDENCE OF THREATENED CANCELLATION BE- 
FORE PREMIUM WAS DUE AND NOTICE OF CANCELLATION 
THEREAFTER BUT NO NOTICE IN ACCORDANCE WITH POLICY. 
In action on policy covering vessel lost at sea providing for cancellation 30 

days after attachment for nonpayment of premiums upon 5 days’ written notice 

to assured, evidence that insured did not enter into agreement for cancellation of 
policy without notice for nonpayment of premium, that notice that, policy would 
be canceled was sent before premium was due, and that letter was sent after prem- 
ium was due, that policies were being returned for cancellation held not to show 
that policy was canceled as against insured on vessel lost within two weeks after 
premium was due. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


14. INSURANCE—NOTICE OF CANCELLATION FOR NONPAYMENT OF 
PREMIUM CANNOT BE SERVED BEFORE PREMIUM BECOMES 
re NOTICE OF CANCELLATION THEREAFTER IS INSUF- 
FICIENT. 

Generally, in absence of provision to contrary, notice that there will be can- 
cellation of policy for nonpayment of premium is not to be served in advance of 
premium becoming due, and notice after premium was due that policy was can- 
celed is insufficient. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


15. INSURANCE—POLICY AUTHORIZING CANCELLATION FOR NON- 
PAYMENT OF PREMIUM ON FIVE DAYS’ WRITTEN NOTICE RE- 
FERS TO NOTICE AFTER FAILURE TO PAY PREMIUM. 

Marine policy, providing for cancellation on five days’ written notice being 
given insured in event of nonpayment of premium, refers to notice after failure 
to pay premium. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

16. INSURANCE —ACTION TAKEN AFTER LOSS OF INSURED VESSEL 
COULD NOT AFFECT INSURED’S INSURABLE INTEREST. 

In action on policy covering vessel lost at sea, action on mortgage on vessel 
occurring after loss and after insured’s rights had been fixed could not terminate 
insured’s insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 123.) 

Proskauer, J., dissenting. 

Appeal from Special Term, New York County. 

Action by the Ruby Steamship Corporation, Limited, against the American Mer- 
chant Marine Insurance Company and others. Judgment for plaintiff, and defendant 
named appeals. Affirmed. 

The opinion of Gavegan, J., at Special Term, is as follows: 

This is an action on insurance policies covering the British steamship Hurona, 
which foundered November 25, 1919. 

At the end of plaintiff's case defendants asserted there had been a failure to 
establish a loss contemplated by the policies, a loss through a peril of the sea. 

Defendants challenged the propriety of admitting in evidence the “protest” 
before a foreign consul, apparently made right after the ship went down and in 
due course at the first available port, as supporting proof that the vessel had been 
lost and had been lost “through stress of weather in the Grecian Archipelago.” 

_ The protest, sets out the circumstances as to “heavy weather” and “rough sea” 
which resulted, first in a beam breaking under the forecastle, then the flooding 
of the hold and finally the ship’s foundering. 

_{1, 2] Together with the other proof, including Lloyd’s lists and the evidence 
which shows that additional policies covering the same risk were paid as well as 
that the vessel never came back from the voyage and repatriation of the crew, the 
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protest is admissible, and, on the whole case, a loss through a cause insured against 
is shown, 

Plaintiff is a foreign stock corporation. Defendants insist this action. cannot 
be maintained because, when plaintiff became a party to the policies, it was,,as de- 
fendants assert, doing business in.this state within the meaning of. the licensing 
statute but without having obtained a certificate from the secretary of state. 

The record shows that plaintiff was then maintaining an office in he city of 
New York, with telephone connections and cabling designation where at least 
one of its officers visited regularly, and that important activities of the corpora- 
tion relating to the ownership and financing of the steamer Hurona were attended 
to in this city. Outside of these activities and some corporate meetings evidently 
incidental thereto, I do not believe that plaintiff is shown to have been conducting 
in our state any business other than the operation of ‘the vessel through an agency. 
This is, moreover, the fair inference of testimony, from an officer of plaintiff, 
that it was doing business in the state of New York. 

[3] It is clear that our state could not require plaintiff to comply with a licens- 
ing statute as a condition of operating the vessel in foreign commerce between 
this and other countries. Crutcher v. Kentucky, 141 U. S. 47, 11 S. Ct. 851, 35 
L. Ed. 649. 

[4] In this connection, therefore, defendants’ reliance must be such business 
as the plaintiff conducted in relation to the ownership and financing of the vessel, 
separate and apart from its operation. The financing was merely an incident of 
ownership or control and is not to be considered as disassociated therefrom. 

[5] The New York licensing statute would not defeat a recovery by plaintiff 
merely because it owned, held, or controlled personal property. 

[6] It is by no means obvious that its business of operating the Hurona may 
be regarded as separate and apart from her ownership and control. But, assum- 
ing that this may be done, defendants are confronted with the fact that control of 
the vessel, whether by ownership, by contract, or otherwise, is an essential element 
of its operation. Furthermore, even conceding that ownership or control may be 
regarded as distinct from operation, a requirement of licensing to conduct such 
distinct business could not be imposed by one of the states as a condition of plain- 
tiff’s operating the vessel in foreign commerce; for the state, neither directly nor 
indirectly, may so regulate interstate or foreign commerce. Indirect regulation 
would be implied if anything to be done in the regular operation of the vessel 
could not legally be done, under the state law, without obtaining a license to con- 
duct other business which might be regarded as outside the scope of interstate 
commerce. To suggest that the statute forbids recovery in a matter strictly a 
part of commerce because of plaintiff’s engagement in other business without a 
license would be to suggest that the state might bring about indirectly the effect 
of the restriction it has not the right to directly impose. It would be wholly in- 
consistent to hold plaintiff free to make a contract, which was a necessary part 
of the operation of the vessel, without regard to the licensing statute, and at the 
same time to hold that it cannot recover on such contract because of other activi- 
ties which it might not conduct without complying with the licensing statute. 
A foreign corporation may not be hindered by a state from operating a vessel 
in interstate or foreign commerce, from which it follows that such operation may 
not be restricted because of the owner’s failure to obtain a license to conduct other 
business which is not embraced within the category of interstate or foreign com- 
merce. 

“A corporation of one state may go into another, without obtaining the leave 
or license of the latter, for all the legitimate purposes of such commence.” Dahnke- 
Walker Milling Co. v. Bondurant, 257 U. S. 282, 291, 42 S. Ct. 106, 109 (66 L. 
Ed. 239). 

“As to its foreign or interstate transactions, a foreign corporation is not re- 
quired to comply with statutes providing that it shall obtain a permit to do business 
within the state.” 12 C. J. 60, § 71. 

[7] In regular course the business of, running the steamer to foreign ports 
required that insurance be procured and maintained just as much as it required 
that the ship be victualled. Insurance is a necessary part of the ordinary opera- 
tion of a vessel in foreign commerce. It is clear that plaintiff's business of running 
the vessel, including provisioning it and insuring it, was “strictly commerce, inter- 
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state or foreign.” People ex rel. Southern Cotton Oil Co. v. Wemple, 131 N. Y. 
64, at pages 70, 71, 29 N. E. 1002, 1003 (27 Am. St. Rep. 542). In these respects 
its activities were “those of interstate commerce exclusively.” International Text 
Book Co. v. Tone, 220 N. Y. 313, 319, 115 N. E. 914, 915. 

Counsel for defendants repeatedly cites Nutting v. Massachusetts, 183 U. S. 
553, 22 S. Ct. 238, 46 L. Ed. 324, to the effect that, “A contract of marine insurance 
is not an instrumentality of commerce, but a mere incident of commercial inter- 
course.” Page 556 (22 S. Ct. 239). 

[8] This and similar statements must be properly understood. A foreign 
insurance company issuing to a person in this or another state a policy of marine 
insurance is conducting an insurance business. It is held not to be engaged in inter- 
state or foreign commerce so as to relieve it from the necessity of complying 
with state statutes intended to regulate the insurance business for the protection 
of the insurers. From the point of view of the insurance company the policy is 
not an instrumentality of commerce. But from the point of view of the owner 
and operator of the ship, it is an indispensable and integral element of the foreign 
commerce in which the vessel is engaged. 


(9] It is argued that plaintiff did not have an insurable interest. There is some 
conflict as to whether the bill of sale of the vessel had actually been delivered; 
but there can be no doubt of plaintiff’s beneficial ownership as well as of its invest- 
ment far in excess of the amount of these policies. For defendants it is intimated 
that this investment was made with borrowed money or, possibly, from freight 
receipts. All this fails to bear out the statement that plaintiff had no insurable 
interest. Such an interest is established in many ways throughout the record. 


It is important, however, to note the particulars as to the indorsement making 
plaintiff a party to the coverage; and the following is taken from defendant’s 
brief : 


“All these policies were issued originally in the name of ‘Charles M. Barnett 
for account of whom it may concern, loss, if any, payable to Williams Steamship 
Company, Inc.’ * * * Thereafter, on or about August 29th, 1919, a further endorse- 
ment was attached to and made a part of the Globe & Rutgers Fire Insurance 
Company’s policy and agreements similar to said endorsement were accepted by 
the American Merchant Marine Insurance Company, though never actually attached 
to their two policies, whereby it was, ‘understood and agreed that the Ruby Steam- 
ship Corporation, who hold contract to purchase this vessel, are included in the 
loss payable clause hereunder, as their interests may appear. 


“Tt is further understood and agreed that the Ruby Steamship Corporation 
are permitted to insure, for account of others, to protect total acceptances in respect 
to advances flat £60,000 on anticipated earnings P. P. I. per this vessel, at and 
from Newport News to ports and/or places in Cuba, and at and thence to New 
York (vessel already on voyage) without prejudice to this insurance. * * * All 
other terms and conditions of the policy remaining unchanged.’ ” 


The effect of all this defendants would have the court hold was to render 
plaintiff a mere appointee or agent to receive payment for other interests, said to 
be solely insured, of any amount to be paid on account of loss. Therefore, de- 
fendants say, surrender of the policies by Williams Steamship Company, Inc., which 
took out other insurance not covering plaintiff, is a complete defense to these 
actions. Being merely such an appointee or agent, as it is argued, plaintiff would 
have no standing after such “surrender” of the insurance whether or not it con- 
sented to the action of Williams Steamship Company, Inc., in surrendering the 
policies. 

[10,11] This argument is wholly without merit because the record is consistent 
with no other conclusion than that plaintiff had an insurable interest; and the 
indorsements show such interest, making the Ruby Company a party the stated 
interest of which is covered by the policies. As one holding a “contract to pur- 
chase this vessel” it is on the face of the policies the equitable or beneficial owner. 
Indeed, to it all persons looked for the payment of premiums, and it was obligated 
to pay them by the contract of purchase. It might have the interest disclosed by 
the indorsements without having the record title. Under the provisions of the 
indorsements it was not a mere appointee or assignee to receive proceeds of policies. 
It was one of the persons insured, furnished with assurance against loss of its 
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own interest and not merely in the position of being allowed to participate as 
assignee or appointee of someone else in interest. 

It is difficult, moreover, to reconcile the suggestion that the Ruby Company 
was a mere appointee without any interest with the fact that it was granted per- 
mission to obtain other insurance for which such permission seems to have been 
requisite. 

It also is proved that the vessel was operated for plaintiff and was in plain- 
tiff’s possession. 

The argument for defendants closely approaches the point of urging that plain- 
tiff was a mere appointee or agent of Barnett, the former registered owner, or 
his power of attorney, the Williams Company, and at the same time Barnett or 
the Williams Company was plaintiff's authorized agent to surrender plaintiff’s in- 
terest in the policies. Neither of these conceptions is proved. 

[12] A more serious contention for defendants is that plaintiff consented to 
the surrender of the policies as a: result of its having been and continuing to be 
unable to pay premiums. A premium which should have been paid by it became 
due May 12, 1919. It was not paid, and a second quarterly premium became due 
August 12, 1919. Neither of these was paid until October 24, 1919, when payment 
was made out of a loan on the vessel advanced by the Equitable Trust Company 
in the sum of $250,000. Prior to October 24, 1919, there was a conference between 
certain officers and representatives of plaintiff, the agent of Johnson & Higgins, 
brokers who were endeavoring to collect the premiums, and the president and an- 
other officer of the Williams Steamship Company, Inc., which still held a mort- 
gage on the ship. Cancellation notices for nonpayment of premiums had been 
served before the loan was obtained. These were five-day notices. They were 
sent out on October 15, 1919, and gave the five days’ notice of cancellation for non- 
payment of premiums contemplated by the policies, becoming effective on October 
20, 1919; the time being subsequently extended. The said officers of the Williams 
Steamship Company, Inc., became parties to the loan on the side of the borrower, 
apparently by indorsing notes, the cancellation notices were withdrawn, and, as 
has been stated, the premiums due May 12 and August 12, 1919, were paid. 

It is asserted for defendants, but I do not find it to be correct, that the cancel- 
lation notices were withdrawn on an alternative condition, that there be payment 
or guaranty of payment of the third quarterly premiums on the due date, Novem- 
ber 12, 1919, or that the policies be surrendered for cancellation; that plaintiff was 
informed of an arrangement between the Williams Steamship Company, Inc., and 
the brokers, that if the said quarterly premiums should not be promptly paid when 
they became due on November 12, 1919, or their payment satisfactorily guaranteed, 
the policies would be surrendered; and that the Ruby Company acquiesced in and 
consented to such arrangement. 

The proof falls far short of showing that plaintiff became a party to any 
such agreement for surrender of the insurance. It is more likely that the brokers 
for their own protection were most anxious to get in premiums so far as same 
had been already fully earned, and that it is an afterthought to say that plaintiff 
stipulated for immediate surrender on a failure to pay the November premiums 
the instant they became due or on a failure to have such payment acceptably guar- 
anteed. According to defendants’ witness Spielberg, plaintiff’s representatives stated 
that it was incumbent on the Williams Company and its associates to protect their 
own interests, and that plaintiff’s representatives “were going to take care of their 
interests as they went along.” 

Basing his inferences upon the same conclusions of fact, which I do not adopt, 
counsel for defendants would have me find that the notices of cancellation of Oc- 
tober 15, 1919, had been withdrawn on the understanding that the policies would 
be canceled immediately if the third quarterly premiums were not paid or if 
payment thereof should not be acceptably guaranteed on November 12, 1919, and 
that, as a result, the consideration for insurance after November 12, 1919, noon, 
was to be changed from a promise to pay premiums to actual payment thereof. 
By such curious reasoning, not supported in fact, counsel would lead the court to 
hold that there was a failure of consideration. The truth is that in this respect 
the policies are no different from ordinary property insurance policies, and that 
failure to pay the premiums, while a ground for cancellation, does not in itself 
have the effect of discontinuing the coverage. If there had been an agreement 
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to waive the provision for five days’ notice of cancellation, we would expect to 
find some letter or other writing to that effect. It is improbable that so important 
a matter would be treated so loosely. 

[13] In reference to the asserted cancellation and surrender of the policies, 
defendants seem to claim Johnson & Higgins as their agents, though the answers 
deny that Johnson & Higgins represented defendants or had any authority to 
represent them “at any time.” 

Defendants~also rely on alleged cancellation for nonpayment of premiums. The 
wording of the policies here in point is: “In event of nonpayment of premium 
thirty days after attachment, this policy may be canceled by the assurers upon 
five days’ written notice being given the assured.” 

Under date of November 7, 1919, Johnson & Higgins sent plaintiff a bill for 
the premium to fall due November 12, 1919, with a letter stating that if they 
were not paid before noon of that day the insurance would be immediately can- 
celed. A letter of similar import had been sent under date of November 3, 1919, 
to an officer of the Ruby Company, as well as another letter to like effect under 
date of November 3, 1919, to Williams Steamship Company, Inc. Under date 
of November 18, 1919, Johnson & Higgins notified the Ruby Company by letter 
that the policies were being returned for cancellation and “that there no longer 
exists on this vessel any insurance arranged by this office.” There is also evidence 
in the case indicating that while the policies were ostensibly canceled for nonpay- 
_ of premiums, they were really surrendered by Williams Steamship Company, 
nc. 

No notice was sent the Ruby Company or any one on its behalf to the effect 
that the insurance would be canceled if past-due premiums were not paid within 
a stated period. The clause quoted above indicates that the company reserved the 
right to cancel “in event of non-payment of premium.” 

[14] Apparently it is defendants’ position that said clause relates only to the 
first quarterly premium; and undoubtedly “thirty days after attachment” refers 
to the 30 days following the time when the policies went into effect. But in) the 
first place, I believe it to be the general custom, in the absence of provisions to 
the contrary, that notice that there will be a cancellation for nonpayment of premi- 
um is not to be served in advance of the premium becoming due. Notice after 
cancellation is not a compliance with the terms of the policies. It was not sufficient 
to threaten cancellation in advance of the due date and to follow thereafter with 
a notice that the policies had been canceled. 

[15] Secondly, assuming that the provision for 30 days’ grace applies only to 
the first quarterly installment of premium, the cancellation clause nevertheless pro- 
vides for “five days” “written notice,” “in event of nonpayment of premium,” 
which means after a failure to pay premium. 

Again, the cancellation clause contained in the forms of policy employed seems 
to have been intended to fit cases where annual premiums are payable in advance 
at one time for the entire year. Continuing to use the same form, though the 
coverage is to be paid for quarterly, would lead fairly and properly to an implica- 
tion that the clause be read in a sense making it applicable and intelligent in the 
particular case. This would imply that there be 30 days’ grace as to each quarterly 
premium; and from Defendants’ Exhibit L we see that there evidently was in 
this case a modification of a practice of requiring the payment of premiums for 
an entire year in advance. That the provision for quarterly payments does not 
appear in the policies, but was otherwise covered, indicates that the policies, as 
printed, were not intended to be literally applicable in cases where the premiums 
should become due in installments. 

[16] There is some suggestion to the effect that the Ruby Company’s interest 
had been terminated as a result of nonpayment in due course of the loan obtained 
from the Equitable Trust Company, but defendants’ proof is that the loan was 
paid, out of the new insurance. Furthermore, whatever was done on the basis of 
the mortgage occurred after the loss on November 25, 1919, and after plaintiff's 
rights in suit had become fixed. Again, I see nothing in the pleadings which would 
justify me in entertaining any such suggestion. 

It should also be noted that several other matters suggested by the argument 
for defendants are not within the pleadings, were not litigated, and were not 
covered by the proof in a manner sufficient to be of any assistance to defendants. 
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Judgment will be directed for plaintiff, orders to be settled. No extra allow- 


ance will be granted. 
Argued before Dowling, P. J., and Merrell, Finch, McAvoy, Martin, O’Malley, 


and Proskauer, JJ. 

T. C. Jones, of New York City, for appellant. 

C. E. Treadwell, of New York City, for respondent. 

Per Curiam. Judgment and order affirmed, with costs, on the opinion of Gave- 
gan, J., at Special Term. Order filed. 

Proskauer, J., dissents. 
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ACCIDENT 
BROWNLEE et al. v. MUTUAL eee, eure AND ACCIDENT ASS'N. 
oO. 


Circuit Court of Appeals, Ninth Circuit. November 5, 1928. 
29 Federal Reporter (2d) 71. 

1. INSURANCE—INSURER UNDER ACCIDENT POLICY IS EN‘TITLED 
TO DIRECTED VERDICT UNDER EVIDENCE REQUIRING SPECU- 
LATION AS TO CAUSE OF DEATH. 

Where evidence in action on accident insurance policy is such that jury can 
only speculate or guess as to cause of death, defendant is entitled to directed ver- 
dict. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE—WHETHER INSURED, LAST SEEN . ALIVE ON 
MOUNTAIN DURING STORM, RECEIVED INJURIES RESULTING IN 
DEATH DURING TERM OF POLICY, HELD FOR JURY. 

In action on accident insurance policy, evidence relative to whether insured, last 
seen by companion from whom he separated while climbing Mt. Hood, Or., during 
storm, received bodily injuries which resulted in his death during term of policy, 
held sufficient for submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Rudkin, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District of Ore- 
gon; John H. McNavy, Judge. 

Action by Joseph Brownlee and another against the Mutual Benefit Health 
and Accident Association. Judgment for defendant, and plaintiffs appeal. Re 
versed and remanded. 

Ernest Cole, of Portland, Or., for appellants. 

Wallace McCamant, Ralph H. King, and McCamant & Thompson, all of Port- 
land, Or., for appellee. 

Before Rudkin and Dietrich, Circuit Judges, and Norcross, District Judge. 

Norcross, District Judge. This is an action by the beneficiaries of an accident 
insurance policy issued by appellee to Leslie J. Brownlee, the insured. The policy 
by its terms expired at 12 o’clock noon January 1, 1927. It contained the follow- 
ing provision: 

“If the insured shall, through accidental means, sustain bodily injuries * * * 
which shall independently and exclusively of disease and all other causes, immed- 
iately, continuously and wholly disable the insured from the date of the accident 
and result in any of the following specific losses within thirteen weeks, the Associa- 
tion will pay—For loss of life $5,000.00 * * *” 

Issue was joined on the following allegation in the complaint: : 

“That on the first day of January, 1927, and prior to 12 o’clock noon of said 
date and while said policy was in full force and effect, and while the said insured, 
Leslie J. Brownlee, was on an outing and pleasure trip on Mount Hood, situated 
in the County of Hood River, State of Oregon, the said Leslie J. Brownlee received 
and sustained bodily injuries effected through external, violent and accidental 
means, which said means alone caused his death prior to January 20, 1927.” 

At the conclusion of the testimony the District Court sustained appellee’s mo- 
tion for a directed verdict, and this appeal is prosecuted from a judgment entered 
thereon. 

The evidence established the fact that on the morning of January 1, 1927, the 
insured, in company with one Al Feyerabend, started to climb to the summit of Mt. 
Hood. Some time in the forenoon, because of the existence and severity of a 
snowstorm, the insured decided to give up the attempt and to return down the 
mountain. This was the last ever seen of him alive or dead. Feyerabend con- 
tinued the ascent for a time; then he also gave up and returned. Other portions 
of the evidence will be considered in connection with the legal questions presented 
on the record. 

In sustaining the motion for a directed verdict, the court, after commenting 
on certain authorities, said: : 

“Now in this case we may assume that these boys separted at eleven o'clock. 
and that the weather was all that your witnesses claim, and that the conditions were 
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exactly as they have described them. What is there in the case whereby we can 
say, or whereby there is a presumption that death occurred at twelve o'clock, or 
five minutes before twelve, or five minutes after twelve, or at one o’clock, or at 
two o'clock, and what is there in the case whereby a presumption can be raised 
that he died at any particular place upon the side of that mountain? Now that 
matter, I think, would be left to the guess of the jury. The evidence in this case 
might be sufficient to raise a presumption that the death of deceased was caused 
by reason of the conditions as they existed at Mt. Hood, January 1, 1927, coupled 
with the fact that a diligent search has been made for him, and that he has never 
been found, and the length of time that has transpired since January Ist. All these 
facts taken together might at this time raise a presumption that death had oc- 
curred, but that is as far as it will go. To say that that presumption would give 
rise to another presumption that he died at a particular time, or particular place, 
cannot be supported by the authorities. The Supreme Court of this state has 
decided a number of cases very similar to this, and where the question for con- 
sideration was the cause of death, and has held that where that matter is left to 
speculation, or to the guess of the jury, a verdict should be instructed.” 

It is contended by counsel for appellee that the judgment must be sustained 
because: 

“Assuming that insured is dead, the proof leaves the manner of his death 
wholly in the realm of speculation. Based on conjecture his death may be ex- 
plained in various ways, among which are the following: (1) That insured fell 
and sustained bodily injuries which resulted in his death; (2) that insured became 
lost, and having exhausted his food supply, starved to death; (3) that insured, 
having become tired and exhausted, stopped to rest and subsequently froze to 
death; or (4) that insured, because of the physical strain to which he had been 
subjected, died of natural causes.” 

[1] If, as contended, there is no evidence in the record from which the jury 
may do other than speculate or guess as to the cause of death, then the judgment 
should be affirmed. Reading Co. v. Boyer (C. C. A. 3d) 6 F. (2d) 185; Phila- 
delphia & R. Ry. Co. v. Cannon (C. C. A. 3d) 296 F. 302; Spain v. Oregon- 
Washington R. & N. Co., 78 Or. 355, 153 P. 470, Ann. Cas. 1917E, 1104; Medsker 
v. Portland R. L. & P. Co., 81 Or. 63, 158 P. 272. 

If, however, there is evidence submitted from which the jury would be war- 
ranted in eliminating from consideration the second, third, and fourth possible 
causes of death above enumerated, then the case was one for the jury, and it was 
error to direct a verdict. 

It is contended by counsel for appellant that if the defendant died from 
freezing, such cause would be an accident within the terms of the policy; but that 
question we think unnecessary to consider, otherwise than in reference to an im- 
mediate cause of death preceded by some other accident. 

In the case of Spain v. Oregon-Washington R. & N. Co., cited supra, the 
court said: 

“There is no evidence which has a tendency to show from which of these 
causes the subsequent aggravated condition arose. * * * When the evidence 
leaves the case in such a situation that the jury will be required to speculate and 
guess which of several possible causes occasioned the injury, that part of the 
case should be withdrawn from their consideration. Armstrong v. Town of Cos- 
mopolis, 32 Wash. 110 (72 P. 1038).” 


[2] If the evidence in this case stopped at the point where and when the insured 
separated from Feyerabend, then it must be conceded that, if his death be assumed, 
the cause thereof would be left entirely to speculation. The evidence, however, 
does not stop at this point. The day following the disappearance of the insured, 
an organized search of the region where he was most likely to be found was in- 
stituted. Several parties were engaged in this search, and it continued for a 
week; “the searches worked in different parties according to assignment.” In the 
following summer, after much of the snow had disappeared from the lower parts 
of the mountain, the search was resumed, without success. This we think was some 
evidence to go to the jury in a process of elimination of the various speculative 
ways in which death might have occurred. There was evidence that in the region 
in which the insured was last seen there were crevasses into which he could have 
fallen, and not be able to extricate himself, or ever be found. 





530 The Insurance Law Journal, Vol. 72 [Mar., 1929 


t 

The following excerpts from the testimony appear in the transcript: 

The witness Al Feyerabend testified : 

“In ascending the mountain there is no trail, but there is a general route used 
by climbers.” “They selected a course probably half way between White River 
Coupon and Zigzag Canyon—Zigzag Glacier; they had no way of following a di- 
rect line; there was a space probably three-fourths of a mile in width between 
the two dangerous sections of the mountain—that is, Palmer Glacier is one dan- 
gerous section, which is to the extreme right, and Zigzag Glacier is on the ex- 
treme left; that they had probably three-fourths of a mile, or perhaps more, space 
between the two, so it really didn’t matter as to the exact course which they pur- 
sued, but due to the storm they could not see very far and their direction was se- 
lected in two ways—they would keep going up hill and would follow from one 
dark rock to another, because on a steep slope the upper side of the rock is bridged 
over with snow and the bottom side as a rule is left bare; that they would follow 
from one rock to another, until they got to a place which, no doubt, was White 
River Canyon; that they could not see anything nor ~et the general lay of any 
place which they could recognize, but thev could see the eave of the canyon, and 
beyond that there was a deep blue, which would signify quite a depth or quite 
a vast space, and by this they thought they knew approximately where they were, 
and they continued up along the edge of this canyon, keeping far enough away 
so that they would not be apt to fall into it, until they came to quite a high rise 
of ground they thought Triangle Moraine, which is probably the highest point 
along the south edge of White River Glacier, and sticks up as kind of a knoll ina di- 
rect line east and west with Crater Rock and that if they would drop over toward 
the left, they would be in the swale that would lead them into the crater and 
from there the climb would consist merely following around Crater Rock, and 
there would be no trouble to get to the top; that they went around this rise think- 
ing they were heading in the right direction, and continued for quite a while, but 
did not seem to get into the swale, and they became discouraged and used a com- 
pass line running due north, and were traveling in that direction when Leslie 
Brownlee decided he would go back; Leslie asked witness if the course was 
south and witness told him ‘Yes,’ that the south course would take him out to the 
highway; that at that time it was very stormy; that the higher up in the moun- 
tain the worse the storm became; that you could not see any distance; that you 
could not see anything in front of you because there were no dark objects up in 
that altitude; the down side of the rocks was blown with kind of an ice forma- 
tion, which looks like a bunch of bananas hanging on all the rocks which pro- 
jected.” 


Describing his experience on his downward course after giving up the at- 
tempt to reach the summit, the witness Feyerabend testified: 


“That in returning he was badly confused once: when he started down he 
was using the wind, keeping the wind on his right cheek, but he became quite con- 
fused after he had gone quite a distance, because the wind seemed to come from 
all directions, so he started following a down hill course and continued that course 
until he came to a place where it seemed to be more or less level, where he thought 
he saw timber, but that proved to be a mirage; it was not timber; it was nothing. 
That when he reached a lower altitude something caused the clouds to whip up, 
and he located himself; that he realized he was too far west and started to swing 
over to the east. He was high enough up on the mountain so that when he swung 
to the east he did not have to cross any large canyons. That the weather continued 
practically the same in his descent of the mountain until he reached a lower alti- 
tude around about 7,000 feet. He thinks it probably cleared at that altitude. That 
when he located himself, he pursued a direction heading for the ridge that Tim- 
ber Line Cabin was on; he was quite a ways to the west from where he and 
Brownlee had started; he had veered over quite a ways from the path he had 
taken going up; that he wore his crampons all the time until he located himself, at 
which time he changed to snowshoes. The change was made a ways above tim- 
ber line. He had been out such a length of time that he was not able to see the 
ground directly in front of him, and could not tell when he took a step whether the 
ground was level or irregular. The only objects which could be seen on the whole 
climb were dark objects like the dark surfaces of rocks, and the rest of it was all 
a kind of a glare. You could not tell where the sky and ground left off, or wheth- 





Acc.] Brownlee v. Mutual Ben. Health and Accident Ass’n. 531 


er the ground was level. That he got into only one small canyon, which was about 
ten or twelve feet deep. He had been walking, carrying his ice ax lashed to his 
wrist, so in the event he slipped into a canyon or started to fall, he could stick 
the ax in as he was falling. That he slipped into small canyon before he saw 
it, and as he fell, he pushed in his ice ax, which held him at the end of the thong. 
He was quite careful in letting himself down but there were only about three feet 
below him to the bottom of the canyon.” 

Edward Phillips testified that his business was carpenter and mountain guide, 
and was familiar with the territory on Mt. Hood. “White River Canyon contains 
White River Glacier and the sides of the canyon are very steep, precipitous, espec- 
ially in the winter time when the snow has drifted in and filled with cornices and 
combings; that White River Glacier is very rough and ragged, in the summer 
time at least it is lined with crevasses, big cracks, humps and hollows; these may 
or may not be bridged over with snow in the winter time; to the left or west of 
Crater Rock lies the head of Zigzag and Reid Glaciers; these latter likewise are 
lined with crevasses; as we get over towards Mississippi Head we come to can- 
yons leading into Big Zigzag; Big Zigzag river heads directly below Mississippi 
Head, and there are three or four large canyons, deep and precipitous sides around 
Mississippi Head and below it; at any place on the face of the mountain or any place 
along the canyon, cornices form by drifting action of the snow being blown by 
the wind; these vary in size and height and in danger; likewise are wind crevasses 
formed in the snow, sometimes as much as fifty or sixty feet deep, with sides 
almost if not quite precipitous. Both Reid and Zigzag Glaciers contain quite a few 
crevasses; the climbing line below Crater Rock is safe if a person confines him- 
self to a narrow path, but if they drift to either side of that they are in danger; 
crevasses at any point on the mountain catch the snow more or less in the winter 
time, and at times are filled solid with snow and at other times will be just a 
light bridge, but the wind and snow crevasses are changing all the time and are 
formed and reformed each winter; there are always crevasses at all times in any 
glacier and were up there, and during storms they either fill up or bridge over, 
and the ice cornices form at the lip of a crevasse or top of a crevasse; the ice 
cornice is not deep, but is formed by drifting snow and freezing ice, which forms 
a shelf from either side and meet at the top of a crevasse which may be entirely 
concealed and under it would be a cavity, and that these crevasses vary in depth, 
the usual average is fifty, sixty and seventy feet; there is always snow and ice 
below Crater Rock as there is a glacier field in there. That during his three day 
search for Leslie Brownlee (witness) was pretty well over a good portion of 
the south side of the mountain above timber line; that a snow crevasse is an open- 
ing in the snow, and that he did not remember seeing any crevasses in the ice, 
but that there are crevasses in glaciers all the time, and that the snow fills them 
up at times, which may form a hard crossing, and might be soft snow not melted, 
as he had one experience with one covered over with soft snow and fell in, and 
that he might walk over one with perfect safety and not know it, but that gravity 
pulls the snow down and causes it to break in fissures and crevasses, and that he 
remembered seeing some of these places up the steepest part of Crater Rock, 
but did not see any on Zigzag Glacier; saw some fine crevasses, walls that led 
down into White River Glacier, or just dropped off like eaves of a house down 
into space for onz or two hundred feet down; that is on the top of Triangle Mor- 
aine; that the glacier looked smooth because the snow had drifted and fallen on 
it, and that (witness) could not see any crevasses if they were there, but that 
the bridges formed over the crevasses are thin and pretty frail until freezing 
takes place, and that if you happened to get on a wide crevasse where it had bridged 
over, you might go through and you might not, and is a dangerous thing to walk 
over and you cannot always tell where they are at.” 

The witness George Calverly testified that; “He was familiar with Mt. Hood 
and the conditions up there and had been on the mountain a good deal; that there 
are many crevasses around the foot of Crater Rock, and down Zigzag Glacier it 
is broken up in bad shape; that most of these crevasses bridge over and that some 
of these bridges will hold up a man and others will not, and are unseen many times; 
that on the east side*of Crater Rock is White River Canyon, very rough and 
steep, and full of glaciers and snow crevasses, and that this condition prevails down 
to below timber line; that there are steep cliffs on White River Canyon, and that 
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the crevasses run from fifteen to two hundred feet; that during a severe storm, 
you cannot always see these cliffs or canyons, but when the storm is not too dense 
a sort of black space appears.” 

It was the province of the jury to determine from the evidence submitted 
whether the insured met an accident by falling into a crevasse of snow or ice, or 
into a canyon, or became lost and starved to death, tired and froze to death, or died 
from natural causes. If death was occasioned from one of the three latter pos- 
sibilities, there was a greater or less probability, as the jury might have determined 
from the evidence, that the body would have been found during the search im- 
mediately following the disappearance, and, if not found then because of the 
drifting snow, that it would have been found during the search made in the sum- 
mer. It is, of course, possible that a body could have lain in an open space, and 
not have been found; but there was evidence enough to leave that question for 
the determination of the jury. It is not necessary that evidence be of such weight 
as to preclude every possibility of error. It is only necessary that there be sub- 
stantial evidence to support the conclusion reached. The search which the evi- 
dence showed was made was sufficient to leave it a question for the jury to de- 
termine whether death was the result of accident or one of the other possible 
causes. 

The next question presented is whether there was evidence from which the 
jury might conclude that the accident occurred prior to the expiration of the policy, 
resulting in the death of the insured within 13 weeks thereafter. 

The evidence discloses that when Leslie Brownlee decided to abandon the 
ascent and return, he had reached an elevation approximately 9,000 or 10,000 feet; 
the summit of the mountain being 11,125 feet. A snowstorm was prevailing so 
that it was impossible to see any considerable distance—“became so bad that they 
were unable to see or recognize anything except the edge of White River Canyon, 
which beyond was a deep blue.” Lower down on the mountain the two young 
men had changed their snowshoes for “crampons” or ice-creepers—framework 
shaped like a shoe to which sharp spikes are attached which prevent slipping on 
the icy surfaces. The young men left Timber Line Cabin, located on the moun- 
tain at an elevation of 6,000 feet, at about 2:30 o’clock that morning. The snow- 
storm began about seven hours later, increasing in severity as time progressed. | 

[3] The contention of counsel for appellant that where a person was last seen in 
a state of imminent peril that might probably result in his death, and has never been 
seen or heard from again, though diligent search has been made, the inference of 
ann death may justly be drawn, has not been controverted by counsel for 
appellee. 

In the case of N. W. Mutual Life Ins. Co. v. Stevens (C. C. A.) 71 F. 258, 
the court said: 

_ “Tt is conceded that when one who is last seen in a state of imminent peril, that 
might probably result in his death, is never again heard from, though diligent 
search for him is made, the inference of immediate death may justly be drawn.” 

_ The rule contended for also appears to find support in the following authori- 
ties: Carpenter v. Sup. Council Legion of Honor, 79 Mo. App. 597; Tisdale v. Ins. 
ie nee 170, 96 Am. Dec. 136; Lancaster v. Wash. Life Ins. Co., 62 Mo. 121; 


Theré was evidence from which the jury could have concluded that Leslie 
Brownlee was in a state of imminent peril at least from some accident, as soon 
as he started on his downward course. His being alone increased the peril. He 
could have fallen into a crevasse, or fallen in some other manner, and sustained 
bodily injuries which resulted in his death. The peril was imminent, and if the 
jury found, as it could have from the evidence that the insured met with an ac- 
cident, the inference follows that the accident occurred immediately following the 
separation from Feyerabend. If he met with an accident which merely prevented 
him from continuing his journey down the mountain, the freezing atmosphere 
would have extinguished life before the time limit of three weeks, mentioned in the 
policy, had expired. 


The remaining question in the case relates to the time when Brownlee and Fey- 
erabend separated. It is contended by counsel for appellee that there is no proof 


this separation occurred before 12 o’clock. Feyerabend was unable to testify with 
any positiveness as to the time he and Brownlee separated. He testified that he 
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“does not remember the things that took place before reaching Government Camp 
because of the strain of the days that followed.” He testified that his recollection 
was that he reached Battle Axe Inn at Government Camp at about 4:30 in the 
afternoon. The inn is at an elevation of 4,000 feet, or about 6,000 feet below his 
starting point on his return journey. A party of four, also making the ascent of 
the mountain, was seen by Brownlee and Feyerabend, and the latter testified they 
estimated that they were two hours behind them in time. One of the members of 
this party saw the two ahead of them, and estimated the distance between at three- 
quarters of a mile. This party of four gave up the ascent because of the storm, 
and “because they were almost frozen to death,” at 11 o’clock, and reached Gov- 
ernment Camp at 3 in the afternoon. Feyerabend “had no idea how long he travel- 
ed after he separated from Leslie; * * * it seemed like it might be an hour.” In 
his downward course Feyerabend walked a mile and a half off the usual course. 
The witness Lenz testified that he made the descent from the summit of the moun- 
tain on January 7, 1927, leaving at 3:40 in the afternoon, and arriving at Govern- 
ment Camp at 9:15; that he estimated the time he made from the summit to Crater 
Rock at twenty minutes. From Crater Rock to Government Camp he was approxi- 
mately five hours. Traveling at the same speed, to have reached Government Camp 
at 4:30 he would have to have left Crater Rock at 11:30, and earlier if he wan- 
dered a mile and a half out of his way. 

It is clear that there was evidence from which the jury could have determined 
as a fact that Leslie Brownlee separted from Feyerabend and started on his down- 
ward course prior to noon, when his policy expired. 

[4] A motion for a directed verdict, line a motion for a nonsuit, is in the nature 
of a demurrer to the evidence. In its determination the evidence upon the part 
of plaintiff must be accepted as true, and every proper inference or deduction there- 
from taken most strongly in favor of the plaintiff. 

As said by Mr. Justice Harlan in Travelers’ Ins. Co. v. Randolph (C. C. A.) 
78 F. 754, 759: 

“The jury should be permitted to return a verdict according to its own view 
of the facts, unless upon a survey of the whole evidence, and giving effect to 
every inference to be fairly or reasonably drawn from it, the case is palpably for 
the party asking a peremptory instruction.” 

The evidence presented does not require the basing of an inference upon an 
inferenceg but rather it is a case where the same evidence not only supports an 
inference of death, but also the cause, time, and place thereof. 

The judgment is reversed, and the cause remanded for further proceedings not 
inconsistent with this opinion. 

RupkIn, Circuit Judge (dissenting). When the insured parted with his com- 
panion one hour before his insurance expired, he was in perfect health, well fed, 
and well clad; he was in no peril except such as beset his companion and other 
mountain climbers on that day, and a finding that within that brief hour he met 
with somé unknown accident which resulted in his death, if such a finding is ever 
made, will of necessity be based on the wildest kind of guesswork and speculation. 

The judgment should be affirmed. 


POPE v. PRUDENTIAL INS. CO. OF AMERICA. (No. 4937.5 
Circuit Court of Appeals, Sixth Circuit. November 10, 1928. 
29 Federal Reporter (2d) 185. 

1. INSURANCE—TURY COULD NOT. WITHOUT SUBSTANTIAL EVI- 
DENCE, BE PERMITTED TO SPECULATE WHETHER INSURED’S 
DEATH RESULTED FROM ACCIDENTAL PUNCTURE OF VEIN 
DURING OPERATION. 

_ Jury could not be permitted to speculate as to whether hemorrhage, resulting 

in death of insured after operation, was caused by accidental puncture of vein in 

putting clamps thereon, so as to constitute “accidental cause” within life insurance 
policy, in absence of any substantial evidence to support such finding. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE—DEATH FROM RUPTURE OF VEIN DURING KIDNEY 
OPERATION HELD NOT RESULT SOLELY FROM “EXTERNAL 
VIOLENCE AND ACCIDENTAL CAUSES.” 


Where insured’s death resulted from rupture of undiseased vein on removal 
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of clamps securing it during kidney operation because pedicle was so short that 
break could not be avoided with exercise of due skill and precaution, danger of such 
result being inherent in such operations and there being no ignorance of any ma- 
terial factor, held, that death was not result of “bodily injuries effected solely 
through external violence and accidental causes,” within insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

In Error to the District Court of the United States for the Southern District 
of Ohio, Smith Hickenlooper, Judge. 

Action by Anna K. Pope against the Prudential Insurance Company of 
America. Judgment for defendant, and plaintiff brings error. Affirmed. 

Robert Black, of Cincinnati, Ohio (H. C. Bolsinger, of Cincinnati, Ohio, on 
the brief), for plaintiff in error. 

Wm. Marshall Bullitt, of Louisville, Ky. (R. Lee Blackwell and Bruce & Bul- 
litt, all of Louisville, Ky., on the brief), for defendant in error. 

Before Denison, Mack, and Moorman, Circuit Judges. 

DENISON, Circuit Judge. The plaintiff below brings error, complaining that 
the trial court directed a verdict against her. She was the beneficiary in a policy 
upon her husband’s life, issued by the defendant. The policy provided that, in 
the event of his death, she should receive $20,000, and double that amount if his 
death were the result, “directly and independently of all other causes, of bodily 
injuries effected solely through external violence and accidental causes,” but not 
if the death resulted “directly or indirectly from disease in any form.” The or- 
dinary liability was paid. The double liability was contested, resulting in this 
action. 

Mr. Pope was found to be suffering from a stone in the kidney; an operation 
for the removal of this stone was thought advisable and was agreed upon; and he 
died during the operation and as its incidental result. It was the common and 
expected technique of this operation that a very deep and large incision would be 
made from the front or side into the abdomen and down to the kidney, which 
would then be lifted up to or toward the top of the wound, where it would be 
accessible for the remainder of the work; that the stone would then be located and 
removed and the kidney would then be let down to and replaced in its former seat. 
This organ is connected with the abdominal wall by a cluster of ligaments and 
blood vessels, known as the pedicle; the relation of the kidney and the pedicle being 
comparable to that of an apple and its stem. When it is first lifted, clamps are 
slipped underneath it and put upon the artery and the vein so as to minimize the 
loss of blood. The length of the pedicle is different in different individ- 
uals, and characteristically in a man of Mr. Pope’s physical type—‘short coupled” 
—it is short. When a patient is also stout or fleshy, as he was, the difficulty of 
lifting the organ to an operable position, and against the resistance of the pedicle, 
is emphasized, and there is, typically, substantial danger that, in spite of care and 
skill, the pedicle will be ruptured by the lifting strain put upon it. This is prob- 
ably what happened in this case. The pedicle was found to be extremely short and 
the stone is an unusually inaccessible place, but its removal was completed, the 
kidney replaced, and the pedicle clamps removed. There was an immediate severe 
hemorrhage from the vein, it could not be stopped, and the patient died. 

[1] It.was urged in the trial court on behalf of plaintiff and is argued here that 
in putting the clamps upon the vein there may have been an inadvertent movement 
leading to an accidental puncture, and that this would be an “accidental cause” with- 
in the meaning of the policy. It is not impossible that the death did occur from 
this cause; but this could be nothing more than a surmise, there is no substantial 
evidence to support it; if that were the only tenable theory of recovery, the case 
would be one where the jury is not allowed to speculate upon the existence of a 
basis for its finding. Hence, we do not further consider this theory. 

{2] It was also urged below and is argued here on behalf of defendant that the 
fatal result was, in part, due to the diseased and feeble condition of the blood ves- 
sels and/or to the shock inherent in the expected operation, and that hence, even 
if the rupture of the vein was an “accidental cause” of death, it was not the sole 
cause, and there can be no recovery. Whether these conditions clearly appeared, 
or whether the claims thereof presented only questions for the jury, we need not 
consider, in view of the result which we reach upon the more clearly controlling 
issue. For the same reason, we pass by without notice the contention that the op- 
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eration and its incidents were the indirect results of the disease indicated by the 
existence of the stone. We therefore, for the purposes of this opinion, assume 
that the death was the result solely of the rupture of an undiseased vein, and be- 
cause the pedicle turned out to be so short and the necessary lift so great that 
the break could not, with all due precaution and skill, be avoided. It is undisputed 
that this element of danger is inherent in every such operation; that the surgeon 
fully understood this; and that he did only what he intended to do and with the 
technique which he intended to use. 

There is no occasion to deny that a death, so resulting, may be in a very 
proper sense an accidental death; but there is obviously a substantial distinction 
between an accidental result and the result of an accidental cause. We think it not 
only to be the natural meaning of the words, as they would be understood by the 
ordinary policyholder, but the right construction thereof, supported by the weight 
of authority, that when the insured or those acting with his consent did precisely 
what they intended ¢o do and in the way which they intended, knowing that injury 
often did result and might me unavoidable, and where there was no slip or misstep 
in the performance, and where there was no ignorance of any material factor, 
this conduct cannot be said to have been the. accidental cause of the injury which 
unfortunately may follow. Some selected decisions which support this conclusion 
are given in the note. 

It remains to notice briefly the reasons and the decisions which are urged 
contra. 


In U. S. Mutual Ass’n v. Barry, 131 U. S. 100-121, 9 S. Ct. 755, 33 L. Ed. 60, 
the court had to consider whether there was evidence to support a finding that 
the injury had been caused by accidental means, and to review the definitions given 
by the trial court. The evidence recited, what the court had said in its charge to 
the jury, and the comments of the Supreme Court, all indicate that the approved 
theory of recovery was that there had been some slip or mishap attending Barry’s 
act in jumping to the ground, whereby his intended act was, as to the manner of 
its execution, transformed into an unintended one. To make the case parallel to 
the present one, it would have to be assumed that the surgeon in this case, in bring- 
ing the kidney up to an accessible point, had some slip or mishap, and exerted the 
lifting force with some sudden jerk which was accidental. This conclusion would 
not only be without substantial support, but the direct testimony was to the con- 
trary, that the force exerted was only that which was necessary, and which had 
been from the beginning intended if the conditions should develop the necessity. 

In Western Commercial Travelers’ Ass’n v. Smith (C. C. A. 8) 85 F. 401, 
language is used (page 405) which would indicate that the expected or unexpected 
nature of the result furnished a criterion for determining the accidental character 
of the cause. So far as it went to this extent, this comment was not required by 
the questions involved nor by the Supreme Court decision in the Barry Case. The 
Smith Case was one where the wearing of a pair of new shoes produced a skin 
abrasion which became infected, and this infection caused death. Of course, the 
wearing of the new shoes was intentional, but the skin abrasion was not. It was 
in itself an accidental result, but it then became the cause of the further injury, 
and thus was, quite plainly, an accidental cause. In so far as this case tends to 
confuse the distinction between accidental result and accidental cause, it will be 
noted that the same general subject was considered by the same court in Shan- 
berg v. Fidelity Co. (C. C. A.) 158 F. 1, 4,19 L. R. A. (N. S.) 1206. Here the 
decision is rested upon the very distinction, and it is said that, though the injury 
itself mght be called an accident, it could not be called the result of an accidental 
means. The case was one where the insured’s heart was ruptured as the result 
of overexertion. The conclusion at least indicates that that court did not continue 
to adhere to the criterion of the dictum in 85 Federal. 

There is also reliance upon a class of decisions which, although they carry the 
definition of “accidental means” to something of an extreme, yet may be accept 
without being applicable here. They are typified by the case of the misplaced 


... Fidelity Co. v. Stacey (C. C. A. 4) 143 F, 271, 273, 274, 5 L. R. A. (N. S.) 657, 6 Ann. 
Cas. 955; Shanberg v. Fidelity Co. (C. C. A. 8) 158 F. i, 5, 19 L. R. A. (N. S.) 1206; Mary- 
land Co. v. Spitz (C. C. A. 3) 246 F. 817, 818, L. R. A. 1918C, 1191; Carswell v. Ry. Ass'n 
(C. ©. A. 5) 8 F. (2d) 612; New Amsterdam Co. v. Johnson, 91 Ohio St. 155, 110 N. E. 475, 
L. R. A. 1916B, 1018; Kendall v. Travellers’ Ass’n, 87 Or. 179, 169 P. 751; and Caldwell v. 
Travellers’ Co., 305 Mo. 619, 267 S. W. 907, 39 A. L. R. 56. 
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artery [AXtna Co. v. Brand (C. C. A. 2) 265 F. 6, 13 A. L. R. 657], and of the 
hypersusceptibility to novocaine [Mutual Co. v. Dodge (C. C. A. 4) 11 F. (2d) 
486]. In each case the actor employing the external force was not only ignorant 
of the existence of the condition which destroyed the normal and intended charac- 
ter of his act, but had no reason to suspect such a condition. In the first case, 
the surgeon’s needle, used as he intended under conditions which he supposed ex- 
isted, pierced an artery which was abnormally located, the existence of which at 
that point he had no reason to suspect; in the second case, the patient had an 
idiosyncrasy so rare that the danger of its existence was professionally regarded 
as negligible; in each case this unknown condition brought fatal results from the 
intended and otherwise harmless act; to the extent that the act encountered these 
conditions, its performance was perhaps accidental. This breadth of definition can 
well be conceded without reaching a case where the condition which developed was 
known to be not uncommon, and where there was full purpose to assume whatever 
risk of accidental result there might be if this dangerous condition were found to 
‘exist. 

Upon the whole, we are satisfied that if the words “accidental means” are tak- 
en “in the sense conveyed to the ordinary reader” (Judge Hook in Railway Mail 
Ass’n v. Dent [C. C. A. 8] 213 F. 981, 983, L. R. A. 1915A, 314), or in the usage 
of the average man and not of the scientist (Judge Cardozo, in Lewis v. Ocean 
Co., 224 N. Y. 18, 20, 120 N. E. 56, 7 A. L. R. 1129), they may not, merely be- 
cause a reasonably anticipated condition was found to exist to such a degree that 
the inevitable risk was sharply increased, rightly be interpreted as covering the 
performance of a surgical operation with due skill and in the expected manner; 
and beyond this, the proof of “accidental means” does not go. 

The judgment is affirmed. 


PAN-AMERICAN LIFE INS. CO. v. TERRELL. (No. 5241.) 
Circuit Court of Appeals, Fifth Circuit. December 11, 1928. 
Rehearing Denied January 12, 1929. 

29 Federal Reporter (2d) 460. 

1, INSURANCE—“ENTIRE SIGHT” OF EYE IS LOST WITHIN ACCI- 
DENT POLICY, IF SIGHT LEFT IS OF NO PRACTICAL USE. 

“Entire sight” of eye is lost, within accident insurance policy, though not com- 

pletely destroyed, if sight left is of no practical use or benefit, as in case of in- 

ability to distinguish or recognize objects. 
(For other cases, see Insurance, Dec. Dig. § 527.) 


2. INSURANCE—SUIT ON POLICY IS NOT “DEMAND,” WITHIN STAT- 
UTE IMPOSING LIABILITY FOR PENALTY AND ATTORNEY FEES 
FOR DELAY IN PAYMENT (REV. ST. TEX. 1925, ART. 4736.) 


Suit on insurance policy is not considered as a “demand” by policy holder for 
payment, within Rev. St. Tex. 1925, art. 4736, making insurance companies liable 
for penalty and attorney fees on failure to pay within 30 days after demand. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


3. INSURANCE—WRITTEN DEMAND HELD UNNECESSARY TO HOLD 
INSURER LIABLE FOR PENALTY AND ATTORNEY FEES FOR DE- 
LAY IN PAYMENT (REV. ST. TEX. 1925, ART. 4736). 


Demand for payment of insurance is not required to be in writing by Rev. 
St. Tex. 1925, art. 4736, imposing liability for penalty and attorney fees on failure 
to pay within 30 days after demand. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


4. INSURANCE—EVIDENCE OF CLAIM AND REQUESTS FOR SETTLE- 
MENT HELD SUFFICIENT PRIMA FACIE EVIDENCE OF DEMAND 
REQUIRED TO HOLD INSURER LIABLE FOR PENALTY AND AT- 
TORNEY FEES (REV. ST. TEX. 1925, ART. 4736). 


Evidence that insured made claim, and on several occasions thereafter asked 
for adjustment and settlement, which was denied on ground that insurer was not 
liable, held sufficient prima facie evidence of demand, required to subject insurer 
to liability for penalty and attorney fees, under Rev. St. Tex. 1925, art. 4736, es- 
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pecially where written statement of claim remained in insurer’s possession and was 
not offered in evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from the District Court of the United States for the Western District 
of Texas; Charles A. Boynton, Judge. 

Action by Francis Henry Terrell against the Pan-American Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Walter F. Seay, of Dallas, Tex., and Charles R. Loomis, of El Paso, Tex. 
(Seay, Seay, Malone & Lipscomb, of Dallas, Tex., Eugene J. McGivney, of New 
Orleans, La., and Loomis & Kirkland, of El Paso, Tex., on the brief), for appel- 
lant. 

J. F. McKenzie, of El Paso, Tex. (R. J. Channell, of El Paso, Tex., on the 
brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. Appellee sued to recover the indemnity provided by 
a policy of insurance for the loss of the sight of one eye. The policy contains a 
clause insuring him against bodily injury, through accidental means, resulting with- 
in 90 days from the date of the accident in the “loss of the entire sight of one 
eye, if irrecoverably lost.’ A Texas statute provides that in all cases where a loss 
occurs, if the insurance company liable therefor “shall fail to pay the same within 
thirty days after demand therefor, such company shall be liable to pay the holder 
of such policy, in addition to the amount of the loss, twelve per cent damages on 
the amount of such loss together with reasonable attorney fees for the prosecu- 
tion and collection of such loss.” Revised Civil Statutes, 1925, art. 4736. The pe- 
tition alleged the making of a demand for payment of the loss and appellant’s fail- 
ure to pay for more than 30 days prior to the institution of the suit, and prayed 
for an allowance of the statutory penalty and a reasonable attorney’s fees. Appel- 
lant’s answer contained a general denial and a special denial that within 90 days 
from the date of the accident appellee’s injury “resulted in the irrecoverable loss 
of the entire sight of one eye.” 

Appellee testified in his own behalf that he accidentally allowed a gate, which 
he had opened, to strike him across the nose and right eye; that his eye became 
bloodshot, and within a month or 6 weeks he was unable to see out of it. He con- 
sulted a capable physician, but his eye was not examined until a week or so after 
the expiration of 90 days from the date of the accident. The physician testified 
that upon examination he found that appellee had practically no vision, and could 
only perceive a strong light, which he described as “light perception.” A trauma- 
tic cataract had formed, which afterwards was removed, but did not result in any 
improvement in eyesight. Appellee’s testimony on the subject of a demand for 
payment, in support of his claim for the statutory penalty, was to the effect that 
he made an original claim in writing on a statement furnished by appellant, and 
that on several occasions he saw appellant’s agent in an effort to get an adjust- 
ment, but that the agent denied that the company was liable. The written state- 
ment of claim was in appellant’s possession, and was not filed in evidence. Appel- 
lant offered no testimony. 

At the close of appellee’s testimony, the court denied appellant’s motion for a 
directed verdict, and in its charge instructed the jury that the burden was on appel- 
lee to prove by preponderance of the evidence loss of the entire sight of his right 
eye within 90 days from the date of the accident, and that such sight was irrecov- 
erably lost; that this burden would be met upon proof that the loss of sight existed 
to such extent and degree, and could not be restored, as that any remaining sight 
would be of no practical use or benefit. The court further charged the jury, 
if they should find for appellee, to include in their verdict the statutory penalty, 
and an attorney’s fee which was agreed upon as being reasonable. 


[1] It is insisted that there should have been no recovery, since the injury did 
not result in the entire loss of sight or total blindness in the right eye. It is quite 
uniformly held that the entire sight is lost, although it is not completely destroyed, 
if what sight is left is of no practical use or benefit. As was well said by Judge 
Bourquin in Murray v. Aetna Life Ins. Co. (D. C.) 243 F. 285, “the ability to per- 
ceive light and objects, but no ability to distinguish and recognize objects, is not 
sight, but blindness.” To the same effect is International Travelers’ Association 
v. Rogers (Tex. Civ. App.) 163 S. W. 421; Watkins v. U. S. Casualty Co., 141 
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Tenn. 583, 214 S. W. 78; Brotherhood of Railroad Trainmen v. Britton (Tex. Civ. 
App.) 292 S. W. 286; Tracey v. Standard Accident Ins. Co., 119 Me. 131, 109 A. 
490,9 A. L. R. 521. 

Appellant cites Travelers’ Ins. Co. v. Richmond, 291 S. W. 1085. The opinion 
in that case is by the Commission of Appeals of Texas, and its holding is approved 
by the Supreme Court. It is there held that the loss of sight was partial, and not 
total; but from the statement of facts it appears that by the use of glasses there 
remained 91 per cent of the normal vision. It is true that general language was 
used in the opinion to the effect that entire loss means total or complete loss. We 
do not understand that opinion to be in conflict with the two Texas cases above 
cited, both of which were decided by intermediate Texas Courts of Civil Appeals. 
In one of them, the Rogers Case, the Supreme Court of Texas denied a writ of 
error, which action under the Texas procedure is equivalent to affirmance. 

Appellant also relies on Gilliland v. Order of Railway Conductors, 216 Ala. 13 
112 So. 225, where the court approved charges to the effect that one who was 
“almost blind,” or had merely suffered the loss of “useful vision,” but who could 
read as well as he could before the injury with a magnifying glass, could not re- 
cover. The Supreme Court of Alabama was not dealing with a case whose facts 
were at all similar to the facts in this case. Neither of the cases cited by appellant 
sustains its contention that there can be no recovery where the sight that remains 
is of no practical use or benefit. 

[2-4] Article 4736, Revised Civil Statutes of Texas, above referred to, which 
holds insurance companies liable for penalty and attorney fees, is conditioned upon 
the failure to pay within 30 days after demand, and has been construed by the courts 
of Texas as requiring a demand before suit. The suit itself is not considered as a 
demand by the policy holder for payment, and a refusal to pay upon proof of loss 
does not dispense with the necessity of a demand. Mutual Life Ins. Co. v. Ford, 
103 Tex. 522, 131 S. W. 406. But the demand is not required to be in writing. 
The petition in this case alleged a demand, and it was not specifically denied. 
The evidence was that a claim was made, and that thereafter on several occasions 
appellee sought and asked for adjustment and settlement, which was denied on the 
ground that appellee was not liable. We are of opinion that this was sufficient 
prima facie evidence of demand, especially in view of the fact that the written 
— of claim remained in appellant’s possession and was not offered in evi- 

ence. 

Error is not made to appear by any of the assignments, and the judgmen: 's 
affirmed. 


CONTINENTAL CASUALTY CO. v. BRUDEN. (No. 57.) 
Supreme Court of Arkansas. Dec. 17, 1928. 
11 Southwestern Reporter (2d) 493. 

1. INSURANCE—SUNSTROKE OR HEAT PROSTRATION, CAUSING 
DEATH, HELD WITHIN ACCIDENT POLICY INSURING AGAINST 
INTURY SUSTAINED THROUGH “EXTERNAL, VIOLENT, AND AC- 
CIDENTAL MEANS.” 

Heat prostration or sunstroke, causing death, held to be risk covered by ac- 
cident polciy insuring against “loss of life * * * resulting from personal bodily 
injury which is effected solely and independently of all other causes by the hap- 
pening of an external, violent and purely accidental event.” 

(For other cases, see Insurance, Dec. Dig. § 455.) . 


2. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT 
PROOF OF DEATH WAS MADE AND FURNISHED INSURER, IN 
ACTION ON ACCIDENT POLICY. 


In action on accident policy, evidence held to authorize finding that proof of 
death was made and furnished to insurance company, where insurer’s officer stated 
that they received death certificate. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by Ed Walton Bruden, as administrator of the estate of Columbus 
Joel, deceased, against the Continental Casualty Company. Judgment for plaintiff, 
and defendant appeals. Affirmed. 
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J. Mitchell Cockrill and Cockrill & Armistead, all of Little Rock, for appellant. 

Wm. J. Houghney, Sam T. Poe, Tom Poe, and McDonald Poe, all of Little 
Rock, for appellee. 

SmitH, J. This is a suit by appellee, as administrator of the estate of Colum- 
bus Joel, deceased, to recover under an accident policy issued by appellant insur- 
ance company for the accidental death of Joel, the insured, which was alleged to 
have been caused by heat prostration. 

The policy provides that “the insurance given by this policy is against loss 
of life (suicide or self-destruction while sane or insane not included), limb, limbs, 
sight or time resulting from a personal bodily injury which is effected solely and 
independently of all other causes by the happening of an external, violent and 
purely accidental event. * * * ” 

The testimony on the part of appellee was to the effect that, while Joel was 
engaged in the performance of ‘his duties as a machinist helper in putting grease 
in a cellar of an engine, while in a pit under the engine, he became overheated, 
and died about ten minutes after coming out from under the engine. The testi- 
mony was conflicting on this question. 

On this issue the court charged the jury as follows: “You are instructed that 
before plaintiff is entitled to recover in this case, he must show by'a preponderance 
or greater weight of the evidence that death resulted solely from heat 'prostration 
as alleged, and independently of any other cause. If he has failed to show by a 
preponderance of the evidence that death resulted solely from such injury, and 
independently of any other cause, then he cannot recover, and your verdict will 
be for defendant.” As the jury returned a verdict in favor of the plaintiff, we 
must assume that the finding was made that the insured died from heat prostra- 
tion, and, without setting out the conflicting testimony on this question of fact, 
we announce our conclusion to be that the testimny was amply sufficient to support 
this finding. 

[1] It is earnestly insisted, however, that, even though the insured came to 
his death as'a result of heat prostration, or sunstroke, this was not a tisk covered 
by the policy under the language quoted above, and the correctness of this con- 
tention is the real and the difficult question in the case. 

The authorities are united in treating heat prostration and sunstroke as mean- 
ing the same thing, but they are in direct conflict as to whether death therefrom 
is an accidental death. 

The case of Caldwell v. Travelers’ Ins. Co., 305 Mo. 619, 267 S. W. 907, 
39 A. L. R. 56, decided by the Supreme Court of Missouri November 25, 1924, 
reviews all the cases on the subject up to that time, and reference is made to it 
for a citation to these cases, and we will not again review them. The learned 
justice who wrote the opinion above referred to there said: “There are two clearly 
defined lines of cases on this question. One holds that, where an unusual or 
unexpected result occurs by reason of the doing by insured of an intentional act, 
where no mischance, slip, or mishap occurs in doing the act itself, the ensuing 
injury or death is not caused ‘through accidental means; that it must appear that 
the means used was accidental, and it is not enough that the result may be unusual 
unexpected, or unforeseen. 


“The other line of cases holds that, where injury or death is the unusual, 
unexpected, or unforeseen result of an intentional act, such injury or death is 
by accidental means, even though there is no proof of mishap, mischance, slip, 
or — out of the ordinary in the act or event which caused such injury 
or death.’ 

Among the numerous cases there reviewed is that of Standard Life & Acc. 
Ins. Co. v. Schmaltz, 66 Ark. 588, 53 S. W. 49, 74 Am. St. Rep. 112, in which 
the facts were that a railroad machinist, who held an accident policy in the 
appellant insurance company, was engaged in removing the cylinder head of an 
engine. The deceased was a strong man, and had frequently removed cylinder 
heads without injury. On the occasion when his fatal injuries were received, 
the cylinder head struck, and the insured picked up a steel bar and removed it, 
and, as he did so, he dropped the bar, and caught the cylinder head to prevent 
it from falling. Insured was immediately taken sick and began vomiting blood, 
and continued to do so until his death. The attending physician testified that 
the insured had ruptured a blood vessel, and the court held that this evidence was 
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sufficient to sustain the finding by the jury that the death of the insured was 
accidental, and that the injury was caused solely by external, violent, and acci- 
dental means, against which the policy sued on had insured the deceased. 

The case of Aetna Life Ins. Co. v. Little, 146 Ark. 70, 225 S. W. 298, was a 
suit on an accident policy very similar to the one here sued on. The insured 
in that case was ‘killed by a man who mistook him for a burglar, and we held 
that this testimony warranted the jury in finding that the death of the insured 
was accidental.- We there said: “This court has had frequent occasion to define 
the words ‘accidental injury’ and ‘accidental death.’ In the case of Standard Life 
& Accident Ins. Co. v. Schmaltz, 66 Ark. 595 [53 S. W. 49, 74 Am. St. Rep. 112], 
the court approved an instruction given by the trial court, in a suit on an accident 
policy, ‘that the term “accidental” was used in the policy in its ordinary, popular 
sense, as meaning “happening by chance; unexpectedly taking place; not according 
to the usual course of things; or not as expected;” that, if a result is such as 
follows from ordinary means, voluntarily employed, in a not unusual or unex- 
pected way, it cannot be called a result effected by accidental means; but that if, 
in the act which precedes the injury, something unforeseen, unexpected, unusual 
occurs which produces the injury,.then the injury as resulted through accidental 
means’ [citing cases].” 

The case of Richards v. Standard Acc. Ins. Co., 58 Utah, 622, 200 P. 1017, 17 
A. L. R. 1183, was a suit on a policy, insuring against “bodily injuries effected 
directly, exclusively, and independently of all other causes through accidental 
means.” Insured sustained sunstroke and died therefrom, and the court con- 
sidered the question whether sunstroke was a bodily injury, and, after an extended 
review of the authorities, both medical and legal, held that it was. ; 

Many cases are cited in the note to this case by the annotater, who says in 
his note that “It is held by the weight of authority, and apparently the better 
reasoned cases, that a sunstroke, suffered by one unexpectedly, is within the pro- 
tection of an accident policy insuring against bodily injuries sustained through 
external, violent, and accidental means.” After a consderation of many of these 
cases, we have accepted and adopted that view. 

[2] The policy here sued on provided, as a condition precedent to the assertion 
of liability under it, that proof of loss under it be made within 90 days after the 
appointment of the administrator, and it is insisted that this proof was not made 
as required, and the court charged the jury that, if this proof was not furnished 
as required by the policy, there could be no recovery, and it is earnestly insisted 
that the undisputed testimony shows that the proof was not made. 


Upon this question appellee testified that a few days after burying the insured 
he qualified as his administrator, and wrote the appellant company to furnish papers 
for proof of death, and, when they were furnished him, he sent the papers to 
the undertaker in Van Buren, where the insured had died, and that the undertaker 
turned the papers over to the doctor who was called to the insured when he was 
stricken, but who did not arrive until after the insured was dead. The doctor 
filled in the blanks, and returned them to witness, who gave them to an agent of 
the company in Little Rock, who promised to forward the papers to the home 
office of the insurance company. Witness himself sent to the home office of the 
company his letters of administration, as he had been requested to do in a letter 
from the: home office. 


The officers of the insurance company, having in charge for the company the 
matter of passing upon the claim testified that they had not received the proof 
of death from the local agent in Little Rock, or from any one else, and that the 
local agent in Little Rock to whom the plaintiff administrator delivered the pa- 
pers for transmission to the company was an ordinary soliciting agent for the 
industrial department of the company, and had nothing whatever to do with the 
railroad department, under which Joel’s claim came. The local agent did not 
testify, but one of the company’s officers testified that he was a vice president in 
charge of the accident and health claims, and he made the following answer to 
one of the interrogatories propounded to him: “I might state that absolutely no 
proof of accident has been received by the company in regard to the death of 
Columbus Joel. On the contrary, we did receive a death certificate stating that 
the death was due to heart disease, which was not covered by the policy.” 

In view of the testimony above stated, and this admission, we think the jury 
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was warranted in finding that proof of the death was made and furnished to the 
insurance company. 

[3] As we have said, the testimony was conflicting as to whether deceased 
was ever under the engine, and, over the objection of appellant, Oscar Coleman 
was permitted to testify that Joel said, as he emerged from under the engine, 
“Brother Coley, I got it.” It is insisted that this testimony was hearsay and was 
not a part of the res gestae, because it was too remote, and was simply a narrative 
of a past event, to wit, that Joel had gotten something from under the engine. 

The important issue of fact was whether Joel had been in a pit under the 
engine in proximity to the fire box, and the witness Coleman was introduced to 
show that Joel had been under the engine in the pit. Coleman testified that he 
was a coppersmith helper and an extra cellar packer, and that Joel was also a 
cellar packer, and was put to work on a rush job, that is, an engine which had 
just come in and was to be sent out at once, and that witness and Joel worked on 
the engine at the same time, and that Joel, in packing the driving cellar, had his 
head within a few inches of the fire box, which was very hot, and as he came 
from under the engine he made the remark, “Brother Coley, I got it,” and wiped 
his — and, as Joel walked over to a workbench, he threw up his hands and 
fell dead. 

There is some dispute as to what was meant by the remark, “I got it,” but 
we think it was competent as tending to show that Joel had been under the engine, 
and it was admitted for that purpose. The remark was not a narrative of a past 
event, but was an exclamation or statement forming a part of the deceased’s con- 
duct in coming out from under the engine, and we think was admissible as such. 
Payne v. Thurston, 148 Ark. 456, 230 S. W. 561. 

Objection was made to the instructions given, but the essence of these ob- 
jections appears to be that there was no case for the jury, and that a verdict 
should have been directed in appellant’s favor; but, as appears from what has been 
said, we do not concur in this view. 

Upon a consideration of the whole record, we find no error, and the judgment 
must be affirmed. It is so ordered. 


CORY v. WOODMEN ACC. CO. (No. 18965). 
Supreme Court of Illinois. Dec. 20, 1928. 
164 Northeastern Reporter 159. 
INSURANCE—DEATH OF INSURED. SHOT BY SMALLER YOUTH, 

WHOM HE ADVANCED ON AND ATTACKED AFTER BEING 

WARNED TO STAND BACK, HELD NOT “ACCIDENTAL.” 

Death of insured as result of shooting by smaller and weaker youth, whom 
insured continued to advance upon and grabbed by the neck after being told to 
stand back or be shot, held not due to “accidental cause” within accident insurance 
policy. 

(For other cases, see Insurance, Dec. Dig. § 463.) 

Error to Appellate Court, Third District, on Appeal from Circuit Court, Pike 
County; Harry Higbee, Judge. 

Action by Lamina Cory against the Woodmen Accident Company. A judg- 
ment for plaintiff was affirmed by the Appellate Court, and defendant brings cer- 
tiorari. Reversed. 

William & Barry Mumford, of Pittsfield, for plaintiff in error. 

Capps & Weaver, of Pittsfield, for defendant in error. 

FarMER, J. Defendant in error, Lamina Cory, the widow of Martin C. Cory, 
obtained a judgment in the circuit court of Pike county for $1,000 and costs of 
suit against plaintiff in error, the Woodmen Accident Company, a corporation. An 
appeal was prosecuted to the Appellate Court for the Third District, where the 
judgment of the circuit court was affirmed. A writ of certiorari was granted by 
this court to the insurance company, and the cause is here for review. 


The action in the circuit court was assumpsit upon an accident insurance 
policy issued by the company on June 3, 1912, to Martin C. Cory. The principal 
amount or maximum indemnity specified in the policy was $1,000, payable, in case 
of the death of the insured, to his wife as beneficiary. The policy provides that 
the company or association agrees to pay the amount mentioned, “subject to the 
conditions provided herein and the articles of incorporation, by-laws and rules of 
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this association now in force or which may hereafter be adopted, all of which, 
together with the application for membership, is made a part hereof and consti- 
tutes the contract of membership in case of loss of life, * * * when such loss 
* * * is caused directly and exclusively by bodily injury effected by external, 
violent and accidental means and which shall leave some visible mark, provided, 
however, that said injury shall cause death within ninety (90) days thereafter.” 
The amended declaration, which had a copy of the insurance policy and the by- 
laws then in force of the company attached thereto and made a part thereof, 
averred that the insured died July 23, 1924, from a bodily injury received on June 
15, 1924, by being shot by Victor Seybold, and that the death of the insured was 
caused directly and exclusively by such bodily injury so effected by external, 
violent, and accidental means. There were five pleas filed to the declaration, four 
special pleas and one of the general issue, which latter plea was the only one 
surviving after demurrers to the special pleas were sustained. One of the by- 
laws of the company recited that: “No indemnity shall be provided for either 
disappearance or injuries, disability or death sustained under any of the following 
conditions: * * * While the insured is engaged in any of the following risks or 
acts: Dueling or fighting.” It also recited that: “No indemnity shall be provided 
to cover injuries, disability or death due wholly or in part, directly or indirectly, 
to any of the following causes: * * * Intentional acts of the insured or any 
other person.” After the introduction of testimony the cause was submitted to a 
jury, which found the issues in favor of the beneficiary. The jury also made a 
special finding that the insured was not fighting when he received the gunshot 
wound. Judgment was rendered on the verdict, as has been previously stated. 


The material facts developed upon the trial were substantially as follows: 
Martin Cory, the insured, with his wife, three children, and a niece, Mina Huston, 
lived on a rented farm just west of Tempest, in Pike county. The house was 
on the south side of an east and west main traveled road and sat back some dis- 
tance from the highway. The yard at the road was fenced, and a concrete walk 
extended from the road outside the front gate to the east side of the house. On 
the night of June 15, 1924, Cory, his wife, and three children attended Children’s 
Day exercises at Morrellville, Ill, about three miles from their home. They re- 
turned home between 10 and 11 o'clock p. m., where they saw Mina Huston and 
Herbert Johnson sitting in a car which was facing west on the south side of 
the road, near and just west of Cory’s front gate. The Cory family all went into 
the house, and a short time thereafter a second car stopped, facing west along- 
side and north of the Johnson car, on the south part of the highway. This second 
car was a Ford roadster and was occupied by Victor Seybold and his friend, Leslie 
Potter. Seybold was a neighbor boy, who was then 17 years of age and weighed 
about 135 pounds, and he had been keeping company frequently with Mina. Sey- 
bold asked Mina if there was anybody there that could prove what he (Seybold) 
had said about her. He had seen Cory that evening at the Children’s Day ex- 
ercises. Mina then went to the north front door of the house and called to Cory, 
saying some one outside wanted to speak to him, and her uncle replied: “All 
right; I’ll be there.” No name was mentioned and no inquiry was made by 
Cory as to who wanted to see him. Mina returned to the road and was standing 
behind the Johnson car when Cory came out of the house and yard and stopped 
in the road. Seybold was then standing in the road back of his car, and Potter 
was sitting in the Ford roadster. Where Johnson was does not appear, for he 
did not testify on the trial. Cory was a man perhaps 40 years of age and weighed 
about 190 pounds. When he stopped in the road, back of the Johnson car, from 
5 to 8 feet from Seybold, he said: “Here we are; what will you have?” Seybold 
asked Cory what the latter had told Mina that he (Seybold) had said about her. 
Cory replied, “You have said a hell of a lot.” Seybold denied having said any- 
thing. Cory replied, “You are a damned liar.” Seybold said, “You are another 
one.” There had been no change in position of the men till at this time, when Cory 
advanced quickly toward Seybold, who then told Cory to stand back or he (Sey- 
bold) would shoot him. Cory said, “No, you won't,” and advancing upon Sey- 
bold who was backing up, grabbed Seybold around the neck with his (Cory’s) 
right arm. Just as Cory grabbed Seybold, the latter pulled a gun out of his 
right trouser pocket and shot to one side of Cory. Seybold had his head bent 
or pulled down, and after the shot was fired Cory tightened his hold on Seybold’s 
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neck as the latter was backing north across the road, and while Cory was putting 
his left hand to his hip pocket Seybold fired a second shot, striking Cory in the 
side and penetrating the liver. As a result of this wound Cory died on July 23. 
When the second shot was fired, the two men were near the north side of the 
highway. The testimony of Seybold was that he backed across the road in an 
effort to get away from Cory; that he shot to make Cory let loose of him; that 
he did not intend to hit Cory with the first shot fired, but did intend to wound 
him with the second shot but did not intend to kill him. 

It is contended by counsel for plaintiff in error that under the pleadings in 
the case it was error for the trial and Appellate courts either to consider or permit 
instruction upon the question whether the insurance company had waived any 
condition precedent to a recovery under the contract; that the suit being upon an 
accident indemnity contract there can be no recovery, because the injury was not 
an accidental injury under the law; that the insured was engaged in fighting, which 
bars a recovery under the by-laws of the company; that the injury was the inten- 
tional act of another person, and under the by-laws there was no liability on the 
part of the company; that a certain by-law of 1911 preventing benefits being paid 
for death resulting from unnecessary exposure to danger was still in effect and 
prevented a recovery under the indemnity contract; that certain peremptory in- 
structions were refused, and the Court erred in refusing, modifying, and giving 
other instructions. 

In the view we take of this case it will be unnecessary for us to consider all 
of the errors assigned and argued by counsel for the insurance company. We 
cannot agree with the trial or Appellate Court in concluding, as a matter of law, 
that the injury here received was an accidental one, as that term is applied and 
understood under an accident indemnity policy of insurance. Counsel for defendant 
in error make the statement in their brief that Cory acted purely in self-defense 
and did not know Seybold was armed. The Appellate Court’s view was that the 
evidence did not show that Cory at any time made any effort to strike or injure 
Seybold; that Cory’s purpose, shown by his activities, was to disarm Seybold 
or keep him from using his gun; that Seybold had no intention of causing a mortal 
wound and Cory had no idea that Seybold would do so; that the death of Cory 
was unforeseen, unexpected, and not the necessary result of the shooting, and 
therefore should be considered as accidental. It seems unnecessary for us to set 
out in detail the testimony of the three eyewitnesses to the unfortunate happening. 
We have carefully read the evidence in the record, and our conclusion of what 
actually occurred is disclosed by our statement of the facts. There was no con- 
tradiction by defendant in error of any statement made by any of these eye- 
witnesses, and a careful analysis of their reports of what happened must be taken 
as true and correct. 


: The term “accident,” as used in accident insurance policies has frequently been 
discussed by the courts. In Hutton v. States Accident Ins. Co., 267 Ill. 267, 108 
N. E. 296, L. R. A. 1915E, 127, Ann. Cas. 1916C, 577, this court said that an 
effect which is the natural and probable consequence of an act or course of action 
cannot be said to be produced by accidental means. ‘The facts, in brief, in that 
case were that two powerful men engaged in a fist fight, which was voluntarily com- 
menced by the one who was the holder of the insurance policy there involved. 
The insured had his leg broken in the combat and brought suit on his accident 
policy. The court said: “Where one voluntarily and deliberately engages in a 
fight or brawl and places another in a position where he, too, must fight to defend 
himself, it is a natural result, and one known to all sensible men as likely to fol- 
low, that one or both of the combatants will receive more or less serious injury. 
As to whether the assailant or the one assailed would be the more likely to be 
injured would depend upon the comparative strength and skill of the antagonists 
as well as upon the fortunes of the combat.” It was also said that the insured 
in the case “was bound to know that one of the natural and probable consequences 
of voluntarily engaging in an assault under such circumstances was that he might 
be injured, although he could not, of course, forsee the exact form of the injury 
he might receive, or, indeed, be able to know certainly that he would be injured 
at all. Such being true and the assault committed upon Huddlestun being the 
deliberate and voluntary act of apnellee, the iniury which he received as a result 
cannot be said to have been caused by accidental means.” The court also recited 
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a further rule from the case of Prudential Casualty Co. v. Curry, 10 Ala. App. 
642, 65 So. 852: “An ‘accident’ may be said to be an unforeseen or unexpected 
event of which insured’s own misconduct is not the natural and proximate cause, 
and hence a result ordinarily and naturally flowing from the conduct of insured 
cannot be said to be accidental, even when he may not have foreseen the conse- 
quences, and the happening of an event to be termed an ‘accident’ must not only 
be unforeseen, but without the design and aid of the insured.” ‘The doctrine an- 
nounced in the Hutton Case was again quoted with approval by this court in 
— v. Pacific Mutual Life Ins. Co., 312 Ill. 525, 144 N. E. 161, 35 A. L. R. 
30. 


The undisputed evidence in this case shows Cory was the first to pass the lie, 
and when it was returned to him, Cory, who was much larger and more powerial 
than Seybold, who was 17 years old, quickly advanced upon Seybold, and the 
latter told him to stand back or he would shoot him. Cory continued his ad- 
vance and grabbed Seybold by the neck, and at this moment Seybold, retreating, 
pulled his gun from his right trouser pocket and fired a shot to one side ot Cory. 
The latter continued to advance, tightened his grip around Seybold’s neck, reached 
toward his own hip pocket with his left hand, and Seybold intentionally fired a 
second shot, causing the fatal injury to Cory. 

The facts as presented by this record are unlike those found in the cases 
of Lovelace v. ‘Travelers’ Protective Ass’n, 126 Mo. 104, 28 S. W. 877, 30 L. 
R. A. 209, 47 Am. St. Rep. 638, and Union Casualty Co. v. Harroll, 98 Tenn. 
591, 40 S. W. 1080, 60 Am. St. Rep. 873, relied upon by defendant in error. In 
each of those cases the insured was not aware or did not have reason to believe 
that his adversary was armed with a deadly weapon which was used and caused 
the death of the insured. In the case before us what was the purpose of the ad- 
vance made by Cory upon Seybold? Was it not an outward demonstration, or 
possibly a challenge, to Seybold on this light night after the original passing of 
the lie by Cory and it having been returned by Seybold, that a trial of the issue 
was to be had by the personal prowess of the disputants? Cory’s advance cer- 
tainly did not import a proposal or invitation to further discuss the matter. It 
was’ at this point of advance that Seybold first warned Cory to stand back or 
he would shoot him, and again Seybold warned him when he fired the first shot. 
Had Cory objected to an assault or combat or pursued a pacific policy, there is 
no reason to believe he would have been unsuccessful. Had he not been the 
aggressor and had he done nothing to provoke the encounter, there is no prob- 
ability that he would have been fatally shot. We have no way of knowing from 
this record what Cory thought or saw, either immediately preceding or during the 
encounter. However, in our opinion, with the warning which Cory had, any man 
with ordinary intelligence and prudence would have had reason to believe that 
Seybold was armed, and could have reasonably foreseen and expected that if 
Cory’s voluntary and unnecessary advance was continued upon the boy that serious 
injury from his use of such deadly weapon would in all probability result. The 
shooting of Cory under the conditions and circumstances cannot be said to have 
been an accident, and therefore the results flowing therefrom cannot be held to 
be due to an accidental cause. Hence there could be no recovery under Cory’s 
accident indemnity contract. 


We think the trial court erred in refusing peremptory instruction “B,” auth- 
orizing the jury to find for the insurance company, and that the Appellate Court 
was in error in affirming the judgment of the circuit court. 


The judgments of the Appellate and circuit courts are therefore reversed. 
Judgment reversed. 


PRUDENTIAL INS. CO. OF AMERICA v. GRANT 
Court of Appeals of Kentucky. Nov. 20, 1928. 
10 Southwestern Reporter (2d) 1073. 


1. INSURANCE—ACCIDENTAL DEATH POLICY HELD TO COVER 
DEATH FROM PNEUMONIA CAUSED SOLELY BY ACCIDENT. 
Under policy providing for payment of additional sum, if insured’s death 

resulted directly and independently of all other causes from bodily injury effected 
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solely through external, violent, aud accidental means, insurer would be liable 
for death of insured from pneumonia caused solely by accident. 
(For other cases, see Insurance, Dec. Dig. § 529.) 


2. INSURANCE—WHETHER PNEUMONIA FROM WHICH INSURED 
DIED, WAS CAUSED SOLELY BY ACCIDENT, HELD FOR JURY. 
Whether pneumonia, from which insured died, was caused solely by accident, 

held for jury on conflicting evidence, in view of physician’s testimony that trau- 

matic pneumonia so closely following injury does not ordinarily result therefrom, 
and that he did not know whether injury caused pneumonia. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Perry County. ‘ 

Action by Edith Grant against the Prudential Insurance Company of. America. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Morgan & Eversole, of Hazard, and Samuel B. Blitz, of Louisville, for ap- 
pellant. 

T. E. Moore, Jr. and J. A. Smith, both of Hazard, for appellee. 

Locan, J. A few years ago the Louisville & Nashville Railroad Company took 
out group insurance on the life of its employees. Floyd Grant was one of them, 
and he received a policy providing for the payment of $2,000, in the event of his 
death, to his wife, Edith Grant, by the appellant. The policy further provided 
that his beneficiary should receive $1,000 additional if the death of the insured 
resulted directly and independently of all other causes of bodily injury effected 
solely through external, violent, and accidental means. Death by certain accidents 
was excepted, but the exceptions are not involved in this litigation. 

Floyd Grant went on duty about 12 o’clock at night, and, within a few minutes 
thereafter, he fell from the top of a freight car into a hopper. His condition was 
discovered in a few minutes, and, with the assistance of those present, he was 
removed from the hopper and immediately sent to a hospital. A doctor saw him 
within less than 10 minutes after his arrival. He had an abrasion on his side, 
and the doctor was led to believe from the examination he made that Grant had 
received an injury which had resulted in broken ribs. He was bandaged by the 
doctor, and soon thereafter his-side became discolored, tending to show that it 
had been severely bruised. The doctor returned a few hours later and found 
that Grant was growing worse. He continued to grow worse until his death, 
which occurred about 44 hours after he received the injury. At the conclusion 
of the evidence the trial judge directed the jury to return a verdict for appellee 
for $1,000, the amount sued for. Appellant had previously paid the $2,000 pro- 
vided for in the policy, and was resisting the payment of the $1,000 only. The 
main question before us is whether the case should have been submitted to the 
jury. The law governing such cases as this is well defined. A&tna Life Insurance 
Co. v. Bethel, 140 Ky. 609, 131 S. W. 523; Pack v. Prudential Casualty Co., 170 
Ky. 47, 185 S. W. 496, L. R. A. 1916E, 952; Standard Accident Insurance Co. v. 
Strunk, 220 Ky. 256, 294 S. W. 1085; Fidelity & Casualty Co. v. Cooper, 137 Ky. 
544, 126 S. W. 111; Pacific Mutual Life Insurance Co. v. Cash, 224 Ky. 292, 6 S. 
W. (2d) 239. 

[1, 2] If the accident solely and independently of all other causes resulted in 
the death of Floyd Grant, the appellant should be held liable. If the accident 
solely and independently of all other causes resulted in pneumonia, and Grant 
died of pneumonia so caused, the appellant should be held liable. Grant died of 
pneumonia, so the only question is whether the pneumonia was caused solely and 
independently by the accident. If the evidence so shows, and there was no con- 
flict in the evidence on this point, the court should have given the instruction di- 
recting the jury to return a verdict in favor of appellee; but if there was any 
conflict in the evidence on this point, the question as to whether pneumonia was 
so caused by the accident should have been submitted to the jury under proper 
instructions. Dr. Combs testified that Floyd Grant had a cold and was coughing 
when he first saw him after the accident, and that he was suffering from a short- 
ness of breath. When he saw him a few hours later his condition had grown worse 
and the doctor thought that pneumonia was imnending. He also testified that 
ordinarily traumatic pneumonia was not the result of an injury whem#it-oceurred 
so closely following the injury as pneumonia followed in this case. He stated that 
he did not know whether the injury was the cause of pneumonia. There was at 
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least some evidence that pneumonia may not have been caused, directly and inde- 
pendently of all other causes, by the accident. 

[3] The evidence of statements made by Grant immediately after the accident 
was competent as a part of the res gestae. Fidelity & Casualty Co. v. Cooper, 
supra. 

_ Judgment reversed, and cause remanded for proceedings consistent with this 
opinion. 


CONTINENTAL CASUALTY CO. v. LINN. 
Court of Appeals of Kentucky. Nov. 20, 1928. 
10 Southwestern Reporter (2d) 1079. 

1. INSURANCE—SOLICITING AGENT’S KNOWLEDGE IS KNOWLEDGE 
OF INSURER, AND INSURER CANNOT SET UP DEFENSE OF IG- 
NORANCE OF FACTS, UNLESS INSURED KNEW AGENT’S LIM- 
ITED POWER. 

Knowledge of soliciting agent of material fact affecting accident insurance risk 
or liability of company is knowledge of company, and it is estopped from setting 
up defense of ignorance or lack of notice, unless insured dealing with agent knew 
of his limited power, and that he was acting in excess of his authority. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

2. INSURANCE—WHERE THERE IS NO EVIDENCE INSURED KNEW 
AGENT’S LACK OF AUTHORITY TO WAIVE PROVISIONS, INSUR- 
ER IS LIABLE FOR AGENTS CONDUCT WITHIN APPARENT 
SCOPE OF AUTHORITY. 

Where there is no evidence that insured knew of agent’s limitations, or that 
agent was without authority to waive terms of policy, it will be held, as matter 
of law, that insurer is liable for agent’s conduct within apparent scope of his 
authority. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

3. INSURANCE—ACCIDENT INSURER COULD NOT CLAIM SOLICIT- 
ING AGENT COULD NOT WAIVE PROVISION RESPECTING WRIT- 
TEN NOTICE BY ASSURANCE INSURED WOULD BE TAKEN CARE 
OF IF EYE DID NOT GET WEL.. ho y 
Accident insurance company will not be heard to say that soliciting agent did 

not possess authority to waive provision respecting written notice by his assur- 
ance that insured would be taken care of if his eye did not get well, where agent's 
assurance was relied on by insured, and lulled him into sense of security, since 
maxim “He who does a thing through another does it himself,” applies with peculiar 
force to insurance agent’s acts. 


(For other cases, see Insurance, Dec. Dig. § 556[1].) 
4. INSURANCE—AGENT REPRESENTS INSURER, AND STANDS IN ITS 
PLACE IN COMMUNITY. 
An accident insurance agent represents his company, and stands in its place 
in his community. 
(For other cases, see Insurance, Dec. Dig. § 78.) 


5. INSURANCE—AS RESPECTS WAIVER OF NOTICE, AGENT’S FAIL- 
URE TO NOTIFY ACCIDENT INSURER OF POSSIBILITY OF LIA- 
BILITY WILL NOT RELIEVE INSURER. 


As respects waiver of notice, agent’s failure to bring to attention of general 
offices of insurance company possibility of its becoming liable to insured under 
his accident policy for injury to insured’s eye will not relieve company of its 
responsibility. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 


6. INSURANCE—AGENT’S STATEMENTS INSURED WOULD BE TAKEN 
CARE OF, IF EYE DID NOT GET WELL, WAS ACCEPTANCE OF 
VERBAL NOTICE UNDER ACCIDENT POLICY PROVIDING WRIT- 
TEN NOTICE MIGHT BE GIVEN AGENT. 


Agent’s statements to insured that he would be taken care of, if his eye did 
not get well, held to be an acceptance by him of verbal notice, and as being suf- 
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ficient compliance with terms of accident policy providing that written notice may 
be given to an authorized agent as well as to general offices of company. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 


7. INSURANCE—PROOF OF LOSS, FILED BEFORE UNDERTAKING TO 
RECOVER ON ACCIDENT POLICY, WAS SUFFICIENT. 
Where proof of loss was filed before undertaking to recover on accident in- 
surance policy, it was sufficient. 
(For other cases, see Insurance, Dec. Dig. § 539[1].) 


8. INSURANCE—WHETHER INSURED INFORMED AGENT REGARD- 
ING INJURY, AND AGENT INFORMED INSURED HE WOULD BE 
TAKEN CARE OF, IF EYE DID NOT GET WELL, HELD FOR JURY. 
In action on accident insurance policy, in which insurer denied liability on 

ground that notice and proof of loss required by policy had not been given, and 

insured pleaded waiver of written notice by insurer’s agent, question whether in- 
sured informed agent regarding injury to eye, and whether agent informed insured 
that he would be taken care of, if eye did not get well, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


9. INSURANCE—ACCIDENT POLICY MUST BE INTERPRETED AC- 
CORDING TO ITS TRUE PURPOSE AND AS INSURED HAD REA- 
SON TO SUPPOSE IT WAS UNDERSTOOD. 

An accident insurance policy must be interpreted according to its true char- 
acter and purpose and in sense in which insured had reason to suppose it was 
understood. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


10. INSURANCE—LOSS OF USE OF MEMBER OF BODY IS EQUIVAL- 

ENT TO “LOSS” OF MEMBER UNDER ACCIDENT POLICY. 

Loss of use of member of body is equivalent to loss of that member within 
meaning of accident policy, since term “loss” must be construed in its plain, ordin- 
ary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


11. INSURANCE—INSURED COULD RECOVER UNDER ACCIDENT 
POLICY FOR LOSS OF ENTIRE SIGHT OF EYE, WHERE HE EN- 
TIRELY LOST PRATICAL USE THEREOF. 


Under accident policy, provision respecting extent of loss reading “loss * * * 
as used with reference to eye or eyes means irrecoverable loss of entire sight 
thereof,” insured was entitled to recover where he entirely lost practical use of 
his eye, since that is common sense and fair intendment of policy. 


(For other cases, see Insurance, Dec. Dig. § 527.) 


12. INSURANCE—IN ACTION ON ACCIDENT POLICY FOR LOSS OF 
SIGHT, WHERE INSURER CLAIMED CONDITION OF EYE WAS 
RESULT OF PRE-EXISTING DISEASE, EVIDENCE THAT SHORTLY 
BEFORE ACCIDENT INSURED ENGAGED IN TARGET SHOOTING 
HELD ADMISSIBLE. 

In action on accident insurance policy for loss of sight of eye, in which in- 
surer claimed that condition of insured’s eye was result of pre-existing disease of 
long standing, evidence that about four months before accident insured had en- 
gaged in target shooting, and illustrated keenness of his sight in same eye, held 
competent. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Circuit Court, Calloway County. 

Action by John I. Linn against the Continental Casualty Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Coleman & Lancaster, of Murray, for appellant. 

E. P. Phillips, of Murray, for appellee. 

Stantty, C. The appellee, John I. Linn, brought this suit to recover for the 
loss of his eye under a policy of insurance issued by the appellant, Continental 
Casualty Company. The policy provided for the payment of $1,000 during the 
first year of its life for injuries “effected solely and independently of all other 
causes bv the happening of an external, violent and purely accidental event.” Each 
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annual renewal of the policy added 5 per cent. to the indemnities payable, and, 
at the time appellee sustained the accident, the indemnity provided for such injury 
was $1,200, for which sum he recovered judgment. 

The insurance company denied its liability on the grounds that the insured 
had not suffered the entire loss of his eye within the terms of the policy; that 
such impairment of sight as he had was the result of disease and not accident; 
and, further, that the notice and proof of loss required by the policy had not been 
given. The plaintiff pleaded a waiver of writiten notice by appellant’s agent. 

The evidence relating to the accident and injury sustained is in substance as 
follows: The appellee was a railroad bridge carpenter, and on July 28, 1926, while 
adzing a piece of timber, a chip struck him “in or over the left eye.” He con- 
tinued with his work that day, although his eye gave him considerable pain. This 
condition existed until 4 days later, when he saw his family physician, Dr. Phil- 
lips, who testified that there was a contusion or hruise on the eye, and that it was 
swollen and red, and seemed to be pretty sore. It appears that in the previous 
March Linn had had some inflamed condition of the eyes known as ophthalmia, 
due, according to his doctor and himself, to his having worked in the midst of 
steam on a pile driver. Some medicine which had been given to him at that time 
was applied the day of the accident, and continued in an effort to relieve the con- 
dition resulting from the injury, as appellee claimed. His eye appeared at times 
to be better and again to be worse, although he had no vision at any time. He 
continued under treatment of Dr. Phillips until some time in December, when 
he consulted Dr. Keyes, who testified that at that time the sight was destroyed, 
except in one little place, as small as a pin-head, which admitted the light into 
the eye, and stated that, if his other eye were in that condition, he would have 
had to be led about. The doctor diagnosed the disturbance as choroiditis. He 
sent appellee to Paducah, where he was examined by two or three specialists, who 
made the same diagnosis. The doctors all testified that the use of his eye was 
practically gone; that he could only tell light from darkness and indistinctly disern 
an object two or three feet distant; that there are different causes for this con- 
dition, such as tuberculosis and different blood diseases (none of which appellee 
proved he ever had), but that an injury is a frequent cause. 

That appellee received the injury to his eye in the manner stated by him is 
proven by several witnesses who were at work with him at the time. The ap- 
pellant’s contention that the condition was the result of disease and not of injury 
is sustained only by appellee’s admissions of the inflamed condition of both eyes 
as above related, and the opinions of two doctors that the affection had existed 
several years, and was the result of disease, yet admitting that such condition may 
arise from an injury. The question of cause was submitted to the jury, and the 
verdict is in accordance with the weight of the evidence. 

Appellant urges upon us numerous reasons for a reversal of the judgment; 
the principal ones being that it was entitled to a peremptory instruction because 
of failure to give written notice of the accident within the time designated in the 
policy, and an error in the instructions. 

1. The policy provided that written notice of an injury on which claim might 
be based must be given to the company within 20 days after the date of the acci- 
dent to the company at its general office in Chicago or to any authorized agent; 
buf failure to give the notice within the time provided in the policy should not 
invalidate any claim, if it should be shown not to have been reasonably possible 
to have done so, and that it was given as soon as was reasonably possible. It also 
provided that, upon receipt of such notice, the company would furnish forms for 
filing proofs of loss, but, if it did not do so, that would be waived. It further 
provided that affirmative proof of loss should be furnished to the company at its 
office within 90 days after the date thereof. The company relies on a failure to 
comply strictly with these provisions. 


Appellee and several other witnesses testified that within 10 days after he 
sustained the accident he met up with appellant’s agent, George L. Harmon, 
who had written the policy of insurance, and secured each annual renewal thereof, 
at Bruceton, Tenn. Appellee there told Harmon about getting the lick in his 
eye, and Harmon pulled up his eyelid and examined his eye, and said that it 
looked pretty bad. Appellee told him he was going ahead with his work, where- 
upon Harmon said: “If it don’t show up all right you let me know and we will 
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pay you.” Appellee further testified as to the conversation: “He said, ‘We have 
always paid you, haven’t we?’ I said, ‘Yes.’ He said, ‘We always will’ ” As 
to what was said and done at the time a witness named Newt Edwards testified: 

“We had changed trains at Bruceton; we got off of one train, and were wait- 
ing for the other train. Mr. Linn and several of us were there. Mr. Hammon 
came up, and was after some of the boys to take out an accident policy, the same 
as Mr. Linn had. Mr. Linn said, ‘You like to have had to pay off the cther day— 
I got my eye hurt’—Mr. Harmon raised his eyelid up, and said, ‘You got a pretty 
bad lick in it,’ and said, ‘Have you been off any?’ He said, ‘No.’ He said, ‘Go 
ahead, and we’ll see what the results are about it,’ and he said, ‘I will take care 
of you bovs,’ and said he always had taken care of them, and there was another 
man standing there that had something the matter with his foot. He was work- 
ing in the same gang I was. He went home a few days before that, but had come 
back to Bruceton. Mr. Harmon said, “There is a man standing there with his 
hand in my pocket now.’ ” 

The two other workmen, companions of appellee, testified substantially to the 
same thing. George L. Harmon, the agent of the company, denied having seen 
appellee at any time near that date at that place or anywhere else, and said he 
had no such conversation. He is not corroborated in any way. 

As stated, appellee relied on this as a waiver of the conditions of the policy 
respecting notice. The determination of the facts in this regard was submitted 
to the jury under the instruction presently copied herein. It was and is a question 
whether the facts which the jury found to have existed constitute in law a waiver. 
We hold that they do. While the company traversed the allegation that Harmon 
was its autorized agent, the proof of his agency was amply sufficient. 

[1-4] It is a well-established rule in this state that knowledge of a soliciting 
agent of any material fact affecting an insurance risk or liability of the company 
is the knowledge of the company itself, and it is estopped from setting up any 
defense of ignorance or lack of notice, unless the person dealing with the agent 
knew of his limited power and that he was acting in excess of his authority; and, 
where there is no evidence showing he knew of such limitations, or that the agent 
was without authority to waive the terms of his policy, it will be held as a matter 
of law that the company is liable for its agent’s conduct within the apparent scope 
of his authority. The appellant company will not be heard to say that its agent 
did not possess authority to waive the provision respecting written notice by his 
assurance that appellee would be taken care of if his eye did not get all right. 
North River Insurance Co. v. Rawls, 185 Ky. 509, 214 S. W. 925; Aétma Life 
Insurance Co. v. Howell, 107 S. W. 294, 32 Ky. Law Rep. 935. The agent’s 
assurance was relied on by the policyholder, and lulled him into a sense of se- 
curity. The company will not be permitted to profit by its conduct, for it has 
been held the maxim, “He who does a thing through another does it himself,” 
applies with peculiar force to the acts of an insurance agent. Phoenix Insurance 
Co. v. Spiers, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254. Whether purposely 
or otherwise, Harmon’s promise misled the insured, and it would be a most pal- 
pable denial of justice to allow the company to escape liability under its policy 
because he did not make such notice in writing under these circumstances. Fidelity 
& Casualty Co. of New York v. Cooper, 137 Ky. 544, 126 S. W. 111. Soliciting 
agents are intrusted with power to obtain business for the companies they represeut, 
and the consequent profits of the companies are obtained by them. An insurance 
agent represents his company and stands in its place in his community. Ord‘narily, 
he is the only person the policyholder knows and deals with in his transactions 
with the insurer. He is dealt with on the faith of his authorty to do those things 
which he claims and has the ostensible right to do. Continental Insurance Co. v. 
Thomason, 84 S. W. 546, 27 Ky. Law Rep. 158; Phoenix Insurance Co. v. Spiers, 
supra; Hurst Home Insurance Co. v. Ledford, 207 Ky. 212, 268 S. W. 1090; Ken- 
tucky Live Stock Insurance Co. v. Stout, 175 Ky. 343, 194 S. W. 318. 

{5] The agent’s failure to bring to the attention of the general offices of the 
company the possibility of its becoming liable to appellee unde* his policy will 
not relieve the company of its responsibility. Kentucky Live Stock Insurance Co. 
v. Stout, supra; Aétna Life Insurance Co. v. McCullagh, 185 Ky. 664, 215 S. W. 
821, and the authorities therein cited. 


[6] The provision in the policy sued on that written aotice may he given to 
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an authorized agent as well as to the general offices makes this case stronger in 
favor of a waiver by the agent than some of those above referred to. Harmon 
was such an authorized agent, and his statements and assurances are held to -have 
been an acceptance by him of a verbal notice as sufficient compliance with the terms 
of the contract. U. S. Fidelity & Guaranty Co. v. Paxton, 142 Ky. 361, 134 S. W. 
481; Hagman v. Equitable Life Assurance Society, 214 Ky. 56, 282 S. W. 1112. 

Moreover, according to appellee’s testimony, as soon as he realized from Dr 
Keyes’ statements in December that he had sustained the permanent Icss of hi: 
eyesight, he wrote the agent, Harmon, at his home in Nashville, and requested 
a blank form on which to make the proof of loss required of im. Receiving n 
response, he obtained a form from a friend, and mailed proof of loss to the com. 
pany on January 8th. No acknowledgment being received, he sent another on 
January 26th, by registered mail, and received the usual return card. And again 
on February 19th, he sent the company his affidavit respecting the accident and 
asserting his rights under the policy. After that time an inspector or investigator 
of the company made an investigation into the whole matter, and the company 
then declined payment. 

[7] The proof of loss was filed before undertaking to recover on the policy, 
which was sufficient. The same company sought to defeat the recovery on the 
same ground in the case of Continental Casualty Co. v. Waters, 97 S. W. 1103, 
30 Ky. Law Rep. 243; in which the court said, among other things: 

“With no legal defense whatever, to.appellee’s claim for $1,000, appellant sent 
its agent to an old, ignorant and helpless woman, and obtained from her, for 
$300 cash, a release of her perfectly valid claim against it for $1,000.” 

When she sued for the balance, it interposed the defense that no proof of 
death had been filed. The practices in the instant case, however, are not quite 
so extreme. 

[8] The authorities relied on by appellant are not at variance with the fore- 
going cases, and no error was committed in overruling appellant’s motion for a 
peremptory instruction. 

2. Complaint is made that the instructions authorized the jury to return a 
verdict for the plaintiff should it believe he had sustained loss of the practical use 
of his eye. The first instruction was that the jury should find for the plaintiff the 
amount sued for, unless it should find for the defendant under the following in- 
struction: 

“The Court instructs the jury that if you believe from the evidence that the 
plaintiff, Linn, did, in July, 1926, have an accident, by which he entirely lost the 
practical use of his left eye, and if you further believe from the evidence that the 
cause of the loss of his eye, or sight, resulted from the personal injury which was 
effected solely and independently of all other causes, by the happening of an ex- 
ternal violent and purely accidental event; and if you further believe from the 
evidence that the defendant or its authorized agent, received :0tice of said accident 
within twenty days after it occurred, and that he agreed with the plaintiff that. they 
would wait and ascertain what the result of said accident wou!d be, and that the 
plaintiff acted upon that, then, the Court says to you that further notice of said 
accident was waived by the Company, and you should find for the plaintiff as in 
Instruction No. 1.” 

The provision of the policy respecting the extent of loss is: 

“Loss * * * as used with reference to the eye or eyes means the irrecoverable 
loss of the entire sight thereof.” 


It is insisted that the condition of appellee’s eye as already described is not 
an entire loss of sight. To give to this provision of the policy the strict interpre- 
tation contended for by the insurance company would be a cruel and unconscion- 
able construction of the contract. Such construction is not only opposed to fai" 
and honest dealing, but is contrary to all authority. 


[9, 10] An insurance policy must be interpreted according to its true charac- 
ter and purpose, and in the sense in which the insured had reason to suppose it 
was understood. The application of this liberal rule of construction has been made 
to varying provisions of insurance policies and the extent of recovery thereunder— 
specifically to the term “total disability,’ which is never given its strict literal 
meaning of absolute helplessness or entire physical disability, but rather as inability 
to do substantially or practically all material acts in the transaction of the insured’s 
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business in his customary and usual manner. Fidelity & Casualty Co. of New 
York v. Hart, 142 Ky. 25, 133 S. W. 996; Aitna Life Insurance Co. v. McCullagh, 
195 Ky. 136, 241 S. W. 836; Fidelity & Casualty Co. of New York v. Logan, 191 
Ky. 91, 229 S. W. 104. The term used must be construed in its plain, ordinary, and 
popular sense (1 C. J. 417), and the loss of the use of a member of the body is 
equivalent to the loss of that member. Can any one doubt that one who can barely 
distinguish daylight from darkness has lost his entire sight? 

The case of Travelers’ Insurance Co. v. McInerney (Ky.) 119 S. W. 171, is like 
the instant case in a remarkable degree. The insured ran against the edge of an 
open door, and was struck in the eye by a piece of hinge attached to it. His left 
eye was so bruised and injured as to destroy the vision, yet he could still distim- 
guish light from darkness. In a suit for indemnity under the policy for the loss 
of his eye claimed to have been the result of the injury, it was shown, as here, by 
expert witnesses that he had choroiditis, which they said had apparently existed 
for several years, but that the loss could have been occasioned by a blow. With 
particular application to the instant case, the court said: 

“In the present case, for the sake of argument, it might be conceded that there 
existed in appellee’s eye what is known as ‘choroiditis’; still there is not a particle 
of evidence to show that it in any wise interfered with appellee’s vision. If this 
is true, and the blindness, as Dr. Reilly testifies, is the result of the hemorrhage, 
and the hemorrhage was produced by the injury, and the injury was produced in 
the accidental way as testified to by appellee, then the injury was the direct, im- 
mediate, and sole cause of the loss of vision in this eye. But, without speculating 
upon this question, it is sufficient to say that there is conflict in the evidence upon 
this point, and where there is a conflict in the evidence, it is the province of the 
_—_ to determine the weight that shall be given to the evidence offered by either 
side.” 

It was held that the condition of the insured’s eye was constituted entire loss. 

The appellant company, in Jones v. Continental Casualty Co., 189 Iowa, 678, 
179 N. W. 203, 18 A. L. R. 1329, contended that, where the holder of its policy 
had his foot crushed under a car wheel, and amputation became necessary, leaving 
a remnant of his heel below the ankle, the insured had not suffered loss of his 
foot. Its unreasonable construction of the policy was not allowed. 

In Maynard v. Locomotive Engineers’ Mutual Life & Accident Association, 
16 Utah, 145, 51 P. 259, 67 Am. St. Rep. 602, where a locomotive engineer had 
suffered the permanent loss of the sight of one eye to the exten: that it disabled 
him from pursuing his usual occupation, it was held a recovery might be had under 
the policy for total loss of the eye. 

In Murray v. Attna Life Insurance Co. (D. C.) 243 F. 285, where the policy 
provided for the payment of indemnity for “loss of entire sight of one eve, irre- 
coverably lost” (substantially the same as in this policy), it was held that, if by 
an accident the insured had irrecoverably lost the useful and practical sight of the 
eye, although he could distinguish light from darkness or perceive objects tempcr- 
arily for brief intervals, he was entitled to recover under the policy. Other cases 
to the same effect are Tracey v. Standard Accident Insurance Co., 119 Me. 131, 
109 A. 490, 9 A. L. R. 521; and Watkins v. United States Casualty Co., 141 Tenn. 
583, 214 S. W. 78. In two Texas cases, International Travelers’ Association v. 
Rogers (Tex. Civ. App.) 163 S. W. 421, and Brotherhood of Railroad Trainmen 
v. Britton (Tex. Civ. App.) 292 S. W. 286, recovery was authorized under the in- 
structions if the jury believed the plaintiff had suffered the practical loss of the 
entire sight of his eye; the phrase being construed by the court as being sufficient 
under a policy provision for indemnity for loss of the entire sight. 

[11] It was proper, therefore, to give in the instruction that meaning to the 
phrase involved here, namely, “entirely lost the practical use of his eye.” for that 
is the common sense and fair intendment of the policy. 

[12] 3. Another ground submitted for a reversal of the judgment is that it 
was error to admit evidence that about four months before the accident appellee 
had engaged in target shooting and demonstrated the keenness of his sight in the 
same eye. As the defendant was contending that the condition of plaintiff’s eye 
was the result of a pre-existing disease of long standing, such evidence was com- 
petent on that point. 


Several other alleged errors are assigned, but no authority is cited to sustain 
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the contentions. We do not regard them of sufficient merit to justify the dis- 
cussion. ’ 
The judgment is affirmed. 


AMERICAN NATIONAL LIFE INS. CO. v. JOHNSON. (No. 27423.; 
Supreme Court of Mississippi, Division A. Nov. 26, 1928. 
118 Southern Reporter 898. 
(Syllabus by the Court.) 

INSURANCE—PROVISION OF ACCIDENT POLICY LIMITING LIABIL- 

ITY FOR INJURIES WHILE ENGAGED IN RIOTING OR FIGHTING 

HELD UNAMBIGUOUS AND EFFECTUAL TO LIMIT LIABILITY. 

Provision of accident insurance policy limiting liability in case of injuries to 
insured while engaged in rioting, fighting, or strikes, whether or not insured was 
engaged therein, held not ambiguous and effectual to limit liability of insurer, 
where death of insured resulted from injury in gunshot duel between others. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


Ps from Circuit Court, Hinds County, First District; W. H. Potter, 
Judge. 

Action by Richard Johnson against the American National Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Everett & Forman, of Indianola, for appellant. 

Geo. L. Teat and Howie, Howie & Latham, all of Jackson, for appellee. 

McGowen, J. Suit was brought against the American National Life Insur- 
ance Company, appellant here, by the appellee, Richard Johnson, as beneficiary 
under an accident insurance polciy in that company taken out by Lucy Johnson, 
the wife of appellee, who was alleged to have died from the effect of gunshot 
wounds inflicted by appellee. There was a verdict and judgment in the lower court 
for $500, the face value of the policy, and the insurance company prosecutes an 
appeal here. 

In the lower court, the question, under the policy, was whether the insured came 
to her death accidentally or designedly at the hands of the beneficiary in the said 
insurance policy. 

The appellee, Richard Johnson, testified that he shot his wife while he was 
engaged in a gunshot duel with Felix Thurston; that Thurston fired the first shot, 
which he returned, and, in the exchange of shots between the duelists, his wife re- 
ceived the wound from which she died. 

There was testimony supporting the theory of the insurance company that 
Johnson shot his wife by deliberate design, or by reckless intent to kill any person 
present, there being three in number. 

In the court below defendant, appellant here, pleaded paragraph W of the 
policy, entitled “Partial Coverage,” which reads as follows: 

“In the event of any claim for either death or disability, resulting from acci- 
dent or injuries arising under this policy due directly or indirectly, wholly or in 
part, to (1) injuries received in attempting to evade arrest; (2) injuries inten- 
tionally inflicted by any person for private or personal reasons, whether caused 
by act of insured or not; (3) injuries received while engaged in rioting, fighting 
or strikes, whether or not insured is engaged in same, then in all such cases bene- 
fits paid shall be ten (10) per cent of the benefits otherwise paid under this con- 
tract.” 

Defendant asked an instruction enforcing section 3 of said paragraph W, limit- 
ing plaintiff’s right of recovery, at all events, to 10 per cent., or $50, which in- 
struction was refused by the court. 

It is manifestly appellee’s theory that Lucy Johnson, the insured, received the 
injury which caused her death as a result of fighting in which said Lucy was not 
engaged at the time; and it will be observed that the policy is limited to 10 per 
cent., if she received such injuries, whether she was taking part in the fight or not. 

We are applying a strict construction of this contract against the insurer; and, 
while the grammar and rhetoric may be criticised, we cannot agree with counsel 
for the appellee that there is any ambiguity in the contract, such as to render it 
of no effect. It is effectual to limit the liability of the insurer. It is a very obvious 
limitation of the liability, in that the insurance company does not agree to insure 
either a participant in the fight, or an innocent bystander, injured in the fight. The 
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instruction asked for in the court below should hove been given. This seems to 
be the limit of the insurer’s liability. 
Reversed and remanded. 


SNEZE v. NATIONAL ACC. SOC. 
Supreme Court, Appellate Term, Second Department. October Term, 1928. 
231 New York Supplement, 589. 

1. INSURANCE—INJURED PERSON COULD NOT RECOVER UNDER AC- 
CIDENT POLICY FOR LOSS OF HAND, AND ALSO UNDER ACCI- 
DENT INDEMNITY PROVISIONS. 

Injured person could not recover- under accident policy for loss of hand, and 
also under accident indemnity provisions. 
(For other cases, see Insurance, Dec. Dig. § 527.) 


2. INSURANCE—INJURED INFANT MAY EXECUTE BINDING RE- 
LEASE, AND PROOF TO SHOW INFANT DID NOT KNOWINGLY 
EXECUTE RELEASE, OR THAT IT WAS EXECUTED BY MISREP- 
wes WAS ERRONEOUSLY EXCLUDED (INSURANCE 
LAW, ). 

Injured person, though infant, could execute binding release under Insurance 
Law, § 55, and exclusion of proof that infant did not knowingly execute release, 
or that release was executed by means of misrepresentations, was error. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Action by Crieamoria Sneze, an infant, through her guardian ad litem, Ger- 
trude Hutchison, against the National Accident Society. Judgment for plaintiff, 
and defendant appeals. Reversed on the law, and new trial granted. 

Argued October term, 1928, before Cropsey, MacCrate, and Lewis, JJ. 

Per CurtAM. Judgment unanimously reversed upon the law, and new trial 
granted, with $30 costs to appellant to abide the event. 

[1] Under the provisions of the policy, there could be no recovery for the 
loss of plaintiff’s hand, unless there were “actual and complete severance at or above 
the wrist.” Concededly. plaintiff's hand was not amputated. Moreover, there could 
be no.recovery for the loss of the hand, and also a recovery under the accident 
indemnity provisions. Whether Exhibit 4 is a proof of loss in compliance with 
the policy, and, if not, whether further proof was given or waived, and whether 
semimonthly notices were given or waived, may be determined on the new trial. 
_ [2] The plaintiff, even though an infant, could, under the provisions of sec- 
tion 55 of the Insurance Law, execute a binding release. It was error to exclude 
the proof offered to show that she did not knowingly execute it, or that it was 
executed by means of misrepresentation. 


GALLINGER v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court, ‘Appellate Division, Fourth Department. December 18, 1928. 
232 New York Supplement 49. 

1. INSURANCE—REQUESTED CHARGE THAT SUPERINTENDENT, IN- 
JURED WHILE INSPECTING SAW, WAS SUPERINTENDING ONLY, 
AND WAS ORDINARY RISK, HELD ERRONEOUSLY REFUSED, IN 
ACTION UNDER ACCIDENT POLICY. 

In action under accident policy. by insured who was superintendent of com- 
pany insuring its employees, and who was injured while inspecting a new band 
saw, requested charge that insured, at time of injury, was superintending only, and 
was ordinary risk, was erroneously refused, where insured, when injured, was 
doing act. pertaining to occupation classified as ordinary risk. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


2. INSURANCE—VERDICT FOR INSURED UNDER ACCIDENT POLICY, 
INCLUDING FINDING THAT INSURED WAS FRAUDULENTLY DE- 
var INTO SIGNING RELEASE, SHOWED THERE WAS NO CON- 

ACT. 

_ Where verdict for insured under accident policy fairly included finding that 

insured was deceived into signing written release from all claims when accepting 

weekly indemnity under belief that it was release of weekly indemnity only, that 
there was fraud in factum, and that plaintiff signed paper purporting to be his 











554 The Insurance Law Journal, Vol. 72 [Mar., 1929 


contract, but which was different from agreement actually made in material part, 
and was fraudulently deceived into believing writing was in accordance with spoken 
words, there was no contract. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from: Supreme Court, Nigara County. 

Action by John H. Gallinger against the Commercial Casualty Insurance Com- 
pany. From a judgment of the Supreme Court entered in the office of the clerk 
of. Niagara county on July 5, 1928, in favor of the plaintiff for the sum of $4,630.53, 
and from an order entered in the same office on the same date denying defendant’s 
motion for new trial upon the minutes of the court, defendant appeals. Modified 
and affirmed. 

Argued before Clark, Acting P. J., and Sears, Crouch, Taylor, and Sawyer, JJ. 

Tuttle, Rice & Stockwell, of Niagara Falls (Glenn A. Stockwell, of Niagara 
Falls, of counsel), for plaintiff-respondent. 

Gibbons & Pottle, of Buffalo (Frank Gibbons, of Buffalo, of counsel), for 
defendant-appellant. 

Taywor, J. Plaintiff is the insured under one of defendant’s accident insur- 
ance policies. 

The policy contained the following “standard provision” : 

“Section A. This section includes the endorsements and attached papers, if 
any, and contains the entire contract of insurance except as it may be modified by 
the company’s classification of risks and premium rates in the event that the insured 
is injured or contracts sickness after having changed his occupation to one clas- 
sified by the company as more hazardous than that stated in the policy, or while 
he is doing any act or thing pertaining to any occupation so classified, except or- 
dinary duties about his residence or while engaged in recreation, in which event 
the company will pay only such portion of the indemnities provided in the policy as 
premium paid would have purchased’ at the rate but within the limits so fixed by 
the company for such more hazardous occupation.” 

Defendant had duly filed in the office of the state superintendent of insurance 
an accident and health manual, which concededly was a part of the policy. Under 
the heading “Lumber Mill or Yard Employees” appears the following: 

“Proprietor, or manager mill, office duties and traveling only * * * Preferred, 
Limit of risk * * * $10,000.00. Proprietor, or manager mill, suptg. only * * * 
Ordinary—Limit of Risk * * * $5,000.00.” 

Both the “Standard Provision” and the “Manual” were pleaded in the an- 
swer. 

In his application for insurance plaintiff stated: “I am member of the firm 
Ayers-Witmer Lumber Company whose business is that of general lumber and mill 
business. My occupation is Superintendent. The duties of my occupation are 
fully described as follows: Office duties only.” The record shows that plaintiff 
not only had duties to perform in the office proper of the company, but that. he 
was frequently going through and about the company’s mill and shop, inspecting 
machinery and work, giving orders, seeing that work was turned out promptly, 
and the like. It does not appear that he did any manual labor. While plaintiff 
was in the mill inspecting a new band saw which was being put in operation, a rub- 
ber tire on a wheel tore in two, and the end struck plaintiff in the eye. The policy 
covered irrecoverable loss of the entire sight of either or both eyes, and contained 
a separate provision for payment of weekly indemnity for time lost. 

The following are the main points in controversy: (a) Did plaintiff make ma- 
terial, false representations in his application for the policy? (b) What was plain- 
tiff’s occupational classification under the policy? (e) Was the sight of one eye 
entirely lost through the mishap? (d) When plaintiff accepted a payment of $18.75 
weekly indemnity, and signed a written release, did he absolve defendant from all 
liability under the policy? By its general verdict, the jury, in substance, answered 
(c) in the affirmative, and (a) and (d) in the negative. 

{1] After the learned court had charged the jury, defendant’s attorney took 
several specific exceptions to the court’s charge, one being directed to the court’s 
statement that, if the jury found that plaintiff was entitled to recover anything for 
the damage to his eye, he was entitled to recover one-third of $12,000 as a “Pre- 
ferred” risk under the manual filed. Defendant’s counsel then requested the court 
to charge as a matter of law that the plaintiff, at the time cf his injury, was “sup- 
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erintending only,” was an “ordinary” risk under the manual, and ‘could ‘recover ho 
more than $2,000.- This was declined.. This we regard as error. For, at the time 
plaintiff was injured, he was “doing (an) act or thing pertaining to (an) occupa- 
tion so classified,” as stated in section A of the policy; that is to say, he was at 
that time an ordinary risk because he was “superintending only.” 

[2] The jury’s verdict for plaintiff may fairly be said to include a finding that 
plaintiff was deceived into signing the written “release” (in terms a release from 
“all claims” against the insurance company), in the belief that it was a release as 
to weekly indemnity only; that there was “fraud in the factum’”; and that plaintiff 
had signed a paper purporting to be his contract, “but which is different from the 
agreement actually made in a material part, and he has been. fraudulently deceived 
into believing that the writing is in accordance with the spoken words.’’. Under 
such circumstances “there is no contract. It is void; there has been no meeting of 
the minds: it may be disregarded. * * * Reformation is unnecessary.” For, al- 
though plaintiff signed the written instrument, he did “not assent to the contract, 
therein stated.” Whipple v. Brown Bros. Co., 225 N. Y. 237, 241, 245, 249,-250, 121 
N. E. 748, 752. 

We are satisfied with the conclusions reached by the jury that the so-called re- 
lease did not cover plaintiff’s claim for damage caused by the injury to his eye— 
that plaintiff made no false representations in his application for the policy—and 
that the sight of plaintiff’s eye was entirely lost. Sneck v. Travelers’ Ins. Co., of 
Hartford, 88 Hun, 94, 34 N. Y. S. 545, affirmed 156 N. Y. 669, 50 N. E. 1122. 

Finding no reason for disturbing the judgment other than the error of law 
mentioned, we conclude that the judgment appealed from should be modified by re- 
ducing the verdict rendered to $2,000, with appropriate interest, and that, as thus 

modified, the judgment should be affirmed, without costs. 

Judgment and order modified by reducing the verdict rendered to $2,000, with 


interest, and, as so modified, affirmed, without costs of this appeal to either party. 
All concur. 
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AUTOMOBILE 


BARTECK vy. ROTTER et al. 
Supreme Court of Wisconsin. Dec. 4, 1928. 
222 Northwestern Reporter 221. 


1. INSURANCE—PLAINTIFF HELD ENTITLED TO MAINTAIN ACTION 
FOR INJURIES AGAINST OWNER OF AUTOMOBILE AND HIS IN- 
SURANCE CARRIER JOINTLY, THOUGH POLICY WAS ONE OF 
INDEMNITY ONLY (ST. 1927, § 85.25). 

One injured in automobile accident held entitled, under St. 1927, § 85.25, to 
maintain action against both the owner of the car and his insurance carrier, though 
carrier’s liability was created by an indemnity policy, as distinguished from one 
imposing direct liability. (Affirmed by divided court.) 

(For other cases, see Insurance, Dec. Dig. § 591 1/2.) 

Appeal from a judgment of the Circuit Court for Milwaukee County; James 
Wickham, Judge. Affirmed. 

Action by Albert Barteck against Charles Rotter and the Interstate Exchange, 
begun November 12, 1926, to recover for injuries sustained when the automobile 
in which the plaintiff was riding was struck by the automobile driven by the de- 
fendant Rotter, who was insured by the Interstate Exchange. From a judgment 
for the plaintiff against both defendants, entered January 28, 1928, both appealed. 

Schoetz, Williams & Gandrey and Eugene L. McIntyre, all of Milwaukee, for 
appellants. 

L. A. Schweichler, of Milwaukee, for respondent. 

STEVENS, J. This case involves’ the same state of facts as that involved in 
Hefele v. Rotter (Wis.) 222 N. W. 220, decided herewith. The plaintiff, Barteck, 
was a passenger in the automobile driven by Hefele, the plaintiff in that other 
action. The two cases were tried together. So far as the questions relating to 
the negligence of the plaintiff and the defendant Rotter are concerned, this case 
is tuled by that decision. 

The case presents the further question whether the insurance carrier of the 
defendant Rotter, the Interstate Exchange, could be made a party to the action 
against defendant Rotter, under the rule of Ducommun vy. Strong, 193 Wis. 179, 
212 N. W. 289, 214 N. W. 616. 

[1, 2] The members ot the court participating in the decision of this case 
are equally divided upon the question whether section 85.25 of the Statutes gives 
the plaintiff the right to maintain this action against both the defendant and his 
insurance carrier, where the carrier’s liability is created by an indemnity policy, 
as distinguished from one which imposes direct liability. Mr. Justice Rosenberry, 
Mr. Justice Eschweiler, and Mr. Justice Owen are of the opinion that the judg- 
ment against the Interstate Exchange should be reversed. Mr. Justice Doerfler, 
Mr. Justice Crownhart, and the writer are of the opinion that this judgment should 
be affirmed. Under the established rule it follows that the judgment against the 
insurance carrier is affirmed. Fox River Paper Co. v. Railroad Commission, 189 
Wis. 626, 628, 208 N. W. 266. 

Judgment affirmed. 

Vinje, C. J., took no part. 


H. G. HILL CO. v. GEORGIA CASUALTY CO. 
Supreme Court of Tennessee. Dec. 22, 1928. 
11 Southwestern Reporter (2d) 684. 

1. INSURANCE—INSURER UNDER ACCIDENT POLICY, BY TAKING 
CHARGE OF SUIT AGAINST INSURED, WAIVED PROVISION FOR 
IMMEDIATE NOTICE OF ACCIDENT. 

Insurer under accident policy, taking charge of suit :gainst insured, interview- 
ing witnesses, having doctors examine plaintiff, consulting with insured’s attorneys, 
and promising to file plea, waived requirement that immediate notice of accident 
be given. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 
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2. INSURANCE—INSURED’S TRUCK DRIVER, INSTRUCTED TO RE- 
PORT ALL ACCIDENTS TO INSURED, WAS NOT “AGENT,” SO 
THAT HIS KNOWLEDGE OF ACCIDENT WOULD BE IMPUTABLE 
TO INSURED UNDER POLICY REQUIRING IMMEDIATE NOTICE 
TO INSURER, 
Knowledge of accident by truck driver of insured is not imputable to insured 

under accident policy requiring that immediate notice of accident be given to in- 

surer, since truck drivers were not “agents” for purpose of giving notice to insurer, 
anasto ntti that they were instructed to report all character of accidents to 
insured. 

(For other cases, see Insurance, Dec. Dig. § 538.) 


3. INSURANCE—WHERE INSURER VIOLATED CONTRACT BY FAIL- 
ING TO DEFEND SUIT, INSURED COULD RECOVER EXPENSES 
INCURRED IN DEFENDING IT. 

_ Where insurer, under accident policy, violated its contract by failing to defend 
action against insured, insured had right to choose its own attorney, and may 
recover expenses incurred in defending suit. 

(For other cases, see Insurance, Dec. Dig. § 513.) 


‘ Appeal from Chancery Court, Davidson County; James B. Newman, Chan- 
cellor. 

Suit by the H. G. Hill Company against the Georgia Casualty Company. A 
decision adverse to the defendant was rendered by the chancellor and the Court 
. pa and the case is brought to the Supreme Court for review. Writ 

enied. 

Edwin A. Price, Edwin A. Price, Jr., and Thomas W. Schlater, Jr., all of 
Nashville, for appellant. 

J. E. Travis and W. C. Cherry, both of Nashville, for appellee. 

McKinney, J. This is a suit on an accident policy, which was defended on the 
ground that immediate notice of the accident was not given, as required by the 
terms of the policy. The chancellor and the Court of Appeals concurred in finding 
that notice was given as soon as complainant learned of the accident, and that 
the defendant, by its conduct, waived the provision as to notice. 

Complainant operates many trucks and automobiles in its business, and at the 
time of the accident, and for several years prior thereto, carried indemnity insur- 
ance in the defendant company. These trucks were operated by negro drivers. 

On October 14, 1922, one of these trucks, in backing out of a garage on Lea 
avenue, in Nashville, struck Miss Warren. The negro driver, Tom Covington, 
did not know that he struck Miss Warren. Miss Warren, without! complaint, went 
to a nearby drug store, but returned shortly and advised Covington that he had 
struck her. Covington, believing her injury to be trifling, if she were injured at 
all, did not report the accident to the company, as he had been’ instructed to do, 
and the company knew nothing about the injury until November 11th, when it 
was sued. On that date it gave notice to G. M. Hunt & Co., the local agent of 
the defendant. This policy had been written by the Hunt Company. On that 
date Mr. Thweatt, of the Hill Company, and Mr. Wall, adjuster for the Hunt 
Company, proceeded to make investigations. After much effort, and by com- 
municating with Miss Warren, they ascertained the time and place of the alleged 
injury and the name of the truck driver. After discussing the matter with Cov- 
ington, they (Thweatt and Wall) filled out an accident report on one of the printed 
forms furnished by defendant company. The notice was sent to Mr. Travis, gen- 
eral counsel for defendant, in care of Sykes & Co., its general agents. This was 
the customary practice, followed in some 35 or 40 cases previously, 

On March 22, 1923, Mr. Travis addressed a letter to counsel for Hill Com- 
pany, raising the question of notice for the first time, and asking Hill Company 
to sign a stipulation reserving to the defendant company the right to deny all 
liability under the terms of the policy. This request was denied. 

After this the defendant company continued to interview witnesses of com- 
plainant, and requested that Tom Covington and other witnesses be sent to the 
office of Mr. Travis for examination. Subsequently, Mr. Travis obtained an affi- 
davit from Covington, in which it was stated that affiant had not been instructed 
by complainant, Hill Company, to report accidents. On the strength of this affi- 
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davit, Mr. Travis, for defendant company, wrote counsel for complainant on May 
21, 1923, formally denying liability under their policy, and withdrawing from the 
suit. 

[1] Prior to March 22, 1923, no suggestion of the insufficiency of the notice 
had been made to complainant. Prior thereto the defendant had practically taken 
charge of the suit; interviewed numerous witnesses; had complainant’s witnesses 
sent to the office of its attorney for examination; had doctors to examine Miss 
Warren; had complainant to furnish it a copy of Miss Warren’s declaration; con- 
sulted with the attorneys for complainant with respect to preparing proper defenses; 
and promised to file proper pleas to the declaration. In its letter of May 21, 
1923, it announced a withdrawal from the suit, which was an admission that it 
had theretofore been connected with the suit. Under these facts the authorities 
gerierally hold that a waiver will be presumed. 

Counsel in their brief state that, had immediate notice been given them, they 
could probably have settled the cause for a small sum. 

It appears that the injury which Miss Warren received was progressive in 
its nature. By the same reasoning it would appear that, had the company im- 
mediately denied liability for want of sufficient notice, instead of co-operating with 
complainant, leading it to believe that it was handling the suit, and waiting six 
months to deny liability, the complainant could have settled for a much smaller 
sum than $5,000, which the jury awarded Miss Warren. 

It is quite evident that the defendant intended to treat the notice as sufficient, 
because it is stated by its counsel that its withdrawal was based upon the affidavit 
of Covington, to the effect that he had not been instructed by the complainant to 
report accidents, a statement which Covington later repudiaied, and which is con- 
tradicted by much evidence. 

We are of the opinion that the sufficiency of the notice was waived. 

{2] With regard to the question of notice to the truck driver being notice to 
the complainant, the following excerpt from the opinion of the chancellor, and 
approved by the Court of Appeals, seems to be well supported by the authorities: 

“Knowledge of the truck drivers is not imputable to the complainant. They 
were servants concerned only with the transportation of complainant’s goods and 
wares, and were not its agents for the purpose of giving notice to the defendant. 
The fact that they were instructed to report all character of accidents to com- 
plainant did not make them agents of complainant so that knowledge on their part 
of the accident would be imputable to complainant; but the giving of such instruc- 
tions was the exercise of reasonable and ordinary diligence on the part of the 
complainant to secure information which would lead to the knowledge of the oc- 
currence of accidents, so that it could immediately report same to the insurer. The 
failure to give such instructions on the part of complainant to its truck drivers 
would have been negligence because not the conduct of ordinarily prudent men 
similarly situated. If every menial servant of a corporation is its agent, so that 
knowledge of an accident on his part is imputable to his employer, corporate or- 
ganization would be jeopardized, if not wrecked.” 

The present cause is distinguishable from that of Phoenix Cotton Oil Co. v. 
Royal Indemnity Co., 140 Tenn. 438, 205 S. W. 128. In that case, the manager 
and highest official of the mill where the employee was injured had actual knowl- 
edge of the injury and did not report it. Immediately upon receiving notice the 
insurer denied liability. It was held that the mere fact that an attorney for the 
insurer subsequently visited the plant and made an investigation did not amount 
to a waiver. Counsel for defendant fail to distinguish a servant from an agent. 
“—e ny v. Union Charcoal & Chem. Co., 156 Tenn. 668, 4 S. W. (2d) 354, 
it is said: 

“The difference between an agent and a servant is fully discussed [in] 2 Cor- 
pus Juris, 423. In a note at the bottom of the page it is said: 


“ ‘Agency, properly speaking, relates to commercial or business transactions, 
while service has reference to actions upon or concerning things. Service deals 
with matters of. manual or mechanical execution. An agent is the more direct 
representative of the master, and clothed with higher powers and broader discre- 
tion than a servant. Mechem, Agency, sections 1, 2. The terms “agent” and 
“servant” are so frequently used interchangeably in the adjudications that the reader 
is apt to conclude they mean the same thing. We think, however, that the history 
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of the law bearing on this subject shows that there is a difference between them. 
Agency, in its legal sense, always imports commercial dealings between two parties 
by and through the medium of another. An agent negotiates or treats with third 
parties in commercial matters for another. Kingan v. Silvers, 13 Ind. App. 80, 
37 N. E. 413, 416” ” 

Counsel for both parties rely upon Woolverton v. Fidelity & C. Co, (N. Y. 
Ct. of Apps.) 190 N. Y. 41, 82 N. E. 745, 16 L. R. A. (N. S.) 400. In that case, 
the insurer, upon being given notice of the accident, promptly denied liability for 
want of timely notice. The. insured was mulcted in damages, and instituted that 
suit to recover from the insurer the sums it had been forced to pay on account of 
the accident. Hannan was driving the truck of the insured that caused the injury. 
The court, in its opinion, said: 

“In the printed rule on this subject, which the plaintiff posted in its stables, 
the drivers were directed to make report of accidents to the stable foreman, not’ 
to anyone having charge of the insurance business of the company. 

“While we thus hold that the plaintiff was chargeable for the delay and 
neglect of its agents or servants in failing to apprise it of an accident, the occur- 
rence of which they had acquired knowledge or information, this principle must 
be confined to those agents whose duty it was, either by express regulation of the 
plaintiff, or by their supervision and control in the natural and proper conduct of 
business over the subordinate servants by whom the accident had been caused, to 
transmit such knowledge to their superiors or the company, on which question the 
notice posted in plaintiff's stables was not conclusive. The courts below have 
properly held that the knowledge of Hannan, the driver, was not imputable to 
the plaintiff. The accidents against which the insurance was obtained would in 
most cases be occasioned by the faults of the company’s servants. Considering the 
natural tendency of a man to conceal or excuse his own fault, it would be unrea- 
sonable to expect that in every instance he should report an accident, or, if he did, 
report it so dispassionately that the master would be aware of the real danger or 
liability in which he might stand. Nor should the master be charged with the 
knowledge or information of a coservant of the same grade or rank as the one 
causing the accident. The case of Sparks is different. He was the freight agent 
at the pier of the North river. There is a great conflict in the testimony as to his 
duties and the extent of his supervision and control over the drivers of the trucks. 
The drivers reported to him every morning, and received instructions from him 
what goods or packages to carry, and to what places to carry them. It is con- 
tended by the respondent that this was the sole extent of his control over the 
drivers and his duty towards them. On the other hand, there was testimony to 
the effect that, in the ordinary course of business, it was the duty and practice 
of Hannan and the other drivers to report any accident to Sparks. It is not neces- 
sary to dilate on the testimony. It is sufficient to say there was some evidence 
in the case which would authorize a jury to find that in the ordinary and natural 
conduct of the business it was the duty of Sparks to receive reports of accidents 
and transmit them to the general superintendent. If this were the case, then the 
plaintiff was chargeable with the delay of Sparks.” 

In the instant cause the truck drivers were instructed to report accidents to 

Parkerson and Thweatt, who were the agents of complainant, to obtain informa- 
tion as to accidents. Had Parkerson or Thweatt received information as to this 
accident, and had not communicated same to their principal, then the rule an- 
nounced in the New York case would apply. 
_ In Shafer v. U. S. Casualty Co., 90 Wash. 687, 156 P. 861, the employee was 
instructed to report accidents, and, following Woolverton y. Fidelity & C. Co., 
supra, the court held that knowledge of the accident by such employee was not 
imputable to his master. 


In both of those opinions Mandell v. Fidelity & C. Co., 170 Mass. 173, 49 
N. E. 110, 64 Am. St. Rep. 291, was approved. In this latter case the court said: 

“The plaintiff was not chargeable with knowledge of the accident because his 
servants had such knowledge. Neither his drivers, stablemen, nor foreman were 
his agents for the purpose of giving notice to the company. They were concerned 
only with the transportation of merchandise and its incidents, and none of them 
were authorized or were expected by either party to the policy to do anything as 
his representatives with the defendant. There was no general agency conferred 
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upon any of his employees. The plaintiff and defendant under such circumstances 
must be deemed to have intended that the notices would be given upon the knowl- 
edge or information of the plaintiff himself.” 

There are other cases to the same effect. 

Counsel for: defendant insist that failure to instruct drivers to report all ac- 
cidents is such negligence as will bar a recovery; and further insist that such in 
struction constitutes the driver the agent of complainant. In other words, that 
complainant has to constitute every menial employee its agent. Such is not the 
law. 5 

[3] Complainant was also decreed a recovery of $1,450, including an attor- 
ney’s fee of $1,000, in defending the Warren suit. 

Defendant insists that it would have defended the suit much cheaper, especially 
as to the attorney’s fee, since it has its attorney employed upon a salary, and that, 
had complainant signed the stipulation tendered, a large portion of this fee would 
not have been incurred. 

Complainant was under no obligation to sign said stipulation. Insurance 
Company v. Norment, 91 Tenn. 1, 18 S. W. 395. When defendant violated its con- 
tract, complainant had the right to choose its own attorney. Under all of the 
authorities in a cause of this character complainant is entitled to recover expenses 
incurred in defending the damage suit which the defendant was under contract to 
defend at its expense. 36 C. J. pp. 1090-1092; 14 R. C. L. 1324; Mandell v. Fidel- 
ity & C. Co., supra; Brick Co. v. Surety Co., 126 Tenn. 402, 150 S. W. 92, Ann. 
Cas. 1913 E, 107. 

Writ denied. 


ANDERSON et al. v. UNITED STATES FIRE INS. CO. (No. 5540.) 
Supreme Court of North Dakota. Dec. 20, 1928. 
222 Northwestern Reporter 609. 
(Syllabus of the Court.) 

1. INSURANCE—PROVISION OF AUTOMOBILE FIRE POLICY REQUIR- 
ING UNCONDITIONAL AND SOLE OWNERSHIP MUST BE CON- 
STRUED IN LIGHT OF CONDITION KNOWN TO INSURER WHEN 
POLICY WAS ISSUED. 

A fire insurance policy upon an automobile containing this provision: 

“This entire policy shall be void unless otherwise provided by agreement in 
writing added thereto: 

“(a) If the interest of the Assured in the subject of this insurance be other 
than unconditional and sole ownership or in case of transfer or termination of the 
interest of the assured other than by death of the Assured, or in case of any 
change of the nature of the insurable interest of the Assured in the property des- 
cribed herein either by sale or otherwise,’—must be construed in the light of the 
conditions known to the company at the time the policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 


2. INSURANCE—PROVISION REQUIRING UNCONDITIONAL AND SOLE 
OWNERSHIP BY INSURED MAKES POLICY VOID ONLY AT IN- 
SURER’S OPTION. 

Such provision makes the policy void only at the option of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

3. INSURANCE—INSURER ISSUING POLICY WITH KNOWLEDGE 
THAT INSURED’S INTEREST WAS OTHER THAN UNCONDITION- 
AL AND SOLE OWNERSHIP WAIVED RIGHT TO FORFEIT POLICY 
FOR DEFICIENCY OF INTEREST. 

Where a fire insurance company, at the time it issued a policy containing the 
foregoing provision, knew that “the interest of the assured in the subject of this 
insurance” was other than “unconditional and sole ownership,” it will be consid- 
ered to have waived the right to forfeit the policy for such deficiency of interest. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

4. INSURANCE—INSURER CANNOT TAKE ADVANTAGE OF CONDI- 
TIONAL SALE OF INSURED’S AUTOMOBILE AND DECLARE FOR- 
FEITURE, WHERE SALE WAS CANCELED AND AUTOMOBILE RE- 
STORED BEFORE LOSS (COMP. LAWS 1913, § 6466). 

Where, after the: issuance of the policy and without the knowledge or con- 
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sent of the insurer, the insured contracts to sell the automobile on conditional sale, 

and delivers possession to the purchaser, but such conditional sale is canceled, aid 

the car restored to the insured and the insured’s mortgagee before loss, the in- 

surer cannot take advantage of such conditional sale and declare a forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 328[2].) 


5. INSURANCE—CONTRACT CREATED BY POLICY WITH MORTGAGEE 
CLAUSE WILL BE HELD ONE BETWEEN INSURER AND INSURED 
AND MORTGAGEE; INSURER CANNOT AVOID LIABILITY BE- 
CAUSE MORTGAGEE UNDER TERMS OF CONTRACT KNOWN TO 
INSURER TAKES POSSESSION OF INSURED’S AUTOMOBILE IN 
ACCORDANCE WITH CONTRACT. 

Where a fire insurance company issues a policy on an automobile with the 
foregoing provision in the policy, and at the same time issues and attaches to the 
policy a mortgagee clause making the loss if any payable to the mortgagee as its 
interest may be shown, the contract created by the policy will be held to be one 
between the insurer and insured and the mortgagee, and their relations to each other 
will be held to have been in the contemplation of the parties at the time the con- 
tract was entered into. In such case, the insurer cannot be permitted to avoid a 
duty imposed by the contract because the mortgagee, under the terms of his con- 
tract with the insured, known to the insurer and made at the time the policy was 
issued, takes possession of the car, such possession being taken in accordance with 
the contract and for the purpose of carrying out the contract made between the 
insured and the mortgagee. 


(For other cases, see Insurance, Dec. Dig. §§ 156[1], 329.) 


Appeal from District Court, Ward County; Geo. H. Moellring, Judge. 

Action by Anna Anderson and others against the United States Fire Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

L. J. Palda, Jr., C. E. Brace, and Robt. W. Palda, all of Minot, for appellant. 

F. B. Lambert and Jas. T. Harrison, both of Minot, for respondents. 

Burr, J. This action is brought to recover on a fire insurance policy cover- 
ing an automobile sold by the plaintiff Wallace to the plaintiff Anna Anderson. 

A trial by jury was waived, all of the facts stipulated, the court made findings 
of fact and conclusions of law favorable to the plaintiffs, judgment was rendered 
thereon, and the defendant appeals. 


The stipulated facts show: That in June, 1925, the plaintiff Wallace, doing 
business as “Speed Wallace Motor Company,” was negotiating with Anna Ander- 
son for the sale and purchase of a car; at that time one A. R. Kumm was the 
cashier of the People’s State Bank of Velva; it was necessary to have'the deal be- 
tween Wallace and Anderson in such shape that the bank would advance money 
on the notes which were to be given; thereupon Wallace and Anderson went to the 
bank to complete their deal; the bank agreed to advance Wallace, on the Anderson 
notes, such sum as would be paid by an insurance policy as total liability; Anna 
Anderson and her husband, Ole Anderson, made a partial payment and signed a 
note in the sum of $1,511.28 for the purchase price of the car on installment pay- 
ments, in accordance with the terms of the written contract between Anna Ander- 
son and Wallace, which contract was Witnessed by the Cashier Kumm; this con- 
tract contained this provision: “Title to said automobile is reserved in said Seller 
for the purpose of securing to said Seller the payment of the purchase price of 
said automobile and items of open account, as above specified.” At the same time 
Anna Anderson made out a “purchaser’s statement” addressed to the National 
Bond & Investment Company of Chicago, but, as stated in the stipulation of facts, 
it was meant for and accepted by the plaintiff People’s State Bank as the basis 
for the loan hereinafter referred to, and at the same time applied to the said A. 
R. Kumm for an insurance policy on the car. Mr. Kumm was the “duly authorized 
soliciting afent of the defendant and subagent of its state agent, A. T. Russell,” 
and prepared, and the plaintiff Anna Anderson signed, a written application for 
an insurance policy in the sum of $1,395 upon the car. The policy was thereupon 
issued and delivered by the state agent, A. T. Russell, and contained this provision: 

_ “This entire policy shall be void unless otherwise provided by agreement in 
writing added thereto: 

“(a) If the interest of the Assured in the subject of this insurance be other 
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than unconditional and sole ownership or in case of transfer or termination of the 
interest of the assured other than by death f the Assured, or in case of any change 
in the nature of the insurable interest of the Assured in the property described 
herein either by sale or otherwise.” 

The insurer attached to the policy, at the request of the insured and Wallace, 
a mortgagee clause and provision as follows: 

“Loss Payable. 

“Loss, if any, payable to Speed Wallace Motor Co. mortgagee as their interest 
may appear, not exceeding sum insured,” etc. 

After the policy was issued and delivered, and within a week: or ten days 
after the purchase of the car, the plaintiff Anna Anderson “turned over the pos- 
session of said car to one H. §S. Johnson,” one of the plaintiffs herein, “with the 
understanding and agreement that the said Johnson should pay a rental of One 
Hundred Twenty Five Dollars and Ninety Four Cents ($125.94) per month for 
said car and that this sum should be paid by him direct to the Peoples State Bank 
of Velva to apply on the ‘Speed Wallace Motor Company note hereinbefore des- 
cribed, in other words that the said Johnson as rental for said car should pay the 
monthly payments due on said note in accordance with its terms and then when 
all of said payments were made that the said Anna Anderson would then give the 
said H. S. Johnson a bill of sale of said car but that in case of default in payment 
either the said Anna Anderson or Irving Wallace or the Peoples State Bank of 
Velva might immediately take possession thereof under and by virtue of the con- 
tracts and written agreements hereinbefore enumerated and that until such payment 
in full the title and right to possession on condition broken of the said car should 
remain and be in the said Anna Anderson.” 

Johnson made two monthly payments to Wallace under this agreement, and 
Wallace turned the money over to the People’s State Bank to be applied upon the 
notes held by the bank. After Anna Anderson and her husband had signed the 
notes to Wallace and executed the contract and had made the application for in- 
surance, the bank made a loan to Wallace in the sum of the insurance policy, and 
all the papers were left with the bank. Johnson failed to make his third monthly 
payment, and therefore neither Anna Anderson nor Wallace paid any money to the 
bank. Thereupon the Cashier called upon ‘the plaintiff Anna Anderson in regard 
to her monthly payments, and for the first time learned of the deal with John- 
son. About a month thereafter Johnson paid one-half of the third installment. 
Thereafter, Johnson and the Andersons having failed to pay Wallace the monthly 
installment required, Wallace seized the car and took possession of it and all of 
its equipment, and at that time made an agreement with Anderson and Johnson 
that the Speed Wallace Motor Company was to continue in possession of the car 
and “sell the same to such person or for such sum as his judgment might dictate and 
to the best possible advantage of all the parties concerned,” and out of the pro- 
ceeds he should pay the amount due upon the car and turn the remainder over to 
Johnson and Anderson. While Wallace had possession of the car under his 
agreement with Johnson and the Andersons it took fire and was burned. It is stipu- 
lated by the parties that if the company is liable on the insurance policy it is liable 
for the full amount, and that no notice of any of the deals and agreements between 
Johnson and Anderson or Johnson and Wallace was given to the defendant or to 
its agent, Russell, unless the knowledge of the Cashier Kumm is imputed to the 
defendant. 

The issues submitted to the court are confined to the construction of the 
provision in the policy which has been quoted heretofore in the light of the facts 
as stipulated. All questions in regard to notice to the insurer and proof of loss 
are eliminated by the stipulation of facts and the issues as presented to this court 
on appeal. 


It is the contention of the plaintiff that the facts show Anna Anderson never 
violated the provisions of the insurance policy. On the other hand, the defendant 
in its answer claims Anna Anderson “had violated the terms of said policy and 
that said policy was in all things void at the time of loss, if any loss was sustained.” 
The answer also alleges that Anna Anderson “had no insurable interest in the, au- 
tomobile described in the plaintiffs’ complaint at the time of the alleged loss, that 
the same was not being operated by her and that she had breached all the war- 
ranties, agreements and provisions of said policy.” 
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[2] The policy provision under construction, held by its terms rendered void 
by a violation thereof, is a provision which is void merely at the option of the 
insurer. See Yusko v. Middlewest Fire Ins. Co., 39 N. D. 66, 166 N. W. 539; 
Pfaffengut v. Export Ins. Co., 55 N. D. 112, 212 N. W. 518. In each case cited the 
condition construed was one providing against double insurance and that double 
insurance without the consent of the insured should render the policy void. This 
court held that such a provision became void at option of the insurer and there- 
fore to that extent the contract was merely voidable. It was a conditiont the 
breach of which could be waived by the insurer. It is not the policy of the law 
to declare forfeiture unless compelled to do so. Hence the courts “will be prompt 
to seize hold of any circumstances indicating an election on the part of the in- 
surer to waive the right to avoid.” Pfaffengut v. Export Ins. Co., supra. 

An examination of this provision shows the company had the right to declare 
a forfeiture upon the happening of one or more of three events: First, if her in- 
terest should be other than “unconditional and sole ownership”; second, in case 
her interest was terminated or transferred other than by death; third, “in case of 
any change in the nature of the insurable interest of the assured.” 

[1] With reference to the first possibility mentioned, it is sufficient to say that 
the character of the interest and title of Anna Anderson in the car was known to 
the company at the time of the policy and before the policy was issued. When 
the insurance policy was issued the company knew plaintiff Anderson was not the 
sole owner of the car. The company knew she had bought it under a conditional 
sales contract. The agent of the company was one of the witnesses to the execu- 
tion of this contract. The whole matter was laid before the agent, Mr. Kumm, 
and he was fully aware of the entire transaction between Wallace and Anderson. 
He consented to it and assisted in carrying it into execution. The making of the 
contract between Wallace and Anderson was conditioned upon getting a loan from 
the bank of which the defendant’s agent was cashier and this again was dependent 
on the issuance of the insurance policy. Thus the three transactions are inter- 
locked. The nature of the interest of Anderson in the car was the same at the 
time the policy was issued as it was when she purchased it, for the application for 
the policy was made at the same time. The policy was issued from the Fargo 
office two days later. The conditional sales contract between Anderson and Wal- 
lace contained the following provisions: 

“If default be made in the payment of any of the installments of said note or 
the interest thereon then all of said installments shall, at the option of said Seller, 
without notice of said option to any one, become at once due and payable, any- 
thing in this agreement to the contrary notwithstanding.” 

_ “Title to said automobile is reserved in said Seller for the purpose of secur- 
ing to said Seller the payment of the purchase price of said automobile and items 
of open account, as above specified.” 

“Said purchaser further agrees to keep said automobile insured against loss 
by fire and theft for the insurable value thereof, in such companies as the holder 
of said note, may direct, and make the loss, if any, payable to and deposit the 
policies with the holder of said note as further security.” , 

“Said purchaser agrees that he will not sell, barter, exchange, mortgage, give 
away or otherwise dispose of or transfer said automobile or any interest therein 
or part with possession thereof, or remove the same from the State of North 
Dakota, until the same has been fully paid for by him in accordance with his con- 
tract. Said purchaser further agrees that for any default on his part, or a breach 
of any of the terms and conditions herein set out, the said Seller may immediately 
take possession of said Automobile, without process by a representative or agent 
of said Seller, and said Purchaser agrees to deliver possession of said car to said 
Seller or his representative or agent, without resistance. 

“If said automobile is taken by said Seller, as aforesaid, said Seller shall have 
the right to sell the same at auction, after the publication of a notice in a .news- 
paper of. general circulation at the place of sale, at least six days before such. sale 
is made, and the proceeds derived from the sale thereof shall be applied first, to the 
expenses of such auction sale and publication of the notice aforesaid, second, to 
any amount due on. said note and to any amount that may be due for repairs or 
labor performed on said car as aforesaid, and. the balance; if any, to said purchaser. 
At any such auction sale, said Seller-may bea bidder.”.... . “i 
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{3] This was the condition when the policy was issued. Therefore the com- 
pany knew at the time it issued the policy and accepted the premium that the in- 
terest of the assured at the time the policy was issued was “other than uncondi- 
tional and sole ownership,” for the knowledge of the agent is the knowledge of the 
company. See Michelsen v. North Am. Ins. Co. et al., 53 N. D. 391, 206 N. W. 
225. For this reason the company cannot take advantage of this portion of the 
provision and declare a forfeiture. Having issued the policy and taken the prem- 
ium with full notice of the title and extent of ownership, the company is pre- 
cluded from denying liability. See 14 R. C. L. 1166. If the lack of sole owner- 
ship were to declare the policy void and not merely voidable at the option of the 
insurer, then, of course, the policy never had an existence, but, the courts holding 
such right to forfeiture being optional, such a provision providing for sole owner- 
ship can be and was waived in this case from the very inception of the policy. 
See Leisen v. St. Paul Fire & Marine Ins. Co., 20 N. D. 316, 127 N. W. 837, 30 
L's: A. GH: -S) 339. 

The happening of the second event gives the company a right to declare a for- 
feiture in case there should be a transfer by the assured or that her interest should 
be terminated other than by her death. The stipulation of facts does not show any 
transfer of the interest or a termination of the interest of the assured. She still 
has an interest in the car, and therefore the company could not declare a forfei- 
ture on this ground. 

“The term ‘interest,’ as used in application to the right to insure, does not 
necessarily imply property, in the subject of insurance” (Buck et al. v. Chesa- 
peake Ins. Co., 1 Pet. 151, 7 L. Ed. 91), and neither title nor a beneficial interest 
is requisite (Hooper v. Robinson, 98 U. S. 528, 25 L. Ed. 219, 221; Williams v. 
Roger Williams Ins. Co., 107 Mass. 377, 9 Am. Rep. 41). Our own statute defines 
the term insurable: “Every interest in the property, or any relation thereto, or lia- 
bility in respect thereof of such a nature that a contemplated peril might directly 
damnify the insured is an insurable interest.” Section 6466, C. L. 1913. 

Special clauses in an insurance policy against change of title are to be con- 
strued strictly. See note 59 Am. Dec. 304. The same principle applies to clauses 
against change in the nature of interest. 

[4] The fact that there was a surrender of possession and right of possession 
both by Wallace and Anderson to Johnson is immaterial in this case because there 
was a resumption of possession before loss. A lease to one and resumption of pos- 
session before loss is not a breach of a condition against change of possession or 
interest. See Lane v. Maine Mutual Fire Ins. Co., 12 Me. 44, 28 Am. Dec. 150; 
Germania Fire Ins. Co. v. Turley, 167, Ky. 57, 179 S. W. 1059, Ann. Cas. 1917C, 
931; Myles v. Northern Assurance Co., 113 Wash. 158, 193 P. 703. 

In the case of Budelman v. American Ins. Co., 297 Ill. 222, 130 N. E. 513, it is 
held: “ ‘Interest,’ as used in a clause in a fire insurance policy providing that it 
would be void in case of a change in the title or interest, means legal interest, and 
therefore is retained by the party holding the legal title, and hence by a vendor in 
an executory contract of sale.” 


Thus, if the company has the right to declare forfeiture, it must be because 
of a “change in the nature of the insurable interest of the insured in the property 
described herein either by sale or otherwise.” It becomes necessary to determine 
what is meant by the clause “change in the nature of the insurable interest of the 
assured.” - It will be noticed that it is not a change in the interest, but a change 
in the nature of the interest, that renders the policy void. This of course must 
be determined by the nature of the case at the time that the policy went into effect, 
for a change in the nature of interest relates only to changes which arise after the 
issuance of the policy, as her interest was fixed at the time the policy was issued. 
See Hall v. Niagara Fire Ins. Co., 93 Mich. 184, 53 N. W. 727, 18 L. R. A. 135, 
32 Am. St. Rep. 497. The nature of her interest at the time was that of one 
holding under a conditional sale. The title remained in Wallace and was at that 
time to remain in Wallace until Anderson had paid for the car. There would be 
no change in the nature of the interest unless she paid in full and got title, or un- 
less her rights were foreclosed by sale as provided in the contract, or unless she 
herself sold and disposed of her interest in some other manner. None of these 
conditions occurred. She had not disposed of her interest to Johnson, for while 
he“had possession he was not to get title or bill of sale from her until he had paid 
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in full. He had failed to do so, and the court found he had no interest whatever 
in the insurance policy. There was no change in the nature of her interest through 
foreclosure proceedings, because no foreclosure proceedings were had. It is true 
the stipulated facts show Wallace took possession under the provisions of his con- 
tract whereby he could do so for the purpose of sale by auction; but there was no 
sale by public auction or a sale of any kind. As mortgagee he had a right to take 
possession, for he was in the position of an equitable mortgagee. Thus through- 
out the entire transaction Anderson still had the same nature of interest, the same 
kind or quality of interest, as she had at first. She may have had less of this kind 


of interest, there may thave been a change in the amount of interest, but there was 
no change in the nature. 


A change of interest must be such as is calculated to make the assured less 
watchful in caring for and preserving the property insured. So a policy issued to 
purchasers of the property is not void because the court appointed a receiver, where 
there was no change in title, or possession by sale or judicial decree. See Ga. 
Home Ins, Co. v. Bartlett, 91 Va. 305, 21 S. E. 476, 50 Am. St. Rep. 832. In the 
case at bar there was no changeof possession by sale or judicial decree. Thus 
the surrender to Wallace did not change the nature of her interest. It is stipulated 
Anderson has not been discharged from liability for the purchase price. Her in- 
terest is not terminated. It was the change of possession provided for in the con- 
tract and known to the insurer at the time of the issuance of ‘the policy. It has 
been held that an increase of title does not work such breach and is not such a 
change in the nature of the interest as is contemplated. See Mich. Fire & Mar- 
ine Ins. Co. v. Wich, 8 Colo. App. 409, 46 P. 689. “The word ‘interest,’ as used 
in a fire policy, relating to change of interest in the property insured, relates only 
to some lesser insurable interest,” other than full interest, and therefore is appli- 
cable when the assured owns a right less than the title. Pomeroy v. Aitna Ins. 
Co., 86 Kan. 214, 120 P. 344, 38 L. R. A. (N. S.) 142, Ann. Cas. 1913C, 170. And- 
erson had an “interest” in this sense, but the nature of the interest was the same 
at all times. Otherwise every time she made a payment there was a change of 
interest—she had a greater interest in the car—but there was no change in the na- 
ture of the interest, and would be no change until she had some kind of an interest 
other than the one she had at the inception of the policy. A mortgagee has an 
interest in the car, but every time payment is made to him his interest therein is 
reduced yet the nature of his interest is not changed. There is no change of an 
interest of the mortgagee merely because his mortgage has been reduced from $1,- 
600 to $600. In Bartemeier v. Central Fire Ins. Co., 180 Iowa, 354, 160 N. W. 24, 
it was held in construing a provision against alienation that a completed sale was 
necessary to constitute a breach of such condition; a conditional sale was not such 
a breach. Thus a complete change in the nature of the interest is necessary for 
a breach of this condition and not merely a change in the amount of the interest. 
In Wash. Ins. Co. v. Hayes, 17 Ohia St. 432, 93 Am. Dec. 628, it was held a sur- 
render of possession to the mortgagee is not in itself an alienation of title. And 
so the surrender of her possession to Wallace was not an alienation of her inter- 
est. Under the terms of the conditional sale made between Wallace and Anderson, 
Wallace could take possession of the car on default for the purpose of foreclosure. 
He had the “right to sell the same at auction.” He did not do this. The stipula- 
tion of facts shows that when he became repossessed of the car, while it was sur- 
rendered to him because of the agreement that he could take it on default, never- 
theless he did not take it for foreclosure. Even his possession was a qualified pos- 
session. He took it to sell for Anderson. The nature of Anderson’s interest in 
the car was exactly the same as it was before. Had Mrs. Anderson given the 
car to some other person for the purpose of demonstration and sale instead of 
giving it to Wallace for this purpose, and the car had then been destroyed, it could 
not be said there was any change in the nature of her interest. The nature of her 
interest was that of a purchaser under a conditional sale, and she was still such a 
purchaser at the time of loss. Wallace was not holding it for foreclosure, nor was 
he trying to exercise his rights under his contract. It is true that under his con- 
tract he had a right to take possession of it upon default but this was only for 
foreclosure purposes. Anderson was still the purchaser, and could have recovered 
Possession of the car at any time. It is true the stipulation of facts shows that 
if Wallace sold the car any remainder of the-purchase price after paying the amount 





566 The Insurance Law Journal, Vol. 72 [Mar., 1929 


of installments due, etc., “would be turned over to H. S. Johnson and the plain- 
tiff Anna Anderson as their interests might appear.” But the stipulation of facts 
does not show any interest of H. S. Johnson, and the court does not find he had 
any interest. Therefore the remainder of the purchase price would go to Anna 
Anderson and Johnson is eliminated from the case. 

The district court found in favor of the plaintiff Anna Anderson and the 
Speed Wallace Motor Company. 

[5] In the case at bar there was a mortgage clause attached by the insurer 
to the policy wherein it was agreed between the defendant and the Speed Wal- 
lace Motor Company that any loss payable under the policy would be payable to 
the Speed Wallace Motor Company as mortgagee as its interests might appear. 
It is clear therefore that the company knew or is presumed to have known the 
relations between the mortgagee and the mortgagor and that the mortgagee had 
the right upon default to take possession of the car. Hence it must be considered 
that it was within the contemplation of the parties to the contract that the mort- 
gagee could take possession of the car upon default, and thus such an act would 
not give the insurer a right to claim a forfeiture. 

In the case of Getman v. Guardian Fire Ins. Co., 46 Ill. App. 489, we have a 
case where a mortgagee clause was attached to the policy. The owner of property 
had obtained an insurance policy. He then sold the property and had an assign- 
ment of the policy given to the purchaser. The company thereupon attached to 
the policy the mortgagee clause making the loss if any payable to the seller, that 
is the one who was originally insured, knowing he was taking this as security. 
As was said in the case cited: 

“The object of inserting the clause making the loss payable to him, was one 
of additional security to him, under his mortgage; knowing these facts, the com- 
pany was bound to know the law applicable to them, and that in case of default 
in payment of the mortgage indebtedness, the right of possession to the mortgaged 
property would vest at once in the mortgagee. The contract created by the policy 
in the case presented and the added clause, was one between the insurer, the in- 
sured, and the beneficiary. Their relations to each other were within the con- 
templation of each contracting party, and neither one should be permitted to avoid 
a duty imposed by the contract, because of the interposition of a legal result, 
which, from the nature of the objects to be secured by the contract, must have 
been within the knowledge of all as one likely to follow.” 


In the case at bar the company knew the rights of Speed Wallace Motor Com- 
pany in this conditional sale, and that it was taking this insurance policy as ad- 
ditional security for ths sale and for the loan, and, knowing this, attached to 
the policy the mortgagee clause. Hence the taking possession of the car by the 
Speed Wallace Motor Company cannot be said to be such change in the nature 
of the interest of the insured as will justify the declaration of a forfeiture; but 
is such an act as must be said to have been within the contemplation of all the 
parties as one of the rights of the Speed Wallace Motor Company and the insured. 

There is no change in the nature of the interest other than what was entirely 
within the contemplation of the parties at the time the policy was issued. There- 
fore the judgment of the lower court must be affirmed. 


Nuessle, C. J., and Burke, Birdzell, and Christianson, JJ., concur. 


HOLTON v. EAGLE INDEMNITY CO. (No. 469.) 
Supreme Court of North Carolina. Dec. 12, 1928. 
145 Southeastern Reporter 679. 

1. INSURANCE—PROSPECTIVE PURCHASER, PAYING DAMAGES RE- 
SULTING FROM HER NEGLIGENT OPERATION OF CAR, COULD 
NOT RECOVER AGAINST MOTOR COMPANY’S INDEMNITY IN- 
SURER UNDER POLICY CONTAINING INDORSEMENT WHICH 
LIMITED INSURANCE TO NAMED INSURED. 


Prospective purchaser, required to pay judgment for damages for negligent 
operation of automobile belonging to motor company, held not entitled to recover 
from motor company’s ‘indemnity’ insurer under policy indemnifying company 
against loss arising from liability for damages by operation of automobile, by in- 
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sured or other persons legally operating car, where indorsement attached to policy 
limited insurance to “named insured.” 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 


2. INSURANCE—WHETHER PROSPECTIVE PURCHASER OPERATING 
MOTOR COMPANY’S AUTOMOBILE WAS AGENT WAS IMMATERI- 
AL AS REGARDS COMPANY’S INDEMNITY INSURER UNDER IN- 
DORSEMENT LIMITING POLICY TO INSURED. 

Whether prospective purchaser of automobile operating car belonging to motor 
company and incurring liability for damage was motor company’s agent held im- 
material as regards question of liability of insurance company under indemnity 
policy covering motor company which by indorsement limited insurance to named 
insured. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

Clarkson, J., dissenting. 

Appeal from Superior Court, Mecklenburg County; W. F. Harding, Judge. 

Action by Mary K. Holton against the Eagle Indemnity Company. Judgment 
for plaintiff, and defendant appeals. Error. 

Action upon policy of automobile insurance, by which defendant agreed. to 
indemnify the owner of an automobile, as the insured named therein, against loss, 
arising from liability for damages, by reason of the ownership, maintenance, or use 
of said automobile. 

Plaintiff contends that, by the terms of the “Omnibus clause,” included in 
the body of said policy, defendant also agreed to indemnify her, as the driver of 
said automobile, with the permission of its owner, against loss sustained by her, 
arising from her liability for damages, while driving said automobile. 

Defendant denies any liability to plantiff, under said policy; it contends that 
the provisions of the “Omnibus clause,” included in the body of the policy, were 
expressly abrogated by an indorsement made on said policy, in accordance with 
a specific provision thereof; it alleges that, by the terms of said indorsement, 
it is liable, under the policy, only to the insured named therein, to wit, C. P. Motors, 
Inc., the owner of the automobile which plaintiff was driving when her liability 
for damages accrued. 

From judgment upon facts agreed, defendant appealed to the Supreme Court. 

John M. Robinson, of Charlotte, for appellant. 

Preston & Ross and T, A. Adams, all of Charlotte, for appellee. 

Connor, J. On May 15, 1926, an automobile, owned by C. P. Motors, Inc., of 
Charlotte, N. C., and legally operated, with the permission of said owner, by plain- 
tiff, as driver, collided with a truck. The collision occurred on a public highway 
in this state, while plaintiff was driving the automobile, as a prospective purchaser. 
At the time of the collision, she was not accompanied by any agent or employee 
of C. P. Motors, Inc. She was driving alone. 

The collision resulted in injuries to the truck and to a person riding on it. 
The owner of the truck and the person injured brought an action for damages, 
resulting from their respective injuries, against C. P. Motors, Inc., as owner, and 
against plaintiff herein, as driver of the automobile. Upon the trial of said action, 
at the close of the evidence for the plaintiffs therein, the motion of C. P. Motors, 
Inc., for judgment as of nonsuit, was allowed. The action was dismissed as to 
C. P. Motors, Inc. The trial proceeded as to plaintiff herein, and resulted in a 
verdict against her, upon the issues involving her liability for damages, and in a 
judgment for the plaintiffs therein against her for the damages assessed by the 
jury. 

Prior to the commencement of this action, plaintiff paid and fully discharged 
said judgment; she has also paid the fee of her attorney, who defended said action, 
in her behalf. Plaintiff has therefore sustained a loss, arising out of her liability, 
for damages, by reason of the legal operation of said automobile by her, with the 
permission of its owner. She contends that, by the terms of the policy of insur- 
ance upon which ‘this action is brought, defendant is liable to her for the amount 
of her loss. 

Defendant has issued said policy of insurance prior to May 15, 1926; it was 
in full force and effect at said date. i > a 

[1] By the terms of said policy, as set out in the “Omnibus clause,” included 
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in its body, defendant agreed to indemnify against loss, arising out of liability 
for damages, by reason of the ownership, maintenance, or use of the automobile, 
owned by C. P. Motors, Inc., and driven by plaintiff, on May 15, 1926, (1) “The 
named insured”; (2) “any person or persons; while riding in or legally operating” 
said automobile; or (3) “any person, firm, or corporation legally responsible for 
the operation thereof, providing such riding, use or operation is with the permis- 
sion of the named insured.” The “named insured” in said policy is C. P. Motors, 
Inc. 

It is further provided in the body of said policy “that the insurance hereby 
made is and shall be subject to the conditions hereinafter set forth, and to the 
memoranda if any, endorsed hereon, in like manner as if the same were respec- 
tively repeated and incorporated herein, and compliance with such conditions, and 
memoranda, and each of them, shall be a condition precedent to the right of recov- 
ery hereunder.” 

Two indorsements were made on said policy, at the date of its issuance, both 
of which, with all their provisions, thereby became incorporated in said policy, 
as parts thereof. One of these indorsements contains a provision, in words as 
follows: “It is further understood and agreed, notwithstanding anything to the 
contrary therein, that the policy covers the insured named in Statement 1 of the 
schedule, exclusively, and insurance thereunder does not extend to any other person 
firm or corporation, unless. such person, firm or corporation is added to the policy 
by means of a valid endorsement.” The name of the plaintiff does not appear by 
indorsement or otherwise upon the policy. From her right to recover in this 
action, plaintiff relies solely upon the “Omnibus clause” in the policy. 

The manifest purpose and the legal effect of the provision in the indorsement 
was to restrict the liability of defendant, under its policy of insurance, to C. P. 
Motors, Inc., as the insured named in Statement 1 of the schedule, contained in 
the policy, and to that extent abrogate and nullify the provisions of the “Omnibus 
clause.” It may be conceded that, upon the facts agreed, under the terms of the 
“Omnibus clause,” included in the body of the policy, defendant would have been 
liable to plaintiff in this action, as contended by her; it must be held, however, 
that these terms, in so far as they extended to or covered the plaintiff, upon the 
facts agreed, were abrogated and nullified, by the provision included in the indorse- 
ment, which by an express provision of the policy is a part thereof. Defendant’s 
liability, under the policy, is restricted to “the named insured”; that is, to C. P. 
Motors, Inc. It does not extend to or cover others, to whom, but for the provision 
in the indorsement, under the terms of the “Omnibus clause,” it would have been 
liable. ca v. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 41 
A. L. R. : 

{2, 3] The contention of plaintiff that upon the facts agreed she was the agent 
of C. P. Motors, Inc., and became liable for damages while driving the automo- 
bile as such agent, cannot affect the decision of the question presented by this 
appeal. She has paid the damages, caused by her negligence. C. P. Motors, Inc., 
has sustained no loss for which defendant, under its policy, is liable, either to 
plaintiff or to C. P. Motors, Inc. Whether or not, upon the facts agreed, plaintiff 
was the agent of C. P. Motors, Inc., at the time she incurred liability for damages, 
is immaterial. We think, however, that upon the facts agreed she was bailee, 
oe _— of the owner of the automobile. Hanes v. Shapiro, 168 N. C: 24, 

The only assignment of error upon defendant’s appeal to this court is based 
upon its exception to the judgment. This assignment is sustained. There is error 
in the judgment, which is set aside, to the end that judgment may be entered 


that plaintiff take nothing by her action, and that defendant recover its costs. 
Error. 


Clarkson, J., dissents. 
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WOOD 'v. ZTNA LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. December 18, 1928. 
232 New York Supplement 53. 

1. INSURANCE—PROMISE TO REFRAIN FROM MAKING CLAIM 
AGAINST INSURED FOR AUTOMOBILE ACCIDENT INJURIES 
HELD SUFFICIENT CONSIDERATION FOR INSURANCE ADJUST- 
ER’S AGREEMENT TO TAKE CARE OF CLAIM. 

Plaintiff’s promise to insurance company’s adjuster to refrain from making 
any claim for damages against insured for injuries sustained in automobile acci- 
dent held sufficient consideration for adjuster’s agreement that company would take 
care of claim and would settle for plaintiff’s expenses when company knew what 
they were, and pay her-an additional sum for her injuries. 

(For other cases, see Insurance, Dec. Dig. § 565.) 


2. INSURANCE—INSURANCE ADJUSTER’S AGREEMENT TO PAY 
PLAINTIFF SOMETHING FOR HER INJURIES, IF SHE REFRAINED 
FROM MAKING CLAIM AGAINST INSURED, HELD VOID FOR UN- 
CERTAINTY. 

Agreement by insurance company’s adjuster, supported by sufficient considera- 
tion that insurer would take care of plaintiff’s claim against insured for injuries 
sustained in automobile accident, and pay her something for her injuries, held void 
for uncertainty in not promising to pay any definite sum, and in not stating any 
method by which such sum could be computed or ascertained. 

(For other cases, see Insurance, Dec. Dig. § 565.) 


3. INSURANCE—INSURANCE ADJUSTER’S PROMISE TO PAY _ IN- 
JURED PLAINTIFF'S EXPENSES RESULTING FROM AUTOMO- 
BILE ACCIDENT HELD NOT INVALID FOR INDEFINITENESS. 
Agreement by insurance company’s adjuster that company would take care 

of and pay plaintiff’s expenses for medical, nursing, hospital, and incidental ex- 

penses, resulting from automobile accident, in consideration of plaintiff's refrain- 
ing from asserting claim against insured, held not invalid for indefiniteness as to 
amount, since it was susceptible of accurate computation by totaling sum of plain- 
tiff’s expenses therefor, in application of maximum that that is certain which 
may be rendered certain. 

(For other cases, see Insurance, Dec. Dig. § 565.) 


4. INSURANCE—AMOUNT OF PLAINTIFF’S EXPENSES FOR INJURIES 
IN AUTOMOBILE ACCIDENT WHICH INSURANCE COMPANY 
PROMISED TO PAY HELD FACT QUESTION FOR DETERMINA- 
TION OF JURY. 

In action against insurance company on its agreement to pay plaintiff her 
medical, nursing, hospital, and incidental expenses, resulting from automobile 
accident, if she refrained from asserting claim against insured, held that amount 
of such expenses presented question of fact, which should have been submitted 
to jury for determination. 

Sears, J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Trial Term, Herkimer County. 

Action by Mae Wood against the Aitna Life Insurance Company. From a 
judgment dismissing the complaint at the close of plaintiff's evidence without pre- 
judice and with costs, plaintiff appeals. Reversed on the law, and new trial granted. 

Argued before Clark, Senior Associate Justice, Presiding, and Sears, Crouch, 
Taylor, and Sawyer, JJ. : 

Fred J. Sisson, of Utica (H. M. Hartness, of Utica, of counsel), for appellant. 

Kernan & Kernan, of Utica (Warnick J. Kernan, of Utica, of counsel), for 
respondent. 

Sawyer, J. On July 13, 1926, plaintiff was injured in an automobile accident 
under circumstances that would justify a jury in awarding her damages therefor 
against one Davis who was the owner and operator of the machine. 

Defendant was Mr. Davis’ insurance carrier, and within two or three days 
its adjuster called upon plaintiff at a hospital in the city of Utica, when, as she 
alleges, she agreed with him “not to do anything to Mr. Davis about the accident” 
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, 


upon defendant’s promise that they (it) “would take care of it, would settle the 
expenses when they (it) knew what they were,” and pay her in addition something 
for her injuries. 

On the 2d day of August following Mr. Davis died without plaintiff having 
made any claim for damages against him, and any such claim she might have had 
abated. After his death, defendant repudiated the alleged contract, and this action 
is brought to recover thereon. The trial resulted in a judgment of nonsuit without 
prejudice granted at the close of plaintiff’s case, and she appeals therefrom. 

{1, 2] We are of the opinion that plaintiff's promise to refrain from doing 
anything to Mr. Davis about the accident, i. e., making any claim for damages 
against him, was a good and sufficient consideration for such an agreement, and 
that, if the contract is otherwise valid, it may be enforced. The real attack made 
upon it is that it is void for uncertainty, and, so far as it may relate to com- 
pensating her for her injuries, that is true. It contains no promise to pay any 
definite sum nor any method by which any definite amount to be paid therefor 
may be computed or ascertained. It is nothing more than an agreement to pay 
her at some time in the future an unmentioned sum of money. Recourse cannot 
be had to proof of reasonable value, as each case of this kind must stand upon 
its own merits, and there is no market from which the reasonable value may be 
ascertained. Neither will proof that the parties were later to agree upon the 
amount avail, for that unquestionably leaves the contract incomplete. Habgood 
v. Van Dyke Taxi & Transfer, 128 Misc. Rep. 884, 220 N. Y. S. 454, affirmed 220 
App. Div. 801, 222 N. Y. S. 815; Mackintosh v. Kimball, 101 App. Div. 494, 92 
N. Y. S. 132; Varney v. Ditmars, 217 N. Y. 223, 111 N. E. 822, Ann. Cas. 1916B, 
758; Welden v. Frankfort General Ins. Co., 230 N. Y. 546, 130 N. E. 887. Such 
a contract reaches the point where any attempt to give it life by construction would 
—_ Cohen & Sons v. M. Lurie Woolen Co., 232 N. Y. 112, 114, 133 N. 

. 370. 

[3] Concerning the promise to pay plaintiff’s expenses, we reach a. different 
conclusion. Manifestly, that was a promise to pay the expenses of her illness 
occasioned by her accident, the moneys she was obliged to pay out for doctors, 
nurses, hospital, medicines, and incidentals. While their amount was not known, 
and could not then be, it was capable of a precise and definite computation by a 
method within the contemplation of the agreement; that is, by, when her health 
was restored, reckoning the total sum of her expenditures therefor. There is no 
indefiniteness about this; it was susceptible of an accurate ascertainment. We are 
not dependent upon opinions as to market price or reasonable value, but may 
determine the obligation by a simple computation based upon definite amounts to 
be surely ascertained in the future. That is certain which may be rendered certain. 
9 Cyc. 250; Warren v. Winne, 2 Lans. 209; Shubert v. Angeles, 80 App. Div. 625, 
80 N. Y. S. 146. 

In principle, it is really stronger than are contracts for hire or for sale of 
goods in which the consideration or fixed price is not named, where it is presumed 
that a reasonable consideration or price is intended and persons entering into them 
are held liable as on an implied contract. Varney v. Ditmars, supra, page 228 of 
217 N. Y. (111 N. E. 822). 

[4] From what has been said it follows that the amount of expense to which 
plaintiff was put presented a question of fact, and should have been submitted to 
the jury for determination. 

The judgment should be reversed on the law, and a new trial granted, with 
costs to appellant to abide the event. 

Judgment reversed on the law, and a new trial granted, with costs to the ap- 
pellant to abide the event. 


Clark, Senior Associate Justice, Presiding, and Crouch and Taylor, JJ., concur. 
Sears, JJ., dissents. 
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BURKE v. CERRA (AMERICAN MUT. CASUALTY CO., Garnishee). 
20460. ) 


(No. 
St. Louis Court of Appeals. Missouri. Dec. 4, 1928. 
11 Southwestern Reporter (2d) 59. 

1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT AUTO- 
MOBILE LIABILITY POLICY WAS NOT RESCINDED BEFORE 
PLAINTIFF WAS INJURED BY AUTOMOBILE. 

Evidence held sufficient to support finding of trial court that policy of auto- 
mobile liability insurance was not rescinded by mutual agreement between insurer 
and insured defendant before plaintiff was run down and injured by defendant's 
truck, and insurer was therefore liable on policy. 

(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from Circuit Court, St. Louis County; Jerry Mulloy, Judge. 

“Not to be officially published.” 

Action by Oliver Burke against Sam Cerra, defendant, and the American 
ee Casualty Company, garnishee. From the judgment, garnishee appeals. 
i rmed. 

William O. McKenna, of Clayton, for appellant. 

Kelly, Starke & Hassett, of St. Louis, for respondent. 

Becker, J. Plaintiff, having obtained judgment for $1,000 against the defendant 
Cerra, and a nulla bona return having been made to the writ of execution thereon, 
garnisheed the American Mutual Casualty Company. ‘The trial before the court, 
a jury having been waived, resulted in a finding for plaintiff and an order against 
the garnishee to pay into court the sum of $1,000 together with interest and costs. 
The garnishee failing to comply with the order of court, final judgment was 
entered, and the garnishee appeals. 

Admittedly the American Farmers’ Mutual Automobile Indemnity Company, 
a corporation organized under the insurance laws of the state of Missouri, for 
a valuable consideration, paid to it by the defendant below, Sam Cerra, executed 
and delivered to him its policy of insurance under the terms and conditions of 
which said company agreed to insure the defendant, Sam Cerra, against the perils, 
losses, and risks resulting from the ownership, operation, or maintenance of the 
automobile truck mentioned therein, in the sum of $5,000, by reason of claims 
upon the said Sam Cerra on account of bodily injuries sustained by any person 
upon the public highway occurring during the term of said policy which began 
at noon on the 3d day of March, 1924, and ended at noon on the 3d day of March, 
1925. In the month of April, 1925, the name of said insurance company was 
changed to American Mutual Casualty Company. 


It is further admitted that the plaintiff obtained a judgment against the said 
Sam Cerra in the sum of $1,000 in an action for damages for personal injuries 
alleged to have been sustained by plaintiff on June 2, 1924, resulting from being 
struck by a truck owned and operated by the said defendant, Sam Cerra, near 
Broadway and Clinton street in the city of St. Louis; that execution was had on 
said judgment and a nulla bona return had thereon. 


It was the contention of the garnishee below that the policy of insurance which 
it had issued to defendant, Cerra, had on May 20, 1924, been surrendered by him 
for cancellation, and the unearned premium paid back to him by check, which 
check was duly cashed at the bank upon which it was drawn, and that therefore 
the policy was not in effect on June 2, 1924, the date upon which plaintiff met 
with his injuries. In support of this contention the garnishee introduced in evi- 
dence a writing purporting to release the garnishee from all claims under the policy 
in question, together with a check for $30.40 payable to the order of Sam Cerra; 
each of these items bearing date of May 20, 1924, the release having appended 
thereto the name “Sam Cerra”, and the check bearing a like indorsement, and a 


— that it had been paid May 21, 1924, by the bank upon which it had been 
rawn. 


In rebuttal plaintiff adduced Sam Cerra as a witness who testified that he had 
paid the garnishee a premium of $38 for the policy in question; that, after he had 
injured plaintiff on June 2, the insurance company sent Frank J. Falzone, one of 
its adjusters, to him, to whom ‘he related the facts with reference to the accident, 
and was told by hinv.“that is all-right,.we will. take:cdre of it, for: you,” and ‘that 
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when plaintiff filed suit against him he sent the papers, which were served upon 
him by the sheriff, to the garnishee; that he at no time surrendered his policy for 
cancellation, and did not receive a check from the garnishee in any amount, nor 
did he sign his name to any release or cancellation of his policy. 

The record further discloses that the garnishee, after being notified of the 
accident by Cerra, gave the claim to one of its adjusters, who took up the matter 
with the plaintiff and, in the course of the negotiations with plaintiff, sent him 
a letter offering, “not admitting liability, $190 in settlement.” This offer was not 
accepted, and the plaintiff, on June 6, 1925, filed suit against Cerra, whereupon 
the adjuster for the garnishee, according to their custom, turned the claim over 
to the attorney for the garnishee. This attorney, on September 21, 1925, entered 
his appearance in the case as attorney for the defendant and. obtained 15 days 
additional time to plead, and that early in April, 1926, he resigned as counsel for 
the garnishee and turned the files of this particular case over to the new attorney 
for the garnishee. 

Joseph A. Falzone testified that he is an attorney, and in the years 1924 and 
1925 handled claims for the garnishee; that he remembered handling the claim in 
question and writing the letter offering plaintiff a settlement, but further testified 
that when the files of the company were checked up some time later it was found 
that “Mr. Cerra was not covered by policy of insurance. * * * ” 

The record further discloses that no instructions were requested by either 
plaintiff or defendant below, and that none were given by the court of its own 
motion. 

The sole contention of the appellant here on appeal is that under all of the 
evidence in the case the court should have found that, by mutual agreement of Sam 
Cerra and the American Mutual Casualty Company, the contract of insurance herein 
sought to be relied upon had been rescinded as of May 20, 1924, and that there- 
oo the judgment should have been for the garnishee instead of for the plaintiff 

ow. 

[1, 2] We readily concur in the view that the sole issue contested on the trial 
of this case below was whether or not the policy of insurance in question had been 
canceled some time prior to the date on which plaintiff met with his accident. But 
we are ot the opinion, and so hold, that the testimony as we have set it out above 
shows that there was substantial testimony adduced which, if believed, tended to 
support the finding and judgment of the trial court, and, no declarations of law 
having been asked or given, the conclusions reached by the court upon substantial 
evidence are binding upon us. Jones v. Eaton, 307 Mo. 172, 270 S. W. 105, loc. 
cit. 108, 109; Mathis v. Melton, 293 Mo. 134, 238 S. W. 806; Bingham v. Ed- 
munds (Mo.) 210 S. W. 885; Wilson Motor Co. v. Jenkins (Mo. App.) 284 S. W. 
190, loc. cit. 190, 191; McKeehan v. McNealey et al. (Mo. App.) 282 S. W. 1048, 
loc. cit. 1049, 1050. 

The judgment is accordingly affirmed. 

Daues, P. J., and Nipper, J., concur. 


LUNDBLAD v. NEW AMSTERDAM CASUALTY CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Nov. 28, 1928. 
163 Northeastern Reporter 874. 

1. INSURANCE—PERSON INJURED RECOVERING JUDGMENT AGAINST 
OWNER OF CAR IS SUBROGATED TO OWNER’S RIGHTS AS 
AGAINST LIABILITY INSURANCE CARRIER (GEN. LAWS R. I. 
1923, § 3815). 

Person injured in automobile accident, who recovers judgment against owner 
of automobile is subrogated to owner’s rights against liability insurance carrier, 
under Gen. Laws R. I. 1923, § 3815, giving injured party right to proceed on judg- 
ment against insured in a separate action against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE—SUBROGATION OF PERSON INJURED TO RIGHTS OF 
OWNER OF AUTOMOBILE AGAINST LIABILITY INSURANCE CAR- 
RIER DOES NOT EXIST APART FROM STATUTE. 


Right of subrogation of person injured in automobile accident to rights of 
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owner of car against his liability insurance carrier does not exist independently of 
statute, either at law or in equity. 


(For other cases, see Insurance, Dec. Dig. § 59134.) 


3. INSURANCE—PERSON INJURED RECOVERING JUDGMENT 
AGAINST OWNER OF CAR HELD ENTITLED TO MAINTAIN 
SEPARATE ACTION AGAINST OWNER’S LIABILITY INSURANCE 
CARRIER TO RECOVER AMOUNT OF UNSATISFIED JUDGMENT 
(GEN. LAWS R. I. 1923, § 3815). 

Person injured in automobile accident, recovering judgment against owner of 
automobile which remained unsatisfied, held entitled to maintain separate action 
against owner’s liability insurance carrier to recover amount of unsatisfied judg- 
ment under Gen. Laws R. I. 1923, § 3815, right not being in conflict with remedy 
afforded by St. Mass. 1923, c. 149. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from Superior Court, Suffolk County; Louis S. Cox, Judge. 

Action by Helen Lundblad against the New Amsterdam Casualty Company. 
From an order sustaining a demurrer to the declaration, plaintiff appeals. Re- 
versed and remanded. 


F. R. Mackenzie and E. J. Sanderson, both of Boston, for appellant. 
M. J. Mulkern and R. H. Willard, both of Boston, for appellee. 


Pierce, J. This is an action of contract brought by a citizen of Worcester, in 
this commonwealth, against the defendant, an insurance corporation duly organized 
under the laws of the state of New York and having its usual place of business 
at Boston, in our county of Suffolk. 


The plaintiff’s declaration is as follwows: 


“And the plaintiff says that on or before the 6th of November, 1926, the 
defendant had issued and entered into at the city of Providence, in the state of 
Rhode Island, a certain policy of insurance or agreement to and with the Inter- 
state Motor Coach Corporation, a corporation duly organized under the laws of 
the state of Rhode Island and having its usual place of business in the city of 
Providence, in the county of Providence, in the state of Rhode Island, herein- 
after called the named assured, and by the terms of said policy or agreement the 
insurance provided for therein was made available to any corporation legally 
responsible for the operation of a certain automobile described therein, provided 
such use or operation was with the permission of the named assured; that on 
the 7th day of November, A. D. 1926, while said policy or agreement was still 
in force the Providence-Worcester Coach Line, Inc., a corporation duly organized 
under the laws of the state of Rhode Island and having its principal place of 
business in said city of Providence, was, with the permission of said named assured, 
operating a certain automobile described in said policy or agreement, by reason 
whereof and under and by virtue of the terms of said policy or agreement the 
defendant did insure said Providence-Worcester Coach Line, Inc., against loss 
from liability imposed by law upon said Providence-Worcester Coach Line, Inc., 
for damages on account of injuries occasioned by the use of said automobile to 
the limit of $10,000 for one person injured and to the limit of twenty thousand 
dollars on account of any one accident; that on the 17th day of October, 1927, the 
plaintiff did secure a judgment against said Providence-Worcester Coach Line, Inc., 
in the United States District Court for the District of Rhode Island in the prin- 
ciple sum of $15,750, together with costs of suit taxed at $104.79, for damages on 
account of injuries sustained by said plaintiff by reason of the use of said automobile 
by said Providence- Worcester Coach Line, Inc., on a certain public highway, 
Branch avenue, in the city of Providence, on the 7th day of November, 1926, which 
judgment still remains unsatisfied; that by virtue of section 7, chapter 258, of the 
General Laws of 1923 of the state of Rhode Island the defendant is directly liable 
to the plaintiff for the amount of said unsatisfied judgment; wherefore the defend- 
ant owes the plaintiff the sum of $15,854.79 together with interest thereon from 
the 17th day of October, 1927.” 

The defendant demurred thereto and assigned as reason therefor that the said 
declaration sets forth no cause of action known to the law. The demurrer was 
sustained, and the case is before this court upon the appeal of the plaintiff. 
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Public Laws of Rhode Island, c. 1268, § 9, passed April 24, 1915, provided 
that : 

“Every policy hereafter written insuring against liability for personal injuries, 
* * * shall contain provisions to the effect that the insurer shall be directly liable 
to the injured party, * * * to pay him the amount of damages for which such 
insured is liable. Such injured party * * * may join the insurer as a defendant.” 

This statute was construed in Dillon v. Mark, 43 R. I. 119, 110 A. 611, to 
authorize a plaintiff to bring suit against the insurer directly or to proceed against 
the wrongdoer, the insured, and the insurer, and it was said at page 123 of 43 
R. I. (110 A. 612), that: 

“No distinction is made in the act between domestic and foreign insurance 
companies; both, if they chovse to do business in this state, must conform to the 
law and are only authorized to issue policies in accordance with the law and subject 
to the provisions thereof.” 

This decision was followed in Morrell v. Lalonde, 44 R. I. 20, 114 A. 178; Id., 
45 R. I. 112, 120 A. 435, and the constitutionality of the act was established in 
United States Fidelity & Guaranty Co. v. Morrell, 264 U. S. 572, 44 S. Ct. 401, 
68 L. Ed. 855. 

Chapter 2094 of Public Laws of Rhode Island (now General Laws of Rhode 
Island, c. 258, § 7), enacted April 27, 1921, provides: 

“Every policy hereafter written insuring against liability for property damage 
or personal injuries or both, * * * shall contain provisions to the effect that the 
insurer shall be directly liable to the injured party * * * to pay him the amount 
of damages for which such insured is liable. Such injured party * * * shall not 
join the insurer as a defendant. * * * Said injured party * * * after having obtained 
judgment against the insured alone, may proceed on said judgment in a separate 
action against said insurer. * * * All policies made for the insurance against liability 
described in this section shall be deemed to be made subject to the provisions 
hereof, and all provisions of such policies inconsistent herewith shall be void.” 

Before the passage of said chapter 2094, the United Railway Signal Company 
and the United States Fidelity & Guaranty Corporation entered into a contract 
whereby the latter insured the former against accidents resulting in personal 
injuries suffered by employees. One Carlson was injured through accident on 
August 27, 1921, subsequent to the passage of said chapter 2094. He brought an 
action against both the insured and insurer. At the trial the action was dis- 
missed as against the insurer on the ground that section 9 of said chapter 1268, 
supra, which authorized the joining of the insurer as a defendant, had been modi- 
fied, amended or repealed by chapter 2094 of the Public Laws. Of this action 
of dismissal the court in Carlson v. United Railway Signal Co., 45 R. I. 72, 73, 
74, 120 A. 64, said: 

“It is evident that if the policy insuring the Signal Company against liability 
for personal injuries contained a provision permitting plaintiffs to join the insurer 
as a defendant such a privilege was a part of the contract between the parties. 
That such a provision was contained in the policy is not disputed. * * * We do 
not think that a matter of procedure is the only thing here involved but that on 
the contrary the acts in question clearly confer substantial rights which are not 
in conflict. * * * The decision of the superior court dismissing the suit as against 
the United States Fidelity and Guaranty Corporation was erroneous and must be 
reversed.” 


{1, 2] The provision of General Laws of Rhode Island, c. 258, § 7: 

“Said injured party * * * after having obtained judgment against the insured 
alone, may proceed on said judgment in a separate action against said insurer: 
Provided, however, that payment in whole or in part of such liability by either 
the insured or the insurer shall, to the extent thereof, be a bar to recovery against 
the other of the amount so paid; and provided, further, that in no case shall 
the insurer be liable for damages beyond the amount of the face of the policy,” 
—operates to subrogate the injured person to the rights of the insured defendant. 
The right to be subrogated to the rights of the insured against the insurer is 
one which a person suffering personal injuries does not have independently of a 
statute at law or in equity. Lorando v. Gethro, 228 Mass. 181, 187, 188, 117 N. E. 
185, 1 A. L. R: 1374. : 

[3] In the case before us both parties to the insurance policy made their 
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contract subject to the provisions of the statute of Rhode Island, which requires 
that after judgment against the insured the insurer shall pay directly to the person 
injured the amount of the judgment, in so far as it remains unsatisfied and does 
not exceed in amount the face of the policy. The right conferred is one of sub- 
stance and not one of mere procedure. It has been found to be valid in the state 
of its origin by the decisions of the Supreme Court of that state, and to be con- 
stitutional by the Supreme Court of the United States. See cases cited supra. 
If it is considered as a contract between the injured person and the insurer, the 
law creates the essential privity and makes a binding obligation. It creates a relation 
between the injured person and the insurer which brings the case within Mellen 
v. Whipple, 1 Gray, 317, and Exchange Bank of St. Louis v. Rice, 107 Mass. 
37, 9 Am. Rep. 1. 

“The defendant corporation has in its hands money which in equity and good 
conscience belongs to the beneficiary, and which in its [policy] it has promised 
to pay him.” Dean v. American Legion of Honor, 156 Mass. 435, 438, 31 N. 
Ki iad 

There is nothing in the statutory provision quoted, supra, contrary to the public 
policy of this commonwealth or in conflict with St. 1923, c. 149, which affords a 
remedy, to the person injured, through a bill in equity, against the insured and 
the insurer, to reach and apply the insurance funds in the possession of the insurer 
to the satisfaction of a judgment obtained by the injured person against the insured. 
It results that the order of the superior court is eal and the case is to stand 
for further proceedings in that court. 

So ordered. 


TRACY v. PALMETTO FIRE INS. CO. OF SUMTER, S. C., et al. (No. 39261) 
Supreme Court of Iowa. Dec. 14, 1928. 
222 Northwestern Reporter 447. 

1. INSURANCE—WHETHER DAMAGE TO AUTOMOBILE, RUNNING IN- 
TO DITCH AFTER OCCUPANTS DISCOVERED FIRE, WAS CAUSED 
BY FIRE, HELD FOR JURY. 

Whether damage to automobile, turning over in ditch at time occupants thereof 
discovered that it was on fire and attempted to put on the brakes, was caused by 
the fire, within meaning of insurance policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—INSTRUCTIONS, RELATIVE TO PROXIMATE CAUSE 
ae ee TO AUTOMOBILE BY FIRE, HELD NOT ERRONE- 
Instructions, in action on fire insurance policy to recover damage caused to 

automobile, relative to proximate cause of the damage, to effect that proximate 

cause was the producing cause and need not be the. sole cause in order to be 

proximate cause thereof, held not erroneous. , 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 


3. INSURANCE—FIRE WHICH IS PRIMARY, PRODUCING, OR RESPON- 
SIBLE CAUSE OF LOSS MAY PROPERLY BE SAID TO BE PROXI- 
MATE CAUSE THEREOF. 

Where fire can be said to be the primary, the real, producing, predominant, or 


responsible cause for the loss, it may properly be said to be the proximate cause 
thereof w thin fire insurance policv 


(For other cases, see Insurance, Dec. Dig. § 427.) 


Appeal from District Court, Webster County; H. E. Fry, Judge. 

_ Action on a fire insurance policy, to recover damage caused to an ‘automobile, 
which was insured against direct loss or damage from fire. Trial to the court 
— a jury. Verdict and judgment thereon for the plaintiff. The defendants’ appeal. 

rmed. 

Kelleher '& Mitchell, of Ft. Dodge, for appellants. 
+ mona Files & Mulholland and Mitchell & Mitchell, all of Ft. Dodge, for 
appellee. 
_ Wacner,'J. On a policy of fire insurance issued by the defendant the Palmetto 
Fire Insurance Company, the plaintiff in this action seeks to recover damage to 
his automobile, alleged to have been caused by ‘fire. By the terms of ‘the policy, 
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the automobile is insured against direct loss or damage from fire arising from 
any cause whatsoever. The liability of the defendant, the Automobile Insurance 
Company, is by reason of having reinsured the risks of the former company. It is 
the contention of the defendants that ‘the loss or damage caused by the fire is 
only the sum of $132, and that the remainder of the damage was by reason of 
breakage, for which they are not liable. Upon trial, the jury returned a verdict 
in favor of the plaintiff for the sum of $650, plus interest of $22.10. Judgment 
was rendered against the defendants for said sums and the costs. From this 
judgment, the defendants have appealed. 

The appellants contend that the court erred in overruling their motion for a 
directed ‘verdict made at the close of plaintiff’s evidence, and which was renewed 
at the close of all of the evidence, and in its instructions to the jury upon the 
question of proximate cause. 

For a full understanding of the contentions of the parties, we will first visualize 
the facts leading up to the damage to the car. The automobile was a Chrysler, 
left-hand drive five-passenger sedan, provided with four-wheel brakes. At the 
time in question, it was being operated by O’Reilly, an experienced driver, the 
owner being in the front seat to the right. The car was pursuing'a westerly course 
on a paved highway about 18 feet wide, at the rate of 30 to 35 miles per hour, 
when suddenly there was a couple of small explosions, which attracted the attention 
of the occupants of the car, and, on looking downward, they discovered that a 
portion of the car was on fire, the flames coming upward in the vicinity of their 
feet. 

The driver testified : , 

“At the time I heard the explesion in the motor of the Tracy car and saw 
the smoke and flames, it shocked me for a moment and I was startled and fright- 
ened. I knew there was gasoline stored in the motor of the automobile. When I 
saw the flames and heard the explosion I instinctively threw out the clutch and 
put on the brakes. The car for some reason swerved or jumped across the road 
to the south and went into the ditch. I was paying attention to the driving before 
the fire. I did nothing after seeing the fire, except to put on the brakes and loosen 
the clutch. The car was working fine just before the fire. 

“Q. Can you state to the jury what was the cause of the car going across 
the road into the ditch? A. The only thing in applying the brake, I thought the 
fire was on the footboard. 

“The fire was right along the side of the clutch. I had one foot on the clutch. 
I knew the vacuum tank was there. full of gasoline. There was a large amount of 
lubricating oil used in connection with the motor. The lubricating oil is inflam- 
mable. 

“Q. You have no idea what was the cause of going into the ditch? A. Not 
unless it was from the brakes. 

“Q. You think the cause of going into the ditch was your forcing down of the 
brakes too sudden, and threw the car over to one side? A. Yes, sir.” 

The car was turned over in the ditch, and the occupants extricated ‘themselves 
therefrom and extinguished the fire. The car was badly wrecked, parts of it being 
burned, and other portions being wrenched, strained, scarred, and broken. There 
is testimony that the parts burned or damaged by fire could have been repaired 


for the sum of $132, but it is manifest that the entire damage was a much greater 
amount. 


The foregoing statement of facts presents the situation sufficiently for the 
determination of the questions presented. There is no contention made by the 
defendants that the verdict is excessive, provided they are liable for the entire 
amount of the damage. Their contention is that the fire was not the proximate 
or responsible cause for the breakage, etc., to the car, by reason of its landing 
in the ditch, but that the cause of said damage was the application of the brakes 
by the operator of the car. 


The court told the jury in the instructions that “proximate cause” is the pro- 
ducing cause; that, as applied to this case, it does not necessarily mean that the 
fire was the sole cause of the injury and damage to the car; that a fire in such 
case may be the proximate cause of the damage. and still not be the sole cause; 
that to be the proximate cause, however, it must appear that, hed it not been for 
the fire, the loss and damage of which complaint is made would not have occurred. 
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The court further told the jury of defendants’ contention as to the breakage, etc., 
and. instructed that, if they found that a fire broke out in the car at the time and 
piace in question, and that, as a result of said fire, the car ran into the ditch, 
that is, that the fire and not some other agency or means was the proximate cause, 
as thereinbefore defined, of the car going into the ditch and sustaining the injury 
and damage complained of, then the plaintiff would be entitled to recover the dam- 
ages so sustained; that, if the fire was the direct and proximate cause of the car 
going into and overturning in the ditch, then the plaintiff would be entitled to 
recover, not only for the damage resulting to his car from the burning thereof, 
but also for any breakage or injury to the car as the result of its going into the 
ditch; but that if they found that the car’s going into the ditch was due to some 
act of the driver, independent of the alleged fire, that is, if the act or acts of the 
driver did not directly grow out of and result from said fire, then such act or acts 
on the part of the driver, and not the fire, would be the proximate cause of the 
car going into the ditch, and that in such case any damage resulting to the car 
by the breakage, etc., resulting from its going into and overturning in the ditch, 
would not constitute an element of damages for which plaintiff could recover; that 
whether the fire or the act of the driver was the proximate cause of the car going 
into the ditch was for them to determine from the evidence. 

[1, 2] If, under the record, the aforesaid instructions are correct then the con- 
tentions of the appellants are without merit. The question is: Could the jury be 
allowed to find that the entire damage was caused by the fire, and were the court’s 
instructions relative to proximate cause unobjectionable? 

An insurance policy should be construed most favorably to the insured and 
against the insurer. Githens v. Great American Insurance Co. of New York, 
201 Iowa, 266, 207 N. W. 243, 44 A. L. R. 863. In the cited case we said: “It is 
a familiar rule that an insurance policy is to be construed most favorably to the 
insured, and against the insurer. The situation is not one where two parties sit 
down and draft a contract between them. The insurance business has become 
‘standardized.’ The policy holder goes to an insurance company to buy ‘fire insur- 
ance’ on his property. The insurance company undertakes to sell him ‘fire insur- 
ance.’ A policy is delivered to the insured, with certain provisions therein incor- 
porated, and taken by the insured without modification or change on his part. 
Appellee bought ‘fire insurance.’ The company undertook, by its policy, to insure 
him against all damage caused by fire. This referred to all damage resulting from 
a hostile fire to the property.” The fire in question was not a friendly, but a hostile, 
fire. See Githens v. Great American Insurance Co. of New York, supra. 


The word “direct,” in the policy, means merely “immediate,” or “proximate,” 
as distinguished from “remote.” Ermentrout v. Girard Fire & Marine Insurance 


= of Philadelphia, 63 Minn. 305, 65 N. W. 635, 30 L. R. A. 346, 56 Am. St. Rep. 
1. 


Proximate loss includes not only losses which are directly caused by the fire 
itself, but, also, losses of which the fire is the efficient cause by setting in motion 
other agencies. 26 C. J. 341. Thus, injury, resulting from water or ‘chemicals in 
extinguishing the fire has been held to be the direct or proximate result of the 
fire and covered by the policy. 26 C. J. 341; Cummings v. Pennsylvania Fire In- 
surance Co., 153 Iowa, 579, 134 N. W. 79, 37 L. R. A. (N. S.) 1169, Ann. Cas. 
1913E, 235. Loss by theft, consequent upon the confusion attending a fire or 
injury to goods in their removal from the building, has been held to be a direct 
consequence of the fire. 26 C. J. 341; Cummings v. Pennsylvania Fire Insurance 
Co., supra; Newmark v. Liverpool & London Fire & Life Insurance Co., 30 Mo. 
160, 77 Am. Dec. 608. “Where a fire, whether in the insured building or in an- 
other building, causes such peril to insured goods as to necessitate their removal, 
loss or damage resulting from such removal is covered by a policy on the goods 
the fire being regarded as the proximate cause.” 26 C. J. 341. In White v. Republic 
Fire Insurance Co., 57 Me. 91, 2 Am. Rep. 22, it was held that, where insured goods 
are removed from a building apparently in immediate danger of being destroyed 
by fire, the insurers are liable for the reasonable damage and expense of removal, 
although the building is not in fact burned. Other cases holding to the same 
effect could be cited. In all of the foregoing cases, the damage By the ‘water or 
chemical, the theft of the goods, or the damage by removal, was caused by ‘some 
agency other than the fire, but the fire was held to be the proximate cause, or the 
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cause responsible for the loss or damage. In other words, had it not been for 
the fire, the property would not have been damaged by the water, or chemical, or 
the removal, or lost by reason of the theft. In Cummings v. Pennsylvania Fire 
Insurance Co., supra, we held that damage to goods precipitated into water and 
debris, by the falling of a wall of the building struck by lightning, was the proxi- 
mate result of the lightning. In Githens v. Greater American Insurance Co. of 
New York, supra, we held the damage resulting solely from an explosion caused 
by a hostile fire was the proximate result of the fire. In Hapeman v. Citizens’ 
Mutual Fire Insurance Co., 126 Mich. 191, 85 N. W. 454, 86 Am. St. Rep. 535, 
horses were insured against lightning, but not against fire. Lightning struck the 
barn, and a fire ensued, which consumed the barn with the horses, and it was held 
that the destruction of the horses was the proximate result of the lightning. In 
Russell v. German Fire Insurance Co. of Pittsburg, 100 Minn. 528, 111 N. W. 
400, 10 L. R. A. (N. S.) 326, a fire destroyed the adjoining building, leaving the 
wall extending above plaintiff’s building several stories. A week later, because 
of a strong wind, that portion of the wall standing above plaintiff’s building fell 
thereon, causing considerable damage. Plaintiff’s building was insured against fire, 
and he brought suit against the insurance company, and it was held that the trial 
court properly permitted the jury to find that the damage to plaintiff’s building 
was the proximate result of the previous fire. See, also, Ermentrout v. Girard 
& Marine Insurance Co. of Philadelphia, 63 Minn. 305, 65 N. W. 535, 30 L. R. A. 
346, 56 Am. St. Rep. 481. It is thus held in said cases that, in order to render 
a fire the proximate cause of loss or damage, it is not necessary that any part of 
the insured property should be actually ignited or consumed by fire. In the Russell 
Case, supra, it is stated: “In all probability the wall would have stood until the 
building was reconstructed, had it not been for the wind which came at a critical 
time. Although the later agency in the work of destruction, was it [the wind] the 
real cause of the damage? The wind was not the cause, if it was an intervening 
agency which could reasonably have been foreseen. * * * Winds, such as arose 
December 20th, were liable to occur at any season of the year. It certainly does 
not conclusively appear from the evidence that such an event should not have 
been contemplated by the parties when they entered into the contract.” 

In Lynn Gas & Electric Co. v. Meriden Fire Insurance Co., 158 Mass. 570, 33 
N. E. 690, 20 L. R. A. 297, 35 Am. St. Rep. 540, we find the following appropriate 
language: “It has often been necessary to determine, in trials in court, what is 
to be deemed the responsible cause which furnishes a foundation for a claim when 
several agencies and conditions have a share in causing damage, and the best 
rule that can be formulated is often difficult of application. When it is said that 
the cause to be sought is the direct and proximate cause, it is not meant that the 
cause or agency which is nearest in time or place to the result is necessarily to 
be chosen: Freeman v. Mercantile Etc. Ass’n., 156 Mass. 351 [30 N. E. 1013, 17 
L. R. A. 753]. The active efficient cause that sets in motion a train of events 
which brings about a result without the intervention of any force started and work- 
ing actively from a new and independent source is the direct and proximate cause 
referred to in the cases.” 

With reference to proximate cause, we quote from Russell. v. German Fire 
Insurance Co. of Pittsburg, supra, the following excerpts: 


“Whatever may have been the original meaning of the maxim, Causa proxima 
etynon remota spectatur, it has been clearly settled by a long line of decisions that 
what is meant by proximate cause is not that which is last in time or place, not 
merely that which was in activity at the consummation of the injury, but that which 
is the procuring, efficient, and predominant cause. * * * In speaking of the rule 
as applied to insurance cases, it is said (Vol. 3, § 2832, Joyce on Insurance) : ‘It 
may be generally stated that the loss in insurance cases must be proximately caused 
by a peril insured against, and that the contract does not contemplate an indemnity 
to the assured where the peril is the remote cause of loss.” In discussing the 
liability to misapply the maxim, Mr. Phillips (Phillips, Ins. § 1132) observes: ‘In 
case of the concurrence of different causes, to one of which it is necessary to 
attribute the loss, it is to be attributed to the efficient predominating peril, whether 
it is or is not in activity at the consummation of the disaster.’ * * * 


“In this connection, it should be noted that it is not necessary, under policies 
of this character, that the damage should be occasioned by direct contact with the 
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fire. To render the fire the immediate or proximate cause of the loss or damage, 
it is not necessary that any part of the insured property actually ignited or was 
consumed by fire. * * * 

“The inquiry must always be whether there was any intermediate cause dis- 
connected with the primary fault, and self-supporting, which produced the injury.” 

[3] It is our conclusion from the authorities that, when the fire can be said 
to be the primary, the real, producing, predominant, or responsible cause of the 
loss, then it may properly be said to be the proximate cause of the same. 

It is a matter of common knowledge that cars take fire while in use upon 
the public highway. Said fact, and the additional fact that the operator of a car 
on fire would instinctively act in much the same manner as did O’Reilly, the driver 
of the car in the instant case, were certainly reasonably to be foreseen by the 
insurer. The jury could well find that the fire caused O’Reilly ‘to act as he did; 
that, independently of the fire, he would not have so acted. When discovering 
the fire, he had good reason to be frightened. His life was at stake. The jury 
was warranted in finding that the fire was the cause of the act which landed the 
car in the ditch, and the resulting damage. 

The instructions given by the trial court as to proximate cause were in con- 
formity with the law. The jury has found that the fire was the predominant, 
responsible, or proximate cause of the entire damage to the car. 

The judgment of the trial court is correct, and it is hereby affirmed. 

Affirmed. 

Stevens, C. J., and Evans, Faville, Morling, Albert, and De Graff, JJ., concur. 


HARTY v. EAGLE INDEMNITY CO. 
Supreme Court of Errors of Connecticut. Dec. 18, 1928. 

1. INSURANCE—PLAINTIFF SUING ON INSURANCE POLICY NEED 
ONLY ALLEGE IN GENERAL TERMS THAT CONDITIONS PRECED- 
ENT WERE FULFILLED. 

One instituting action on insurance policy is only obliged to allege in general 
terms that various conditions precedent stated in policy have been fulfilled, and 
it is then incumbent on defendant by way of special defense to set up such failure 
to comply with such conditions. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


2. INSURANCE—PLAINTIFF, SUING ON LIABILITY POLICY, NEED 
NOT SHOW COMPLIANCE WITH CONDITION PRECEDENT UN- 
LESS SPECIAL DEFENSE ALLEGED FAILURE TO COMPLY. 

In suit on automobile liability insurance policy, plaintiff held not obliged to 
offer proof of compliance with condition precedent requiring insured to give notice 
of accident and forward process and papers relating to claims, suits, or proceed- 
ings, in absence of special defense alleging failure to do so. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Appeal from Court of Common Pleas, Fairfield County; E. Earle Garlick, 
Judge. 

Action by Margaret Harty against the Eagle Indemnity Company to recover 
a judgment obtained by the plaintiff against a third party to whom the defendant 
had issued a policy of automobile liability insurance, brought to the court of 
common pleas for Fairfield county and tried to the court, Garlick, J. Judgment 
for the defendant, and appeal by the plaintiff. Error, and cause remanded. 

Argued before Wheeler, C. J., and Maltbie, Haines, Banks, and Yeomans, JJ. 

Philip Reich and Samuel Reich, both of Bridgeport, for appellant. 

Daniel D. Morgan, of New Haven, for appellee. 


MattseEz, J. The plaintiff having secured a judgment against one Mabel E. 
Haskell on account of injuries caused by negligence in the operation of an auto- 
mobile owned by her, brings this action under the provisions of chapter 331 of 
the Public Acts of 1919, to recover the amount of that judgment from the de- 
fendant, which had issued to Miss Haskell a policy of insurance agreeing to indem- 
nify her against loss arising out of such a liability as that involved in the judg: 
ment. The plaintiff alleged that Miss Haskell had duly performed all of the con- 
ditions of the policy incumbent upon her, and to this allegation the defendant filed 
a simple denial. The testimony failed to disclose that Miss Haskell had performed 
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any of those conditions, and the trial court gave judgment for the defendant, 
overruling the plaintiff’s claim that, in the absence of any special defense based 
upon a failure of Miss Haskell to fulfill one or more of those conditions, it ‘was 
not necessary for him to introduce evidence that she had fulfilled them. 

{1, 2] Under Hennessy v. Metropolitan Life Ins. Co., 74 Conn. 699, 703, 52 
A. 490; Vincent v. Mutual Reserve Fund Life Ass’n, 77 Conn. 281, 286, 58 A. 
963; Benanti v. Delaware Ins. Co., 86 Conn. 15, 18, 84 A. 109, Ann. Cas. 1913D, 
826; Martoni vy. Massachusetts Fire & Marine Ins. Co., 106 Conn. 519, 520, 138 
A. 462; and Soritito v. Prudential Ins. Co., 108 Conn. .163, 142 A. 808—it has 
become the established law of this state that one instituting an action upon an 
insurance policy is only obliged to allege in his complaint, in general terms, that 
the various conditions precedent stated in the policy have been fulfilled; that it is 
then incumbent upon the defendant by way of special defense to set up such failure 
to comply with such conditions as it proposes to claim; that the burden rests 
upon the plaintiff to prove compliance with the conditions so put in issue; but 
that, as to other conditions precedent, compliance is presumed, without offer of 
proof by the plaintiff. The Hennessy, Vincent, Benanti, and Soritito Cases all 
dealt with claimed misstatements in the applications for insurance, and in the first 
the rule is based upon the ground of a natural presumption of fact in favor of 
the truth of the solemn acts and declarations involved in entering into such con- 
tracts. The Vincent and Benanti Cases, however, recognize the underlying reason 
for the rule that, in the interest of economy of time and effort and of simplicity 
of procedure, the plaintiff should be relieved. of the necessity of pleading and prov- 
ing facts which the defendant never proposes to put in actual issue. See Piedmont 
Life Ins. Co. v. Ewing, 92 U. S. 377, 23 L. Ed. 610; Chambers v. Northwestern 
Life Ins. Co., 64 Minn. 495, 497, 67 N. W. 367, 58 Am. St. Rep. 549; Orr Trucking 
& Forwarding Co. v. Metropolitan Surety Co., 77 N. J. Law, 749, 752, 73 A. 
541. From this standpoint, the procedure works no drastic change in the principles 
of pleading and proof, but, in the very exceptional situation created by the num- 
erous conditions stated in insurance policies, it regards as not in issue any con- 
dition precedent upon which the defendant does not by a special plea indicate 
that it proposes to rely. Bliss, Code Pleading (3d Ed.) § 356a. The rule thus 
applies not merely to statements made in applications for insurance, but to all con- 
ditions precedent stated in policies of insurance. 

The defendant particularly relies on the failure of the plaintiff to offer evidence 
of compliance, with a provision in the policy, which is designated “a condition 
precedent,” to the effect that, upon the occurrence of any accident covered by the 
policv, the insured would give immediate written notice to the insurer and would 
forward forthwith upon receipt all process and papers relating to any claims, 
suits, or proceedings. Accepting the view of both parties as indicated in their 
briefs that these requirements of the policy are conditions precedent, it would 
follow from the rules we have stated that the plaintiff was not obliged to offer 
proof of a compliance with them in the absence of a special defense alleging a 
failure to do so. It is true that in the Benanti Case, speaking of the right of 
an insured to recover, we state, as the essential facts which he must establish, 
“proof of his interest, the issuance of the policy to him, the loss, and compliance 
with the proofs of loss.” Under the standard form of fire insurance policy, which 
we then had before us, proofs of loss serve two main purposes—they afford the 
basis for .determining the amount of the loss recoverable under the policy; and 
they fix a time when such amount becomes payable. General Statutes, § 4075. A 
plaintiff could hardly establish the basis for a judgment unless he proved that 
he had made such proofs of showed facts having an equivalent effect in the law. 
The provisions of the policy before us as to the giving of written notice of an 
accident and the forwarding of the papers connected with any action growing 
out of it do not present an analogous situation. The defendant having failed to 
put in issue by special plea the compliance of Miss Haskell with these provisions, 
the plaintiff was not obliged to offer evidence that she had complied with them. 

There is error, the judgment is set aside, and the case remanded to be pro- 
ceeded with according to law. 

All concur. 
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CASUALTY 


SCHILLING et al. v. ST. PAUL FIRE & MARINE INS. CO. 
District Court, S. D. New York. October 28, 1927. 
29 Federal Reporter (2d) 607. 

1. INSURANCE—THAT INSURED’S BROKER TOLD INSURER’S AGENT 
OF PREVIOUS THEFT, AND THAT POLICY WAS ISSUED, HELD 
NOT TO CONSTITUTE WAIVER BY INSURER OF INSURED’S 
MISSTATEMENT IN APPLICATION AS TO PREVIOUS THEFT. 

In action on policy of theft insurance, fact that plaintiff’s broker told 
insurance agent of previous theft, and that policy was thereafter issued, held not 
to constitute waiver by insurer of invalidity of policy arising out of misrepre- 
sentation in application to effect that no loss had previously been sustained by 
insured. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 


2. INSURANCE—TESTIMONY THAT INSURED’S BROKER INFORMED 
INSURER’S AGENT OF MISSTATEMENT IN APPLICATION HELD 
INADMISSIBLE. 

In action on policy of theft insurance testimony to conversation between 
insured’s broker and insurer’s underwriting agent as to previous losses by insured 
held inadmissible, where such statements contradicted those of. application which 
was part of policy under agreement, and testimony was introduced to show 
waiver by insurer of invalidity arising out of misrepresentation in application. 

(For other cases, see Insurance, Dec. Dig. § 65[1].) 


At Law. Action by Paul Schilling and another against the Saint Paul Fire 
& Marine Insurance Company on a policy of theft insurance. Verdict directed 
for defendant. 

Judgment affirmed 29 F. (2d) 609. 

Kopp & Markewich, of New York City (Harry Kopp and Samuel Null, both 
of New York City, of counsel), for plaintiffs. 

S. J. Rosenblum, of New York City (Louis Rosenzweig, of New York City, of 
counsel), for defendant. 

FRANK J. CoLEMAN, District Judge. This action was tried before a jury, and, 
under stipulation of counsel, the court reversed decision on defendant’s motion 
to dismiss the complaint and for the direction of a verdict. I have not been 
furnished with a copy of the minutes and the time which has elapsed since 
the trial has made my recollection of the testimony a little uncertain. 

The action was brought upon a policy of theft insurance covering jewelry, 
etc., owned by plaintiffs. The answer set up the affirmative defense that the 
policy was void because of a misrepresentation in the application. In a reply the 
plaintiffs alleged that the invalidity was waived by the defendant. The only 
point now presented is whether or not at trial there was competent evidence 
sufficient to prove such waiver. 

The jury returned a verdict for the plaintiffs in the sum of $7,635, and there 
was sufficient evidence to support a finding that plaintiffs had sustained a loss 
in that amount covered by the policy. On the issue raised by the affirmative 
defense and the reply it was undisputed that the application for the policy did 
contain a misrepresentation, in that it stated that plaintiffs had sustained no 
previous loss of jewelry or furs. Plaintiffs’ broker, however, testified that before 
the policy was issued he had informed defendant’s underwriting agent that 
plaintiffs had sustained a previous loss, and that the underwriter with that 
knowledge nevertheless thereafter issued the policy. 

This testimony as to the conversation between plaintiffs’ broker and defend- 
ant’s agent was objected to on the ground that it was incompetent, but the court 
admitted it for the purpose of obtaining the jury’s decision on the question of 
fact as to whether the conversation ever took place. The jury decided that 
issue in favor of the plaintiffs. It was stipulated, howevr, that the court might 
reserve decision on defendant’s motion to strike out this testimony until after 
counsel would have an opportunity to submit briefs. If that testimony is not 
competent and sufficient to prove a waiver, a verdict must now be directed for 
the defendant under the stipulation entered into at the trial. 

The policy provided: 
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“This Policy is made and accepted subject to the foregoing stipulations and 
conditions and to the stipulations and conditions printed on the back hereof, 
which are hereby made a part of the policy, together with such other provisions, 
stipulations and conditions as may be endorsed hereon or added hereto in writing, 
as herein provided.” 

“This entire Policy shall be yoid if the insured has concealed or misrepre- 
een er” material fact or circumstance concerning this insurance or the subject 
thereof”; , 

“No one shall have power to waive any provision or condition of this Policy 
except such as‘by its terms may be the subject of agreement added hereto, nor 
shall any such provision or condition be held to be waived unless such waiver 
shall be in writing added hereto, nor shall any provision or condition of this 
policy or any forfeiture be held to be waived by any requirement, act or proceed- 
ing on the part of this Company relating to investigation as to circumstances 
attending loss, or to appraisal or to any examination herein provided for; nor 
shall any privilege or permission or waiver affecting the insurance hereunder 
exist or be claimed by the insured unless granted herein or by rider in writing 
added hereto. It. is hereby consented by the insured that as a part of the 
consideration for and as a condition precedent to the issue of this policy and to 
any right of recovery thereunder, any right or privilege which the insured might 
otherwise have under any holding, construction or provision of law as to waiver 
or otherwise, inconsistent with the foregoing is hereby waived.” 

“The within Policy is made and accepted subject to all terms, stipulations 
and conditions contained therein and on the back thereof, and none of said 
terms, stipulations or conditions shall be in any way changed, modified or 
waived unless such change, modification or waiver is expressly permitted by the 
Policy, nor unless made and authenticated by written endorsement added hereon 
or permanently affixed hereto and duly signed by a duly authorized officer or 
agent of the Company.” : 

The written application made by the plaintiffs for the policy stated: 

“We hereby apply for a Policy to be based upon the following warranties 
and agree that this application is a part of the Policy. We understand and agree 
that our right to recover shall be barred in the event of the falsity of any of the 
following answers set forth below:” 

One of the specific statements in the application was: 

“TX. No loss of jewelry and/or furs whether covered by insurance or not 
has ever been sustained by us except: None.” 

It is undisputed that a substantial loss of jewelry had previously been 
sustained, and that the misstatement in the application would have been a 
complete defense to this action if defendant’s underwriting agent had not been 
informed orally of this fact before he issues the policy. The exact testimony on 
this point was that plaintiff’s broker said to the underwriting agent: 

“T have knowledge of a loss which took place by this assured and there is 
no insurance has been carried thereunder. Will it make any difference to you 
in accepting the proposal as is?” 

l'o which defendant’s agent replied, “Leave it here.” 

Plaintiffs’ broker said he left the application, and that thereafter the policy 
was issued. Plaintiffs’ agent was not informed as to the amount of loss, and he 
made no statement that the application was satisfactory, but merely thereafter 
issued the policy. 

[1, 2] It is my opinion that under the terms of the policy these facts which 
have been found by the jury are not sufficient to constitute a waiver of the 
conceded invalidity arising out of the misrepresentation. Furthermore, I believe 
that the testimony as to the conversation between plaintiffs’ broker and defend- 
ant’s underwriting agent was incompetent, and should not have been admitted 
The principles of law governing this situation have been fully established in 
Northern Assur. Co. v. Grand View Building Association, 183 U. S. 308, 22 S. Ct. 
133, 46 L. Ed. 213, and, even if the facts of that case were not sufficiently close 
to the facts in the case at bar to make the holding conclusive here, still it would 
be inconsistent with the entire tenor of the opinion of the court and violative of 
the sentiments repeatedly expressed therein to permit a recovery in this case. 
Plaintiffs urge that, since the application was not a physical part of the policy, 
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the principles in the above case do not apply. It was, however, expressly agreed 
that the “application is a part of the policy,’ and that plaintiffs’ “right to recover 
shall be barred in the event of the falsity of the following answers set forth below.” 
In numerous cases the courts have indicated that stipulations in applications for 
insurance are subject to the same rules of evidence as the terms of the policy 
itself. See Northern Assur. Co. v. Grand View Bldg. Ass’n, supra; Aétna Life 
Ins. Co. v. Frierson (C. C. A.) 114 F. 56; Prudential Ins. Co. v. Moore, 231 U. S. 
560, 34 S. Ct. 191, 58 L. Ed. 367; Mutual Life Ins Co. v. Hilton-Green, 241 U. S. 
613, 36 S. Ct. 676, 60 L. Ed. 1202; Fidelity-Phenix Fire Ins. Co. v. Queen City Co. 
(C. C. A.) 3 F. (2d) 784. 

The testimony, therefore, of plaintiffs’ broker in regard to the conversation 
with defendant’s underwriting agent is directed to be stricken out, and the 
verdict rendered is set aside, and a verdict is directed in favor of the defendant. 
It is further directed that plaintiffs be deemed to have the benefit of an 
exception to each one of these rulings. 

Settle order on notice. 


L. LEWITT & CO., Inc. v. JEWELERS’ SAFETY FUND SOC. 
Court of Appeals of New York. Nov. 20, 1928. 
64 Northeastern Reporter 29. 

3. INSURANCE—ORAL AGREEMENT TO MAKE AND DELIVER INSUR- 

ANCE POLICY IS BINDING INSURANCE CONTRACT 

An agreement for the making and delivery of a policy of insurance, even 
though resting in spoken words, is a binding contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 


4. INSURANCE—NOTICE TO .APPLY FOR RENEWAL OF POLICY, 
APPLICATION AND ACCEPTANCE THEREOF, HELD TO CONSTI- 
TUTE BINDING CONTRACT FOR RENEWAL INSURANCE, UNDER 
CONDITIONS AND TERMS OF PRIOR POLICY. 

Insurer’s notice to insured to make prompt application “to renew” expiring 
policy so that insurer might forward “a renewal” before expiration date, insurer’s 
application for stated amount of insurance “renewed,” and insurer’s acknowledg- 
ment of receipt of application for “renewed insurance,” and statement that it 
accepted same and would issue policy to date from expiration of prior policy, held 
to constitute binding contract for renewal insurance under conditions and terms 
of prior policy. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


5. INSURANCE—AGREEMENT TO RENEW POLICY IMPLIES CONTIN- 
UANCE OF TERMS OF EXISTING POLICY, IN ABSENCE OF 
EVIDENCE THAT CHANGE WAS INTENDED. 

A policy which renews an old policy must renew the terms thereof as they 
stood at the moment of its expiration, and an agreement to renew implies 
continuance of such terms, in absence of evidence that a change was intended. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

6. INSURANCE—RENEWAL POLICY COVERING THEFT OF JEWELRY 
IN CUSTODY OF NAMED SALESMEN HELD SUBJECT TO REFOR: 
MATION TO COVER ALSO JEWELRY IN CUSTODY OF ANOTHER 
SALESMAN, AS PROVIDED BY OLD POLICY. 

Renewal policy covering theft of jewelry while in custody of named salesmen 
of insured held subject to reformation so as to cover also jewelry in custody of 
another salesman, as provided by rider attached to old policy at moment of its 
expiration. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

7. INSURANCE—MERE OMISSION TO READ OR KNOW CONTENTS OF 


ae DOES NOT BAR REFORMATION FOR MISTAKE OR 
RAUD. 


Mere omission to read or know the contents of a written instrument, such as 
an insurance policy, does not bar relief by way of reformation of instrument for 
mistake or fraud. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 
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Appeal from Supreme Court, Appellate Division, First Department. 

Action by L. Lewitt & Company, Incorporated, against the Jewelers’ Safety 
Fund Society. From a judgment of the Appellate Division (221 App. Div. 727, 
224 N. Y. S. 549) reversing on the law and facts a judgment of the Special Term 
for plaintiff and dismissing the complaint, plaintiff appeals. Reversed, and 
judgment of the Special Term affirmed. 

Donald Marks and W. N. Seligsberg, both of New York City, for appellant. 

Lemuel Skidmore and Clarence C. Fowler, both of New York City, for 
respondent. 

Ketiocc, J. The plaintiff, a corporation engaged in the wholesale jewelery 
business, employed agents to exhibit and sell its jewelry to the retail trade. 
On May 8, 1925, the defendant, a corporation engaged in writing burglary 
insurance, issued to the plaintiff a policy, expiring May 1, 1926, insuring the 
plaintiff in the sum of $50,000 against loss through theft of any jewelry belonging 
to it, while the same was without the stores of the plaintiff, in the custody of its 
salesmen Jack Lewitt and William G. Grimes. On May 10, 1925, a trunk of 
jewelry belonging to the plaintiff, in the custody of a salesman of the plaintiff 
named Ernest E. Strauss, was stolen. The plaintiff thereupon brought this 
action for a reformation of the policy and for the recovery of its damages 
sustained through the theft. It asserted that prior to the issuance of the 
policy an agreement had been entered into between the parties whereby the 
defendant agreed to insure its merchandise while in the custody of its salesmen 
Ernest E. Strauss, Jack Lewitt, and William Gy Grimes; that through mistake 
or inadvertence the policy was so drawn that the name of Ernest E. Strauss was 
omitted. The trial court determined that the plaintiff was entitled to reformation 
as demanded, and directed judgment for the plaintiff for the damages sustained. 
The Appellate Division reversed the judgment entered upon the direction, dis- 
approved the findings made by the trial court, made new findings, and directed 
judgment for the defendant dismissing the complaint. 221 App. Div. 727, 224 
N. Y. §. 549. 

The plaintiff had for many years maintained with the defendant policies of 
insurance against theft. On April 10, 1925, it was the holder of a policy, issued 
by the defendant, insuring it in the sum of $50,000, until May 1, 1925, against 
any loss.of its jewelry by theft while such jewelry was in the possession of its 
salesmen Lewitt and Grimes. On or about the date named, the defendant sent 
to the plaintiff a document, upon the face of which there appeared a notice of 
renewal, and upon the back of which there appeared a blank form of application 
for the issuance of a new policy. The notice read as follows: 

“Your insurance in, Class A (Salesmen’s Stocks), policy number 45047 for 
$50,000 expires May 1,-1925, at noon. To renew the above mentioned insurance 
please fill in the application form on the reverse side and return it promptly 
to the office of the Secretary-Treasurer so that renewal may be mailed to you 
before the present policy expires.” 

The plaintiff filled out the blank and returned it to the defendant on April 
13, 1925. The form, as filled out, expressed an application for a policy insuring 
the plaintiff, from May 1, 1925, to May 1, 1926, against the loss by theft of its 
jewelry while the same was in the custody of Lewitt and Grimes. The applica- 
tion, in expressing the amount of insurance which the plaintiff desired, employed 
the following words: “Total amount of insurance, $50,000.00 (Renewed.)” On 
April 17, 1925, the defendant wrote the plaintiff as follows: 


“Your applications for renewed insurance covering merchandise in the 
custody of: 2 salesmen or agents, amounting to $50,000.00, registered mail and 
express in packages amounting to $2,000.00, have been received and accepted 
and the policies will be issued to date from May Ist, 1925. Also your remittance 
of $———, accompanying your application, will be placed to your credit and a 
receipted bill for the amount sent with the policies.” 

Meanwhile, on April 15, 1925, the plaintiff had written the defendant request: 
ing that a rider be issued, to amend its policy, so that coverage of its merchandise 
would be provided for while such merchandise, to the extent of $25,000, was in 
the custody of William G. Grimes; to the extent of $15,000, in the custody of 
Ernest E. Strauss; and to the extent of $10,000, in the custody of Jack Lewitt. 
The plaintiff was entitled, as a matter of right, to have its policy altered, when- 
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ever it saw fit, to provide for coverage of goods while in the custody of other or 
additional salesmen than those named in the policy, provided the sum total of 
insurance was not increased. Complying with the plaintiff’s request, the de- 
fendant, on April 20, 1925, issued a rider to be attached to plaintiff’s policy, 
providing for the coverage of plaintiff’s merchandise in the custody of Grimes, 
Strauss, and Lewitt. The old policy having expired on May 1, 1925, the defend- 
ant, on May 8, 1925, sent to the plaintiff the policy sought herein to be reformed, 
wherein it insured merchandise of the plaintiff while in the custody of William 
G. Grimes and Jack Lewitt. The policy omitted the name of Ernest E. Strauss. 
A clerk of the plaintiff received the new policy through the mail, and, without 
making an examination te learn its terms, placed it in a safe belonging to the 
plaintiff. Two days later, as already stated, certain jewelry, in the custody 
of the plaintiff’s salesman Ernest E. Strauss, was stolen from the plaintiff, and 
for the damage ststained by the plaintiff, through such theft, this action was 
then brought. 


[1-3] “The province of reformation is to make a writing express the bargain 
which the parties desired to put in writing.” Williston on Contracts, § 1549. 
“There must have been a meeting of the minds of the contracting parties 
concerning the agreement, or agreements, which the court is asked to declare 
existent.” Collin, J., in Metzger v. AStna Ins. Co., 227 N. Y. 411, at page 417, 125 
N. E. 814, 816. An agreement for the making and delivery of a policy of insur- 
ance, even though resting in spoken words, is a binding contract of insurance. 
First Baptist Church v. Brooklyn Fire Ins. Co., 19 N. Y. 305; Commercial Mutual 
M. Ins. Co. v. Union Mutual Ins. Co., 19 How. 318, 15 L. Ed. 636; International 
Ferry Co. v. American Fidelity Co., 207 N. Y. 350, 101 N. E. 160; Struzewski v. 
Farmers’ Fire Ins. Co., 226 N. Y. 338, 123 N. E. 661. 


[4-6] In our case, the defendant notified the plaintiff to make prompt 
application “to renew” its expiring policy, so that defendant might forward “a 
renewal” before the expiration date; the plaintiff applied for “Total amount of 
insurance $50,000.00. (Renewed.);” the defendant acknowledged receipt of the 
application for “renewed insurance,” stated that it “accepted” same and would 
issue a policy to date from May 1, 1925. There can be no doubt that the 
plaintiff and the defendant, through these interchanges of written words, had 
entered into a binding contract for renewal insurance. There can be no doubt 
that in the interim between May 1 and May 8, 1925, during which no policy was 
outstanding, the plaintiff was nevertheless insured by the defendant under 
conditions and terms which continued the prior policy. Clearly, a policy which 
renews an old policy must renew the terms of that policy as they stood at the 
moment of its expiration. “An agreement to renew a policy, implies that the terms 
of the existing policy are to be continued, and this would be so of any. instru- 
ment, in the absence of evidence, that a change was intended.” Hay v. Star Fire 
Ins. Co., 77 N. Y. 235, at page 239 (33 Am. Rep. 607). In this instance, the terms 
of the old policy, at the moment of its expiration, provided for a coverage of the 
plaintiff's merchandise while in the custody of Ernest E. Strauss as well as 
while in the custody of Jack Lewitt and William G. Grimes. Therefore, the new 
policy of May 8, 1925, which provided for coverage only while the merchandise 
was in the custody of Lewitt and Grimes, incorrectly expressed the contract 
previously entered into between the parties. : 


[7, 8] It is immaterial that the agents of the plaintiff, during the two days 
elapsing between the receipt of the new policy and the theft, failed to read the 
policy and to note the error in draftmanship which had been made. 


“It has certainly never been announced as the law in this State that the 
mere omission to read or know the contents of a written instrument should bar 
any relief by way of a reformation of the instrument on account of mistake or 
fraud. It is the general rule that where a written instrument fails to conform to 
the agreement between the parties in consequence of the mutual mistake of the 
parties however induced, or the mistake of one party and fraud of the other, a 
court will reform the instrument so as to make it conform to the actual agree- 
ment between the parties.” Earl J., in Albany City Sav. Inst. v. Burdick, 87 
N. Y. 40, at page 46. 


See, to the same effect, Bidwell v. Astor Mutual Ins. Co., 16 N. Y. 263; 
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Welles v. Yates, 44 N. Y. 525, at page 531; First National Bank of Chittenango y. 
Morgan, 73 N. Y. 593, at page 594. 

“In view of the general rule that the renewal is on the same terms as the 
original policy, the insured is justified in presuming that the conditions of the 
renewal will be the same as those of the original policy, in the absence of notice 
to the contrary. If the conditions are not the same, a reformation of the contract 
may be had.” Cooley’s Briefs on Insurance, vol. 2, p. 1409. 

The case of Bidwell v. Astor Mutual Ins. Co., supra, is very much in point. 
There, the plaintiffs had constructed a steamboat for one Crooker. Crooker, in 
order to secure his indebtedness, to the plaintiffs for the work done, executed a 
mortgage upon the vessel and delivered it to them. The plaintiffs applied to an 
agent of the defendant for marine insurance upon the vessel in the sum of $7,000. 
The agent agreed to deliver to the plaintiffs such a policy, with a stipulation to be 
contained therein permitting a total insurance of $50,000. A policy was subsequently 
delivered to the plaintiffs, by the defendant, which contained a provision fixing a 
limit of $40,000 for total permitted insurance. The policy was received by the plain- 
tiffs and not read by them for more than a year, when the vessel had been lost or 
destroyed. It then appeared that the terms of the policy had been violated by 
the taking out of more than $40,000 of insurance. The court granted reformation 
of the policy, to correspond with the terms of the bargain entered into, notwith- 
standing the failure of the plaintiffs promptly to make discovery of the terms of 
the policy, and thereafter to return the policy to the defendant. 

We think that the plaintiff was entitled to a reformation of the terms of the 
policy, and to a judgment as directed by the Special Term. ‘ 

The judgment of the Appellate Division should pe reversed and that of the 
Special Term affirmed, with costs in this court and in the Appellate Division. 

Cardozo, C. J., and Pound, Crane, Andrews, Lehman, and O’Brien, JJ., 
concur. 

Judgment accordingly. 


COMMERCIAL CASUALTY INS. CO. v. CAPITAL CITY SURETY 
CO. et al. 
Supreme Court, Appellate Division, First Department. December 7, 1928. 
231 New York Supplement 494. 

1. INSURANCE—OWNER’S INDEMNITY INSURER AND SURETY ON 
APPEAL BOND FROM JUDGMENT FOR INJURIES HELD ENTITLED 
TO SUBROGATION TO ALL OWNER’S RIGHTS. 

Insurer, indemnifying owner of premises against loss by reason of legal li- 
ability and becoming surety on appeal by owner from judgment for injuries, held 
entitled to be subrogated to all rights of owner of premises 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

4. INSURANCE—OWNER’S INDEMNITY INSURER AND SURETY ON 
APPEAL BOND HELD SUBROGATED TO OWNER’S' RIGHTS 
AGAINST LESSEE CAUSING INJURY AND AGREEING TO SAVE 
OWNER HARMLESS. 

Owner's indemnity insurer and surety on appeal bond from judgment against 
owner and lessee for injuries caused by lessee’s negligence held subrogated to 
rights of owner against lessee agreeing to save owner harmless. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Appeal from Special Term, New York County. ; 

Action by the Commercial Casualty Insurance Company against the Capital 
City Surety Company and another. From an order of the Supreme Court dis- 
missing plaintiff's complaint for insufficiency upon motion of the defendants, plain- 
tiff appeals. Order reversed, and motion denied, with directions. 

See, also.— App. Div——, 231 N. Y. S. 169. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, 
‘3. 

Daniel Mungall, of New York City, for appellant. 

Bernard L. Spiegel, of New York City, for respondents. 

Merrett, J. The action is in equity, and, as a part of the relief demanded, 
plaintiff asks for an injunction pendente lite restraining the defendants Walter Fe- 
der by his guardian ad litem, Isidor Feder, and Isidor Feder, individually, from 
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issuing executions against the property of the Ambassador Holding Corporation, 
and from collecting certain judgments held by the said Feders against the Am- 
bassador Holding Corporation and one Simon Gluckstern out of the property of 
the said Ambassador Holding Corporation. After the disniissal of the plaintiff's 
complaint, the plaintiff made an independent motion that a temporary injunction 
issue, which motion in turn was denied at Special Term; the same justice sitting 
in both motions. 

The facts, briefly, are as follows: The plaintiff issued its policy of liability 
insurance whereby it agreed to indemnify the said Ambassador Holding Corpor- 
ation against loss by reason of legal liability. The Ambassador Holding Corpora- 
tion owned a building at 2851-2857 Valentine Avenue, New York City. It leased 
a store in said building to the defendant Gluckstern. Under the terms of the lease, 
Gluckstern agreed to keep in repair the glass windows in the store leased to him 
and to indemnify the Ambassador Holding Corporation, his lessor, from liability 
for any injury. A window in the store leased to the defendant Gluckstern became 
out of repair, the glass fell out and injured the infant defendant Feder. As the 
result of the injury sustained, the infant defendant, by his father and guardian 
ad litem, sued to recover damages for the injuries sustained. The father also 
brought an independent action to recover for expenses attendant upon the injuries 
suffered by his infant son. The actions were brought by the Feders against the 
Ambassador Holding Corporation, as the owner of the property, and against 
Gluckstern, the lessee, whose negligence caused the injuries of which the plaintiffs 
complained. In these actions the Feders, both son and father, recovered judgments 
against the Ambassador Holding Corporation and against Gluckstern in the sums 
of $6,149.75 and $1,649.75, respectively. By the judgments Gluckstern was held li- 
able because of his failure to keep the glass window in repair, he being in con- 
trol of the premises at the time. The Ambassador Holding Corporation was held 
liable because, as owner of the premises, it was responsible to the public, and, al- 
though the lease provided that Gluckstern should indemnify the owner from li- 
ability, it could not thereby escape liability to the Feders. Appeals were taken 
from the judgments obtained by the Feders, and both affirmed by this court. 

It is the contention of plaintiff that Gluckstern was liable over to the Ambas- 
sador Holding Corporation under the provisions of the lease which it granted to 
him. According to the allegations of the complaint, the plaintiff offered to pay 
the full amounts of the Feder judgments if the Feders would in turn assign their 
judgments to the plaintiff. This the Feders refused to do. The object in ask- 
ing assignments of the judgments, instead of satisfying the same, was not alone 
to hold Gluckstern liable to the plaintiff as surety for the Ambassador Holding 
Corporation, and therefore entitled to be subrogated to any rights of the Ambas- 
sador Holding Corporation as against Gluckstern, but also to enable the plaintiff, 
under such subrogation, to collect of the defendant Capital City Surety Company, 
which had executed an undertaking to perfect the appeal of Gluckstern from the 
Feder judgments. The amended complaint states at length the express terms of 
the lease whereby Gluckstern assumed the duty of repairing any damage to the 
glass in the store and to indemnify the landlord from, any liability for injury oc- 
curring on the sidewalk in front of the premises for any cause whatsoever, and 
to hold said owner harmless therefrom. It appeared at the trial that Gluckstern 
was primarily responsible to the Feders for the injuries sustained, as he was in 
control of the window and under duty to keep it in repair, and that the injuries 
were sustained as the result of his failure to perform his duty in that respect. 
The Ambassador Holding Corporation, the landlord and plaintiff's assured, was 
held liable as the owner of the premises; the court holding that the landlord 
could not escape liability by reason of the obligation of Gluckstern to keep the 
property in repair. 

There was nothing shown upon the trial that the owner had created any nui- 
sance, and it fairly appeared that the only connection that the owner had with 
the building was that of owner and lessor. Gluckstern was the person actively 
negligent and in control of the premises and primarily responsible for the injuries 
sustained. The Ambassador Holding Corporation was only secondarily liable by 
reason of constructive negligence. It is the contention of the plaintiff that under 
such circumstances the owner is entitled to recover over as against Gluckstern, 
who was primarily liable.. As before stated, the defendant Capital Surety Company 
executed its undertaking on appeal on behalf of the defendant Gluckstern from 
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the Feder judgments, and having issued its undertaking to secure the payment of 
the judgments against Gluckstern, the plaintiff seeks to have the judgments as- 
signed to it in order,that it may collect the judgments against the said surety com- 
pany and its principal, Gluckstern. The Capital City Surety Company undertook 
to be liable for the judgments against Gluckstern, who was primarily liable and 
the only person charged with active negligence. The plaintiff joined the Feders 
as defendants in the present action that they might be compelléd to accept pay- 
ment of the judgments and assign the same to the plaintiff. 

[1] The plaintiff, as an indemnity insurer and as surety upon the undertaking 
given on appeal by the Ambassador Holding Corporation from the Feder judg- 
ments, is entitled to be subrogated to all the rights of the Ambassador Holding 
Corporation, the owner of the premises. Ocean Accident & Guarantee Corpora- 
tion v. Hooker Electrochemical Co., 240 N. Y. 37, 47, 147 N. E. 351; John Wana- 
maker, New York v. Otis Elevator Co., 228 N. Y. 192, 126 N. E. 718; Lord & 
Taylor v. Yale & Towne Mfg. Co., 230 N. W. 132, 129 N. E. 346. 

2, 3] Certainly the owner has the right to recourse over against its lessee, 
who was primarily liable and who agreed to save the owner of the property harm- 
less. It also had a right of action against the lessee’s surety under its undertaking 
to pay the judgments. Hinckley v. Kreitz, 58 N. Y. 583, at page 591. This action 
is in equity and is primarily to compel the Feders to assign the judgments in or- 
der that the plaintiff may be subrogated to the rights of the assured. It is neces- 
sary to keep the judgments alive in order that Gluckstern’s surety, the Capital 
City Surety Company, may not have its liability canceled by having the judgments 
satisfied. It is also necessary to have subrogation decreed to prevent the levying 
of execution against the property of the Ambassador Holding Corporation. Ac- 
cording to the allegations of the complaint, the plaintiff stands willing to pay the 
judgments, only requiring that the judgments be assigned to it for its protection. 
It is only through the granting of a temporary restraining order that the plaintiff 
is entitled to relief. If the Feders are permitted to collect the judgments through 
the issuance of executions against the owner, the result will be that the judgments 
will be satisfied out of the property of the Ambassador Holding Corporation, the 
owner of the property, and, having been satisfied, the Capitol City Surety Com- 
pany will escape liability. According to the allegations of the complaint, the Fe- 
ders have threatened to issue executions against the Ambassador Holding Corpora- 
tion and thereby collect the whole amount of the judgments from the said Am- 
bassador Holding Corporation, unless it or the plaintiff herein, as its insurer, 
pay one-half of the amount of the judgments in satisfaction thereof and in addition 
release the defendant Gluckstern from his liability over to the plaintiff and to 
the Ambassador Holding Corporation. 

There can be no question as to the liability of the real tort-feasor, Gluckstern, 
over to the Ambassador Holding Corporation, which has been held to have been 
only constructively and secondarily. negligent. City of Brooklyn v. Brooklyn City 
Railroad Co., 47 N. Y. 475, 7 Am. Rep. 469; Prescott v. Le Conte, 83 App. Div. 
482, 82 N. Y. S. 411; Phoenix Bridge Co. v. Creem, 102 App. Div. 354, 92 N. Y. 
S. 855, aff'd 185 N. Y. 580, 78 N. E. 1110; City of Rochester v. Campbell, 123 N. 
Y. 405, 25 N. E. 937, 10 L. R. A. 393, 20 Am. St. Rep. 760. 

[4] There is no question whatever but that the plaintiff, as the insurer and as 
surety for the Ambassador Hdlding Corporation, is subrogated to its rights as 
against Gluckstern, the lessee. It was said by Chief Judge Hiscock in Ocean Acci- 
dent & Guarantee Corporation v. Hooker Electrochemical Co., supra, at page 47 


of 240 N. Y. (147 N. E. 353): 


“It is so well settled as not to require discussion that an insurer who pays 
claims against the insured for damages caused by the default or wrongdoing of a 
third party is entitled to be subrogated to the rights which the insured would have 
had against such third party for its default or wrongdoing. This right of subro- 
gation is based upon principles of equity and natural justice. We recognize at 
once the fairness of the proposition that an insurer who has been compelled by his 
contract to pay to or in behalf of the insured claims for damages ought to be re- 
imbursed by the party whose fault has caused such damages and the principle of 
subrogation ought to be liberally applied for the protection of those who are its 
natural beneficiaries. Under the circumstances presented in this case the right 
is in some of its results not different than would be the assignment by the insured 
of its right of action against the primary wrongdoer for the fault which has 
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caused the damages which have been paid by the insurer. (Hart v. West [West- 
ern] R. R. Co., 13 Met. [Mass.] 99, [46 Am. Dec. 719]). The subrogee acquires 
rights which as between it and the insured are beyond the power of cancellation 
and destruction by the latter and under our practice is entitled to enforce these 
rights by an action in its own name and without joining the insured as a party. 
(Lord & Taylor, Inc. v. Yale & Towne Mfg. Co., 230 N. Y. 132 (129 N. E. 346.)” 

An appeal was taken from the denial of the plaintiff $s motion for a temporary 
restraining order to this court, and in a decision made by this court in November 
(Commercial Casualty Insurance Co. v. Capital City Surety Co. et al., impleaded 
with Isidor Feder et ‘al..——App. Div. , 231 N. Y. S. 169), it was unanimously 
held that the restraining order should have been granted at Special Term, and the 
order denying the plaintiff’s application therefor was reversed. An opinion was 
written by Mr. Justice Proskauer of this court, in which his four associates then 
sitting concurred, which, I think, covers every question presented upon this appeal, 
and enunciates the doctrine that the plaintiff, as indemnity insurer, will, by 
payment of the judgments, be subrogated to all the rights of the assured, the 
Ambassador Holding Corporation, including its right of action over against Gluck- 
stern. 

The order appealed from should be reversed with $10 costs and disburse- 
ments, and defendants’ motion denied with $10 costs, with leave to the defendants- 
respondents to answer within 20 days from service of order upon payment of said 
costs. Order filed. All concur. 


UNITED STATES en “OO CO. v. TAYLOR. 
o. 3114. 
Court of Civil Appeals of Texas. Amarillo. Nov. 21, 1928. 
Rehearing Denied Dec. 5, 1928. 
11 Southwestern Reporter (2d) 340. 

1. INSURANCE—CLAUSE IN POLICY PROHIBITING WAIVER OR 
ALTERATION OF CONDITIONS EXCEPT BY INDORSEMENT BY 
OFFICER OF INSURER HELD VOID. 

Provision in insurance policy that no condition or statement therein should 
be waived or altered except by indorsement by officer of insurer held void, since 
insurance company could not by any such provision deprive itself of fundamental 
right to make contract. 

(For other cases, see Insurance, Dec. Dig. §§ 144[2], 385.) 


2. INSURANCE—INSURANCE AGENT, WITH AUTHORITY TO ISSUE 
AND DELIVER POLICIES AND ACCEPT PREMIUMS, CAN BIND 
INSURER IN REPRESENTATION THAT THEFI' POLICY COVERED 
DIAMONDS AT CERTAIN PLACE (REV. ST. 1925, ART. 5056). 
Agents of insurance company having authority to issue policies, accept 

premiums, and deliver policies, and having issued policy sued on, had authority 

under Rev. St. 1925, art. 5056, to bind insurer in representations to insured that 
policy covered theft of diamonds at hotel to which she had removed. 


(For other cases, see Insurance, Dec. Dig. § 144[2].) , 


Appeal from District Court, Wichita County; P. A. Martin, Judge. 

Action by Roy A. Taylor against the United States Fidelity & Guaranty 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellant. 

— Muse & Taylor and J. T. Montgomery, all of Wichita Falls, for 
appellee. 

RANDOLPH, J. This cause has twice been before this court and once before 
Commission of Appeals of Texas. See (Tex. Civ. App.) 253 S. W. 1169, (‘T'ex. 
Com. App.) 273 S. W. 320, and (Tex. Com. App.) 283 S. W. 161. Statements of 
the case heretofore made by this court’ and the Commission of Appeals obviates 
the necessity for a preliminary statement of the case now on appeal before this 
court. 

The appeal is taken from a judgment rendered by the trial court without 
the intervention of a jury, for the plaintiff, Roy A. Taylor. 

The Commission of Appeals, in their decision in the last-named report, hold 
that, as there was evidence in the record of a conversation held in the office of 
Lowery, Finch & Co., between Mrs. Taylor and the man in charge of the office, 
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which the plaintiff in error, Roy A. Taylor, insisted had the effect of a waiver of 
the policy provision, which limits liability for loss by burglary or theft to a loss 
at the Scott street residence, but which question the Commission of Appeals also 
held they could not consider, because plaintiff’s petition contained no allegations 
of waiver, except as specifically predicated upon the conversation between Mrs. 
Taylor and Wynn, and, in view of these facts, reversed the judgment of the 
Court of Civil Appeals and remanded the case to the trial court, we suppose for 
the purpose of giving appellee in the case an opportunity to amend his pleadings 
as to the waiver claimed therein. 

This appeal is based upon several propositions, but is only necessary for us 
to decide two questions presented: First, the insurance policy covering the 
property as it was in the private residence of appellee at 508 Scott street, Wichita 
Falls, Tex., and, the plaintiff having alleged and proved certain representations 
which he insists constitute a new contract by waiver, alleged to have been made 
by certain agents of defendant insurance company, did such agent or agents 
have authority to make such waiver? Second, does the limitation upon the 
making of such new contract which is contained in the following clause of the 
policy: “No condition or statement herein shall be waived or altered except by 
indorsement executed by an officer of the insurer. No agent or other person 
shall have the right to affect a waiver or a change thereof”—estop the plaintiff 
from asserting his right to recover under the waiver or new contract? 

{1, 2] It appears from the evidence that Lowery, Finch & Belcher were the 
agents of appellant at Wichita Falls, Tex.,-and had authority to issue policies, 
accept premiums, and to deliver policies. Having issued the policy herein sued 
on, they had the authority, under article 5056, Revised Civil Statutes, to bind 
appellant in the representations made to Mrs. Taylor that the insurance policy 
she had covered the diamonds at the Westland Hotel, to which hotel she and 
her husband had removed from their residence on Scott street, unless that 
authority was abridged or denied by the clause of the insurance policy above 
quoted. Morrison v. Insurance Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63. 

The appellee contends that the clause quoted is void for the reason that the 
insurance company could not by any such provision deprive itself of its funda- 
mental right to make a contract. We sustain this contention. In the case of 


Morrison vy. Insurance Co., supra, Judge Stayton, for the Supreme Court, says: 
‘ “And the case seems to settle down to the simple question whether a person, 
who has agreed that he will only contract by writing in a certain way, precludes 


himself from making a parol bargain to change it. I'he answer is manifest. 
A written bargain is of no higher legal degree than a parol one. Either may 
vary or discharge the other; and there can be no more force in an agreement in 
writing not to agree by parol than in a parol agreement not to agree in writing. 
Every such agreement is ended by the new one which contradicts it.” 

See, also, Wagner v. Insurance Co., 92 Tex. 555, 50 S. W. 569; Niagara Ins. 
Co. v. Lee, 73 Tex. 646, 11 S. W. 1024; Continental Fire Ass’n v. Norris, 30 Tex. 
Civ. App. 299, 70 S. W. 769, 771; Home Mutual Insurance Co. v. Nichols 
(Tex. Civ. App.) 72 S. W. 442. 

It appearing from the record that the agent of the company made the 
representations charged by the plaintiff, as found by the trial court by virtue of 
his judgment, that such agent was one who had authority to waive the provision 
set out in’the policy and above quoted, and that the attempt of the insurance 
company to limit the authority of such agent by such clause in its policy was and 
is void, and finding no reversible error, we affirm the judgment of the trial 
court. 





Misc. | Midwest Mut. Ins. Ass’n. v. De Hoet 


MISCELLANEOUS 


MIDWEST MUT. INS. ASS’N. v. DE HOET. (No. 39222.) 
Supreme Court of Iowa. Dec. 14, 1928. 
222 Northwestern Reporter 548. 

1. INSURANCE—STATUTE PLACING VENUE OF SUITS TO COLLECT 
INSURANCE ASSESSMENTS IN COUNTY OF MEMBER’S RESI- 
DENCE HELD NOT TO IMPAIR CONTRACT OF STATE WITH SUB- 
SEQUENTLY ORGANIZED CORPORATION AS ‘TO POLICY RE- 
eHow). PAYMENT OF ASSESSMENTS ELSEWHERE (CODE 1927, 
§ 11 : 

Code 1927, § 11044, requiring actions by insurance companies to collect nonlife 
insurance assessments to be brought in county of member’s residence held not to 
impair obligation of contract of insurance corporation with state, as to insurance 
contract requiring payment of assessments in county other than that of member’s 
residence, where statute became effective prior to organization of corporation and 
the issuance of the insurance contract. 


(For other cases, see Insurance, Dec. Dig. 197[1].) 


Appeal from Municipal Court of Des Moines; J. E. Mershon, Judge. 

Plaintiff, as appellant herein, challenges the constitutionality of section 11044 
of the Code of 1927. Such is the one question presented for decision. The plain- 
tiff is a Mutual Insurance Company, which insures against loss to growing crops 
by hail. The defendant carried insurance in such association, and thereby became 
a member thereof. The plaintiff brought its action in the municipal court of Des 
Moines in Polk county for the recovery of an assessment against the defendant. 
The defendant, being a nonresident of Polk county and an actual resident of Jas- 
per county, Iowa, challenged the right of plaintiff to maintain such action in any 
other county than that of his own residence. Such contention was predicated 
upon section 11044, Code 1927, which is as follows: 

“11044. Nonlife Insurance Assessments. No court other than that of the 
county in which the member resides shall have jurisdiction of actions to collect 
assessments levied by associations organized under the provisions of chapter 406, 
but such actions shall be brought in the county of the member’s residence, any 
statement or agreement in the policy or contract of insurance, the application 
therefor, or any other contract entered into between the member and the associa- 
tion to the contrary notwithstanding.” 

The lower court sustained the contention of the defendant, and dismissed the 
action. The plaintiff has appealed. We have no argument for the appellee. Af- 
firmed. 

C. B. Stull, of Des Moines, for appellant. 

Evans, J. The appellant presents five specific grounds of challenge to the 
legislation. These may conveniently be reduced to three: (1) That appellant’s ar- 
ticles of incorporation and by-laws constitute a contract with the state of Iowa 
and that section 11044 impairs such contract; (2) that such section impairs the 
obligation of plaintiff's existing contract of insurance with the defendant; (3) 
that such section is invalid, in that it constitutes class legislation. 

[1, 2] Appellant sued upon the defendant’s written application for insurance. 
In this application, the defendant agreed to pay “all just assessments at Des Moines, 
Iowa, and to be governed by the Articles of Incorporation and By-laws of the 
Association.” Appellant in its brief sets forth certain of its alleged articles and 
by-laws; but the articles and by-laws thus set forth do not appear in the record. 
Taking the recitals of the brief, it appears that the plaintiff was organized as a 
corporation in May, 1926. Section 11044 became effective in April, 1925. The ap- 
plication signed by the defendant bears date of June 7, 1926. Inasmuch as the 
statute was enacted prior to the organization of the corporation, and prior to the 
contract of insurance, it cannot be said that its enactment impaired any then exist- 
ing obligation of a contract. The plaintiff therefore is in no position to challenge 
the constitutionality thereof on such grounds. The statute was a part of the ex- 
isting law at the time of its incorporation, and, as such, became a part of its arti- 
cles and by-laws. 


[3, 4] As to the other ground of challenge, it is sufficient to say that the sta- 
tute is purely remedial. It simply fixes the venue of an action. In no legal sense 
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does it impair the right of action. It is argued that, if the plaintiff be required 
to bring its suits for collection of assessments in the respective counties of 
which the respective defendants are resident, it will impose so great a burden 
upon the plaintiff as to render its causes of action’ without practical value. 
The undertaking of the insured is to pay “all just assessments.” He has a right 
to be heard on the justness and validity of the assessment. According to the 
brief, the plaintiff does business in 98 counties other than Polk. It is per- 
missible to legislation to deem the plaintiff present in every county wherein it does 
business. If it be more convenient to the plaintiff to bring all its suits in Polk 
county, it is self-evident that it would be equally inconvenient for all members non- 
resident in Polk county. If the plaintiff could not afford to bring suit for a small 
assessment in a distant county, neither could the resident of such county afford 
to defend in Polk county. It was permissible to the Legislature to believe that 
the power to bring all suits for assessments in one county could, and probably 
would, operate oppressively. It is argued that the effect of the statute is to render 
all assessments payable in the county of the member’s residence; whereas the con- 
tract of the member renders the same payable in Des Moines. The contention is 
not sound. Notwithstanding the statute, it is still the duty of the member ’to pay 
at Des Moines according to his contract. If he fails to do so, he has breached 
his contract and has become suable thereby. The right to sue a defendant in the 
county where the contract is made payable is purely statutory. It is not an in- 
herent or fundamental right independent of the statute as appellant contends. In- 
deed, under the statute, the primary jurisdiction over a defendant is in the county 
of his residence. An exception is made where suit is brought upon a contract pay- 
able in a particular place. This exception is statutory, and is itself qualified by 
section 11044. 

Whether the grounds of challenge here made, or any of them, would be avail- 
able to one who held an existing contract at the time the legislation went into ef- 
fect, we have no occasion to consider; nor do we pass upon the validity of the 
statute in that regard. We hold at this point only that such section is unassailable 
by one whose rights accrued after the statute came into effect. 


[5-7] Il. Is the statute vulnerable to the charge that it is class legislation and 
that its application to the particular persons and corporations is arbitrary and un- 
reasonable, whereby it is rendered unconstitutional? The Constitution requires 
that laws be uniform in their application and operation. This means that they must 
be applicable to all persons under like circumstances. A statute may in fact be 
applicable in a practical sense to a small fraction only of the people, who com- 
pose the state, because only such small fraction of people have seen fit to put 
themselves into the circumstances to which the statute applies. The statute is not 
rendered necessarily unconstitutional by reason of such fact. Practical legislation 
must of necessity create classification. The rule of restraint upon the legislative 
body in that regard is that its classifications must be predicated upon natural and 
reasonable distinction and not upon an arbitrary or capricious one. The rule in 
this regard is well settled by our previous cases and by universal authority in all 
jurisdictions of this country. See Hubbell v. Higgins, 148 Iowa, 36, 126 N. W. 
914, Ann. Cas. 1912B, 822; Shaw v. Marshalltown, 131 Iowa, 128, 104 N. W. 1121, 
10 L. R. A. (N. S.) 825, 9 Ann. Cas. 1039; Mumford v. Railway Co., 128 Iowa, 
685, 104 N. W. 1135; McGuire v. C., B. & Q. R. R., 131 Iowa, 340, 108 N. W. 
902, 33 L. R. A. (N. S.) 706; Same v. Same, 219 U. S. 549, 31 S. Ct. 259, 55 L. 
Ed. 328; Carroll vy. Greenwich Insurance Co., 199 U. S. 401, 26 S. Ct. 66, 50 L. Ed. 
246; State v. Fairmont Creamery Co., 153 Iowa, 702, 133 N. W. 895, 42 L. R. A. 
(N. S.) 821. 


[8] The contention of the appellant is that the classification’ of this statute is 
arbitrary and unreasonable, in that it applies only to insurance other than life in- 
surance and that it therefore works a discrimination in its operation as between life 
insurance and non-life insurance. 


It will be noted that this statute (which we have quoted above) purports to 
apply to “assessments levied by associations’ organized under the provisions of 
Chapter 406.” Turning to chapter 406, we find that it is one of the seventeen chap- 
ters of title 20 of the Code of 1924. This title is devoted wholly to the subject of 
insurance in all its numerous forms. It deals with the subject of life insurance 
under different sections and different chapters. Chapter 406 deals with the form 
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of insurance described in its caption as follows: “Mutual Fire, Tornado, Hail- 
storm and Other Assessment Insurance Associations.” Forty sections are devoted 
to this subject in this chapter. It will be noted by the foregoing caption that it 
applies to all assessment insurance associations. Section 11044 does not purport to 
classify. It simply recognizes the classification already made in anofhier title of 
the Code. If the classification is to be deemed an arbitrary one, then the offending 
statutes are to be found in title 20 of the Code. That a statute should deal spe- 
cifically with assessment insurance, as distinguished from other forms of insur- 
ance, is not to our minds suggestive of an arbitrary classification. That legisla- 
tion, which confers power to levy assessments ex parte upon member policyholders, 
should also regulate the method of collection of such assessment, as would afford 
reasonable protection io the assessed member against illegal or unjust assessment, 
is not to our minds suggestive of arbitrary classification. 

In McAunich v. Railroad, 20 Iowa, 338, we discussed the question of uniform- 
ity in the application of a statute as follows: “[Such] laws are general and uni- 
form, not because they operate upon every person in the state, * * * but be- 
cause every person who is brought within the relations and circumstances pro- 
vided for, is affected by the law. They are general and uniform in their operation 
upon all persons in the like situation, and the fact of their being general and uni- 
form is not affected by the number of persons within the scope of their operation.” 

In McGuire v. C., B. & Q. R. R., 131 Iowa, 340, 108 N. W. 902, 33 L. R. A. 
(N. S.) 706, we said: “But the reasonable classification of persons for the pur- 
poses of legislation according to occupation, business, or other circumstances, by 
which one class or portion of the people is differentiated from other portions or 
classes, has often been held not to be a violation of this constitutional guaranty. 
The mere fact that legislation is special, and made to apply to certain persons and 
not to others, does not affect its validity, if it be so made that all Persons subject 
to its terms are treated alike under like circumstances and conditions.” 

In Carroll v. Greenwich Insurance Co., 199 U. S. 401, 26 S. Ct. 66, 50 L. Ed. 
246, the Supreme Court of the United States had before it the question of the 
validity of a statute that was confined in its application to fire insurance companies 
alone. The discussion of that court on that question is enlightening and necesstrily 
authorative. It said: “At the argument before us more special reasons were as- 
signed. It was pressed that there is no justification for the particular selection 
of fire insurance companies for the prohibitions discussed. * * * If an evil is 
specially experienced in a particular branch of business, the Constitution embodies 
no prohibition of laws confined to the evil, or doctrinaire requirement that they 
should be couched in all-embracing terms. It does not forbid the cautious advance, 
step by step, and the distrust of generalities which sometimes have been the weak- 
ness, but often the strength, of English legislation. Otis v. Parker, 187 U. S. 606, 
610, 611 (23 Sup. Ct. 168, 47 L. Ed. 323, 328). And if this is true, then, in view 
of the possible teachings to be drawn from a practical knowledge of the business 
concerned, it is proper that courts should be very cautious in condemning what 
Legislatures have approved. If the Legislature of the State of Lowa deems it de- 
sirable artificially to prevent, so far as it can, the substitution of combination for 
competition, this court cannot say that fire insurance may not present so conspic- 
uous an example of what that Legislature thinks an evil as to justify special treat- 
ment. The imposition of a more specific liability upon life and health insurance 
companies was held valid in Fidelity Mutual Life Ass’n v. Mettler, 185 U. S. 308 
(22 Sup. Ct. 662, 46 L. Ed. 922). See, also, Missouri Pacific Ry. Co. v. Mackey, 
127 U. S. 205 (8 Sup. Ct. 1161, 32 L. Ed. 107); Orient Insurance Co. v. Daggs, 
172 U. S. 557 (19 Sup. Ct. 281, ‘43 L,. Ed. 552); Otis v. Parker, 187 U. S. 606 (23 
Sup. Ct. 168, 47 L. Ed. 323); ‘Home Life Insurance Co. v. Fisher, 188 U. S. 726, 
727 (23 Sup. Ct. 380, 47 L. Ed. 667, 668).” 

See, also, Southwestern Oil Co. v. Texas, 217 U. S. 114, 30 S. Ct. 496, 54 L. 
Ed. 688; Western Union v. Commercial Milling Co., 218 U. S. 406, 31 S. Ct. 59, 
54 L. Ed. 1088 (36 L. R. A. [N. S.] 220, 21 Ann. Cas. 815); Griffith v. Connecticut, 
218 U. S. 563, 31 S. Ct. 132, 54 L. Ed. 1151; Kentucky Union v. Kentucky, 219 U. 
S. 141, 31 S. Ct. 171, 55 L. Ed. 137; German Alliance Co. v. Hale, 219 U. S. 307, 
31 S. Ct. 246, 55 L. Ed. 229; Brown v. Kentucky, 217 U. S. 563, 30 S. Ct. 578, 54 
L. Ed. 883; Williams v. Arkansas, 217 U. S. 79, 30 S. Ct. 493, 54 L. Ed. 673 (18 
— Cas. 865). See, also, State v. Standard Oil Co., 111 Minn. 85, 126 N. W. 
27. 
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We think the foregoing should be deemed a sufficient discussion of the ques- 
tion raised by appellant at this point. We are clear that the statute is not vulner- 
able to the charge of arbitrary classification. 

The judgment of the lower court is affirmed. 

Stevens, C. J., and Faville, Kindig, Wagner, Albert, De Graff, and Morling, 
JJ., concur. 


JOSEPH, Inc., v. ALBERTI, CARLETON & CO., Inc., et al. 
Supreme Court, Appellate Division, First Department. December 28, 1928. 
232 New York Supplement 168. 

1. INSURANCE—EVIDENCE HELD TO SHOW BROKER MISREPRE- 
SENTED INSURANCE WAS PLACED, ENTITLING PLAINTIFF TO 
REIMBURSEMENT AGAINST BROKER FOR AMOUNT RECOVER- 
ABLE AS IF INSURANCE HAD BEEN PLACED. 

In dction against insurance broker for reimbursement for loss by burglary 
of what plaintiff would have been able to recover from insurer had insurance 
been placed by broker, evidence of letter written by broker before burglary, 
reciting that it had placed burglary insurance as requested, corroborating testi- 
mony of oral conversation with officer of broker stating insurance had been 
effected, together with other evidence, showed as fact that reckless misrepre- 
sentation was made by broker and that insurance was not effected entitling 
plaintiff to recovery. f 

(For other cases, see Insurance, Dec. Dig. § 103.) 


2. INSURANCE—CASUAL STATEMENT BY INSURER’S INSPECTOR 
CANNOT CONSTITUTE NOTICE TO INSURED REQUIRED FOR 
CANCELLATION. 

Casual statement by inspector for insurance company cannot take place of 
definite notice to which an insured is entitled as condition precedent to cancel- 
lation of insurance binder for burglary and fire insurance. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


3. INSURANCE—STATEMENT BY INSURER’S INSPECTOR THAT COM- 
PANY WOULD NOT WRITE BURGLARY POLICY UNLESS ALTER- 
ATIONS WERE MADE HELD NOT TO RELIEVE BROKER FROM 
LIABILITY FOR MISREPRESENTING INSURANCE WAS PLACED. 


In action against insurance broker for reimbursement for loss by burglary 
for which plaintiff would have been able to recover from insurer had insurance 
been placed by broker, statement by inspector for insurance company that 
company would not write policy unless certain physical changes were made in 
premises did not imply that insurance binder, which broker represented had been 
effected, was to be summarily canceled, and hence did not relieve broker of 
liability for misrepresenting insurance was placed. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


4. INSURANCE—EVIDENCE OF FORCEFUL ENTRY HELD SUFFICIENT 
TO BRING LOSS WITHIN BURGLARY POLICY INTENDED TO BE 
WRITTEN BY BROKER SUED FOR MISREPRESENTING POLICY 
WAS PLACED. 


In action against insurance broker for reimbursement for loss by burglary 
for which plaintiff would have been able to recover from insurer had insurance 
been placed by broker, evidence that pane of glass had been broken in door of 
basement through which it was possible to open door, and that outer metal door 
had not been locked, held sufficient evidence of outward marks of violence by 
tools to bring loss within terms of burglary policy which broker intended to 
write. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from T'rial Term, New York County. 

Action by Joseph, Incorporated, against Alberti, Carleton & Company, 
Incorporated, and another. From a judgment entered upon a directed verdict for 
defendants, plaintiff appeals. Reversed, and judgment directed for plaintiff. 

y Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer. 
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Benjamin Algase, of New York City (David L. Podell, of New York City, of 
counsel), for appellant. 

Frederick M. Thompson of New York City for respondents. 

ProsKAUER, J. The defendants had for many years been insurance brokers 
for plaintiff. Prior to April 12, 1921, the plaintiff was engaged in the alteration 
of an adjoining building to be used as an annex to its business. On April 12, 
1921, it concededly requested the defendant to effect fire and burglary insurance 
upon merchandise to be moved into the annex. The plaintiff’s manager testified 
that on the afternoon of April 12, 1921, Alberti, an authorized officer of the 
defendant corporation, told him over the telephone that the insurance had been 
effected, that the risk was bound, and that the plaintiff could proceed to occupy 
its new premises. This conversation is denied by Alberti. The crucial issue thus 
raised will be hereafter discussed. The plaintiff moved merchandise into the 
annex, and on the night of April 13, 1921, suffered a loss by burglary. The 
insurance in fact was not effected, and the plaintiff brought this suit claiming 
that it relied upon the reckless false statement of Alberti that burglary insurance 
had been bound and that it was entitled to reimbursement from the defendant 
for what it would have been able to recover from an insurer had the insurance 
been placed. The case was tried before the court without a jury upon a stipula- 
tion that a verdict might be directed as though jury were present. This appeal 
is from a judgment based upon a verdict for the defendants. 

[1] The opinion of the trial justice impliedly assumes the truth of the 
plaintiff’s testimony as to the representation. Any contrary finding would be 
against the weight of the evidence. The testimony of the plaintiff’s witness is 
strongly corroborated by a letter of confirmation written by the defendant 
stating: “In accordance with your request we have effected $25,000 fire and 
burglary insurance on merchandise, at 2 West 5lst Street.” This letter was 
mailed prior to the burglary and received thereafter. It is therefore not in 
itself a representation. It is, however, strong corroboration of the claim that the 
oral representation testified to by plaintiff’s witness was made by Alberti. The 
credibility of Alberti, on the other hand, is seriously impaired by his cross- 
examination. Upon thetrial he categorically denied that the telephone con- 
versation occurred, but in an examination had shortly before the trial itself, he 
specifically refused to deny that it had occurred and repeatedly claimed merely a 
lack of recollection. Indyd, upon the trial he asserted that he had really 
effected the insurance, and he admits conversations with the representatives of 
.the insurance company which clearly show upon his part a consciousness of 
dereliction of duty to the plaintiff. 

We find as a fact, therefore, that the reckless misrepresentation was made 
and that the insurance was not effected. 

[2, 3] The defendant also opposes recovery upon the ground that plaintiff 
had no right to rely upon the representation because an inspector of the insur- 
ance company prior to the burglary stated to a bookkeeper of the plaintiff’s, after 
an inspection of the premises on the very day upon which the burglary occurred, 
that the company would not write a policy unless certain physical changes were 
made in the premises. The bookkeeper denies that the conversation occurred. 
He is a disinterested witness, no longer in the plaintiff's employ, and his credi- 
bility is unimpeached. Moreover, there is nothing in the conversation which 
should have led the plaintiff to believe that the binder was being terminated. 
A somewhat casual statement by an inspector cannot take the place of the 
definite notice to which the plaintiff was entitled as a condition precedent to 
the cancellation of an insurance binder. It was not to be inferred from the 
inspector’s statement that the company would not write the policy unless 
alterations were made that the binder was to be summarily and instantaneously 
canceled. 


[4] The defense relied also upon the claim that there was no sufficient 
evidence of outward marks of violence by tools to bring the loss within the 
terms of the form of policy which it intended to write. An examination of the 
premises upon the morning after the burglary disclosed that a pane of glass had 
been broken in a door of the basement. Through the aperture thus created it 
was possible for a burglar to insert his hand and unlatch the door. It was 
inferable that the glass was broken by the use of some tool or instrument. The 
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testimony showed satisfactorily that an outer metal door had not been locked. 
We hold that there is sufficient evidence to bring the case within this term of 
the policy which the defendant intended to procure. The judgment appealed 
from should therefore be reversed with costs, and judgment directed for the 
plaintiff with costs. 

Judgment reversed with costs, and judgment directed for plaintiff with costs. 
Settle order on notice. All concur. 


FELDMEYER v. ENGELHART. (No. 6796.) 
Supreme Court of South Dakota. Dec. 31, 1928. 
222 Northwestern Reporter 598. 

1. INSURANCE—INSTRUCTION, TO FIND FOR OWNER SUING AGENT 
FOR FAILING TO GET INSURANCE, IF HE DID NOT USE REA- 
SONABLE DILIGENCE OR FAILED TO NOTIFY OWNER, HELD 
NOT ERRONEOUS. 

Where there was evidence that insurance agent’s failure to write policy as 
agreed was due to negligence and forgetfulness, instruction to find for owner, if 
agent failed to procure insurance from want of reasonable diligence or, though 
using reasonable diligence, failed to notify owner that there was no insurance, 
was not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


4. INSURANCE—IN ACTION FOR BREACH OF CONTRACT TO PRO- 
CURE INSURANCE, EVIDENCE HELD TO WARRANT DENIAL OF 
DIRECTED VERDICT, AND TO SUPPORT VERDICT. 

In action against insurance agent for breach of his agreement to procure 
insurance, evidence held sufficient to support verdict and to justify denial of de- 
fendant’s motion for directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from Circuit Court, Day County; Robert D. Gardner, Judge. 

Action by A. C. Feldmeyer against D. H. Engelhart. From a judgment for 
plaintiff, and an order denying a new trial, defendant appeals. Affirmed. 

C. C. Busch, of Waubay, and Babcock & Babcock, of Sisseton, for appellant. 

Lewis W. Bicknell, of Webster, for respondent. 

Miser, C. In 1927, respondent owned the contents of a hotel at Pickerel Lake. 
Appellant was engaged in the hardware business and in writing insurance. About 
July 1st, appellant talked to respondent at the hotel about fire insurance on its 
contents. Respondent asked appellant to procure him $1,500 of such insurance, 
but, on examination of the rate book there had by appellant, it was discovered 
that no rate was given therein for insurance on property at Pickerel Lake. How- 
ever, appellant stated to respondent that, estimating from the rate given therein 
on property at Enemy Swim Lake, a policy for $1,500 would cost about $34. Ap- 
pellant left with the understanding that he would attempt to get such a policy. 
On July 12th, respondent went to appellant’s place of business, and, appellant 
being out, respondent paid $30 to appellant’s clerk to apply on the insurance policy, 
and received a receipt therefor so stating. A few days later appellant again saw 
respondent. Respondent testified that appellant said: “I haven’t got that rate 
yet. I have forgotten it, but will attend to this right away. You have paid $30 
on the policy; and the balance I will put on your book account, I will do it this 
way. I will apply the $30 on your book account and charge the policy on your 
‘book account.” To which respondent replied, “It is all right with me if I get the 
policy ;” whereupon appellant said, “You will get the policy.” According to appel- 
lant, instead of the conversation above described, appellant tendered back to 
respondent his check for $30, and said: “I haven’t got any rate on the insurance 
yet, and can’t write it up.” Respondent said, “When you get a rate, write 
it up.” Appellant replied, “All right.” He then made a receipt on his regular 
receipt form, and said, “I will call you up and let you know as soon as I 
get the rate;” then, at respondents request, appellant credited the $80 on appellant's 
store account, which then amounted to over $60. Appellant testified that he 
wrote twice in July to the general inspection bureau for a rate, but received 
neither a rate nor a reply; that he did not write or telephone to respondent 
as to the result of his efforts, nor did he discuss the matter further, until after a 
fire in October destroyed the hotel and its contents. 
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Immediately after the fire, according to the testimony of appellant as an ad- 
verse witness, appellant told respondent that he had been unable to get a rate, 
that no policy had been issued, and that he had had no opportunity to inform re- 
spondent. According to respondent, appellant said: “I am sorry, but I forgot 
about that policy. They never sent me the rate, and there wasn’t a policy written.” 

Claiming the property destroyed to have been of the value of $2,300, respon- 
dent sued appellant for damages for breach of the contract to procure insurance, 
and asked judgment for $1,500. In his answer, appellant pleaded a general denial 
and no other defense. On trial, the jury returned a verdict for respondent on all 
the issues, and for damages in the sum of $1,037.90. From the judgment thereon 
and from the order denying appellant’s motion for a new trial, this appeal is taken. 
The assignments of error are argued under three main heads: Those relating to 
rulings on evidence; those relating to the insufficiency of the evidence; and those 
relating to instructions. We find no errors in the rulings on evidence which are 
prejudicial or which merit discussion. 

[1] Appellant also assigns as error the giving of the following instruction: 

The court instructs the jury, that where an owner of property requests an 
agent to procure insurance thereon, and the agent agrees to do so, and is free 
to do so, the effect of such contract is to obligate the agent to use reasonable 
diligence to procure the insurance and seasonably to notify the owner of the 
property in the event of the failure of such attempt to procure insurance; 

“And in this case, if you believe that from the preponderance of the 
evidence, that the defendant did agree to procure insurance as claimed by plain- 
tiff, and find he failed to do so from want. of reasonable diligence, or having 
used reasonable diligence, and failed to procure insurance, he failed to notify the 
plaintiff of the fact that there was no insurance, then your verdict will be for the 
plaintiff.” 

Appellant contends that the foregoing instruction is erroneous, because it 
charges the jury that it might hold defendant liable, regardless of the fact 
that he had no rate and no rate was ever furnished him so that he could write 
the insurance; but there was evidence that appellant’s failure to write the 
policy was due to his neglect and forgetfulness. This evidence was contradicted 
by appellant, but it presented a question of fact for the jury. Furthermore, the 
instruction complained of takes into consideration appellant’s inability to get a 
rate, after a diligent effort to do so, by saying, in effect, that all appellant was 
required to do to avoid liability was to tell respondent that he had not succeeded 
in getting a rate and could not write the policy. The instruction as given fairly 
instructed the jury as to the law, and is in harmony with Lindsay v. Pettigrew, 
5 S. D. 500, 59 N. W. 727, and Russell v. O’Connor, 120 Minn. 66, 139 N. W. 148. 
In the case last cited, the Minnesota court said: “What duty did the defendant 
owe to the plaintiff under the contract so made? * * * The relation created, 
* * * constituted the defendant an insurance broker, and as such he undertook 
to use reasonable diligence to get the property insured; that is, upon the facts 
of this case, he undertook to have the property rated and to take all other steps 
necessary to authorize him to write the policy, and in the event of his being 
unable to protect the plaintiff’s property by insurance, then seasonably to notify 
the plaintiff of his inability so to do.” 


[2] Appellant also assigns as error the refusal of the court to give an instruc- 
tion requested by him. No useful purpose would be served in setting out this 
instruction in full. It stated the conversation and transaction of the middle of 
July, according to the testimony of appellant hereinbefore set out, excepting 
that it omitted therefrom the material facts that appellant retained the $30 paid 
on the premium and gave to respondent a regular receipt therefor; and, in 
response to respondent’s statement, “When you get a rate, write it up,” 
appellant replied, “All right.” After so partially stating the facts, according to 
appellant’s own version of the transaction, the requested instruction advised the 
jury that, if respondent never inquired further, he would not be justified in 
believing that such insurance had been written. Whether appellant would have 
been liable, under circumstances materially different from those testified to by 
him, and entirely different from those testified by respondent, was a matter of 


no concern to the jury; and the refusal to give the requested instruction was 
not error. 
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[3, 4] On the question of the sufficiency of the evidence, it should be 
remembered that the verdict resolves in respondent’s favor any conflict in the 
evidence. Miller v. Johnson, 49 S. D. 506, 207 N. W. 478; Christensen v. Holm, 
33 S. D. 174, 144 N. W. 919. As so viewed, the evidence is sufficient to support 
the verdict and to justify the trial court in denying appellant’s motion for a 
idirected verdict. 

The judgment and order appealed from are affirmed. 

Burch, P. J., and Polley, Sherwood, Campbell, and Brown, JJ., concur. 


WHITE v. GOUDCHAUX. (No. 2207.) 
Court of Civil Appeals of T’exas. El Paso. Nov. 15, 1928. 
Rehearing Denied Dec. 13, 1928. 
11 Southwestern Reporter (2d) 614. 

1. INSURANCE—ASSURED IN PROPER CASE MAY RESCIND CON- 
TRACT EVIDENCED BY POLICY AND PREMIUM NOTE, ON DIS- 
COVERING FALSE REPRESENTATION RESPECTING SICK BENE- 
FITS. 

Assured in a proper case may rescind insurance contract, evidenced by policy 
and note for the premium, on discovering falsity of representation concerning 
provision in policy for sick benefits. 

(For other cases, see Insurance, Dec. Dig. § 248.) 


2. INSURANCE—ASSURED, NOT RETURNING OR OFFERING TO RE- 
TURN LIFE POLICY OR OTHERWISE SHOWING REPUDIATION, 
UNTIL LONG AFTER DISCOVERING II' WAS MISREPRESENTED, 
COULD NOT ASSERT MISREPRESENTATION AS DEFENSE TO 
ACTION ON PREMIUM NOTE. 

Assured, not returning or offering to return life policy, or to otherwise show 
repudiation thereof, until 14 months after discovering that policy was not as 
represented to him, held barred from asserting misrepresentation as a defense 
to action on note given by him for premium. 

(For other cases, see Insurance, Dec. Dig. § 187[2].) 


3. INSURANCE—EVIDENCE NOT SHOWING LETTERS WRITTEN FOR 
ASSURED CONSTITUTED ELECTION BY ASSURED TO RESCIND 
CONTRACT, PEREMPTORY INSTRUCTION FOR PLAINTIFF, SUING 
ON PREMIUM NOTE, HELD PROPER. 

Evidence in action on premium note for life policy failing to show that 
alleged letters written for assured by daughter to insurer constituted election 
by assured to rescind contract peremptory instruction for plaintiff held properly 
given. 

(For other cases, see Insurance, Dec. Dig. § 187[1].) 

Appeal from County Court at Law No. 1, Tarrant County; David McGee, 
Judge. cath 

Action by J. L. Goudchaux against Will T. White. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Houtchens & Clark, of Fort Worth, for appellant. 

C. A. Wright, of Fort Worth, for appellee. 

Hiccins, J. This suit originated in the justice court. It is a suit by appellee, 
Goudchaux, against appellant, White, upon a promissory note executed by the 
latter to Goudchaux’s order in the sum of $171.33, dated August 28, 1925, due 
four months after date. Upon appeal to the county court at law, the jury was 
peremptorily charged to find for the plaintiff. ; 

The note was given to cover the first year’s premium upon an insurance 
policy for $3,000 upon appellant’s life, issued by the Southern Life Insurance 
Company, of Fort Worth, Texas. The payee of the note was the agent of 
such company, and represented it in soliciting appellant’s application for the 
policy. 

In bar of the action defendant set up that Goudchaux falsely and fraudulently 
represented that the policy to be issued contained certain accident and sick 
benefit provisions, which, in fact, it did not contain, wherefore the consideration 
for the note had failed. 

The suit was filed March 8, 1927, which was about 18 months after the 
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execution and delivery of the policy by the insurer, and about 14 months after 
the maturity of the note. The testimony of defendant is sufficient to show 
a misrepresentation by appellee as to\the terms of the policy relating to sick 
benefits, which misrepresentation was made at the time appellant was solicited 
to apply for the policy. He further testified: 

“He didn’t explain to me whether I would be entitled to that after I got to be 
60 years old, and besides that before this note become due I got sick and had a 
nervous breakdown and wrote to the company about it, and the company never 
did answer me about whether I was going to get anything on it. This note 
became due in August, I think it was, so I never paid any attention to it until 
in July, 1927, and they sued on it, and I told them I didn’t want the policy as 
it wasn’t what they had sold me. It was about a year before they sued me; they 
never had answered my letters. * * * I first found out what this policy really 
contained when I wrote them that letter about paying me for my benefit—my 
sickness, I began then to realize what I was up against * * * When I found 
out the policy was not as represented I told them it was not—well I didn’t 
exactly tell them either. I just refused to pay the note because they refused to 
pay me my accident policy. I didn’t think it was necessary for me to pay my 
$117, when they wouldn’t pay me no sick benefit, and they waited for a little 
better than.a year before they said anything about it * * * I got sick before 
the note became due. The note became due in August. * * * I wrote them a 
couple of letters. After I found out the policy was not as represented, then I 
notified them to that effect; I told him I didn’t—I would have turned the policy 
back if they had_canceled this note, but they never did give me any answer. 
* * * T had a nervous breakdown. I was played out and not able to work. I 
wrote to the company and told them I was sick and would like to have some 
sick benefit if they could pay it. I told them that I couldn’t attend to my affairs. 
* * * JT wrote them a couple of letters. My daughter wrote the letters. I 
didn’t read them. I didn’t write that letter; that was my daughter who wrote it; 
I didn’t write it. I think I know what was in that letter. I never did see the 
letters at all.” 

[1] We have no doubt of the right of an assured, in a proper case, to have 
rescinded the contract evidenced by a policy, and note given for the premium, 
upon discovery of the falsity of a representation respecting a sick benefit provision. 
Mutual Life Ins. Co. v. Hargus (Tex. Civ. App.) 99 S. W. 580. The question is 
sometimes complicated by the failure of the assured to familiarize himself with 
the terms of the policy when it is delivered to him, and consequent delay in dis- 
covery of the fraud practiced. 


(2] But in the present case appellant, by his own testimony, shows that before 
the note was due, which was four months after the policy was delivered, he learn- 
ed it did not contain the sick benefit provision as represented. Notwithstanding 
this knowledge he failed then to exercise his right to rescind. Upon discovering 
that the policy was not as represented, it was incumbent upon him to return or 
offer to return the policy or otherwise show repudiation and rescission upon his 
part. By failing so to do the policy remained a binding obligation upon the as- 
surer according to its terms and bars appellant’s defense when sued upon the pre- 
mium note. It has been so held in this state in cases upon facts similar to this 
one. New York Life Ins. Co. v. Miller, 11 Tex. Civ. App. 536, 32 S. W. 550; 
Ribble v. Roberts (Tex. Civ. App.) 180 S. W. 620. See, also, Travelers’ Ins. Co. 
v. Jones, 32 Tex. Civ. App. 146, 73 S. W. 978; Leigh v. Brown, 99 Ga. 258, 25 
S. E. 621, and 3 Cooley, Briefs on Insurance, p. 2852. 

In the second case cited it was said: “The refusal of Wilson to respond to this 
letter and his neglect to conform to the request therein made, with the continuous 
retention of the policy on the part of appellee, is sufficient, we think, to show his 
acquiescence in and ratification of the policy as written, and will therefore estop 
him from asserting the contrary. Having had the benefit of the policy from its 
date, thereby giving the beneficiary a right of action thereon in the event of his 
death, he should not now be permitted to repudiate the payment of the notes on the 
ground of failure of consideration; but, on the contrary, that he did must be re- 
garded as an election by him to treat the policy as being in full force.” 


[3] It is true appellant testifies about some letters he says his daughter 
wrote for him to the assurer. The daughter did not testify. It was not shown 
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they were stamped and mailed. The officers and employees of the assurer in 
charge of its correspondence and files testified no such letters were ever received. 
All of defendant’s evidence as to the contents of the letters has been quoted. As- 
suming they were written and received by the insurer, defendant’s testimony does 
not show that they constituted an election by him to rescind the contract. For 
the reason stated, the court did not err in giving the peremptory instruction. 

[4] The overruling of the general demurrer to the plaintiff’s supplemental pe- 
tition presents no reversible error. If it be assumed the pleading was defective in 
the particular alleged, it is plain upon the whole record the omission complained of 
did not in any wise contribute to the judgment rendered. So, if the demurrer 
was improperly overruled, the error is harmless. Davis v. White (Tex. Civ. 
App.) 207 S. W. 679; Wyatt & Wingo v. White (Tex. Com. App.) 228 S. W. 154; 
Midland & N. W. R. Co. v. Midland Mercantile Co. (Tex. Civ. App.) 216 S. W. 
627; Merchants’ & Bankers’, etc., v. Williams (Tex. Civ. App.) 181 S. W. 859. 
This is particularly true as to a justice court case, where the pleadings are not 
required to be in writing. Article 2388, R. S. 

Affirmed. 
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LIFE 
In re STURDEVANT. 
District Court, W. D. New York. December 26, 1928. 
29 Federal Reporter (2d) 795. 
INSURANCE—EVIDENCE HELD NOT TO SHOW THAT ENDOWMENT 

POLICY WAS OBTAINED, OR PREMIUMS PAID THEREON, WITH 

INTENT TO DEFRAUD BANKRUPT’S CREDITORS (INSURANCE 

LAW N. Y. § 55-A). 

Evidence held not to show that endowment policy issued more than five years 
before bankruptcy was obtained, or premiums paid thereon, with intent to defraud 
bankrupt’s creditors, and hence bankruptcy trustee was entitled only to cash sur- 
render value of policy to extent of proved claims of creditors which existed when 
Insurance Law N. Y. (Consol. Laws, c. 28) § 55-a, became effective. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

In Bankruptcy. Motion for an order to review an order of referee in bank- 
ruptcy, denying a motion of J. Beals Sturdevant, bankrupt, and beneficiaries un- 
der an insurance policy, for surrender thereof. Order of referee set aside. 

Floyd W. Annabel, of Bath, for bankrupt and insurance beneficiaries. 

Herbert A. Heminway, of Corning, N. Y. (Leland B. Bryan, of Corning, N. 
Y., of counsel), for trustee. 

ADLER, District Judge. This is a motion for an order to review the order of 
Hon. Delmar L. Darrin, referee in bankruptcy, dated June 9, 1928, denying the mo- 
tion made by the bankrupt and the beneficiaries under an insurance policy, for the 
surrender to them of the insurance policy, and determining that the said policy is 
not exempt from the claim of creditors of the bankrupt. The referee further 
decided that the trustee in bankruptcy is vested with the cash surrender value of 
the policy and is entitled thereto. 

The bankrupt, J. Beals Sturdevant, conducted a private banking business in 
the village of Avoca, Steuben county, N. Y., for about 22 years. On February 11, 
1928, he filed a petition in bankruptcy. All of the property of the bankrupt, with 
the exception of the insurance policy, which will hereafter be described, has been 
converted into cash by the trustee. 

On or about May 1, 1923, the Equitable Life Assurance Society issued its pol- 
icy No. 3,170,920, being a 10-year endowment contract, insuring the bankrupt in 
the sum of $10,000. The beneficiaries named in the policy are Minne E. Sturde- 
vant, wife of the insured, and J. Lila Sturdevant Camm, daughter of the insured, 
in equal shares. The policy by its terms reserves the right to the insured to change 
the beneficiary or beneficiaries without their consent or knowledge, and it also 
reserves the right to the insured to assign the policy without the consent or knowl- 
edge of the beneficiary or beneficiaries. 

About December 1, 1926, Sturdevant assigned this policy to the Farmers’ & 
Mechanics’ Trust Company of Bath, N. Y., as security for a loan. Besides this 
policy the trust company held a mortgage and some notes as collateral for Sturde- 
vant’s indebtedness to it. After the adjudication in bankruptcy, the trustee paid 
the indebtedness due to the trust company and the trust company executed a re- 
lease of any interest they had in the insurance policy. The cash surrender value 
of the policy as of February 11, 1928, the date of the adjudication in bankruptcy, 
is $2,794.06. The trustee now claims the policy and the surrender value thereof as 
an asset of the bankrupt’s estate. 

The determination of the questions involved depends upon the application and 
effect of section 55-a of the New York Insurance Law, which became effective os 
March 31, 1927. Consol. Laws N. Y. c. 28. Prior to the enactment of this statute, 
the trustee would without question be entitled to the proceeds of the policy. The 
questions raised by the statute as applied to the facts in this case are: 

(1) The constitutionality of the statute. 

(2) Does the statute create a valid exemption of the insurance policy? 

(3) Does it apply to policies issued or indebtedness created prior to the en- 
actment of the statute? 

(4) Was the policy obtained or were the premiums paid thereon with the at- 
tempt to defraud creditors? 

The first three questions are determined by the decision in the Matter of Mor- 
ris Messinger, trading as Diener & Co. (ex parte Thomas F. Riley), 29 F.(2d) 
158, decided by the Circuit Court of Appeals for the Second Circuit on November 
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19, 1928. It holds that section 55-a of the state Insurance Law, which took effect 
March 31, 1927, should be construed so as not to operate retroactively, and to af- 
fect only such claims as arose after March 31, 1927. 

As to the fourth question, whether the policy was obtained or the premiums 
paid thereon with intent to defraud creditors, I am of the opinion that they were 
not. The policy was issued to the bankrupt about May 1, 1923, and more than 5 
years before the bankruptcy. The testimony as to the bankrupt’s financial condi- 
tion and course of business was that during the 22 years he had been conducting 
the private banking business his capital of $50,000, and at least $30,000 of the de- 
positors’ money in addition had been lost. There is no evidence from which I 
can conclude that the bankrupt was insolvent when he took out the policy 5 
years ago. 

The order of the referee in bankruptcy, dated June 9, 1928, is set aside, and 
an order may be entered to the effect that the trustee in bankruptcy shall be en- 
titled to the cash surrender value of the policy to the extent of the proved claims 
of creditors, if any, which existed on March 31, 1927. 


WELLHOUSE v. UNITED PAPER CO. et al. (two cases). 
Circuit Court of Appeals, Fifth Circuit. January 7, 1929. 
536: 


No. 5367. 
29 Federal Reporter (2d) 886. 

1. INSURANCE—FIRM OF WHICH INSURED WAS PRINCIPAL STOCK- 
HOLDER AND PRINCIPAL EXECUTIVE OFFICER HAD INSURABLE 
INTEREST IN HIS LIFE. 

Firm of which insured was one of principal stockholders, and of which he was 
vice president and principal executive officer, had an insurable interest in his life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. INSURANCE—LIFE INSURANCE POLICY ORIGINALLY VALID DOES 
NOT CEASE TO BE SO BY CESSATION OF BENEFICIARY’S IN- 
TEREST IN INSURED’S LIFE, UNLESS POLICY SO PROVIDES. 

A policy of life insurance originally valid does not cease to be so by cessation 
of beneficiary’s interest in life of insured, unless so provided in policy itself. 

(For other cases, see Insurance, Dec. Dig. § 123.) 

3. INSURANCE—FIRM PAYING FOR INSURANCE ON LIFE OF STOCK- 
HOLDER AND OFFICER OWNED POLICY, AND WAS BENEFI- 
CIARY OF ITS PROVISIONS, AS RESPECTS CHANGING BENEFI- 
CIARY. 

Where insurance on life of principal stockholder and officer of firm was ac- 
quired at expense of and for benefit of firm, such firm was owner of policy and 
beneficiary of its provisions, including one as to changing beneficiary, and what- 
ever rights insured had he held in trust for firm which consideration proceeded. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE—LIFE INSURANCE BEING TAKEN FOR _ FIRM, _IN- 
SURED, AFTER CEASING CONNECTION WITH FIRM, COULD NOT 
CHANGE BENEFICIARY WITHOUT ITS CONSENT. a 
Where insurance on life of one of principal stockholders and the principal 

executive officer of firm was taken out for benefit of firm and was paid for by 

firm, insured, after ceasing his connection with firm, had no right to change bene- 
ficiary without its consent, under policy reserving right to change beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeals from the District Court of the United States for the Northern Dis- 
trict of Georgia; Samuel H. Sibley, Judge. 

Actions by Mrs. Belle L. Wellhouse, individually, against the United Paper 
Company and others, and by Mrs. Belle L. Wellhouse, as executrix of the will of 
Alvin Wellhouse, deceased, against the United Paper Company and others. From 
the decrees, plaintiff appeals. Affirmed. 

E. Marvin Underwood, of Atlanta, Ga., (Underwood, Haas & Gambrell, of 
Atlanta, Ga., on the brief), for appellant. , 


John A. Sibley and Shepard Bryan, both of Atlanta, Ga., for appellee Mu- 
tual Life Ins. Co. 
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Spaulding, MacDougald & Sibley, of Atlanta, Ga., for appellee United Paper 
Co. 

Before Walker and Bryan, Circuit Judges, and Dawkins, District Judge. 

WALKER, Circuit Judge. On April 7, 1925, the Mutual Life Insurance Com- 
pany of New York issued a policy of insurance on the life of Alvin Wellhouse in 
the sum of $50,000, payable to United Paper Company, its successors or assigns. 
At that time the insured and his brother Louis Wellhouse were the principal stock- 
holders of the United Paper Company; Louis being the president, and Alvin the 
vice president and the principal executive officer, of the company. The policy was 
obtained pursuant to an agreement between the brothers that it be taken out for 
the benefit of the paper company. Prior to the making of that agreement, the 
brothers several times had. discussed the question of business insurance. After the 
brothers had so agreed, Alvin Wellhouse, in his own name, made application to the 
insurance company for $50,000 insurance on his life upon the ordinary life plan, 
naming as beneficiary “United Paper Company Business.” That application was 
made on a printed form which contained the following: “12. I reserve the privilege 
of changing the beneficiary. (If not desired, state No.) az 

Nothing was inserted in the space containing the dotted line. The policy is- 
sued in pursuance of that application contained the following: 

“If the interest of a beneficiary shall have vested in the Insured, or if the right 
to change the beneficiary has been reserved, the Insured, if there be no existing 
assignment of this Policy, may, from time to time, while this Policy is in force, 
designate a new beneficiary, with or without reserving the right to change the bene- 
ficiary, by filing written notice thereof at the Home Office of the Company accom- 
panied by this Policy for suitable indorsement hereon. Such change shall take 
effect upon the indorsement of the same on the Policy by the Company. 

“The right to change the beneficiary has been reserved.” 

So far as appears, the matter of a change of beneficiary was not mentioned in 
any discussion or agreement preceding the application for the policy. On the same 
medical examination, Alvin Wellhouse obtained an additional $10,000 of insurance, 
payable to his wife. The amount of the first premium on the first-mentioned policy 
was paid out of funds of the paper company and was not charged to the account of 
Alvin Wellhouse. The subsequent premiums were paid in the same way. On July 
1, 1926, Alvin Wellhouse severed his connection with the paper company, having 
sold his stock to his brother Louis and members of the latter’s family. The policy 
in question had no cash surrender value until three premiums should be paid, and 
nothing was said or done about it in the transactions which resulted in Alvin Well- 
house ceasing to have any connection with the paper company. On July 24, 1926, 
Alvin Wellhouse wrote to the agent through whom the policy was obtained, stating 
that he thought the policy was of no more value to the company, and saying: “If 
such is the case, and no cost to me till the next premium is due, please have same 
made payable to Belle L. Wellhouse.” That letter was followed by occurrences with 
reference to the proposed change of beneficiary which, in view of a conclusion sta- 
ted below, need not be set out. The policy remained in the possession of the paper 
company, and that company did not consent to a change of beneficiary. Upon the 
death of the insured and the assertion of claims under the policy by the paper com- 
pany and by the appellant, the widow of the insured, individually and as executrix, 
the insurer filed a bill of interpleader, and paid into court the amount called for by 
the policy. The court sustained the claim of the paper company. 

In behalf of the appellant, it was contended that upon the insured ceasing to 
have any connection with the paper company or any interest therein, he was entitled, 
under the quoted provision of the policy, to change the beneficiary, and that he did 
all that was required to effect a change of beneficiary, where the insurer raised no 
question as to the method adopted by the insured to accomplish that result. If 
without the consent of the paper company the insured did not have the right to have 
the beneficiary changed, it is not material to determine whether what he did to that 
end would have been effective if he had had that right. 


_ [1-4] At the time the policy was issued, the paper company had an insurable 
interest in the life of the insured. United States v. Supplee-Biddle Co., 265 U. S. 
189, 44 S. Ct. 546, 68 L. Ed. 970. This proposition was not controverted. A policy 
of life insurance originally valid does not cease to be so by the cessation of the 
beneficiary’s interest in the life of the insured, unless so provided in the policy it- 
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self. Connecticut Mutual Life Ins. Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251; 
Grigsby v. Russell, 222 U. S. 149, 32 S. Ct. 58, 56 L. Ed. 133, 36 L. R. A. (N. S.) 
642, Ann. Cas. 1913B, 863. In obtaining the policy the insured acted, not for him- 
self individually, but for the paper company, which paid for the insurance. The 
insurance having been acquired at the expense and for the benefit of the paper com- 
pany, that company was the owner of the policy and the beneficiary of its provi- 
sions, including the one as to changing the beneficiary. Whatever rights or privi- 
leges the insured had under the terms of the policy, he held in trust for the party 
from whom the consideration proceeded. Smithsonian Institution v. Meech, 169 
U. S. 398, 407, 18 S. Ct. 396, 42 L. Ed. 793; Rothwell v. Dewees, 2 Black, 613, 17 
L. Ed. 309; 26 R. C. L. 1219. The policy as a whole was an asset of the paper 
company. Nothing in the evidence as to the circumstances attending the issue of 
the policy furnishes any support for the contention that Alvin Wellhouse, before or 
after he ceased to have any connection with the paper ,company, had the right to 
change the beneficiary without the consent of the paper company. We conclude that 
he did not have that right, and that the court did not err in making the above- 
mentioned ruling. 
The decree is affirmed. 


DREEBEN v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Circuit Court of Appeals, Fifth Circuit. January 17, 1929. 
Rehearing Denied February 13, 1929. 

No. 5372. 

29 Federal Reporter (2d) 963. 

1. INSURANCE—NOTICE OF INTENTION TO CLAIM FORFEITURE OF 
LIFE POLICY: IF PREMIUM WAS NOT PAID ON DUE DATE HELD 
SUFFICIENT, THOUGH FORFEITURE COULD NOT BE HAD UNTIL 
EXPIRATION OF PERIOD OF GRACE (INSURANCE LAW N. Y. § 92). 
Notice, stating that right of forfeiture of life policy would be exercised on due 

date of premium if not paid, and containing saving clause sufficient to call attention 

to protection granted to policyholder during period of grace, held sufficient under 

Insurance Law N. Y. (Consol. Laws, c. 28) § 92, as to right to claim forfeiture, 

though there could be no forfeiture until expiration of the period of grace. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. INSURANCE—THAT FORMAL NOTICE REQUIRING PAYMENT WAS 
NOT GIVEN BEFORE EXPIRATION OF EXTENSION PERIOD HELD 
IMMATERIAL, AS REGARDS RIGHT TO FORFEIT LIFE POLICY FOR 
NONPAYMENT OF PREMIUM ON DUE DATE (INSURANCE LAW 
NL YS 92); 

Since Insurance Law N. Y. (Consol. Laws, c. 28) § 92, relating to forfeiture of 
policies, does not require an insurance company to give notice of the expiration of 
an extension period that is granted for the payment of a premium, it was immater- 
ial, as regards forfeiture of life policy for nonpayment of premium, that another 
formal notice requiring payment on penalty of forfeiture was not given as required 
by statute at least 15 days before expiration of agreement extending time for pay- 
ment of premium. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

3. INSURANCE—TIME FOR PAYMENT OF PREMIUM HELD NOT EX- 
TENDED FOR GRACE PERIOD BEYOND EXPIRATION OF EXTEN- 
SION AGREEMENT, WHERE NOT INCORPORATED THEREIN. 
Where grace provision of life policy was not incorporated in agreement ex- 

tending time for payment of premiums, time for payment was not extended for 31 

days as provided in policy beyond expiration of extension agreement. 

(For other cases, see Insurance, Dec. Dig. § 357. 

4. INSURANCE—FEES FOR EXTENDING PERIOD TO PAY PREMIUM ON 
LIFE POLICY HELD NOT, UNDER FACTS SHOWN, TO HAVE BEEN 
ACCEPTED IN PART PAYMENT OF PREMIUM. 

Under agreement for extension of time for payment of premium on life policy, 
where extension fees were not considered as payments on premiums, but became 
property of insurer, and fees were to be returned if premium was paid, otherwise 
policy should lapse as of date premium was due, contention that extension fees 
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were accepted in part payment of premium and were in fact paid for privilege of 
keeping policy in force during such period cannot be sustained. 


(For other cases, see Insurance, Dec. Dig. § 360[1].) 


5. INSURANCE—RIGHT TO ASSERT LAPSE OF LIFE POLICY HELD 
NOT WAIVED BY INSURER’S CONDITIONAL ACCEPTANCE OF IN- 
SURED’S CHECK. 

Insurer under life policy did not waive its right to assert that policy had lapsed 
by placing check of insured in a suspense account, for the purpose of determining 
whether it would approve an application for restoration of the policy, where it 
clearly appeared that insured’s check was accepted conditionally and was not con- 
sidered as renewing the policy or creating any liability against insurer. 

(For other cases, see Insurance, Dec. Dig. § 392[9].) 

Foster, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Northern District 
of Texas; William H. Atwell, Judge. 

Action by Mrs. Octavine L. Dreeben against the Mutual Life Insurance Com- 
pany of New York. Judgment for defendant, and plain- .Peals. Affirmed. 

See also (D. C.) 20 F.(2d) 394. 

George S. Wright, of Dallas, Tex. (Thompson, Knight, Baker & Harris, of 
Dallas, Tex., on the brief), for appellant. 

Eugene P. Locke and Albert S. Johnson, both of Dallas, Tex. (Locke, Locke, 
Stroud & Randolph, of Dallas, Tex., on the brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

BryYAN, Circuit Judge. Appellant was the beneficiary of an insurance policy 
on the life of her deceased husband, and brought this suit to recover the face 
amount of such policy; but the insurance company obtained judgment based on its 
defense to the effect that the insured, by his failure to pay an annual premium 
that fell due during his lifetime, had permitted the policy to lapse. 

The policy was issued January 1, 1921. It was a “yearly renewable term” pol- 
icy. The premium was payable annually in advance on the Ist day of January and 
was increased each succeeding year as the age of the insured advanced, but was not 
more during any year than the current cost of insurance. The policy therefore had 
no reserve or cash surrender value, and contained no provision for automatic ex- 
tension of insurance, or for paid-up insurance. A period of grace of 31 days was 
provided for in the following language : 

“A grace of thirty-one days shall be granted for the payment of every prem- 
ium after the first, during which period of grace the insurance shall continue in 
force. If death occur within the period of grace, the overdue premium and any 
other unpaid premium or premiums necessary to complete premium payments for 
the then current policy-year shall be deducted from the amount payable hereunder. 

“Except as herein provided the payment of a premium shall not maintain this 
Policy in force beyond the date when the next premium is payable. If any prem- 
ium be not paid before the end of the period of grace, then this Policy shall imme- 
diately cease and become void, and all premiums previously paid shall be forfeited 
to the Company.” ; 

On December 9, 1924, the insurance company mailed the insured a notice, in 
which it was stated that the policy would become forfeited and void unless the an- 
nual premium should be paid on or before January 1, 1925; “subject, however, to 
any specific agreements as to time of payment or waiver contained in such contract.” 

The following transactions occurred between the parties during the year 1925: 
The annual premium due on January 1 not having been paid, the insured, on Jan- 
uary 30, made written application for, and was granted, an extension of time un- 
til April 1 for payment thereof. The premium for that year was $170.30. The in- 
sured was required to pay an extension fee of $42.58, which it was agreed should 
immediately become the property of the insurance company and should not be con- 
sidered as payment in full or in part of the premium; but if the premium with in- 
terest thereon should be paid within the period of extension, it was provided that 
the extension fee would be returned to the insured. It was further agreed that, if 
the premium with interest thereon should not be paid within the period of extension, 
the policy should be considered as having lapsed on the due date of the unpaid 
premium. On March 28 a second extension of time until July 1 for payment of 
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premium was applied for, and granted upon the identical terms and conditions 
agreed upon for the first extension; the insurance company again requiring the 
insured to pay the sum of $42.58 as extension fee. On June 27 the insurance com- 
pany advised the insured by letter that the period of extension for the payment of 
the premium would expire on July 1; that the amount due, including interest, less 
the extension fees paid, was $88.21; and that notice was being sent in order that 
insured might not fail to make payment on or before the date of expiration of the 
policy. This letter was mailed to the insured at his local address in New York 
City, which was his last address known to the insurance company. The insured, 
however, was at that time seriously ill at a sanitarium in Colorado. He mailed a 
check dated July 2 for $90, payable to the insurance company, to one of its solicit- 
ing agents in New York, who, because of absence, did not receive it until the 8th. 
This agent presented the letter and check to the home office on the next day. On 
July 9 the insurance company advised the insured by letter that his check was not 
received within the extension period, and therefore would not be accepted without 
satisfactory evidence of his insurability. There was inclosed in this letter the fol- 
lowing cashier’s memorandum : 

“The Cashier acknowledges receipt of check for Ninety Dollars as a deposit, 
which, if sufficient, may be applied toward reinstatement of Policy No. 2832605 pro- 
vided the application for the restoration of the policy is approved by the Company. 
In the meantime the said sum will be deposited and held in suspense subject to 
your order. If the application for restoration of the policy is not approved, this 
deposit will be returned. 

“In no case shall this receipt be considered as renewing or creating any liability 
on behalf of the Company under the policy.” 

The check was deposited by the insurance company in a suspense account. On 
July 13 the insured by telegram requested the return of his check, and on the next 
day the company mailed to him its own check for $90, which was subsequently in- 
dorsed by him and paid. 

There was testimony, although it was not undisputed, to the effect that the in- 
sured was too ill to be held responsible for his demand for the return of his check 
and his acceptance of an equal amount represented by the company’s check. Unless 
the company’s acceptance and placing of the insured’s check in its suspense account, 
under the circumstances just above stated, constituted payment, the annual premium 
due January 1, 1925, never was paid. The insured died on July 31, 1925. The 
District Court had jurisdiction because of diversity of citizenship, since it appears 
that at the time suit was brought appellant was a citizen of Texas, and appellee was 
a New York corporation. 

Appellant contends that the policy remained in force on the date of her hus- 
band’s death, on the grounds: (1) That notice of the maturity of the premium due 
January 1, 1925, was so indefinite that a forfeiture or lapse of the policy could not 
be based upon it; (2) that the policy was kept in force by the extension ‘agreements 
and payment of extension fees until July 1, 1925, and by the period of grace of 31 
days until August 1, 1925; and (3) that the insurance company, by accepting the 
check of the insured for the balance payable on the annual premium due January 
1, 1925, upon credit being given for the extension fees, after the expiration of the 
‘ extension period of six months, waived the right to claim that the policy had become 
forfeited or had lapsed for nonpayment of premium. 

[1, 2] It is provided by section 92 of the Insurance Laws of New York (Con- 
sol. Laws, c. 28) that no life insurance corporation doing business in that state shall 
declare forfeited or lapsed any policy by reason of nonpayment of any premium 
after the first, unless a written or printed notice be addressed and mailed to the per- 
son whose life is insured at his last known post office address therein at least 15 
and not more than 45 days prior to the date when the same is payable. The notice 
is required to state that, unless the premium be paid by or before the date it falls 
due, the policy shall become forfeited and void, except as to the right to a sur- 
render value or paid-up policy. It is argued that the notice in this case was insuffi- 
cient because it stated that the policy would become forfeited and void unless the 
premium were paid on or before the lst of January, whereas there could be no for- 
feiture until the expiration of the period of grace; and that the subject clause pro- 
tecting specific agreements as to time of payment was indefinite and misleading. 
We are of opinion that the notice given was sufficient. It stated in the first place 
that the right of forfeiture would be exercised om the due date of the premium, 
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but it also contained a saving clause which was sufficient to call attention to the pro- 
tection granted to the policyholder during the period of grace. McCormack v. Se- 
curity Mutual Life Ins. Co., 220 N. Y. 447, 116 N. E. 74. See, also, Nederland Life 
Ins. Co. v. Meinert, 199 U. S. 171, 26 S. Ct. 15, 50 L. Ed. 139, 4 Ann. Cas. 480. The 
New York statute does not require an insurance company to give notice of the ex- 
piration of an extension period that is granted for the payment of a premium. 
Conway v. Pheenix Mutual Life Ins. Co., 140 N. Y. 79, 35 N. E. 420. The same inter- 
pretation was placed on the North Carolina statute, which was taken from the New 
York statute, by the Circuit Court of Appeals of the Fourth Circuit in Philadelphia 
Life Ins. Co. v. Hayworth (C. C. A.) 296 F. 339. And so it is immaterial that an- 
other formal notice requiring payment on penalty of forfeiture was not given at 
least 15 days before the Ist of July. 

(3, 4] The policy in suit, inasmuch as it did not provide for extended or paid- 
up insurance, could be, according to its terms, kept in force only by the payment of 
annual premiums. The insured, by paying an annual premium, paid for insurance for 
only one year. As the last premium paid was for the year 1924, he paid for in- 
surance up to, but not beyond, January 1, 1925. It is true that by reason of the 
grace provision the policy could not be forfeited until the lst of February, and that 
if the insured had died during the grace period, the insurance company would have 
been liable on the policy; but it is also true that the annual premium for the then 
current year would have been deducted from the face amount of the policy. The 
only other effect of the grace provision was to give to the insured the right during 
the period of 31 days to pay the annual premium then past due, and to keep the 
policy in force for another year, which he could do without submitting to an ex- 
amination for the purpose of determing whether he was an insurable risk. The 
premium for 1925 not having been paid when due, or within the grace period, ap- 
pellant cannot base her claim for recovery upon the provisions of the policy, but 
must rely upon the extension agreements. Those agreements did not extend the 
premium itself, but, on the contrary, extended only the time for payment of pre- 
mium for six months from the date it was due. In clear, unmistakable language it 
was provided that the time of payment was extended until the Ist of July, and that 
if the premium should not be paid on or before that date the policy should be con- 
sidered as having lapsed on the due date of the unpaid premium. The grace pro- 
vision of the policy was not incorporated in the extension agreements, and there- 
fore the time for payment was not extended for 31 days beyond the expiration 
thereof; that is to say, beyond the Ist day of July. Holly v. Metropolitan Life 
Ins. Co., 105 N. Y. 437, 11 N. E. 507; Iowa Life Ins. Co. v. Lewis, 187 U. S. 335, 
23 S. Ct. 126, 47 L. Ed. 204. 

We are therefore constrained to hold untenable the contention of appellant that 
the policy remained in force until August 1, 1925, which was the day after the in- 
sured died. Under the extension agreements, extension fees were not to be con- 
sidered as payments upon the premium, but became the property of the insurance 
company. Those fees were to be returned if the premium were paid; but if the 
premium were not paid within the extension period, as is the case here, then it was 
provided that the policy should lapse as of the date the premium was due. It 
therefore cannot be said that the extension fees were accepted in part payment of the 
premium; they were in fact paid for the privilege of keeping the policy in force 
during the extension period. The policy having lapsed by reason of the failure of 
insured to pay the premium within the extension period, it becomes unnecessary to 
consider whether the insured by reason of his illness was or was not responsible 
for demanding the return of his check given in payment of the premium on a date 
subsequent to the forfeiture of the policy. 


[5] Appellee did not waive its right to assert that the policy had lapsed by 
placing the check of the insured in a suspense account for the purpose of deter- 
mining whether it would approve an application for restoration of the policy. Gould 
v. Equitable Life Assurance Society, 231 N, Y. 208, 131 N. E. 892. It clearly ap- 
pears from the cashier’s memorandum that the insured’s check was accepted con- 
ditionally, and was not to be considered as renewing the policy or creating any li- 
ability against appellee. The condition upon which that check was received not 
having been fulfilled, the return by appellee of the amount it had received was 
strictly in accord with its cashier’s memorandum receipt. 

The judgment is affirmed. 
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Foster, Circuit Judge (dissenting). There may be some doubt as to what is 
the due date of the policy in suit, but the insured was certainly entitled to 31 days’ 
insurance without paying anything for it except interest. A promissory note carry- 
ing days of grace would not be due until the last day of grace, and therefore the 
due date might be construed as being the last of the 31 days of grace granted by 
the policy. But passing that, the policy was denominated, “Yearly, Renewable, 
Term.” The extension agreement provides for fees equal to certain percentages of 
the premiums on other forms of policies, but as to term policies the provision is 
this: “If the policy be a term policy the extension fee shall be the proportionate 
part of the premium corresponding to the period of extension given.” Whatever 
may be said as to other forms of policies, a reasonable interpretation of the ex- 
tension agreement is that the contract was amended to allow the payment of a prem- 
ium for two months at a time. If this interpretation is adopted, the extension did 
not alter the provision as to 31 days’ grace which began to run at the end of the 
second extension. Under the construction of the majority of the court, the insured 
is deprived of his days of grace stipulated by the contract. I therefore respectfully 
dissent. 




































PRUDENTIAL INS. CO. OF AMERICA v. BACIOCCO. 
Circuit Court of Appeals, Ninth Circuit. January 14, 1929. 
No. 5563. 

29 Federal Reporter (2d) 966. 
INSURANCE—EVIDENCE HELD INSUFFICIENT TO SUSTAIN INSUR- 
ER’S BURDEN OF PROVING INSURED COMMITTED SUICIDE. 

In action on life insurance policy, evidence held sufficient to sustain insurer’s 
burden of proving that insured committed suicide within year of issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from the District Court of the United States for the Southern Division 
of the Northern District of California; Adolphus F. St. Sure, Judge. 

Action by Stephen Baciocco against the Prudential Insurance Company of 
America and another. Judgment for plaintiff [22 F. (2d) 700], and named de- 
fendant appeals. Affirmed. 

F. Eldred Boland, and Knight, Boland & Christin, and J. W. Radil, all of San 
Francisco, Cal., for appellant. 

I. F. Chapman, of San Francisco, Cal., for appellee. 

Before Gilbert and Dietrich, Circuit Judges, and Norcross, District Judge. 

Dietricu, Circuit Judge. This is an action upon a policy of insurance issued 
by the appellant company upon the life of one Arnold A. Ertola, with appellee named 
as beneficiary. The policy provides for the payment to the beneficiary of $5,000 
upon the death of the insured, and for an additional $5,000 in case death occurs 
“as a result, directly or independently of all other causes, of bodily injuries, effected 
solely through external, violent, and accidental means.” The policy also contains 
a provision to the effect that, in case of death by suicide within a year from its is- 
suance, the liability of the insurer shall not exceed the amount of the premiums 
paid. The insured came to his death by violent means on April 18, 1926, within a 
year from the date of the policy. The simple issue therefore was whether his 
death was voluntary or involuntary, and here the only question is whether plaintiff 
discharged the burden of proving that it was accidental or involuntary. The issue 
was tried by the court, waiver of a jury having been duly stipulated. 

Appellee and the deceased were business partners’: in San Francisco, and on 
May 8, 1925, each took out a life policy of the same kind and for the same amount, 
and each named the other as beneficiary. The premiums were paid out of the part- 
nership funds, and it was apparently the purpose of each partner to protect the 
other against business loss in case of death. 

Ertola was 29 years old and had a wife and two children. The court found 
that he was an industrious, temperate man; but, as bearing on motive for suicide, 
the appellant adduced evidence tending to show that for some time prior to his 
death he had maintained unduly intimate relations with a woman other than his 
wife and that he was in a measure responsible for the dissipation of the assets of 
the business in which he and appellee were engaged. His death occurred on a Sat- 
urday night or early Sunday morning. On the preceding Wednesday his “girl 
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friend,” with her brother and sister, went on a vacation to Ukiah, in an automobile 
which he had rented and authorized the garage to let them have. He went by train 
the following day, and all four were in and about Ukiah until Saturday, when they 
all came back to San Francisco in the automobile, arriving about 7 o'clock in the 
evening. He and the girl had dinner together at a restaurant, and after dinner they 
drove around the city and down the peninsula until about 12:30 in the morning, 
when he took her home and left in the automobile. The girl testified that when he 
left her at that hour he had not been drinking, nor did he appear to be uncommonly 
melancholy. He did not say where he intended to go, but she took it for granted 
that he was going home. Where and how he spent the time thereafter up to about 
2 o’clock is not known, but at that hour he turned the car in at the garage, and 
talked about 15 minutes with the garage owner. The latter testified that he seemed 
to be sober and in every way rational. No one thereafter saw him alive. At 8:30 
Sunday morning his body was found several miles away, lying in a cleft of rocks 
on the beach below the Cliff House, where it apparently had been cast by the sea. 
The body was fully dressed and the hat was near by. One of the hip pockets 
“looked like it had been pulled out or had been emptied.” On finding the body, the 
life guards were under the necessity of hoisting it about 25 feet and may have 
dragged it against the rocks. The nose was fractured and there was a slight la- 
ceration over one of the eyes. The surgeon who made the autopsy was of the 
opinion that death was from drowning. The Cliff House stands on a point of 
rocks at a considerable elevation above the ocean. By it runs a highway, and be- 
tween the highway and the cliff a sidewalk, along the ocean side of which is a solid 
wall approximately four feet high. The cleft of rocks where the body was found 
is toward the sea from this walk and wall. 

It is not controverted that death by drowning is a death by external and violent 
means within the terms of the policy, nor is it questioned that in cases of this char- 
acter where such a death is shown there is a presumption against the theory of 
suicide. Metropolitan Life Ins. Co. v. Broyer (C. C. A.) 20 F.(2d) 818. It is 
also conceded that by reason of this presumption appellant had the burden of prov- 
ing the contrary, and that where, as here, evidence of self-destruction is circum- 
stantial, the insurance company must fail “unless the circumstances exclude with 
reasonable certainty any hypothesis of death by accident, or by the act of another.” 
Tabor v. Mutual Life Ins. Co. (C. C. A.) 13 F.(2d) 765, 769. 

We cannot say that the court below erred in holding that the circumstances fail 
to measure up to this requirement. Without incorporating practically all of the 
testimony, we cannot refer to the many little details disclosed by the record as hav- 
ing some bearing for or against the theory of suicide. Appellant’s argument is 
based largely, if not entirely, upon the assumption that the insured must have gone 
to his death from the wall. Even so, he might have fallen from a sitting or reclin- 
ing position on its top. But aside from that possibility, the evidence is not at all 
conclusive that the body went to the water from the wall. One of the life guards 
testified that “the body had the appearance that it had been washed in there (the 
cleft or crib of rocks where it was found) by the waves. It was just lying free. 
* * * The surf was rough and the body could have been washed from the rocks 
and into there. * * * The surf was rough that night at high water.” He fur- 
ther stated that if one walks into the water along the beach near that point and is 
drowned, the body usually floats out to sea or north along the cliffs and is lost. 

From a consideration of the entire record, we are of the opinion that the man- 
ner of the insured’s death is an unsolved mystery, and that we would not be war- 
ranted in disturbing the finding of the lower court. 

The judgment is therefore affirmed. 
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MINNESOTA MUT. LIFE INS. CO. v. MARSHALL. 
Circuit Court of Appeals, Eighth Circuit. December 28, 1928. 
No. 8153. 

29 Federal Reporter (2d) 977. 

1. INSURANCE—PROVISION OF LIFE POLICY, WAIVING PAYMENT OF 
PREMIUMS ON PROOF OF PERMANENT TOTAL DISABILITY, 
REQUIRED WAIVER OF PAYMENT WHERE INSURED BECAME 
DISABLED DURING GRACE PERIOD, THOUGH PROOF OF DIS- 
ABILITY WAS NOT MADE WITHIN PERIOD; “PERMANENTLY.” 
Provision of life policy, waiving payment of premiums upon receipt of proof 

of total and permanent disability, held to require waiver of payment where insured 

became permanently and totally disabled during grace period, notwithstanding 
that proof of disability was not made before termination of grace period; and 

“permanently” in policy includes complete disability extending over date for 

payment of premium or until disability results in death, length of time not being 

measure by which permanent disability should be determined. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE—DOUBTFUL PROVISIONS OF INSURANCE CONTRACT 
ARE CONSIDERED MOST FAVORABLY TO INSURED. 

Where contract of insurance is prepared by insurer and there is doubt as to 
meaning of its provisions, it will be considered most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—FORFEITURES OF INSURANCE POLICIES ARE NOI 
FAVORED. 

In construing insurance policies, forfeitures are not favored. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—EVIDENCE SUSTAINED FINDING THAT INSURED 
BECAME PERMANENTLY, TOTALLY DISABLED DURING GRACE 
PERIOD, EXCUSING HIM FROM FURTHER PREMIUM PAYMENTS. 
In action on life insurance policy, evidence held to sustain finding that insured 

became permanently and totally disabled prior to expiration of grace period, so 

as to be excused from payment of premiums under provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the District Court of the United States for the District of 
North Dakota; Andrew Miller, Judge. 

Action by James Marshall against the Minnesota Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Wilfrid E. Rumble,.of St. Paul, Minn. (Michael J. Doherty, Robert O. 
Sullivan, and Doherty, Rumble, Bunn & Butler, all of St. Paul, Minn., on the 
brief), for appellant. 

Seth W. Richardson, of Fargo, N. D. (C. C. Wattam, of Fargo, N. D., on the 
brief), for appellee. 

Before Stone and Lewis, Circuit Judges, and Martineau, District Judge. 

MarvTINEAU, District Judge. This is a suit by the plaintiff, James Marshall, to 
recover the face of an insurance policy issued by the appellant upon the life of 
his son Arthur P. Marshall, Jr. The policy was dated October 14, 1925, and the 
annual premiums were due on October 14th of each year thereafter. The policy 
provided for a grace period of one month within which premiums after the first 
might be paid. The second annual premium which became due October 14, 1926, 
was not paid during the grace period. The insured died on November 29, 1926. 
He had been operated on for appendicitis on November 16th, and never recovered. 
The insurance company refused to pay the policy, claiming that it had lapsed 
for nonpayment of the second annual premium. The plaintiff recovered in the 
court below upon the theory that the insured became permanently and totally 
disabled prior to the expiration of the grace period, and that for. that reason the 
second annual premium did not have to be paid. 

Arthur P. Marshall, Jr., the insured, lived alone upon a North Dakota farm, 
three miles south of Ayr, where his father and mother resided. On this farm he 
kept horses, cows, hogs, and poultry. On the morning of November 16th, he 
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came to his father’s home sick, and upon the afternoon of the same day was 
operated upon for appendicitis in a hospital in Fargo, N. D. The doctors who 
operated upon his testified that his appendix had bursted, and that he was 
suffering from peritonitis, from which he died. Their opinion, based upon the 
conditions which they found during the operation, was that he had been suffering 
from appendicitis for several days prior to November 16th, the date of the 
operation; that on account of his sickness he would have been disabled and 
prevented from performing the ordinary duties necessary in caring for his farm 
and stock. His father testified that he was a careful, industrious farmer, and 
took good care of his stock, his buildings, and his dwelling house; but that when 
he visited the farm on November 16th he found that the stock apparently had 
not been fed for several days, the water tank dry, the stables uncleaned, the 
house in disorder, and without food. 

The material facts are not disputed, except that the defendant contends that 
the testimony is insufficient to sustain the finding of the jury that the insured 
became permanently and totally disabled prior to November 14th, the expiration 
of the grace period. 

[1] The first question to be decided is: Did the provisions of the policy 
require a waiver of the payment of the premium which became due October 14, 
1926, merely because the insured became totally and permanently disabled during 
the grace period? 

The policy provided that if the insured, while the policy is in full force and 
effect, and without default in the payment of premiums, “shall become totally and 
permanently disabled, as hereinafter provided, and shall furnish satisfactory proof 
thereof, the Company will waive the payment of premiums thereafter becoming 
due. * * * Second: Upon the receipt of due proof of total and permanent 
disabilities as above defined, the Company will waive the payment of all premiums 
thereafter becoming due.” 

On the question of when the time of waiver of the payment of premiums 
begins under policy provisions similar to these quoted, there are two lines of 
decisions; one holding that proof of disability fixes the time when the waiver 
begins; and the other holding that the time of waiver is the time of disability, 
and that a reasonable time thereafter is allowed to make proof of such disability, 
and that if death occurs before the proof of disability is made, although after the 
due date of the premium, the insurance company is liable, where the disability 
arises before the due date of the premium, and continues until death. 

[2] It is unnecessary to attempt to distinguish the language of the policies 
upon which these differing opinions are based. They unquestionably put a 
different construction upon practically the same provisions of insurance policies. 
They differ as to the construction of the same or similar language. These 
decisions of themselves establish doubt as to the construction and meaning of the 
provisions which are called upon to interpret. It is a familiar rule of construction 
that where contracts of insurance are prepared by the insurer and there is doubt 


as to the meaning of their provisions, it will be construed most favorably to the 
insured. 


“Tt is said that compliance with this provision, even though impossible, was a 
condition precedent to the securing of insurance. But narrow and unreasonable 
interpretations of clauses in an insurance policy are not favored. They are 
prepared by the insurer and if, with equal reason, open to two constructions, that 
most favorable to the insured will be adopted.” Josephine Stipcich v. Metro- 
politan Life Insurance Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895. 

[3] Forfeitures are not favored: “The rule is that if policies of insurance 
contain inconsistent provisions or are so framed as to be fairly open to construc- 
tion, that view should be adopted, if possible, which will sustain rather than 


forfeit the contract.” McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 S. 
Ct. 10, 46 L. Ed. 64. 


However much the legal mind may differ as to the meaning of these provisions, 
the ordinary layman would construe them to mean that, in the event he became 
disabled before his premium fell due, his insurance would be continued until his 
disability was removed or until his death. That is the natural and reasonable 
construction to be placed upon the language used in this policy. Any other 
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construction, to my mind, would be contrary to the full purpose of the contract 
and deprive the insured of one of the principal benefits of his policy. The right 
of the insured to have his premitums discontinued during disability is one that he 
had paid for. To make its operation depend upon the time of proof of disability, 
and not upon the time of disability itself, which was the real thing that he was 
protecting himself against, renders the provision of the policy under construction 
inoperative and_the right of no value. 

If the insured had died during the grace period of his policy, without the 
payment of the premium which fell due October 14th, no question would be 
raised as to the right of his beneficiary to recover. Why should a different rule 
be applied when a disability during the grace period is sustained which renders 
him totally and permanenlty disabled? To give the insured the full benefit of his 
policy, and carry out the intention which was doubtless in the minds of the 
contracting parties when the policy was written, his policy should not be allowed 
to forfeit where his disability occurs during the grace period of his policy and 
continues until his death. Any other construction would be a harsh one and 
deprive him of a right for which he had paid the insurance company, and which 
he could only enjoy by employing in advance some agent to protect for him. 
Why so construe this disability clause in insurance policies as to make it worth- 
less in many cases? Death benefits are good for thirteen months, and are fixed 
as of the date of death. Why should not the disability benefits be good for the 
same length of time, and begin as of the date of the disability? This is not an 
unreasonable and strained construction, and would be more in keeping, perhaps, 
with the representations made at the time of writing the insurance policy. The 
same measure of protection should be extended to the insured during the 
thirteenth month that he admittedly has during the other twelve months. 

Courts taking a different view have unconsciously, in my opinion, been 
influenced by the belief that the insured did not, if he had lived, intend to 
continue the insurance. But this should not in any way determine the construc- 
tion to be placed upon these doubtful provisions, for the right to protection in 
case of disability has been paid for for the same length of time allowed in case 
of death. So long as the insured was in good standing, and he became disabled, 
under the provisions of his policy he had a right to protection. 

A construction making the disability benefits to begin as of the time of proof 
might be all right where such benefits are sought while the insured is living, but 
a disability provision such as the one to be construed here, where the disability 
occurs near the due date of the premium and continues until death, is made 
worthless by holding the proof of disability and not the disability itself makes it 
operative. Such a construction is harsh and unreasonable and ought not to be 
adopted if the language used is susceptible of one more favorable to the insured. 
Southern Insurance Co. v. Hazard, 148 Ky. 465, 146 S. W. 1107; Merchants’ Life 
Insurance Co. v. Clark (Tex. Civ. App.) 256 S. W. 969. 

It is next insisted that the due date of the premium was October 14th, and 
that after that time it was past due. An obligation is due during the entire 
period during which it may be paid, whether that period extends over one day, 
three days, or thirty days. The premium was not really due, in the sense that 
the failure to pay it would result in a forfeiture of the policy, until the grace 
period had. expired. 

The word “permanently” in this policy is not used in its ordinary meaning, 
since the policy expressly reserves the right to collect premiums again should the 
disability be removed. Length of time is not the measure by which a permanent 
disability was to be determined, according to the provisions of this policy. A 
complete disability which extended over the date for the payment of a premium, 
or until the disability resulted in death, is such a disability as would relieve from 
the further payment of premiums. 

[4] Lastly, it is contended that the evidence was not sufficient to sustain the 
finding of the jury that the insured became permanently and totally disabled prior 
to the expiration of the grace period. The circumstances testified to by James 
Marshall, together with the testimony of the doctors as to his condition .on 
November 16th, and their opinion as to the length of time of his illness are 
sufficient to sustain the finding of the jury. 

The cause is therefore affirmed. 
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SOVEREIGN CAMP, W. O. W., v. COLVIN et al. (6 Div. 242.) 
Supreme Court of Alabama. Dec. 20, 1928. 
Rehearing Denied Jan. 24, 1929. 
119 Southern Reporter 635. 

11. INSURANCE—TESTIMONY AS TO FRESH TRACKS, CORRESPOND- 
ING WITH SHOES WORN BY INSURED, ALLEGED TO HAVE DIED 
AS RESULT OF UNLAWFUL ASSAULT ON NEIGHBOR, HELD AD- 
MISSIBLE IN ACTION ON INSURANCE CERTIFICATE. 

In action on fraternal insurance certificate, wherein defendant alleged that in- 
sured was killed as result of unlawful assault on neighbor, it was material and 
revelant to describe locus in quo, including fact of fresh tracks from fence to 
where deceased was lying, and permissible to testify that such tracks corresponded 
in size with shoes worn by insured. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

13. INSURANCE—WHETHER INSURED DIED AS PROXIMATE RESULT 
OF UNLAWFUL ASSAULT ON OR AFFRAY WITH NEIGHBOR HELD 
FOR JURY. 

In action on fraternal insurance certificate, whether insured died as proximate 
result of making unlawful assault on, or engaging in unlawful affray with, 
neighbor, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


14. INSURANCE—EVIDENCE THAT ONE ALLEGED TO HAVE BEEN 
UNLAWFULLY ASSAULTED BY INSURED WAS INSIDE HIS OWN 
HOUSE WHEN HE FIRED FATAL SHOT HELD ADMISSIBLE IN 
ACTION ON INSURANCE CERTIFICATE. 

In action on fraternal insurance certificate, wherein defendant alleged that 
insured was killed as proximate result of making unlawful assault on, or engaging 
in unlawful affray with, neighbor, evidence that latter was inside his own house 
at time of firing fatal shot was relevant and admissible. 


(For other cases, see Insurance, Dec. Dig. § 659[1].) 


16. INSURANCE—PERMITTING AMENDMENT OF COMPLAINT BY 
ADDING NEW PARTIES PLAINTIFF IN ACTION ON INSURANCE 
CERTIFICATE HELD NOT ERROR (CODE 1923, § 9513). 

In action on fraternal insurance certificate by guardian of insured’s minor 
children, court did not err in permitting plaintiff to amend complaint, under 
Code 1923, § 9513, by adding name of another ward and making female ward, 
who married during pendency of suit, an individual party plaintiff; defendant not 
being injured. 

(For other cases, see Insurance, Dec. Dig. § 624[8].) 


18. INSURANCE — DEFENDANT, IN ACTION BY MINOR BENEFICIARIES’ 
GUARDIAN AND ADULT BENEFICIARY ON INSURANCE CERTIFI- 
CATE ADMITTED IN EVIDENCE, HELD NOT ENTITLED TO 
GENERAL CHARGE FOR VARIANCE BETWEEN PROBATA AND 
ALLEGATA (CODE 1923, § 5689). 


Defendant, in action on fraternal insurance certificate, held not entitled to 
general charge because of variance between probata and allegata; complaint as 
last amended being in names of guardian for minor beneficiaries and adult 
beneficiary, who were proper parties plaintiff under Code 1923, § 5689, and 
certificate of insurance properly admitted as basis for recovery. 


(For other cases, see Insurance, Dec. Dig. § 645[5].) 


Appeal from Circuit Court, Jefferson County; Romaine Boyd, Judge. 

Action on a policy or certificate of insurance on the life of William T. 
Childers, by J. E. Colvin, as guardian for Fannie May Moore and others, and 
Ruth Griffin, against the Sovereign Camp of the Woodmen of the World. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 

Originally the suit was filed in the name of J. E. Colvin, as guardian of Fannie 
May Moore, Ruth M. Childers, Morris Childers, and John Childers, minors. By 
amendment the following were made parties plaintiff: J. E. Colvin, as guardian 
of Fannie May Moore, Aubrey Childers, Ola Childers, Morris Childers, and John 
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Childers, minors, and Ruth Griffin; it being shown that Ruth Childers had during 
the pendency of the suit married one Griffin. 

C. H. Roquemore, of Montgomery, for appellant. 

Horace C. Wilkinson, of Birmingham, for appellees. 

Per Curiam. Action on fraternal insurance certificate. From a judgment for 
plaintiffs, defendant appeals. 

For convenience, the questions arising in this record are treated as they 
appear in brief for appellant. No brief for appellees has reached the hands of 
the court, in the absence of which the court is authorized by the terms of 
Supreme Court Rule 10, 4 Code 1923, p. 882, to take the statement of facts as 
prepared in appellant’s brief to be accurate and sufficient for decision. 

Under the pleas allowed defendant, and as to which demurrers were over- 
ruled, the defendant received every right it legally had to the matter and things 
alleged in pleas 3 and 11; especially is this true as to plea 6, which alleges that 


“Childers died in consequence of the violation or attempted violation of the laws 
of the state of Alabama.” 


[1, 2] It is urged in brief by appellant that the court abused its discretion in 
forcing it to trial in the absence of R. W. Thompson, the party claimed to have 
been assaulted by Childers, the insured, Mrs. R. W. Thompson, Dewitt Thompson, 
and Sybel Sayne. These witnesses had been duly subpcenaed, and were present 
when the case was first set for trial, but, after the case was continued, they 
removed from the state. The defendant knew this, and had ample time to have 
procured their testimony by deposition, which it failed to do, relying on the 
promise of Thompson to voluntarily attend the trial. The action of the court in 
requiring defendant to go to trial, in the absence of these witnesses, discloses no 
such abuse of discretion as would authorize a reversal of this case. Ample provi- 
sion is made by law for the procuring of testimony in civil cases, and parties 
desiring such testimony must make timely efforts according to the legal provisions 
governing such matters before they are in position to appeal to the courts for 


delay in the trial of cases. The above and foregoing is applicable to assignment 
of error No. 4. 1 Mich. Dig. 536, § 946. 


[3] The attorney for plaintiffs wrote a letter to defendant regarding the 
death of insured. This letter he placed in the United States mail and in due 
course he received a reply through the United States mail. This letter is marked 
“Exhibit A.” The attorney promptly replied to this, sending the original to 
defendant in another state and beyond this jurisdiction. A carbon copy of this 
letter was admitted, marked “Exhibit B.” A reply to this letter was promptly 
received through the regular mails and having every earmark of authenticity. 
This correspondence all related to the contract being sued on, and each was 
relevant to the issues involved. It would appear, however, that, in the absence 
of proof of a demand from plaintiff on defendant that it produce the original, the 
court may have committed error in admitting secondary proof of that part of the 
contents of the letter of plaintiff's counsel to defendant, marked “Exhibit B,” 
which was introduced in evidence. 8 Ann. Cas. p. 416, and authorities there cited. 
Cases which appear to state a different rule present facts where the writing is in 
the hands of those not parties to the suit. That part of the letter introduced in 
evidence is as follows: “In compliance with your letter of Sept. 10th, I am 
enclosing herewith copy of the coroner’s investigation and verdict in this matter.” 
That part of the letter was purely formal, and could have had no prejudicial 
effect on the case, and, under rule 45, the error is not reversible. 

[4] Objection was made to the introduction in evidence of the certificate 
issued by defendant, insuring the life of William T. Childers, the father of the 
beneficiaries named in the certificate, and for whom plaintiff as guardian for the 
minors was seeking a recovery. No objection is specified in the record, and none 
is set out in brief. If there are any valid objections, they are waived. 

Defendant offered in evidence what he insisted before the trial court was the 
coroner's transcript of an investigation which was held relative to the death of 
insured, but this transcript was never identified in such manner as to make it 
admissible in evidence. 

[5] Upon the examination of Ruth Griffin, a witness for defendant, defend- 
ant’s counsel asked this question: “Didn’t Mr. Thompson say to your father he 
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was getting good and tired of the way he was doing?” This question was 
objected to on the ground that it was leading and the objection was sustained by 
the court. That the question was leading is apparent, and being leading was 
within the discretion of the court. 

[6] It is insisted in assignment 15 that the court erred in not requiring the 
attendance of one Rossum, a witness summoned for defendant. The record 
shows original subpoena for this witness and an attachment ordered by the court. 
Clearly there is no error here. 

[7, 8] In assignment 16 the point is made that the court erred in forcing 
defendant to close its case without the presence of the witness Rossum, for 
whom attachment had been issued. We do not hold that there are not cases 
where trial courts will be reviewed for forcing parties to proceed with the trial 
of a case, in the absence of material witnesses, but a trial court will never be 
put in error for such action unless it is made to appear that the testimony of 
such witness would have a material bearing on the issues then being tried. In this 
case no showing was made by defendant that the testimony of Rossum would 
have been material, and even if he could and would haye identified the transcript 
of the coroner’s inquest, it is not made to appear that the transcript would have 
been material in this case. 

[9, 10] The court did not err in sustaining plaintiff's objection to the question 
propounded by defendant to its witness Ola Childers as follows: “Didn’t you 
testify before the coroner that you saw smoke in the back yard and in the pass- 
ageway too?” If this question was for the purpose of impeaching Ola, the 
answer is that a party may not impeach his own witness. If it was for the 
purpose of proving a declaration against interest, then the answer is, the answer 
called for was not of such materiality as to bind the plaintiff. 

[11] Regarding assignments 18, 19, 20, 21, 22, and 23, it was material and 
relevant to describe the locus in quo, including the fact that there were fresh 
tracks leading from the fence to where deceased was lying. It was also per- 
missible for this witness to testify that the tracks corresponded in size with the 
shoes worn by Childers. 4 Mich. Dig. 127, § 197 Ib. 

[12-14] As has already been pointed out, a full description of the locus in quo 
of a difficulty is always relevant as a part of the res geste. The main issue in 
this case was whether or not Childers died as a proximate result of a violation 
of a law of this state. The contention on the part of defendant was that Childers 
was making an unlawful assault upon his next door neighbor, Thompson, or that 
he was engaged in an unlawful affray with Thompson, and as a proximate result 
was killed. These questions were, of course, for the jury. If, therefore, Thomp- 
son was not out in his back yard at the time, but fired upon Childers from within 
his house and behind a screen through which he shot, the jury might draw 
inferences from such facts favorable to plaintiff’s case. Evidence tending to prove 
that Thompson was inside of his own house at the time he fired the fatal shot 
was relevant and admissible. The foregoing applies to assignments 24, 25, 27, 28, 
and 29. 

[15] A conversation between Thompson, the man who did the shooting, and 
a third party is hearsay and inadmissible. 


[16] Under section 9513 of the Code of 1923, the court committed no error in 


permitting the plaintiff to amend his complaint by striking out or adding new 
parties plaintiff. The amendment did not injure defendant. 


[17] A great deal is said in argument of counsel (with no citation of authority) 
and many exceptions are reserved to rulings of the court relative to the tran- 
script of the testimony taken before Coroner Rossum on the inquest held at the 
time Childers was killed. We do not pass upon these assignments separately, for. 
the reason that it is the duty of appellant to show by the record prejudicial error 
before a reversal would be authorized, and it nowhere appears in this record that 
the transcript of evidence before the coroner would have been admissible even if 
such record had been identified. This must have been the view taken by the trial 
judge when he refused ta delay the trial of the case in order to compel the 
attendance of Coroner Rossum. 


__ [18] Insistence is made that the defendant is entitled to the general charge: 
(1) Because of a variance between the probata and allegata. The complaint as 
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last amended is in the name of Colvin, as guardian for the minor beneficiaries, and 
Ruth Griffin, who was of age. Under section 5689 of the Code of 1923, these were 
the proper parties plaintiff, and the certificate of insurance was properly admitted 
as a basis for recovery. (2) It is insisted that the evidence is without conflict, 
and discloses affirmatively that the deceased, Childers, came to his death as a 
proximate result of his violation of the laws of this state. We think this was a 
question for the jury. 

For want of error in the trial of the case, it is affirmed. 

Affirmed. 


Anderson, C. J, and Gardner, Bouldin, and Foster, JJ., concur. 


SOVEREIGN CAMP, W. O. W., v. CARRELL. (6 Div. 28.) 
Supreme Court of Alabama. Dec. 20, 1928. 
Rehearing Denied Jan. 24, 1929. 

119 Southern Reporter 640. 

10. INSURANCE—PLAINTIFF SUING ON FRATERNAL INSURANCE 
POLICY MADE PRIMA FACIE CASE BY PROOF OF INSURED’S 
DEATH, NOTICE TO DEFENDANT, AND INTRODUCTION OF 
CERTIFICATE IN PLAINTIFF’S POSSESSION. 

In suit on policy of fraternal insurance, plaintiff made prima facie case by 
~proof of death of insured, notice to defendant and introduction of beneficiary’s 
certificate in plaintiff’s possession. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

11. INSURANCE—INSURED'S DEFAULT DOES NOT’ INVALIDATE FRA- 
TERNAL INSURANCE POLICY UNLESS PROVISION TO THAT 
EFFECT IS CONTAINED IN CONTRACT OR ASSOCIATION’S CON- 
STITUTION AND BY-LAWS MADE PART OF CONTRACT. 

Default of insured will not invalidate policy of fraternal insurance without 
express provision to that effect in the contract or constitution and by-laws of the 
association, made part of the contract. 

(For other cases, see Insurance, Dec. Dig. § 744.) 

Appeal from Circuit Court, Jefferson County, Bessemer Division; J. C. B. 
Gwin, Judge. 

Action by A. S. Carrell, Jr., against the Sovereign Camp of the Woodmen of 
the World. From a judgment for plaintiff, defendant appeals. Affirmed. 

C. H. Roquemore, of Montgomery, for appellant. 

Huey & Welch and W. G. Stone, all of Bessemer, for appellee. 

Foster, J. A former appeal of this case is reported in 20 Ala. App. 340, 101 So. 

914. 
On another trial it was submitted to the jury on counts 5, 6, 10, 11, 14 and 15, 

all based upon a policy of fraternal insurance, except 11, which was for money had 

and received, and pleas 2, 3, 4, 5, 6 and 9 as to all the counts except 11. The 
pleas 2 to 6 alleged nonpayment of dues for July, 1920, in violation of the 

constitution and by-laws of the order, effecting an automatic suspension. Plea 9 

alleged nonpayment of dues for December, 1919, and January, 1920. To plea 9 

plaintiff replied a waiver of this defense by alleging as its only claim of suspension 

nonpayment of dues of July, 1920. 

[1-4] The first argument for appellant is based upon the sufficiency of count 
11. The other counts claimed on the policy of insurance. This count claimed 
for money had and received. Appellant moved to strike this count because a 
departure from the original cause of action, and because barred by limitations. 
Appellant insists that there was error in overruling the motion, and also demurred 
on the same grounds, and insists there was error in overruling the demurrer. 
Section 9513 of the Code authorizes an amendment, and count 11 was an 
amendment, by adding new counts which could have been included in the 
original complaint. Distinct causes of action growing out of the same transaction 
may be united in different counts of the complaint, but not in the same count. 
Sections 9466, 9467, Code; Sloss-Sheffield S. & I. Co. v. Payne, 192 Ala. 69, 68 So. 
359. The fact that the counts are such that plaintiff cannot recover on both does 
not render the complaint defective. The fact that the amendment sets up a cause 
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of action on a different theory relating to the same transaction, and on different 
legal principles, based upon a failure of proof as to the original complaint, does 
not make the complaint defective, nor start anew the statute of limitations. 
Birmingham B. R. Co. v. Ellenburg, 215 Ala. 395, 111 So. 219. It has been the 
long-established rule in this state that the claim of the statute of limitations in a 
suit at law cannot be made by demurrer to the complaint. A plea is the only 
manner in such action to present the issue. Pyle v. Pizitz, 215 Ala. 398, 110 So. 
822. 

[5, 6] Counts 12 and 13 were not submitted to the jury and therefore the 
case was not tried on them. Hence we will not consider their sufficiency. There 
is no merit in the motion to strike count 14. If it was defective, fhe defect should 
be pointed out by demurrer. It was not frivolous, impertinent, or prolix; and the 
motion to strike insisted on by appellant was not made on such ground. Appellant 
insists that its demurrer to count 14 should have been sustained upon the 
authority of the former opinion in this case. The court did not have before it 
count 14 at that time. It was held that the monument fund was not recoverable 
in a suit on the policy by the beneficiary, but following Sovereign Camp, 
W. O. W., v. Craft, 208 Ala. 467, 94 So. 831, held that the sole beneficiary may sue 
for breach of contract in that respect on sufficient allegation and proof. The 
allegations of count 14 attempt to set up a breach of contract alleging full 
compliance by plaintiff. The insistence of appellant is that the beneficiary has 
no cause of action for such breach, and not that the breach is not sufficiently 
alleged. We will not consider its sufficiency of allegation in that respect. It has 
been settled that a suit on sufficient allegation may be maintained for such 
breach by the beneficiary. Such is the nature of count 14. 

[7] There is no sufficient insistence upon demurrer to counts 5 and 6. They 
are, however, substantially in the form prescribed by statute. 

[8] It is insisted that count 10 is defective because it contains a claim of 
damage not supported by sufficient allegations of fact. This is not the only claim 
of damage in it. If it be assumed that such item of damage is not sufficiently 
supported, the defect cannot be raised by demurrer. Gilliland v. Hawkins, 216 
Ala. 97, 112 So. 454; L. & N. R. R. Co. v. Robinson, 213 Ala. 522, 105 So. 874; 
N. C. & St. L. Ry. Co. v. Campbell, 212 Ala. 27, 101 So. 615. This is the only 
defect pointed out by appellant in brief as to count 10. 

[9] Plaintiff as an answer to defendant’s pleas replied “A” that the policy 
contained an incontestable clause. Defendant filed two rejoinders, one was 
lettered “I,” to which demurrer was sustained. This rejoinder, by its terms, 
adopted the provisions of the constitution and by-laws set out in pleas 2 and 6, 
and alleged, as in pleas 2 and 6, a failure to comply with them. As this was but 
a repetition of an issue already in the case, it could serve no useful purpose in 
again presenting it. The court in its oral charge correctly disposed of this 
replication and the issues it raised. It is urged for reversal that the minutes fail 
to show a judgment on demurrers of appellant to certain pleadings. This oi 
course is not sufficient to predicate a ruling from this court. The other rulings 
of the court on pleadings are not sufficiently argued in brief to require separate 
consideration. The pleadings were voluminous, and the court iu his oral charge 
stated the issues clearly and sufficiently. Appellant does not point out any ruling 


on pleading which denied it any issue insisted upon which it was entitled to have 
go to the jury. 


[10] Appellant insists that it was due the affirmative charge, because plaintiff 
did not make a prima facie case by showing that deceased was in good standing 
at the time of his death. This insistence has frequently been made in such cases, 
and always met by citing the principle that this burden is met prima facie by 
showing proof of death of insured, notice to defendant, and introducing the benefi- 
ciary certificate in possession of plaintiff. Sovereign Camp, W. O. W., v. Burrell, 
204 Ala. 210, 85 So. 762; Sovereign Camp, W. O. W., v. Bass. 207 Ala. 558, 93 So. 
537; Sovereign Camp, W. O. W., v. Adams, 204 Ala. 667, 86 So. 737, 741; Man- 
hattan Life Ins. Co. v. Verneuille, 156 Ala. 592, 597, 47 So. 72. 

{11, 12] The policy-contract, the constitution and by-laws, and much other 
documentary proof was offered in evidence. The bill of exceptions shows this, 
but it does not contain such documents. An unsuccessful effort has been made to 
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get them before this Court. The record therefore shows that it does not contain 
all the evidence. It does not therefore prove the pleas setting out the provisions 
of the policy and constitution and by-laws respecting the effect of defaults. 
Default will not invalidate a policy without an express provision to that effect 
in the contract or constitution and by-laws, made a part of the contract. Watts 
v. Metropolitan Life Ins. Co., 211 Ala. 404, 100 So. 812, and authorities there cited. 
In the absence of the policy and constitution and by-laws, and it appearing that 
they were in evidence, we will presume that they sustained the rulings of the trial 
court. Wood v.. Wood, 119 Ala. 183, 24 So. 841; Sherman vy. Good, 21 Ala. App. 
546, 109 So. 893 "Beard v. Du Bose, 175 Ala. 411, 57 So. 703, 63 So. 318; Jefferson 
v. Sadler, 155 Ala. 537, 46 So. 969; Nat’l Park Bank v. L. & N. R. R. Co., 199 Ala. 
192, 74 So. 69. 

All but one of the charges refused to appellant are general affirmative 
charges as to different counts. For the reasons we have assigned there was no 
error in refusing them. The fifth charge denies relief to plaintiff as to the 
monument fund. But as the policy is not before the court we presume that it is 
sufficient to justify relief on that claim. The action of the court in refusing the 
continuances to appellant was not an abuse of its discretion. 

[13, 14] At the conclusion of the evidence, the defendant moved “to require 
plaintiff to elect which remedy he desired to pursue.” A plaintiff may state his 
action in any legal form he wishes, and in as many counts as are necessary, and 
though his complaint contains several counts in different aspects, so that he may 
not recover on all of them, the jury may be instructed that they may find for the 
plaintiff upon any aspect alleged in the several counts which may be properly 
sustained by the evidence, upon proper instructions as to burden of proof and 
elements of recovery on the counts in each aspect. ‘The jury may find the counts 
in one aspect proven, and those in another not proven. In such situation there 
is no occasion for an election. Plaintiff has only one remedy, but is uncertain 
whether it is on the policy, or for money had and received, because he is uncertain 
which he can prove. His claim is on the policy, but if he fails in his proof on the 
policy, then he claims for money had and received in the alternative. The rule 
sought to be invoked by appellant does not apply to this situation. 

We have examined with care all the exceptions noted by appellant, and 
conclude that there is no error to reverse this case. We do not consider it 
necessary to deal further with the errors assigned. 

Affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


SOVEREIGN CAMP, W. O. W., v. SCREWS. (6 Div. 132.) 
Supreme Court of Alabama. Oct. 11, 1928. 
Rehearing Denied Jan. 24, 1929. 

119 Southern Reporter 644. 

5. INSURANCE—THERE BEING NO PLEADING EXCEPT GENERAI, 
ISSUE UNDER WHICH EVIDENCE. THAT INSURER, AFTER IN 
SURED’S DEATH, RETURNED PREMIUM TO BENEFICIARY, 
EVIDENCE WAS PROPERLY EXCLUDED. 


Where there was no pleading, in action on benefit certificate, under which 
evidence that insurer returned premium to beneficiary after insured’s death could 
be received, evidence thereof was properly excluded; the general issue not 
permitting such evidence. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 


10. INSURANCE—GENERAL CHARGE FOR INSURER, SUED ON BENEFIT 
CERTIFICATE FOR INSURED’S BREACH OF WARRANTY BECAUSE 
DISEASED, HELD PROPERLY REFUSED UNDER EVIDENCE. 

In suit on benefit certificate, general charge for insurer, under plea alleging 
insured’s breach of warranty in procuring benefit certificate because of disease, 
held properly refused, where there was evidence for beneficiary contradicting 
insurer’s evidence that insured had the diseases mentioned in defendant’s pleas. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from Circuit Court, Jefferson County; Romaine Boyd, Judge. 
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Action on a policy of life insurance by Minnie Screws against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

C. H. Roquemore, of Montgomery, for appellant. 

F. D. McArthur, of Birmingham, for appellee. 

SAYRE, J. Suit by appellee on a benefit certificate—insurance policy—issued by 
defendant, appellant, on the life of appellee’s husband, Henry R. Screws. Errors 
assigned relate to rulings on the admission of evidence, the refusal of special 
charges requested by defendant, and the action of the court in overruling 
defendant’s motion for a new trial, which will be considered, where statement is 
deemed necessary, in the order of their presentation in the brief for appellant. 

[1] The physician, who had examined the insured on his application for a 
benefit certificate, was allowed to testify for plaintiff that, refreshing his recollec- 
tion by looking at the record made by him at the time of his examination, 
deceased was in good health at that time. Defendant’s objection was overruled 
without error. The question sought to be raised at this point was elaborately 
considered in Acklen y. Hickman, 63 Ala. 494, 35 Am. Rep. 54, and the rule there 
stated has been consistently followed. Warten v. Black, 195 Ala. 102, 70 So. 758; 
L. & N. R. Co. v. Moorer, 195 Ala. 346, 70 So. 277; Russell v. Bush, 196 Ala. 321, 
71 So. 397; Oden-Elliott Lbr. Co. v. Daniel-Gaddis Lbr. Co., 210 Ala. 584, 98 So. 
730; Bailey v. Griffin, 211 Ala. 220, 100 So. 242; Polytinsky v. Sharpe, 211 Ala. 
510, 100 So. 750; Central of Ga. R. Co. v. Wilson, 215 Ala. 616, 111 So. 901. Subse- 
quently it was developed that the witness, though looking at the record, had no 
independent recollection of the state of the health of deceased at the time required 
about. No new objection was interposed. Even so, the testimony of the witness 
and the memorandum or record made by him were admissible. Acklen v. Hick- 
man, supra; Polytinsky v. Sharpe, supra; Floyd v. Pugh, 201 Ala. 33, 77 So. 323; 
Deal v. Hubert, 209 Ala. 20, 95 So. 349; Alabama Trunk Co. v. Hauer, 214 Ala. 
474, 108 So. 339. Many other adjudicated cases might be cited to both proposi- 
tions. There was no error in this ruling. 


[2] Defendant introduced the deposition of Dr. Parker, who testified to facts 
which, if accepted by the jury, very clearly avoided the policy under several of 
defendant’s special pleas. There was no attack upon Dr. Parker’s professional 
standing or credibility as a witness, and for that reason there was no error in 
denying to defendant the right to show his high standing in the community. 

[3] That deceased had nephritis or kidney disease at the time of his exam- 
ination was not by specific allegation of any one of the several special pleas made 
an issue in the cause; but that he had “some disease or ailment” which tended to 
shorten his life was alleged in plea 9, which went to the jury along with other 
pleas—whether properly so or not is not now in question. There was also 
evidence that deceased had suffered from kidney disease for 10 months before his 
death, which occurred about 16 months after the issuance of the benefit certificate 
upon which the suit was brought. And according to the expert testimony of Dr. 
Parker of Birmingham and Dr. Bass of Gadsden, the kidney affection and the 
aortic insufficiency or valvular disease or affection of the heart which caused the 
death of the insured had been produced by syphilis, from which deceased had 
suffered at an earlier time in his life. The question put to the examining physician 
and complained of in the fifth assignment of error, viz., “Doctor, if you had tested 
his urine and he had kidney trouble, would the urine tested have disclosed that?” 
and the answer, viz., “The test that I made showed no trouble with the urine’”— 
though not strictly responsive—were allowed without error. 


[4] It may be that defendant, when preparing its bill of exceptions, inadvert- 
ently wrote that the witness, in response to the hypothetical question quoted in 
the seventh assignment of error, would answer in the affirmative, for a negative 
answer only would have been of any service to defendant. But we cannot 
assume corrections of the bill of exception in order to establish error, for it is as 
easily possible that defendant at the time stated that the answer would be in the 
affirmative as that the inadvertence occurred afterwards in preparation of the bill 
of exceptions; and, at any rate, we cannot undertake the doubtfyl and dangerous 
task of correcting the record after the fashion proposed by defendant, appellant. 
Appellants are bound by the terms of the bills of exceptions they bring here. 
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[5] The court refused to allow defendant to show that money paid by plaintiff 
or her husband (insured) as premiums or assessments had been returned by 
defendant to plaintiff after his death. There was no error because there was no 
pleading under which this evidence should have been received. The general 
issue did not go to this point. If plaintiff was to be estopped, the estoppel should 
have been pleaded. 

[6, 7] Dr. J. C. Belding testified as a witness for plaintiff. He had made, to 
use his language, a “complete vertebral examination” of insured during the illness 
which preceded his death. Over defendant’s objection, this witness was allowed 
to answer the question, whether he found any evidence of nephritis or Bright's 
disease, by saying that he had not. The stress of defendant’s objection to this 
ruling is now laid upon the proposition that the witness was not properly 
permitted to state his opinion—his answer amounted to an opinion only—for the 
reason that he was no medical expert. Witness denied that he was a practicing 
physician. He gave that up, he said, because “it is common bunk.” But he 
had been graduated from a medical college, had practiced medicine and surgery; 
but his practice at the time of the trial was “all hand work.” He diagnosed heart 
and kidney diseases by “hand work.” He asked his patients no questions; he 
preferred to learn their troubles of all sorts by “hand work.” We are not re- 
quired to pass upon the question of the value of the witness’ opinions. He had 
had the training and experience commonly necessary to the making of an expert 
and, in our judgment, was properly allowed to say that in his examination of 
insured he had found no evidence of the disease inquired about. His opinion may 
have been worth much or nothing—that was for the jury. 


[8] Defendant complains at length of that action of the trial court which 
refused, at a late hour of the day, to put over the submission of the cause to the 
jury until the morning to follow, in order that defendant might have an oppor- 
tunity to produce a witness whose testimony, as defendant thought, had been 
made necessary by matters transpiring for the first time during the course of the 
trial. The court here cannot enter into a controversy of this sort for the purpose 
of locating the mere preponderating weight and propriety of the considerations 
which entered into the trial court’s decision. The matter rested in the discretion 
of the court, and, in the absence of plain abuse, this court will not affirm error. 
On the record we cannot affirm reversible error. 


{9] The trial court in its oral charge ifistructed the jury as to the issues 
involved, explaining, briefly, but adequately as we think, the alleged cause of 
action and the gist of each of the pleas in the cause. Defendant excepted on the 
theory, as it then stated, that the court had not explained the law or the evidence 
in regard to the issues made by the different pleas. The court offered to wait 
while defendant prepared what it considered to be the necessary instructions, but 
did nothing more. Defendant excepted. No cause for reversal is here shown. 
Defendant’s proper recourse, if it considered that the court had not adequately 
stated the issues to the jury, was to request special instructions. This court has 
never reversed on the ground here proposed and will not at this time inaugurate 
the practice suggested. 

[10] Plea 3 alleged that the warranty on which deceased procured his policy 
or benefit certificate had been breached, in that deceased had, at the time of issue, 
some disease of the heart which increased defendant’s risk of loss. Defendant re- 
quested the general charge “under plea 3,” which the cour® refused. And so as to 
the several other special pleas and upon the case as a whole. There was evidence 
for plaintiff—the evidence of Drs. Watts and Belding—which contradicted de- 
fendant’s evidence that insured had one or more of the several diseases predicated 
in the several separate pleas. Upon no theory can error be affirmed on these rulings. 

[11] Defendant insists that its motion for a new trial, based, for one thing, upon 
the assertion that one or more of the several pleas had been proved by the great 
weight of the evidence, was erroneously overruled. This is the weakest point in 
plaintiff’s case upon this appeal. But the court in consultation is of opinion that 
error should not be charged to the trial court in this ruling, the ground of this deci- 
sion being stated in Cobb v. Malone, 92 Ala. 635, 9 So. 740, as follows: 


“The decision of the trial court refusing to grant a new trial on the ground of 
the insufficiency of the evidence, or that the verdict is contrary to the evidence, will 
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not be reversed, unless, after allowing all reasonable presumptions of its correct- 
ness, the preponderance of the evidence against the verdict is so decided as to 
clearly convince the court that it is wrong and unjust.” 

The court is not so clearly convinced, and for that reason denies defendant’s 
argument for a reversal on the ground here stated. 

Affirmed. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


RELIANCE LIFE INS. CO. v. PEARSON et al. (No. 43.) 
Supreme Court of Arkansas. Dec. 10, 1928. 
Rehearing Denied Jan. 14, 1929. 

12 Southwestern Reporter (2d) 21. 

1. INSURANCE—INSURANCE COMPANY FAILING TO DEMAND RE- 
TURN OF POLICY OR NOTIFY INSURED OF INVALIDITY HELD 
ESTOPPED TO DENY VALID POLICY WAS DELIVERED. 

Where life policy was delivered to insured and receipt of payment of short- 
term insurance acknowledged, and note taken by agent for first regular 
premium, insurance company which failed to ascertain whether policy had been 
delivered in accordance with its instructions, and made no effort to demand 
return of policy or inform insured of its lapse and invalidity, before his death, 
was estopped to deny that valid policy of insurance was delivered. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


2. INSURANCE—INSURER FAILING TO NOTIFY INSURED OF AGENT’S 
WANT’ OF AUTHORITY WITHIN REASONABLE TIME AFTER 
DELIVERY BECOMES BOUND BY POLICY. 

Insurer is bound by contract of insurance in accordance with terms of delivery 
of policy through its agent, unless it notifies insured within reasonable time after 
he receives policy from agent that delivery was without authority and contrary 
to its instructions, and that policy was ineffective. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


3. INSURANCE—AGENT’S DELIVERY OF POLICY TAKING NOTE FOR 
PREMIUM HELD AUTHORIZED, WHERE INSURED WAS NOT 
NOTIFIED OF WANT OF AUTHORITY AND AGENT’S INSTRUC- 
TIONS REQUIRED SETTLEMENT FOR PREMIUM. 

Agent’s delivery of life policy to insured and settlement of premium by 
taking insured’s note instead of cash held authorized, in action on policy, where 
insured was not informed of any breach of instructions on part of agent, agency 
contract provided against waiving payment of premiums in cash, and instructions 
required full settlement for first premium before delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 137[4].) 

Kirby, J., dissenting. 

Appeal from Circuit Court, Independence County; Jno. C. Ashley, Special 
Judge. 

Suit by Irene Edna Pearson and others against the Reliance Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Appellees brought this suit to recover on a policy of insurance issued by 
appellant company on the life of her husband in her favor as beneficiary. The 
policy was dated November 16, 1925, and provided it should be preceded by 
“short term insurance beginning June 16, 1925, and continuing until November 
16, 1925.” Receipt of $3.65 was acknowledged in payment of the short term 
insurance by indorsement on the policy of insurance later delivered. Johnson 
delivered the policy to the insured taking his note, an ordinary promissory note 
in terms, payable to himself on the day of . —, for the full 
amount of the premium. 

The contract of Johnson, the agent of the company who took the application 
for the insurance, was dated June 16, 1925, and section 6 of article 2 of the 
contract provides: 


“The second party shall have no authority on behalf of the first party to 


make, alter or discharge any contracts, to waive forfeitures, to extend the time 
of payment of any premium or to waive payment in cash.” 
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The policy was sent to Johnson for delivery with a letter of instructions 
containing the following clauses: 

“b. A policy must not be delivered until the applicant signs and delivers all 
the papers and performs every act required of him by the company. 

c. A policy must not be delivered until the first premium is fully settled for.” 

The insurance policy, which was introduced in evidence, provides: “Reliance 
Life Insurance ‘Company of Pittsburgh, Penn., promises to pay, upon receipt at 
the home office of the company, in Pittsburgh, of due proof of the death of 
Sidney Thomas Pearson, of Pleasant Plains, County of Independence, State of 
Arkansas, herein called the insured, if the death of the insured occurs while this 
contract is in force, to Irene Edna Pearson, wife, beneficiary, with right of 
revocation, the sum of $1,000, less any indebtedness hereon to the company, and 
any unpaid portion of the premium for the then current policy year.” 

The policy was dated November 16, 1925, but was in fact issued June 16, 1925, 
and bears the following indorsement relative to its issuance and the payment oi 
the short-term premium: “This contract is dated November 16, 1925, but shall 
be preceded by short term insurance beginning June 16, 1925, and continuing 
until November 16, 1925. ‘The receipt of $3.65 for said short term insurance is 
hereby acknowledged.” 

A letter from the vice president of the company to appellee’s attorney, dated 
January 28, 1928, was introduced, and stated the policy was issued under date 
of June 16, 1925, and in force by payment of an interim term premium for a 
period of five months to November 16, 1925, at which time, the annual premium 
became due, which was not paid when due nor during the grace period provided 
by the policy; that after it lapsed three letters were written by the branch office 
in Memphis, one on December 16, 1925, another on January 12, next, and the 
third on February 5, 1926, and no attention was paid to any of these letters nor 
any acknowledgment of their receipt made. “The regular lapse letter was mailed 
to Mr. Pearson on February 9, 1926. The fact that a note was given to our 
then agent, if it be a fact, is immaterial inasmuch as it appears that this note 
was never paid. Moreover the company never had any knowledge of this note 
until after the death of our former insured. The company in any event does 
not accept notes in payment of first year premiums. A condition precedent to 
the placing of a policy of insurance in effect is that payment of the premium 
be made as required.” This letter denied liability on the policy. 

Pearson died on February 2, 1926, before the letters of February 5th and 
9th, referred to, were written. The note for $30.80, the amount of the first 
premium after the payment of the short-term premium, was taken by Johnson 
when he delivered the policy to Pearson within two or three weeks after the 
medical examination on June 9, 1925, and dated the day of the delivery of the 
policy. The note was payable to the order of Johnson, the agent, and included 
his commission. This note had never been sent to the company by the agent 
Johnson,,.who was not in the employ of the company at the time of the trial. 
The note contained no provision that the policy of insurance should lapse or 
become void if the note was not paid at maturity, and in fact there was nothing 
in the note indicating that it was given for an insurance premium, and it was 
due along about November or December. The agent never called on Pearson 
for a surrender of the policy, which was in the possession of his wife, the 


beneficiary, at the time of his death, and the note was still in the agent’s 
possession. 


The agent’s contract contained the following provision relative to the pay- 
ment of commissions: “If the amount of insurance written by the party of the 
second part during any one year of this agreement, commencing with the 16th 
day of June, upon which policies are issued and the premiums paid in cash 
thereon within the year, or within sixty days thereafter shall equal or exceed 


$50,000, the party of the second part shall be entitled to commissions on the 
renewal premiums.” 


The complaint alleged the issuance of the policy to the insured, the amount 
of the yearly premium, and that the yearly premium due on November 16, 
1925, was paid by the insured to the defendant or its authorized agent the sum 
of $30.80 by the execution and delivery to the defendant or to its authorized 
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agent insured’s negotiable promissory note for that sum; that the note was 
accepted by the defendant or its duly authorized agent in payment of said 
premium and the policy was continued in full force and effect from November 
16, 1925, to November 16, 1926; that all the terms and conditions of the policy had 
been complied with; and that the amount due thereon was the face of the policy, 
with interest from January 24, 1928, less the amount due the defendant for the 
principal sum of $30.80, and prayed judgment for the amount of the policy, less 
the said premium note, with penalties and attorney’s fees. 

The answer admitted the delivery of the policy; denied that the premium 
for the short term was paid by the insured, alleging that it was paid by the 
soliciting agent; admitted the execution of the note for the premium, but denied 
that the insured ever paid such sum, “or any other sum, to the defendant or 
to any duly authorized agent of defendant by the execution and delivery of a 
promissory note and denied the acceptance of said note by defendant or by any 
duly authorized agent”; alleged that the premium due November 16, 1925, was 
never paid by the insured or any one for him, or by the execution of the note to 
defendant or its agent authorized to accept notes in payment of premiums, or 
to any agent who could bind the defendant by accepting a note in lieu of’cash 
for said premium; denied that the premium had been paid; and alleged that the 
policy had lapsed for want of payment and denied liability thereunder. 

The case was submitted to the court without a jury, and from the judgment 
against it the insurance company has appealed. 

Cockrill & Armistead and Shields M. Goodwin, all of Little Rock, and S. M. 
Casey, of Batesville, for appellant. 

John E. Miller, of Searcy, for appellee. 

Kirpy, J. (after stating the facts as above). It is insisted that the court erred 
in holding that the giving of the note by the insured to the agent of the com- 
pany, who delivered the policy to him, constituted a payment of the yearly 
premium and continued the policy in force at the time of the death of the 
insured. 

Appellant concedes that the taking of such a note by a general agent of the 
company would have constituted a payment of the premium, so far as the com- 
pany was concerned, but contends that the soliciting agent was without authority 
to accept such note and that the policy lapsed and was void because of the non- 
payment of the premium in cash when it became due. It is undisputed, however, 
that the first premium for the short-term insurance was duly paid to the company 
and that the policy was issued and delivered by the insurance company through 
its soliciting agent, who was authorized to collect the premium, and who took the 
note payable to himself for the first premium due after the end of the short 
term, or that any action was taken by the insurance company to ascertain how 
the premium had been paid upon the delivery of the policy, or any steps to 
claim lapse of the policy for failure to pay the premium before the death of 
the insured. 

The policy itself does not provide it shall be void until the payment of the 
first premium note is made in cash, and, if it had done so, the first premium due 
for the short term was conceded to have been paid, and does provide for the 
payment of the amount of the policy, “less any indebtedness herein to the com- 
pany or any unpaid portion of the premium for the current policy year.” 


It is true the letter of instructions provided that the policy must not be 
delivered until the first premium is fully settled for and the insured has done 
“all the acts the company requires of him, and has settled the premium in full, 
then and not until then, the agent may deliver the policy to the applicant,” pro- 
vided 60 days have not expired after the medical examination. It is not disputed 
that these instructions were for the agent and not communicated to the insured, 
nor that the policy was actually delivered to him while he was in good health, 
within the time provided therefor, upon the settlement of the premium in full 
by the execution of the note therefor to the agent. 


[1] It was the duty of the agent to report his action, of course, to his 
principal, and no steps were taken by the principal to ascertain whether the 
policy had been delivered to the insured in accordance with its instructions, nor 
any effort made to demand the return of the policy or give information to the 
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insured of its alleged lapse and invalidity, before insured’s death occurred. The 
insured necessarily rested secure in the belief that the agent’s prior instruc- 
tions, of which insured had no information whatever, were complied with in 
the delivery of the policy, and, not having had any information from the company 
to the contrary before the time of his death, it now estopped to deny ‘that 
delivery was made of a valid policy or contract of insurance. 

Under the rule of our decisions the insured is allowed a reasonable time 
only for examination of the policy, after its delivery to him, to ascertain whether 
it is the policy applied for, and is held, as a matter of law, to have accepted it 
and become bound to pay the premium unless he shall notify the insurer without 
unreasonable delay of his rejection of or refusal to accept such policy, Remmel 
v. Griffin, 81 Ark. 269, 99 S. W. 70; Carrigan v. Nichols, 148 Ark. 336, 230 S. W. 9; 
People’s Savings Bank v. Raines, 175 Ark. 1155, 2 S. W. (2) 20. 

(2] A note given for the premium on insurance is required by statute to 
state the purpose of it, and declared not negotiable until the policy for which 
the note was given as payment of premium shall have been issued and delivered 
to the maker of the note and presented to him in the form applied for and 
its acceptance refused. The purpose of the statute, as held in People’s Savings 
Bank v. Raines, supra, evidently being to prevent irresponsible insurance com- 
panies and irresponsible agents of insurance companies from realizing on the 
obligations given for insurance by applicants before the delivery of the policy 
and without affording them the protection applied or contracted for, and so, 
also, should the insurer be held bound by its contract of insurance in accordance 
with its terms by the delivery of its policy upon his application to the insured 
through an agent, general or special, unless it shall notify the insured within a 
reasonable time after he receives such policy from such agent that it was 
delivered without authority and contrary to instructions to the agent and did 
not become effective or a valid contract. 

[3] It is true the circumstances indicate that the agent was not greatly 
experienced in soliciting applications for insurance, the policy being dated upon 
the day of the date of his agency contract, but there is no indication whatever 
that the insured had any intimation that the agent had not complied with his 
instructions, if such was the fact, in the delivery of the policy to him. Under the 
circumstances, we hold that the agent had authority to make settlement of the 
premium with the insured, and, having done so by the acceptance of the note 
and delivery of the policy upon its execution, that the note amounted to a 
settlement of the premium within the terms of the instructions, and that the 
policy so delivered was not invalid because cash was not collected instead of 
the note taken in settlement of the premium. 

No complaint is made of the instructions. The majority of the court holds 
that the record is free from error and that the judgment must be affirmed, in 
which holding the writer does not concur. It is so ordered. 

SECURITY LIFE INS. CO. OF AMERICA v. MATTHEWS. (No. 78.) 
Supreme Court of Arkansas. Jan. 7, 1929. 
Rehearing Denied Feb. 4, 1929. 
12 Southwestern Reporter (2d) 865. 


1. INSURANCE—LOAN VALUE FOR YEAR SHOULD BE PRORATED 
TO QUARTERLY PREMIUM PAYMENTS TO PREVENT FORFEI- 
TURE OF POLICY FOR NONPAYMENT OF PREMIUM. 


Where insured elected to pay premiums quarterly, as authorized by life in- 
surance policy, loan value for year should be prorated to such payments to prevent 
forfeiture for nonpayment of premium, though table of loan values in policy is 
fixed on basis of annual premium payments. 

(For other cases, see Insurance, Dec. Dig. § 364.) 


3. INSURANCE—FORFEITURE OF POLICY FOR NONPAYMENT OF 
PREMIUM WAS NOT JUSTIFIED, WHERE LOAN VALUE, PRO- 
RATED TO QUARTERLY PAYMENTS, EXCEEDED AMOUNT OF 
OVERDUE PREMIUM. 

Where loan value of life insurance policy, prorated to quarterly payments of 
premiums, which insured elected to make, was more than enough to pay an over- 
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due premium, insurer was not justified in forfeiting policy for nonpayment thereof, 
though loan value was fixed on basis of annual premium payment. 


(For other cases, see Insurance, Dec. Dig. § 364.) 


4, INSURANCE—INSURER, HAVING SUFFICIENT FUNDS OF INSURED 
TO PAY PREMIUM, CANNOT FORFEIT POLICY FOR NONPAY- 
MENT THEREOF. 

Insurance company cannot declare forfeiture of policy for nonpayment of 
premium when it has sufficient funds in its hands belonging to insured to pay 
premium. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


5. INSURANCE—INSURED MAY TREAT CONTRACT AS RESCINDED 
BY WRONGFUL FORFEITURE OF POLICY FOR NONPAYMENT OF 
PREMIUM AND RECOVER PREMIUMS PAID WITH INTEREST 
FROM DATES OF PAYMENT. 

On insurer’s breach of contract by wrongful forfeiture of policy for nonpay- 
ment of premium, insured may treat contract as rescinded and recover all pre- 
miums paid with interest from dates of payment. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Appeal from Circuit Court, Poinsett County; W. W. Bandy, Judge. 

Action by Paris S. Matthews against the Security Life Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. Affirmed. 

Arthur S. Lytton, of Chicago, IIl., and Caraway, Baker & Gautney, of Jones- 
boro, for appellant. 

T. T. Mardis, of Harrisburg, and Chas. D. Frierson, of Jonesboro, for appellee. 

Humpnrerys, J. Appellee recovered damages in the sum of $838.73 against ap- 
pellant in the first dvision of the circuit court of Poinsett county upon the alleged 
breach of a life insurance contract, from which is this appeal. 

The trial court instructed a verdict in favor of appellee upon the theory that 
the undisputed facts showed that, at the time the policy in controversy was for- 
feited, appellant had in its hands a sufficient sum of money belonging to appellee 
with which to pay the overdue premium and thereby prevent a forfeiture. 

The life insurance policy in question was issued March 12, 1919, and the quar- 
terly premium of $29.65 had been regularly paid thereon for 7 years and 9 months, 
but appellee overlooked paying the quarterly premium due on December 12, 1926, 
for a few days beyond the 30-day period of grace, which would have carried the 
policy to March 12, 1927. A check for the premium was mailed and not received 
by appellant until January 25, 1927, at which time it declared a forfeiture of the 
policy, and returned the check to appellee, with directions how to be reinstated if he 
desired to apply for reinstatement. Appellee complied with the requirements for 
reinstatement, but appellant refused to reinstate him without assigning any reason 
for its action. On the trial it appeared that appellant refused to reinstate him 
because it learned, from the medical examiner of the Cotton States Life Insur- 
ance Company, as a result of an urinalysis test, that appellee was not an insurable 
risk. 

On March 12, 1926, appellee borrowed $335 from appellant, which was the 
full loan value available on the policy at that date. The policy provides that loans 
(per table of loans, etc., in the policy) may be obtained, “all premiums, including 
the current year’s premium, having been duly paid.” The‘table referred to pro- 
vides that, “If full year’s premiums have been paid and this policy has been in 
force for years,” and “If premiums be paid for years stated,” certain loan 
values are available. 


J. C. Seitz, secretary and actuary of appellant, testified that the policy in 
question had no additional loan value under the provisions quoted when same was 
declared forfeited by appellant. 

Under the terms of the policy, it was optional on the part of appellee to pay 
the premiums either quarterly or annually. Appellee elected to pay the premiums 
quarterly, and it is undisputed that, had he paid the fourth quarterly premium in 
the eighth year of the life of the policy on or before January 12, 1927, same being 
the last day of grace, he would have been entitled to an additional loan of $60. 

[1,2] On account of appellee’s option, and his election, to pay the premiums 
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quarterly, instead of annually, the trial court took the view—and we think correctly 
—that the loan value on the policy should and would accrue quarterly, just as it 
would have accrued annually had he elected to pay the rmiums annually. It is 
true that the table of loan values contained in the policy is fixed upon the basis of 
payment of annual premiums, but, where premiums are paid quarterly, the loan 
value for the year ought to be prorated to the quarterly premium payments. This 
construction is reasonable, and should be placed upon the contract to prevent for- 


feitures, which are odious in the law, and never favored, unless the language of 
the contract clearly justifies it. 


[3] It follows, from this construction of the contract and the undisputed fact 
that, if the loan value is prorated to quarterly payments of premiums, upon the 
payment of the third quarterly premium, appellee was entitled to borrow $45 addi- 
tional on the policy, more than enough to have paid the quarterly premium of 
$29.65 due December 12, 1926. 

[4] The rule is that insurance companies cannot declare forfeitures of policies 
for nonpayment of premiums when they have sufficient funds in their hands be- 
longing to the insured to pay the premiums, and the duty rests upon them to use 
the funds to pay the premiums and thereby prevent forfeitures. American Nat. 
Ins. Co. v. Mooney, 111 Ark. 514, 164 S. W. 276; Missouri State Life Ins. Co. v. 
Miller, 163 Ar.. 480, 260 S. W. 705; Pfeiffer v. Missouri State Life Ins. Co., 174 
Ark. 783, 297 S. W. 847, 54 A. L. R. 600; Knights of Pythias v. Sanders, 174 Ark. 
279, 295 S. W. 25. 

[5] Reversal of the judgment is also sought on the ground that the court 
adopted an incorrect rule for the measure of damages on account of the breach of 
the contract. 

The court followed the rule announced in the case of Mutual Relief Ass’n v. 
Ray, 173 Ark. 9, 292 S. W. 396, as follows: “Where an assessment benefit associa- 
tion wrongfully repudiated its contract, the insured may treat the contract as re- 
scinded and recover all assessments paid, with interest from the date of payment of 
each assessment.” 


The rule is applicable to premiums paid by the insured on account of any 
breach of a contract. 


No error appearing, the judgment is affirmed. 


ROCHFORD y. METROPOLITAN LIFE INS. CO. (No. 13284.) 
Appellate Court of Indiana, in Banc. Feb. 1, 1929. 
164 Northeastern Reporter 713. 

1. EXECUTORS AND ADMINISTRATORS—LIFE POLICY ISSUED BY 
FOREIGN COMPANY DOING BUSINESS IN STATE TO NONRESI- 
DENT DECEDENT, HELD “ASSETS” FOR PURPOSE OF ADMINIS- 
TRATION (BURNS’ ANN. ST. 1926, § 3066). 

An insurance policy, issued for foreign insurance company doing business and 
having process agent in state, to a nonresident, decedent, payable to insured’s ex- 
ecutor or administrator, held “assets” of decedent within Burns’ Ann. St. 1926 § 
3066, for purpose of founding administration on his estate in this state; “assets” 
being anything which can be made available for payment of debts. 

(For other cases, see Executors and administrators, Dec. Dig. § 12.) 

2. INSURANCE—INSURANCE COMPANY, PAYING INSURANCE MONEY 
TO ADMINISTRATOR FOR NONRESIDENT DECEDENT, UNDER 
PRINCIPLE OF COMITY, WOULD NOT BE LIABLE IN ACTION BY 
DOMICILIARY ADMINISTRATOR. 

Foreign insurance company doing business in state, by paying amount of non- 
resident decedent’s policy to administrator appointed in this state, would not there- 
after be liable in action brought by domiciliary administrator, since principle of 


comity would preclude domiciliary state courts entertaining jurisdiction of such 
action. 


(For other cases, see Insurance, Dec. Dig. § 617.) 
Appeal from Probate Court, Marion County; Mahlon E. Bash, Judge. 
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Action by Paul T. Rochford, administrator of the estate of Ben Jamison, de- 
ceased, against the Metropolitan Life Insurance Company, Judgment for defend- 
ant, and plaintiff appeals. Reversed, with instruction. 

Oscar C. Hagemier and Rochford, Wall & Richford, all of Indianapolis, for 
appellant. : 

Miller, Dailey & Thompson and Albert L. Rabb, all of Indianapolis, for appellee. 

NicHoLs, J. Action by appellant against appellee on a policy of life insurance 
held by appellant’s intestate at the time of his death, January 25, 1924. 

The complaint was in a single paragraph, to which appellee’s demurrer was 
sustained, and, appellant failing and refusing to plead further, judgment was rend- 
ered against him, from which this appeal. The error relied upon for reversal 
is the action of the court in sustaining appellee’s demurrer to the complaint. 

It appears by the averments of the complaint that the policy in suit was issued 
to appellant’s decedent by appellee for a valid consideration, on November 26, 1923, 
and that thereby appellee agreed to pay to the executor or administrator of the 
estate of the deceased at the time of his death $245. The policy was applied for, 
and issued to the insured, in Marion county, Ind., of which county the insured was 
at the time an inhabitant. On January 26, 1924, the insured died at Detroit, Wayne 
county, Mich., intestate. He left no property in said last-named county or state. 
The only property owned or possessed by said deceased at the time of his death 
was located in Marion county, Ind., and consisted of two life insurance policies 
payable to his estate, in said county and state, and that these policies came into the 
possession of appellant and are now in his possession, one of which is the basis 
of this action. No letters of administration have been applied for, or issued on, 
the estate of the deceased in any county of the state of Michigan, nor in any 
county of any state. On December 16, 1926, appellant applied to the probate 
court of Marion county for letters of administration which, in course of due pro- 
cedure, were issued to him. 

It is averred that the terms and conditions of the policy have been fully com- 
plied with, and that demand for payment has been refused. There is prayer for 
judgment for $245 and interest. 

[1] Appellee’s demurrer to the complaint was for want of facts under which, 
in its final analysis, we have to determine only as to whether the life insurance 
policy involved was, under the circumstances set out, an asset of the estate, subject 
to administration in Marion county, Ind, although the insured was not an inhabitant 
of the state at the time of his death. 

Section 3066, Burns’ 1926, provides inter alia that letters of administration of an 
esstate may be granted where the decedent, not being an inhabitant, and dying out 
of the state, leaves assets. It being averred that the decedent left no property 
anywhere, other than his insurance policies, one of which is here involved, when 
we have determined, as stated above, the question as to whether the insurance 
policy involved constitutes assets, we have determined as to the decision to be ren- 
dered in this appeal. 

“Assets” has been defined as anything which can be made available for the 
payment of debts. Stanton v. Lewis, 26 Conn. 444, 449. 

As the insurance involved was payable to the estate of the deceased, clearly it 
can be made available for the payment of his debts. It has been repeatedly held 
that a policy of life insurance is an asset subject to administration. New England 
Mutual Life Ins. Co. v. Woodworth, Adm’r, 111 U. S. 138, 4 S. Ct.. 364, 28 L. Ed. 
379; New York Life Ins. Co. v. Smith (C. C. A.) 67 F. 694; Rice v. Metropolitan 
Life Ins. Co., 152 Ark. 498, 238 S. W. 772, 24 A. L. R. 143. And a policy of life 
insurance, issued by a company incorporated in one state payable to the insured, 
his executors or administrators, is assets for the purpose of founding administration 
upon his estate in another state, in which the corporation, as here, at and since the 
time of his death, does business, and, as required by the statute of that state, has 
an agent against whom process against it may be served. New England Mutual 
Life Ins. Co. v. Woodworth, Adm’r, supra; Southern Pac. Co. v. De Valle Da 
Costa (C. C. A.) 190 F. 689, 690, 693. 

[2] Appellee’s counsel in oral argument, as well as in its briefs, express some- 
concern as to whether, having paid the policy or judgment thereon in this state, it 
may not hereafter be liable in an action brought by the domiciliary administrator, 
should one be appointed, in Wayne County, Mich. But we think that, if for no 
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other reason, the principle of comity between the states would preclude the courts 
of that state from entertaining jurisdiction of such an action. Sulz, Adm’x, y. 
Mutual Reserve, etc., Co. 145 N. Y. 563, 40 N. E. 242; 28 L. R. A. 379; New 
England, etc., Co. v. Woodworth, Adm’r, supra. 


Judgment is reversed, with instructions to the trial court to overrule demurrer 
to the complaint. 


INTER-SOUTHERN LIFE INS. CO. v. MORROW. 
Court of Appeals of Kentucky. Nov. 16, 1928. 
12 Southwestern Reporter (2d) 692. 
INSURANCE—POLICY, REQUIRING DEDUCTION OF INSURED’S IN- 

DEBTEDNESS FROM CASH VALUE, LAPSED ON DUE DATE OF UN- 

PAID PREMIUM NOTE FOR AMOUNT EQUALING CASH VALUE. 

Where amount due insurer from insured on due date of unpaid premium note, 
providing, as did policy, for deduction of insured’s indebtedness from cash value 
of policy before applying remainder to purchase of extended insurance, just equaled 
cash value as of such date, policy lapsed thereon, and was not in effect at time of 
insured’s death thereafter. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Appeal from Circuit Court, McCracken County. 

Action by Jinsie Baner Morrow against the Inter-Southern Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, with in- 
structions. 

Eaton & Boyd, of Paducah, for appellant. W. A. Berry, of Paducah, for ap- 
pellee. 

DiETzMAN, J. On the 15th day of August, 1922, Shannon P. Morrow procured 
from the appellant the policy of insurance upon his life which is the subject- 
matter of this suit. He paid to the appellant at that time the first year’s premium 
of $20.75. On the 15th days of August, 1923, and 1924, he paid the premiums then 
falling due. Thus the policy of insurance was carried up to the 15th day of Au- 
gust, 1925, at which time it had been in force for 3 full years. On the 15th day of 
August, 1925, Morrow executed his note to the appellant for the premium than 
due. So far as pertinent, the note reads: 

“One year after date I promise to pay to the Inter-Southern Life Insurance 
Company $20.75, being indebtedness due 8—15—25, on the above numbered policy, 
with interest at the rate of 6 per cent. per annum. I agree that the above amount 
shall be a lien on said policy and shall be deducted with compound interest at the 
rate of six per cent. per annum from any cash settlements made under the policy. 
* * * It is also agreed that in the event of default of payment of any premium 
on said policy this note will thereupon become immediately due and payable and the 
amount hereof with any accrued interest hereon shall be deducted from the cash 
balance of the said policy and the balance, if any, shall be applied to the purchase 
of extended insurance in accordance with the method used in calculating the ex- 
tended insurance values contained in said policy.” 

On August 15, 1926, there was due on this note the principal of $20.75 and in- 
terest of $1.25, or a total of $22. The note was never paid, nor was the premium 
due on August 15, 1926, paid. It is true that a note due on October 15, 1926, for 
the premium due August 15, 1926, was executed. This last note, however, provided 
that if it was not paid when it became due, as it was not, it should be null, void 
and of no effect, and that the status of the parties should be the same as it was on 
August 15, 1926, and as though this note of August 15, 1926, had never been execut- 
ed. It is agreed between the parties herein that this note of August 15, 1926, may 
be ignored, and this case treated as though nothing was done on August 15, 1926, 
or thereafter. Morrow died on April 30, 1927. Demand was made for the payment 
of the insurance policy, and, on a refusal by the appellant to pay it, this suit was 
brought. ; 

The case was submitted to the lower court on an agreed statement of facts, 
being those we have heretofore set out, and the court, on the pleadings and such 
agreed statement of facts, awarded the appellee, who was the beneficiary of the 
policy, the full amount of the policy. From that judgment this appeal is pro- 
secuted. 


Appellant argues that, according to the terms of the policy, it became null 
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and void on August 15, 1926, whereas appellee contends that, under the provisions 
in the policy for extended insurance, it was yet in full force and effect when 
Morrow died. The policy provides that, upon any default in the payment of the 
premium, then, in the absence of any action on the part of the insured, “if there 
be any indebtedness to the company, provided the policy shall have been in force 
for 3 full years, such indebtedness shall be deducted from the amount which would 
otherwise be available as a cash value (italics ours),” and the balance shall be 
applied “to extend the insurance without the right to loans or surrender values 
for the full amount of the policy less the indebtedness.” The policy also sets out 
the period of time for which the insurance will be extended on the nonpayment 
of premiums at the end of the successive years during the term of the policy, and 
also the loan values of the policy at the end of each of such years. The policy 
further provides that the cash value at the end of any year is the same as the 
loan value at the end of the preceding year. Three full annual premiums having 
been paid on this policy, there was, according to its terms at the end of the third 
year, that is, on August 25, 1926, an extended insurance privilege of 2 years and 
33 days, and a loan value of $22. Instead of taking his extended insurance as 
thus provided, or paid-up insurance, the insured elected, by the execution of his 
note on that date, to keep the policy alive as such, thereby retaining his rights to 
participate in accumulations, to receive dividends, to be free from the necessity of 
a medical examination for purposes of reinstatement, and to enjoy such other 
rights as the policy provided. Had he elected to take extended insurance, he 
would have had no rights beyond the period of time covered by the extended 
insurance provided for, but, by executing the note, he preserved to himself the 
right to keep his policy alive by thereafter paying premiums for its full term. 

On August 15, 1926, the insured neither paying the premium then due nor his 
note for the premium of the preceding year, and taking no further action in the 
matter, the policy both by its terms and those of the note lapsed, except in so far 
as the insured had any rights to extended insurance. To what extent, then, did 
he have any rights to extended insurance? The appellee argues that he had a 
right to such extended insurance as could be purchased by the loan value of his 
policy at the end of the fourth year, which the policy states is $34. ‘The appellee, 
agreeing that said $34 should have been credited by the $22, being the principal 
and interest of the unpaid note, says that there was yet a balance of $12 which 
extended the policy beyond the date of the death of the insured. Appellee’s error 
lies in her major premises. By the terms of the policy, the extended insurance 
is not based on the loan value of the policy, but on its cash value, and, as hereto- 
fore stated, under the policy its cash value at the end of any year is the same 
as the loan value at the end of the preceding year. Therefore, in order to 
ascertain the ¢ash value of this policy at the end of the fourth year, we must Jook 
to what its loan value was at the end of the third year, and, when we do, we find 
it to be $22. 

Now, both the policy and the note provide that any indebtedness of the 
insured to the company must first be deducted from the cash value before the 
remainder is applied to the purpose of extending the insurance. There was due 
from the insured to the company on August 15, 1926, the sum of $22, which just 
equaled the cash value of the policy as of that time. Hence here was nothing 
to apply to the purpose of extending the insurance. The policy, therefore, lapsed 
on August 15, 1926, and was not in effect at the time of the death of the assured. 
The cases of Drury’s Adm’x v. New York Life Insurance Co., 115 Ky. 681, 74 S. W. 
663, 61 L. R. A. 714, 103 Am. St. Rep. 351, and New York Life Ins. Co. v. Van 
Meter’s Adm’r, 137 Ky. 4, 121 S. W. 438, 136 Am. St. Rep. 282, relied upon by 
appellee, do not sustain her contentions. Those cases hold that the nonpayment 
of the premium notes there involved by their very terms did not affect the 
insured’s right to extended insurance, and that, by reason of the settlement 
provisions of the notes, it was plain that the term “indebtedness” used in the 
nonforfeiture provisions of the policy was not intended to cover premium notes. 
The opinion in the Van Meter Case, however, says: 


“Of course, the company might have provided for extended insurance after 
the payment of any indebtedness, including premium notes, loans on the policy. 
etc.; but we have no such case here.” 
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In the instant case, the note was secured by a lien on the policy. Both by the 
terms of the note and those of the policy, the amount of the note, when it became 
due and payable, was first to be deducted from the cash value of the policy and 
the balance used in purchasing extended insurance. This is exactly what was 
not provided in the Drury and Van Meter Cases, but what the court said in the 
latter case might be done. See, also, Dibrell v. Citizen’s National Life Ins. Co., 
152 Ky. 208, 153 S. W. 428. 

It results, therefore, that the appellant's motion for judgment on the 
pleadings and agreed statement of facts should have been sustained by the lower 
court. Its judgment is therefore reversed, with instructions to proceed in 
conformity with this opinion. 


RINGLER et al v. RINGLER. (No. 53.) 
Court of Appeals of Maryland. Jan. 17, 1929. 
144 Atlantic Reporter 221. 

3. INSURANCE—INSURED’S WRITTEN STATEMENT HELD INSUFFIC- 
IENT TO CHANGE BENEFICIARY IN POLICY ISSUED BY EMPLOY- 
ERS’ RELIEF DEPARTMENT, WHERE REGULATIONS REQUIRED 
SUPERINTENDENT’S WRITTEN CONSENT TO SUCH CHANGE. 
Insured’s written statement that he does “hereby change the beneficiary” in 

policy issued by employers’ relief department /eld not to affect change of 

beneficiaries, where regulations of employers’ relief department required written 
consent of superintendent to change of beneficiaries, which was not given, since 
such duty of superintendent was not ministerial, but involved exercise of 
discretion. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


4. INSURANCE—IN CONTROVERSY BETWEEN INSURANCE BENEFIC- 

IARIES, BILL OF INTERPLEADER IS NOT WAIVER OF DEFECT 

IN BENEFICIARY’S CLAIM. 

Bill of interpleader does not operate as waiver of any defects in claim of 
beneficiary under insurance policy in controversy between beneficiaries claiming 
under different rights. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


5. INSURANCE—RESPECTIVE RIGHTS OF BENEFICIARIES BECOME 
FIXED AND VESTED AT DEATH OF INSURED. 
Respective rights of beneficiaries under contract or policy of insurance issued 
by relief department of employer become fixed and vested at death of insured. 
(For other cases, see Insurance, Dec. Dig. § 586.) ; 


6. INSURANCE—DISCRETIONARY ACT OF INSURER REQUIRED BY 
BY-LAWS FOR CHANGE OF BENEFICIARY MUST BE PERFORMED 
DURING LIFE OF INSURED. 

Where by-laws of insurer provide that there shall be no change in beneficiary 
until some act involving discretion has been performed by insurer or its designated 
agent, no act of insured can change beneficiary, as relates to controversy between 
beneficiaries, unless such discretionary act has been performed during life of 
insured. - 

(For other cases, see Insurance, Dec. Dig. § 587.) 


7. INSURANCE—INSURER CANNOT’ WAIVE PERFORMANCE OF DIS- 
CRETIONARY ACT REQUIRED FOR CHANGE OF BENEFICIARY 
BY ANYTHING IT MAY DO AFTER DEATH OF INSURED. 

Where by-laws of insurer provide that there shall be no change in beneficiary 
until some act involving discretion has been performed by insurer or its desig- 
nated agent, insurer cannot waive performance of such act by anything it may 
do after death of insured. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Circuit Court, Allegany County; Albert A. Doub, Judge. 

Bill of interpleader by the Baltimore & Ohio Railroad Company against 
‘Thomas Ringler, Ruth Ringler Kempf, and Ida Ringler, under which it was 
decreed that such parties be required to interplead; Ruth Ringler Kempf and 
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Thomas Ringler being plaintiffs, and Ida Ringler defendant. From a decree 
for defendant, plaintiffs appeal. Reversed and remanded, with directions. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, J. J. 

T. L. Richards and Geo. W. Legge, both of Cumberland, for appellants. 

Finley C. Hendrickson, of Cumberland, for appellee. 

Orrutt, J. The question raised by this appeal is a narrow one. On April 10, 
1914, Sylvester K. Ringler of Cumberland, Md., became a member of the relief 
department of the Baltimore & Ohio Railroad Company, which was organized 
and maintained for the purpose of providing benefit insurance for such of its 
employees as became members of the relief department. He was twice married, 
and had two children by his first wife, Thomas Ringler and Ruth R. Kempf, the 
appellants in this case, and five children by his second wife. In his application for 
insurance, he designated as beneficiaries his wife, Ida Ringler, and his two 
children by his first wife, Ruth and Thomas. He remained a member of the 
relief association, and the insurance continued in force until his death, which 
occurred on July 22, 1927. But before his death, on that day, he signed a paper 
by which he attempted to change the beneficiaries named in his original applica- 
tion, which paper was in the following form: “I, Sylvester K. Ringler do hereby 
change the beneficiary of my insurance in B & O Relief from the present 
beneficiary to my wife Mrs. Ida Ringler.” 

After his death, relying upon that paper, Mrs. Ringler, his widow, notified 
the railroad company that she claimed the entire amount of the insurance, 
amounting to $2,500, due from it. But the other two beneficiaries, Ruth and 
Thomas Ringler, also notified it that they each claimed one-third of that amount 
on the theory that, under the contract of insurance, the insured had not the power 
to change the beneficiaries named in his original application until and unless the 
change was approved by the superintendent of the relief department, and that the 
paper purporting to effect the change was never submitted to or approved by that 
official prior to the death of Ringler, and therefore never took effect. 


In that state of the case the Baltimore & Ohio Railroad Company filed in the 
circuit court for Allegany county a bill of interpleader against the three claim- 
ants, praying that they be required to interplead, and adjust their several claims 
and demands among themselves, and a decree granting that relief was passed. 
In that decree it was directed that in the interpleader suit Ruth Ringler Kempf 
and Thomas Ringler should be plaintiffs and Ida Ringler defendant. 


Ruth Ringler Kempf and Thomas Ringler thereupon filed their bill of 
complaint against Ida Ringler, in which after setting out certain of the facts to 
which we have referred, they charged that the “paper * * * purporting to be an 
application * * * for a change of beneficiaries” was not delivered to the agents 
of the Baltimore & Ohio Railroad Company until “many days” after the death 
of the insured, and that under the rules of that company it was absolutely nuli 
and void. Mrs. Ringler answered that bill, and in paragraph 5 thereof alleged, 
among other facts, that she was married to the insured in 1900; that there were 
five children born of that marriage, of whom four were living, the youngest being 
14 years of age; that one of them, as the result of an accident, was permanently 
injured; that she and her husband in 1923 bought a farm for $6,000, on which 
they paid $3,000 in cash and gave a mortgage for the balance, on which mortgage 
they had paid $800 at the time of Mr. Ringler’s death, and that these payments 
were made from their joint savings; that Ringler was at one time discharged 
from the employment of the Baltimore & Ohio Railroad Company, and, after his 
discharge, he informed his wife that he would have nothing further to do with 
keeping up the insurance, but that, if she wanted to keep it up, she could do so; 
that later there was an understanding between them that Ringler should, 1f 
possible, regain his position with the railroad company, and that she would 
manage the farm, watch over the education of the children, and establish a 
permanent home; that he was, largely through her efforts, reinstated with the 
railroad company; that she did manage the farm and watched over the education 
of their children, and that she did, out of a joint fund, “make the payments 
necessary to keep the insurance from lapsing”’; that the paper purporting to 
change the beneficiaries in the insurance policy was signed voluntarily by the 
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insured out of the presence of Mrs. Ringler and witnessed by Dr. E. B. Claybrook 
and Dr. W. R. Frantz; and that she had reason to believe that the said Sylvester 
K. Ringler thought that he was dealing with one who had some official position 
with the B. & O. Company in having the said Dr. Claybrook, who was a surgeon 
for the railroad company, as a witness. 

[1] Plaintiffs excepted to that answer, on the ground that the allegations of 
paragraph 5-thereof were irrelevant and immaterial, and also alleged in the same 
pleading facts which it was supposed established counter equities. The exceptions 
were overruled, and the case set for a hearing on bill and answer. The effect of 
setting up in the exceptions matters in avoidance which were obviously intended 
to be a replication to the answer and afterwards setting the case down on bill 
and answer operated as a waiver of the exceptions (Miller’s Equity Pl. & Pr. par. 
342), because a plaintiff ought not to be permitted to assert that an answer is bad 
because it is impertinent, and at the same time set up new and additional facts 
as a reply to it. 

[2] The effect of setting the case down for a hearing on bill and answer was 
to admit all averments of fact in the answer, and to dispense with proof thereof 
(Miller’s Equity Pl. & Pr. par. 677), whether the averments were responsive or in 
avoidance (Id.) so that the facts to which we have referred must be taken as 
established. Upon those facts the trial court in a very. elaborate and careful 
opinion decreed that the paper changing the beneficiaries under the contract of 
insurance between Ringler and the Baltimore & Ohio Railroad Company was 
valid and effective, and awarded the whole amount of such insurance to Ida 
Ringler, the appellee. The appeal is from that decree. 

[3] The single question presented by it is whether the paper writing dated 
July 22, 1927, by which the insured undertook to change the beneficiaries, 
originally designated in his contract of insurance ever took effect. The determin- 
ation of that question turns mainly upon the construction of clauses 18, 58, and 
60 of the regulations of the relief department of the railroad company, which are 
in the following form: 


“18. The beneficiary or beneficiaries in any application for full membership, 
if the applicant is married, must be his wife or his wife and children. If he be 
single, the beneficiaries must be his father and mother or the survivor. No 
application will be accepted which does not comply with these requirements 
unless the Superintendent waive the same for reasons satisfactory to him. No 
one shall be entitled as the beneficiary of a member who is not the widow or a 
relation not more remote than a first cousin, except in case of the assignment to 
the Superintendent of the natural death benefit to secure a loan from the 
Savings Feature, or in case of the taking of special natural death benefit for 
that purpose.” 


“58. The benefits on account of the death of a member will be paid to the 
beneficiary designated in the application. If none such be living, the benefits 
shall lapse, and remain for the benefit of all the other members. The Superin- 
tendent may, in such a case, defray the expense of the member’s funeral, so far 
as he deems proper.” 


“60. No assignment of benefits or change of beneficiary will be permitted 
without the written consent of the Superintendent, nor shall benefits be subject 
to attachment or other legal process.” 


And the following clause in the application which formed a part of the 
contract of insurance: 

“T-also agree that the said Company, by its proper agents and in the manner 
provided in said Regulations, shall apply monthly in advance from the first 
wages earned by me under said employment, in each calendar month, sums at the 
rate of $5.00 per month as a contribution to the Relief Feature of said Depart- 
ment, for the purpose of securing the benefits provided by said Regulations, for a 
member of Class E to myself, or in the event of my death to my wife Ida and 
children by former marriage Ruth and Thomas or the survivor or survivors or to 
whomever I may hereafter from time to time designate in writing by way of 
substitution, with the written consent of the Superintendent; or, if no such 
beneficiary be then living, to my next of kin (as determined by the laws of the 
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State of Maryland), in accordance with Regulation No. 18—subject to all the 
provisions and requirements of said Regulation.” 

In dealing with that question it may be assumed that the beneficiaries first 
named in the insurance contract had no vested interest therein, because not only 
was the privilege of changing the beneficiary so named reserved to the insured 
by the contract, but it was also secured by the regulations of the insurer. For 
while the contract and the regulations imposed certain limitations upon the 
exercise of that privilege, the beneficiaries had no control of any kind over it, 
and could not by any act of theirs prevent the insured from exercising it. 37 Cyc. 
578. But, assuming that the insured had the right to change the beneficiaries 
first named in the contract of insurance, the inquiry is, Was that an absolute or 
a qualified right, and did he ever actually exercise it? 

It is conceded that the only thing he did to effect the change was to sign 
the paper, in which he declared that he changed the beneficiary “from the present 
beneficiary to” his wife, Mrs. Ida Ringler. That paper was addressed to nobody, 
it was not, during the lifetime of the insured, delivered to the insurer, and it 
was never approved by it, although it was executed when the insured was on his 
deathbed, and delivered to a nurse to be delivered to the insurer, and while not 
directed to the insurer, was nevertheless intended for it. It was delivered to the 
insurer after the death of the insured, which must have occurred shortly after 
it was executed, but it never was approved by the superintendent of the relief 
department. It is also apparent that the insured intended to make the change; 
that he did all that he could to effect it; and that it was not acted upon by the 
insurer because it did not receive the paper until after the death of the insured. 

Upon these facts appellants contend that, whatever the intentions of the 
insured may have been, he did not in fact change the beneficiaries first named in 
the contract, because the paper purporting to make the change was never 
delivered to the superintendent of the relief department during the life of the 
insured, and was never approved by him, and that therefore the rights of the 
beneficiaries originally named became fixed at the death of the insured, and 
could not be affected by any subsequent act of the insurer. 

The appellee, on the other hand, says that the approval of the superintendent 
was a mere ministerial act, involving the exercise of no discretion; that in 
signing the paper the insured had done all that he possibly could do to effect the 
change; and that equity will not permit his will to be frustrated, because the 
death of the insured deprived the superintendent of any opportunity of doing 
that which he was bound to do if he had had the opportunity, and that it will 
treat the change as complete and effective. 


There is a line of cases which holds that where, under the terms of such a 
contract as that here involved, a change of beneficiaries is not completed until 
the company has performed some purely ministerial act in respect thereto, and 
the insured has done all that he possibly could do to effect the change, but dies 
before it has been completed that the fact that the company has not performed 
the act specified will not prevent the change from becoming effective. 45 C. J. 
209, note 26. And, whilst that rule cannot be said to have been universally 
accepted, it has been approved by this court. Daly v. Daly, 138 Md. 155, 113 A. 
643. It predicates two factors as essential to its operation: (1) That those things 
prescribed as essential to changing the beneficiaries named in the contract or 
policy of insurance which at the death of the insured were incomplete or unper- 
tormed were ministerial in character; and (2) that the insured had done all that 
he could do to effect the change. Daly v. Daly, supra. 


_ [4, 5] In applying it to the facts of this case, we are not affected by any 
principle of waiver or estoppel, for, while in a controversy between the insured 
and a beneficiary it has been held that the filing of a bill of interpleader may 
operate as a waiver of any defect in the claim of the beneficiary (37 C. J. 585), 
although there is authority to the contrary (Thomas v. Locomotive Engineer’s 
Mut. Life & Acc. Ins. Ass’n, 191 Iowa, 1152, 183 N. W. 628, 15 A. L. R. 1240, State 
v. Hutchins, 79 N. H. 132, 105 A. 519, 2 A. L. R. 1690), the better view in our 
opinion is that it has no such effect in a controversy between beneficiaries 
claiming under different rights (Sullivan v. Maroney, 76 N. J. Eq. 104, 73 A. 842; 
Berg v. Damkcehler, 112 Wis. 587, 88 N. W. 606), Freund v. Freund, 218 III. 189, 
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75 N. E. 925, 109 Am. St. Rep. 283, and that their respective rights under the 
contract or policy become fixed and vested at the death of the insured (45 C. J. 
“Mutual Benefit Insurance,” par. 167). The application of the exception is 
limited, too, by the principle that a mere unexecuted intent to make the change 
is not sufficient (45 C. J. 204), and in some jurisdictions by the principle that the 
exception does not apply where the contract or policy of insurance or the 
regulations of the insurer which are read into it fix the time when the change 
shall take effect, and specify the acts which shall effect it (45 C. J. 210.) Although 
even in respect to these limitations there is a sharp conflict in the decisions 
dealing with them arising as well from a variance in the construction and 
interpretation of facts in efforts to do equity and justice in particular cases as 
from varying views as to the soundness of the principles involved. As, for 
instance, one line of cases holds that the provisions of the policy or the by-laws 
of the insurer which fix the manner, method, and time of effecting a change 
of beneficiaries is waived by the payment of the fund into court or the filing of a 
bill of interpleader by the insurer (Supreme Conclave R. A. v. Cappella [C. C.] 
41 F. 1, and cases collected in 2 A. L. R. 1683), on the theory that such restrictions 
are for the benefit of the insurer. 

Another line holds that in such instances, where the attempted change has 
not been completed prior to the death of the insured, that the insurer cannot 
waive the defect or omission so as to affect the rights inter sese of hostile 
claimants to the fund. Freund v. Freund, 218 Ill. 189, 75 N. E. 925, 109 Am. 
St. Rep. 283, and cases collected in 2 A. L. R. 1682. And that conflict persists 
through the later cases. See Thomas vy. Locomotive Eng. Mut. Life & Acc. Ins. 
Ass’n, 191 Iowa, 1152, 183 N. W. 628, 15 A. L. R. 1260; Grand Lodge A. O. U. W. 
v. Martin, 118 Me. 409, 108 A. 355. So also, while there is no dissent from the 
principle that a mere unexpected intent to substitute a new beneficiary is not 
enough to effect the change, there is a wide difference of opinion as to what is 
a “mere unexpected intent.” 45 C. J. “Mutual Benefit Insurance,” § 162, notes 
68—73. And, while the principle that where the provisions of the policy or 
by-laws of the insurer prescribe the acts necessary to change the beneficiary 
named in the policy and the time when such change shall become effective, no 
change can be regarded as complete which does not comply with those provisions, 
is generally recognized (Modern Woodmen v. Headle, 88 Vt. 37, 90 A. 893, 
L,. R. A. 1915A, 580), the application of that principle to similar facts has been far 
from uniform (Ancient Order of Gleaners v. Bury, 165 Mich. 1, 130 N. W. 191, 
34:1. R.A. EN. Si) 277). 

[6, 7] In that state of the law, and in the absence of any decision of this 
court dealing with the precise question presented by this appeal, after a careful 
consideration of the reported cases in other jurisdictions, and an examination of 
the underlying and essential elements of the law of contracts, this at least may 
be said. (1) That in any controversy between beneficiaries where the by-laws 
of the insurer, or the contract of insurance, provide that there shall be no change 
in the beneficiary named in the original contract, unless and until some act 
involving discretion in respect thereto has been performed by the insurer or 1ts 
designated agent, no act on the part of the insured intended to change such 
beneficiary will be regarded as completed or effective, unless such act or acts 
have been performed during the life of the insured; (2) even though the insured 
has done what he could to effect the change; and (3) that the insurer cannot 
waive the performance of such an act by anything it may do after the death of 
the insured. 

Any other construction would deprive the parties to the contract of insurance 
under consideration of the right to the contract they made by arbitrarily imputing 


to them an intention and a purpose contrary to the language in which they have 
expressed that purpose and intention. 


Applying that rule to the facts of this case, the controlling question 1s 
whether the function of the superintendent of the relief department, in passing 
upon a request or demand made by the insured for a change in the beneficiary 
named in the contract, was ministerial, or whether it involved the exercise of a 
discretion. For the purposes of that question, it may be assumed that the 
insured had done all that he personally could do under the circumstances to effect 
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the change, and that the beneficiary proposed to be substituted was’ eligible under 
the by-laws and regulations of the insurer. 

When the by-laws of the relief department and the provisions of the contract 
are examined, it is, in ouf judgment, impossible to reach the conclusion that the 
duty imposed upon the superintendent of the relief department was in any sense 
automatic or ministerial. In the first place, the original beneficiaries must be 
either the wife or the children of the insured, and if at his death no beneficiaries 
within the eligible classes are living, the benefits lapse and remain for the beneft 
of all the other members, so that each member of the departrhent is to some 
extent interested in any change of beneficiaries. In the second place, when the 
parties have expressly agreed that no change should be made unless with the 
written consent of the superintendent, we cannot say that they meant that the 
superintendent was bound to conserit to any change which the insured made, so 
long as the substituted beneficiary was eligible. For, if they had meant that, 
instead of requiring the written consent of the superintendent to any change in 
the beneficiary, they would have provided that such change could be made by 
the insured at any time so long as the substituted beneficiary was eligible upon 
giving notice to the company. When, however, they used the words “written 
consent,” they must have meant them to confer upon the superintendent the 
power to permit or deny the change accordingly as in his discretion he found that 
the interests of all parties would be best served. 

The whole scheme of insurance provided by the relief department is essen- 
tially fraternal, and for the protection of the employees of the railroad company 
and their dependents, and it contemplates a certain supervisory control vested in 
the superintendent of the relief department to be by him exercised so as to best 
serve the interests of the insured, the beneficiary, and the insurer. Instances 
might well occur when it would be not only unjust but detrimental to the best 
interests of the insured and his dependents to permit a change, and, since it 
would be impossible to anticipate the varying circumstances under which 
applications for such changes might be made, it may be inferred that the policy 
of the relief department was to commit to some appropriate official the power to 
permit or forbid them according to the exigencies of each particular case. And, 
while it may be assumed that under that power such an official would not be 
authorized to act arbitrarily, capriciously, or without some sound and substantial 
reason, nevertheless it does involve the exercise of some discretion. Garrett v. 
Garrett, 31 Cal. App. 173, 159 P. 1050; Farra v. Braman, 171 Ind. 529, 86 N. E. 849; 
Sheppard v. Crowley, 61 Fla. 735, 55 So. 842. 


In the case of Freund v. Fretind, 218 Ill. 189, 75 N. E. 925, 109 Am. St. Rep. 
283, dealing with that véry question, it was said: “In the case at bar, the 
company, under the statute, was required to give its consent to the change, and 
under the contract the company could only indicate its consent to such change 
by an indorsement in writing upon the policy at the home office. Certainly, the 
statute meant something when it stated that the right of the assured to change 
the beneficiary was dependent upon the consent of the company. The giving of 
consent is not a mere ministerial act, because it involves the exercise of judgment. 
We do not construe the New York statute, as requiring the company to give its 
consent independent of the exercise of any judgment on its part whether it was 
right or proper to give such consent. Therefore, the act here required to be 
done by the company not being a mere ministerial act, the principle invoked does 
not apply.” 

That case cannot in principle be distinguished from this, for, although there 
the requirement as to consent was statutory and here it is contractual, neverthe- 
less the real question in both cases was not whether there was such a require- 
ment or how it originated, for its existence was admitted, but, assuming that it 
existed, what did it mean, and the solution of that question turned in that case, as 
it must in this, on the construction to be given the word “consent.” There the 
court held that the power to “consent” was not ministerial, and in this case the 
learned trial judge apparently reached the same conclusion, for in his opinion he 
said: “It is not difficult to suppose a case in which there might be an exercise of 
judgment, and section 18 provides for the exercise of judgment in a certain class 
of cases. There might be an effort, for instance, to substitute a beneficiary who 
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is a wife in name but not in fact, or a mistress, or a child who is an adult and 
prosperous to the exclusion of infant dependent children, but in this case the 
most highly favored beneficiary is involyed—the mother of the dependent children 
of the deceased, the mother of a permanently crippled child, in the place and 
stead of two grown matured children, an adult son and an adult, married 
daughter.” 

But appellee in this case seeks to avoid the force of that conclusion by urging 
that under the circumstances the superintendent would have approved the 
change. But thé question is not whether he should have consented to the change, 
or whether he would have consented to it, but whether the power to consent 
conferred by the contract was ministerial. And as it cannot be supposed that it 
was intended that the meaning of the language of the contract was to be changed 
with every change in the circumstances under which it might be applied, if the 
parties meant, as the trial judge correctly decided they did mean, to confer upon 
the superintendent the right to exercise his judgment and discretion in any case, 
then necessarily they conferred upon him the right to exercise it in all cases, 
and the power was not ministerial. 

In this case it is conceded that, not only did the superintendent not consent 
to the change, but it is also conceded that through no fault of the insurer he was 
never given an opportunity of considering the question at all prior to the death 
of the insured. In our judgment, therefore, the change of beneficiaries was never 
completed, and the fund should have been distributed to the beneficiaries named 
in the application for insurance upon which the contract of insurance was 
based. 

Such cases as N. Y. Life Ins. Co. v. Fleck, 3 Md. 341, 56 Am. Dec. 742, and 
Daly v. Daly, supra, and Rel. Life Ins. Co. v. Bennington, 142 Md. 390, 121 A. 369, 
are not controlling. In the first cited case Flack assigned to his wife a life insur- 
ance policy, but the company was not notified of the assignment until after his 
death. The policy contained this clause: “If assigned, notice to be given the 
Company.” No question of “consent” was involved, nor was there any require- 
ment as to the time when the notice should be given, and the court held that a 
notice given on the day of the death of the insured was sufficient. In Daly v. 
Daly, the insured had an unqualified right to change the beneficiary named in the 
policy under consideration, but the policy provided that the change should only 
“take effect” upon “the receipt of the request for change at the home office of the 
society.” Daly, at the time the policy was issued, was éngaged to be married, and 
desired to name his fiancée as beneficiary, but, being unable to do that under the 
rules of the Standard Oil Company, to which the Equitable Life Insurance 
Company had issued a group insurance policy, under wkich Daly was insured, he 
named his father. Later, after he was married, he delivered the certificate or 
policy to his wife, and applied to a Mr. Spear, an employee of the Standard Oil 
Company who had charge of the benefit insurance department of that company, 
to change the beneficiary in his certificate from his father to his wife. Spear 
said he could not make the change because hé had not the necessary blanks, but 
that he would furnish the applicant with one when they arrived. He failed to do 
that, however, and in the meantime Daly died. It also appeared that, upon the 
marriage of an insured employee, the company requiréd him to make his wife 
the beneficiary of his insurance. Upon those facts, it was held that, since the 
insured had done all that he could to effect the change, and that since the only 
act needed to complete it was purely ministerial, equity would treat it as 
completed and effective. That case is distinguished from this by the controlling 
fact that there the unperformed act was ministerial, while here it is, not. And, 
although the court in that case noted that Freund v. Freund, supra, was contrary 
to its conclusion, it did not disapprove the conclusions reached in it upon the 
question involved in this appeal. Another distinction between the Daly Case, as 
well as John Hancock Mut. Life Ins. Co. v. White, 20 R. I. 457, 40 A. 5, Nally 
v. Nally, 74 Ga. 669, 58 Am. Rep. 458, and Rel. Ins. Co. v. Bennington, supra, 1s 
that in those cases the request for the change had been given either to the 
insurer or its agent during the life of the insured, and that failure to act on it 
was due to the neglect or inattention of the insurer. 


For the reasons given, it follows that the decree appealed from must be 
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reversed and the case remanded that a decree may be entered in conformity with 
the views herein expressed. 

Decree reversed, and case remanded that a decree may be entered in 
conformity with the views expressed in this opinion; costs to be paid from the 
fund. 


ROSENKRANZ vy. SUPREME COUNCIL, ROYAL ARCANUM. 
Supreme Judicial Court of Massachusetts. Suffolk. Feb. 1, 1929. 
164°Northeastern Reporter 805. 

1. INSURANCE—FRATERNAL BENEFIT CORPORATION’S CONSTITU- 
TION AND LAWS ARE BINDING ON INSURER AND INSURED. 

The constitution and laws of a fraternal benefit corporation are binding on both 
insurer and insured. 
(For other cases, see Insurance, Dec. Dig. § 718.) 


2. INSURANCE—FRATERNAL BENEFIT CORPORATION’S DELIVERY 
OF CHECK FOR OLD AGE BENEFIT TO TREASURER OF SUBORDI- 
NATE COUNCIL IN MEMBER’S LIFETIME HELD DELIVERY TO HIS 
AGENT, PRECLUDING RECOVERY BY WIDOW ON BENEFIT CER- 
TIFICATE. 

Under law of fraternal benefit corporation that subordinate council and its 
officers shall be member’s agents in performing their duties, delivery of check for 
old age benefit to treasurer of subordinate council in lifetime of member, consent- 
ing to termination of membership on receipt of such benefit, as provided by or- 
der’s constitution and laws, was delivery to his agent, so as to preclude recovery by 
his widow on benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 730.) 


Appeal from Superior Court, Suffolk County; Henry T: Lummus, Judge. 

Action by Flora Rosenkranz against the Supreme Council of the Royal Ar- 
canum. From an order for judgment for defendant, plaintiff appeals. Affirmed. 

B. H. Chertok, of Boston, for plaintiff. 

T. S. Bubier, of Lynn, for defendant. 

SANDERSON, J. [1] The defendant is a fraternal beneficiary corporation. The 
plaintiff is the widow of Isidore Rosenkranz who was the holder of a benefit cer- 
tificate, issued by the defendant to him as a member of a local council of the order, 
providing for payment of $1,000 at his death to the plaintiff as beneficiary. The 
constitution and laws of the order which were binding upon the insurer and in- 
sured (see Reynolds v. Royal Arcanum, 192 Mass. 150, 78 N. E. 129, 7 L. R. A. 
(N. S.) 1154, 7 Ann. Cas. 776) gave any member, upon arriving at the age of 
seventy years or upwards, the right to surrender his benefit certificate to be can- 
celled, to sever his membership in the order and all rights, benefits and privileges 
therein and to receive as an old age benefit a sum of money to be determined as 
therein provided. On August 21, 1926, the plaintiff’s husband, having reached the 
age of seventy, made application for the old age benefit and therein agreed that the 
amount to which he was entitled upon surrender of the certificate was $184.62. He 
surrendered his benefit certificate to be cancelled and consented upon receipt of the 
sum stated that his membership in the order should be terminated. On August 24, 
1926, the application was approved by the subordinate council of which he was a 
member, and the certificate on which this action is brought was sent to the defend- 
ant. It seems that the application had not been signed by the applicant, and was 
returned for his signature. He signed it September 1, 1926. Two days later it 
was approved by the proper officers of the defendant. On September 7, 1926, the 
check for the amount of the old age benefit, drawn by the treasurer of the defend- 
ant and payable to the order of Isidore Rosenkranz, was sent to the treasurer of 
the subordinate council to which Rosenkranz belonged and was received by that 
officer before September 14, 1926, the date on which Rosenkranz died, but it had 
not been delivered to Rosenkranz personally at the time of his death. 

[2] The plaintiff contends that the benefit certificate was in force at the time of 
her husband's death because the old age benefit had not been actually received by 
her husband. The laws governing subordinate councils provide that “The Council 
and its officers, in performing the duties and administering the powers provided by 
the Laws of the Order, shall be the agent or agents of the members thereof, and 
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not of the Supreme Council, and no act or failure to act by the Council or by any 
officer or member thereof, shall create, or be construed so as to create any liability 
on the part of the Supreme Council.” The delivery of the check to the treasurer 
of the subordinate council in the lifetime of Rosenkranz was delivery to his agent 
and the same in legal effect as if there had been a delivery to himself. As far as 
the defendant was concerned the transaction was completed, Rosenkranz had been 
paid, and all rights under the certificate had ended. Consequently his widow can- 
not recover in this action and the order of judgment for the defendant was right. 

We need not decide whether the surrender of the certificate operated as a can- 
cellation of the right to recover its face value from the time of its delivery, and 
whether if no check had been sent the only right of the former holder then re- 
maining was to receive the old age benefit by virtue of the provisions of the con- 
stitution and laws of the order. 

Order for judgment for defendant affirmed. 


FERRIS v. AMERICAN INS, UNION. (No. 50.) 
Supreme Court of Michigan. Jan. 7, 1929. 
222 Northwestern Reporter 744. 

3. INSURANCE—MEMBER OF FRATERNAL BENEFICIARY SOCIETY IS 
BOUND BY AMENDMENT OF LAWS ENACTED SUBSEQUENT TO 
MEMBERSHIP (COMP. LAWS 1915, § 9395; COMP. LAWS SUPP. 1922, 
§ 9100 (196). 


Under Comp. Laws 1915, § 9395, and Comp. Laws Supp. 1922, § 9100 (196), 
and similar provisions of the laws of Ohio (Gen. Code Ohio, § 9469), member of 
Ohio fraternal beneficiary society is bound by amendments of laws subsequent to 
his becoming a member, especially where he expressly agreed to be so bound. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

4. INSURANCE—MEMBER OF FRATERNAL BENEFICIARY SOCIETY IS 
BY LAWS OF SOCIETY VALID IN STATE OF ITS ORGANIZATION. 
Under full faith and credit provisions of United States Constitution, a bene- 

ficiary certificate issued by fraternal beneficiary society organized in Ohio to citizen 

of Michigan is governed by laws of society valid in Ohio, and such laws cannot 
he adjudged unreasonable and void in Michigan. 

(For other cases, see*Insurance, Dec. Dig. § 712.) 


5. INSURANCE—AMENDMENT OF LAWS OF FRATERNAL BENEFI- 
CIARY SOCIETY, NOT FILED WITHIN 90 DAYS, WAS OPERATIVE 
FROM DATE OF FILING (COMP. LAWS SUPP. 1922, § 9100 (210). 
Under Comp. Laws Supp. 1922, § 9100 (210), requiring fraternal beneficiary 

societies to file with commissioner of insurance certified copy of amendments of their 

laws within 90 days after enactment, amendment not filed within 90 days was op- 
erative at least from date of filing. 
(For other cases, see Insurance, Dec. Dig. § 719[1].) 

7. INSURANCE — DISAPPEARING PERSON’S FAILURE TO COMPLY 
WITH LAW OF FRATERNAL BENEFICIARY SOCIETY RENDERED 
CERTIFICATE NULL AND VOID. 


Under law of fraternal beneficiary society providing that, if member should 
disappear from his home or residence for one year without reporting to cashier of 
his chapter his whereabouts, the certificate should lapse, no premiums should be ac- 
cepted, and, if accepted, society should not be liable, as person disappearing was 
presumptively still alive, his failure to comply with such law rendered his certi- 
ficate null and void. ' 

(For other cases, see Insurance, Dec. Dig. § 748.) 


Error to Circuit Court, St. Clair County; Eugene F. Law, Judge. 

Suit by Susan Marie Ferris against the American Insurance Union, an Ohio 
fraternal benefit society. Judgment for plaintiff, and defendant brings error. Re- 
versed and remanded. 

Argued before the Entire Bench. 


J. D. Karns and B. W. Gearheart, both of Columbus, Ohio (Burt D. Cady and 
Samuel D. Pepper, both of Port Huron, of counsel), for appellant. 
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Shirley Stewart, of Port Huron (Eugene F. Black, of Port Huron, of counsel), 
for appellee. 

Wiest, J. Plaintiff, beneficiary in an insurance certificate, brought suit thereon 
in the St. Clair circuit, had judgment, and defendant reviews by writ of error. 

Defendant is a fraternal beneficiary society, organized under the law of the 
state of Ohio, with its home office in that state, and a so-called chaftter with a lo- 
cal cashier at the city of Port Huron, in this state. It issues benefit certificates 
to members complying with the provisions of its constitution. 

The facts were in part stipulated and some testimony was taken. December 30, 
1916, defendant society issued its certificate of insurance for $2,000 on the life of 
Selby James Ferris, payable to Susan Marie Ferris, his wife. July 10, 1918, Mr. 
Ferris disappeared from his home in the city of Port Huron, and has not been 
heard of since. January 9, 1923, the insurance had lapsed for nonpayment of prem- 
iums for the two preceding months, unless waived by previous dealings, and an 
application for reinstatement, purporting to be signed by Mr. Ferris, and so cer- 
tified by defendant’s local cashier, but in fact signed by Mrs. Ferris, was made, and 
the unpaid premiums deposited with the cashier. This application was forwarded 
to headquarters by the cashier, who knew of the disappearance of Mr. Ferris, but 
without divulging that fact. Thereafter Mrs. Ferris paid the dues, and, at the ex- 
piration of seven years from the time of disappearance of her husband, brought 
this suit to recover the benefit, relying on the presumption of death of the insured. 

The defense was fraud in procuring the reinstatement, and that, under the laws 
of the society and the true facts, no valid reinstatement was had, and the insured 
had lapsed himself from membership by failure to comply with a law of the so- 
ciety we will later mention. The reinstatement, even if valid under the doctrine of 
waiver, is of little importance, for the other point governs. After suit defendant 
deposited with the clerk of .the court all premiums received from the beneficiary. 
Upon trial the court found the facts, stated conclusions of law, and entered judg- 
ment for plaintiff. 

[1] Two questions of practice are presented and must first be considered. An 
order was entered within 20 days after judgment, extending the time in which to 
settle the bill of exceptions, upon a showing, by affidavit, that a transcript of the 
testimony had been procured from the court stenographer, but could not be reduced 
to form within the 20 days. Plaintiff's subsequent motion to vacate the order, on 
the ground that no certificate of the court stenographer, stating the transcript had 
been ordered and would be furnished, was filed, as required by C. L. 1915, § 12634, 
was denied. The court stenographer, having actually furnished the transcript to 
counsel for defendant, could not make a certificate in the language of the statute, 
and the showing made by affidavit was sufficient. The purpose of requiring the 
certificate is to inform the court that steps toward review are being promptly taken. 
The circuit judge was rightly guided by the sense of the statute. 

[2] Plaintiff requested findings, and the court found the facts and stated con- 
clusions of law. Defendant made no such request, proposed no special findings, 
presented no amendments to the findings, and filed no exceptions within the time 
required by rule. Findings were filed and judgment entered April 9, 1928. June 7, 
1928, defendant moved for an order granting leave at that time to,file exceptions to 
the findings, and attached proposed exceptions to the motion. The motion was de- 
nied. June 26th, exceptions to the findings were filed without leave of court. The 
exceptions so filed cannot be considered. See Circuit Court Rule No. 45; Town- 
ship of Clearwater v. Kalkaska Circuit Judge, 242 Mich. 263, 218 N. W. 651. This 
limits review to assignments of error upon rulings admitting and excluding evi- 
dence, if controlling of the result, and to the question of whether the findings sup- 
port the judgment. The last question is presented by the ninth assignment of error. 

Counsel for plaintiff contend that the assignment is multifarious and should be 
rejected. The point is too technical. We find no reversible error in rulings on evi- 
dence. This brings us to the question of whether the facts support the judgment. 
In his application Mr. Ferris agreed in all respects to be bound by the laws of the 
society then in force or thereafter adopted. In September, 1917, while the certifi- 
cate was in force, and before the insured disappeared, defendant society amended 
its constitution as follows: P 

_ “Any member of the American Insurance Union who shall abscond, depart, or 
disappear from his home, or last place of residence, and remain one year, without 
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reporting to the cashier of his chapter his whereabouts, * * * shall thereby lapse 
himself from membership in the society and his certificate shall thereupon become 
null and void. 

“No cashier, representative or officer shall receive from any person any monthly 
premium or ghapter dues on account of any such person. Should any cashier or 
officer accept™such premium in violation of this section, the society shall not be li- 
able to such member or his beneficiary except for the return of the premiums paid 
from and after the disappearance of the member.” 

This amendment, if valid in this jurisdiction, served the purpose of preventing 
application of the presumption of death from disappearance and seven years’ un- 
ascertainable whereabouts, and also automatically rendered the policy null and void 
for failure of the insured (who was possibly dead) to notify the society of his new 
residence. The circuit judge held that the contract was made in this state, and the 
validity of the amendment mentioned governed by the rule of law in this juris- 
diction, and not foreclosed by any decision of a court of last resort in the state of 
Ohio, and adjudged the amendment unreasonable and void as to plaintiff’s rights. 

Plaintiff invokes the lex fori, as evidenced by Samberg v. K. O. T. M. M,, 158 
Mich. 568, 123 N. W. 25, 133 Am, St. Rep. 396, while defendant urges the lex loci, 
citing Tisch v. Protected Home Circle, 72 Ohio St. 233, 74 N. E. 188, and Mc- 
Govern v. Brotherhood of Locomotive Firemen and Engineers, 12 Ohio Cir. Ct. R. 
(N. S.) 137, affirmed on authority of the Tisch Case, without opinion, in 85 Ohio 
St. 460, 98 N. E. 1128. Defendant invokes the full faith and credit provision of 
the federal Constitution (article 4, § 1), and also contends that the Insurance Code 
of this state, enacted after decision in the Samberg Case, and in the particular here 
involved identical with the Insurance Code of Ohio (Gen. Code Ohio, § 9469), 
renders the holding in that case inapplicable. 

[3] The Insurance Code regulating the business’ of fraternal beneficiary so- 
cieties, foreign and domestic, and in effect when Mr. Ferris applied for member- 
ship, and now in force, is found, as first enacted (1913) in section 9395, C. L. 1915, 
and as re-enacted (1917) in Supp. C. L. 1922, § 9100(196). An identical provision 
appears in the Insurance Code of the state of Ohio, and, it is stipulated, has been 
in force there at least since 1915. The Michigan Code reads as follows: 

“Every certificate issued by any such society * * * shall provide that the cer- 
tificate, the charter or articles of incorporation, or, if a voluntary association, the 
articles of association, the constitution and laws of the society and the application 
for membership and medical examination, signed by the applicant, and all amend- 
ments to each thereof, shall constitute the agreement between the society and the 
member, and copies of the same certified by the secretary of the society, or cor- 
responding officer, shall be received in evidence of the terms and conditions thereof, 
and any changes, additions or amendments to said charter or articles of incorpora- 
tion, or articles of association, if a voluntary association, constitution or laws duly 
made or enacted subsequent to the issuance of the benefit certificate shall bind the 
member and his beneficiaries, and shall govern and control the agreement in all 
respects the same as though such changes, additions or amendments had been made 
prior to and were in force at the time of the application for membership.” 

This language is comprehensive, declaratory of rights, restrictive of remedies, 
a recognition of self-enacted regulatory laws, and permits invocation of such laws 
in this jurisdiction, and, unless contrary to public policy, decisive in litigation by a 
beneficiary. Under the statutes of both states, supplemented by express agreement 
of the insured to be bound by subsequent amendments to the laws of the society, 
plaintiff, beneficiary, is bound thereby. 

[4] The Insurance Codes of Michigan and Ohio, regulating fraternal beneficiary 
societies, have brought concord of laws on the subject here involved. Under the full 
faith and credit provision of the Constitution of the United States, a beneficiary 
certificate, issued by a fraternal beneficiary society, organized and existing under 
the laws of the state of Ohio, to a citizen of the state of Michigan, is governed 
by the laws of the society valid in the state of Ohio, and, in a suit in this state by 
the beneficiary, it may not be adjudged here that laws of the society, valid there, 
are unreasonable, and therefore void. The mutuality and unity of membership in 
such a nonprofit fraternal beneficiary society extends beyond state limits, as be- 
tween each member and the society, and the constitution of the society, being valid 
in the state of domicile of the society, is to be held valid and binding everywhere, 
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unless in contravention of statute. See Mooney v. Brotherhood of Railroad Train- 
men, 162 Minn. 127, 204 N. W. 957, reversing the former holding in the same case, 
202 N. W. 341. 

[5] Plaintiff contends that defendant may not invoke the mentioned amend- 
ment to its constitution, made in September, 1917, because it failed to file with the 
commissioner of insurance of this state a certified copy of the amendment within 
90 days after enactment thereof. The amendment was filed with the commissioner 
of insurance in March, 1920. 

The statute, Supp. C. L. 1922, § 9100(210), provides: 

“Every society transacting business under this chapter shall file with the com- 
missioner of insurance a duly certified copy of all amendments of or additions to its 
constitution and laws within ninety days after the enactment of the same. Printed 
copies of the constitution and laws as amended, changed or added to, certified by 
the secretary or corresponding officer of the society, shall be prima facie evidence 
of the legal adoption thereof.” 

This suit was commenced in March, 1927, and at that time the amendment had 
been on file with the insurance commissioner seven years. The statute provides no 
penalty for failure to comply, nor does it in terms suspend operation of an amend- 
ment until compliance. Actual notice of the amendment was given members in a 
publication put out by the society. We think the amendment operative, at least, 
from the date of filing. 

[6, 7] In this jurisdiction, and perhaps all others, the presumption of death 
from seven years’ absence and undiscoverable whereabouts is a rule of evidence; 
but here we are committed to the doctrine that, until the presumption of death 
obtains, the assumption of life remains. Beckwith v. Bates, 228 Mich. 400, 200 N. 
W. 151, 37 A. L. R. 819; Bailey v. Bailey, 36 Mich. 181. At the time the constitu- 
tion of the society was amended as above mentioned, the insured was a resident of 
the city of Port Huron. For full seven years after his disappearance, there being 
nothing to show the contrary, the law assumed him to be living, and therefore 
capable of complying with the mentioned law of the society. At the expiration of 
seven years he was presumed to be dead, but, in the absence of evidence upon the 
subject, the presumption of death did not relate back to the date of his disappear- 
ance. Presumptively alive, he failed to comply with the law of the society, and 
automatically lapsed himself from membership, and the benefit certificate became 
null and void. This may be considered a hard rule, but we must remember that 
the society is a nonprofit one, and members sustain a mutual relation, make their 
own laws, and all are bound thereby, if valid under the laws of the domicile of 
the society. Any other holding would destroy mutuality, favor some beneficiaries 
over others, and abolish uniform rights and remedies. 

This is evidently what the Supreme Court of the United States had in mind in 
Modern Woodmen of America vy. Mixer, 267 U. S. 544, 45 S. Ct. 389, 69 L. Ed. 
783, 41 A. L. R. 1384, in making the following statement: 

“The indivisible unity between the members of a corporation of this kind in 
respect of the fund from which their rights are to be enforced and the consequence 
that their rights must be determined by a single law, is elaborated in Supreme 
Council of the Royal Arcanum v. Green, 237 U. S. 531, 542 [35 S. Ct. 724, 59 L. Ed. 
1089, L. R. A. 1916A, 771]. The act of becoming a member is something more 
than a contract. It is entering into a complex and abiding relation, and as marriage 
looks to domicile, membership looks to and must be governed by the law of the 
state granting the incorporation. We need not consider what other states may re- 
fuse to do, but we deem it established that they cannot attach to membership rights 
against the company that are refused by the law of the domicile. It does not mat- 
ter that the member joined in another state.” 

The amendment was valid in Ohio (Tisch v. Protected Home Circle, supra; 
McGovern vy. Brotherhood of Locomotive Firemen and Engineers, supra), violated 
no statute of this state, and under the Insurance Codes of Michigan and Ohio must 
be given effect. 

The judgment is reversed, with costs of this court to defendant, and the case 
remanded to the circuit for entry of judgment in favor of plaintiff for the amount 
of the premiums paid after the disappearance of her husband. 

Fead, C. J., and North, Fellows, Clark, McDonald, Potter, and Sharpe, JJ., 


concur. 
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ENGER v. MIDLAND NAT. LIFE INS. CO. OF WATERTOWN, S. D. 
(No. 26748.) 
Supreme Court of Minnesota. Jan. 4, 1929. 
222 Northwestern Reporter 901. 
(Syllabus by the Court.) 

INSURANCE—SERVICE ON COMMISSIONER AS AGENT OF FOREIGN 
COMPANY IS NOT LIMITED TO ACTIONS BASED ON BUSINESS 
TRANSACTED WITHIN STATE OR WITH RESIDENTS (GEN. ST. 
1923, §§ 3711, 3713). 

Where a foreign insurance company doing business in this state has complied 
with sections 3711 and 3713, G. S. 1923, and designated the insurance commissioner 
as an agent or attorney in fact upon whom process against it may be served, ser- 
vice of summons upon the insurance commissioner is not limited to actions which 
arise out of business transacted in this state or with residents thereof. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

Stone, J., dissenting. 

Appeal from District Court, Hennepin County; Mathias Baldwin, Judge. 

Action by L. Enger against the Midland National Life Insurance Company of 
Watertown, S. D. From an order setting aside and vacating service of summons, 
plaintiff appeals. Reversed. 

Ueland & Ueland, of Minneapolis, for appellant. 

John B. Hanten, of Watertown, S. D., and John G. Priebe, of Minneapolis, for 
respondent. 

Hort, J. The appeal is by plaintiff from an order vacating and setting aside 
the service of the summons. 

The action is brought by a resident of Illinois to recover upon a policy of life 
insurance issued in North Dakota by defendant, a South Dakota corporation. The 
insured lived and died in North Dakota. Defendant is duly licensed to do business 
and is doing business in this state. The service of the summons was made upon 
the insurance commissioner of this state, who had been appointed by defendant its 
attorney in fact to accept service of process “in any action or legal proceeding 
against said company as provided for by the laws” of this state in conformity to 
sections 3711 and 3713, G. S. 1923. Defendant appeared specially and moved to set 
aside the service. It was granted and this appeal resulted. 

It must be conceded that defendant, duly licensed to do business and doing 
business in this state, may be sued here upon any transitory cause of action. To do 
business it must act through domiciled agents of such character that service upon 
them will give jurisdiction of defendant. But the contention here is that no ser- 
vice was attempted upon such a general agent, and that the service provided for by 
section 3711, G. S. 1923, is limited to causes of action arising out of business trans- 
acted in this state by an insurance company with one of our residents. 

The learned trial court in setting aside the service was, no doubt, largely in- 
fluenced by State ex rel. v. Landwehr, 300 S. W. 294, where the Supreme Court of 
Missouri reversed its former interpretation of a statute very similar to ours. It 
had held in Gold Issue Mining Co. v. Penn. Fire Ins. Co., 267 Mo. 524, 184 S. W. 
999, that the statute authorized service on the insurance commissioner in any tran- 
sitory action brought by a nonresident against a foreign insurance company author- 
ized to do business and doing business in the state. This decision was affirmed in 
243 U. S. 93, 37 S. Ct. 344 61 L. Ed. 610. So that we have the highest authority in 
the land that our statute (section 3711, G. S. 1923) may be so construed as to hold 
the service made in this case valid. The Missouri court in reversing itself found in 
the history of the legislation in that state an intent to restrict and limit the service 
upon the insurance commissioner to causes of action arising from business trans- 
acted in the state. We see no indication of that sort in the history of the legislation 
upon that subject in our state, or in this court’s interpretation of such legislation. 
The first enactment relative to service of process on foreign insurance companies, 
chapter 20, L. 1876, is so plain and simple that it is difficult to read into it any re- 
strictive provision as to the causes of action an insurance company subjects itself 
to by coming into this state to do business and appointing the insurance commission- 
er its attorney in fact upon whom service of process may be made in “any action 
brought against it.” The title of the act is: “An act relative to the service of pro- 





Life] Enger v. Midland Nat. Life Ins. Co. of Watertown, S. D. 643 


cess upon insurance companies not incorporated under the laws of this state.” 
Section 1 thereof reads: “No insurance companies[y] not incorporated under the 
laws of this state shall insure property or do business in this state until it has filed 
with the insurance commissioner a written stipulation, duly authenticated by the 
company, stipulating and agreeing that any legal process affecting such company, 
served on the insurance commissioner, shall have the same effect as if personally 
served on the company or its authorized attorney in this state.” Section 3 is: “So 
long as any liability of such stipulating company to any resident of this state shall 
continue, such stipulation shall not be revoked or modified, except that another 
shall be filed according to law.” The court in Baldinger y. Rockford Insurance Co., 
80 Minn. 147, 82 N. W. 1083, speaking of chapter 20, L. 1876, as also embodied in 
section 77, chap. 175, L. 1895, an insurance code, says: “There is nothing, either in 
the history of the law or in its terms as re-enacted, that indicates that it was passed 
to restrict or limit the rights of our citizens. * * * It cannot be presumed, 
either, that the legislature intended to extend to foreign corporations privileges which 
it does not bestow upon our own corporations of the same character; but, if the 
views of the defendant are correct, there is but one method of service upon a for- 
eign insurance company, while there may be several methods upon domestic com- 
panies.” And so the court in that case concluded that service was good when made 
upon an agent of the foreign insurance company which was doing business in this 
state; that section 77 of chapter 175, L. 1895, was cumulative; and that it did not 
by implication repeal other statutes authorizing service on foreign corporations 
engaged in business in this state. We know that foreign insurance companies li- 
censed to carry on insurance business in this state also engage in such other busi- 
ness as may be authorized by their articles of incorporation or charters. Their 
funds are here loaned or invested and securities, such as real estate mortgages, 
taken. The only difference between the provisions in the law of 1876 and that of 
1895 is that sections 1 and 3 of the former are condensed and put in one sentence 
in the latter, viz., under the third requirements of section 77. Both statutes contain 
the language that “all lawful processes in any action or legal proceeding against it” 
may be served upon the insurance commissioner the same as if served upon the 
company. Chapter 20, L. 1876, was never expressly repealed until by the Revision 
of 1905, which also repealed chapter 175, L. 1895. The revisors, however, dis- 
claimed any intent to change existing laws relating to insurance companies doing 
business in this state. Hence, the form in which section 3711, G. S. 1923, now ap- 
pears, should not be held to modify chapter 20, L. 1876, as left by section 77, c. 
175, L. 1895. It may be conceded that one of the aims discerned in both acts is to 
make a foreign insurance company suable in this state upon any contract entered 
with a resident here, even though it should wholly withdraw from doing business in 
the state. Magoffin v. Mutual Reserve Fund Association, 87 Minn. 260, 91 N. W. 
1115, 94 Am. St. Rep. 699. But this is not a case of ceasing to do business in this 
state by defendant. 

If we look at the statutory provisions relating to the mode of service of sum- 
mons so as to acquire jurisdiction of a defendant, a foreign insurance company, we 
find nothing indicative of a purpose to limit to certain causes of transitory actions 
the seryice upon the insurance commissioner. The Revised Laws of 1905 condensed 
and simplified the law relating to the manner of acquiring jurisdiction (see Re- 
visors’ Report, section 55, c. 79). Subdivision 3, § 4109, thereof reads: “3. If the 
defendant be a foreign corporation, the summons may be served by delivering a 
copy to any of its officers or agents within the state; if a foreign insurance corpora- 
tion, two copies shall be delivered to the insurance commissioner, who shall file one 
in his office and forthwith mail the other, postage prepaid, to the defendant at its 
home office.” The last clause is the same as now found in section 9231, G. S, 1923, 
and in compliance with which service was here made. If of any significance what- 
ever these words, found in section 5200, G. S. 1894, relating to service of summons 
on foreign corporations, wholly eliminated by the revision, viz., “That the summons 
or any process in any civil action or proceeding wherein a foreign corporation or 
association is defendant, which has property within this state, or the cause of ac- 
tion arose therein, may be served by,” etc., tend to show an extension rather than 
a limitation of actions in which foreign corporations might be sued. 

So we find no tendency in the history of our legislation touching foreign cor- 
porations or insurance companies doing business in this state to limit the causes of 





644 The Insurance Law Journal, Vol. 72 [April, 1929 


transitory actions in which they may be subjected to suit, or to classify the causes 
of action so that in some service of summons must be made upon a general agent 
transacting their business in the state, and in others it must be made upon the in- 
surance commissioner. We think that a valid service may be made upon either. 
It is as likely that notice will as surely and expeditiously reach the foreign corpo- 
ration when service is made upon the insurance commissioner as when made on an 
agent of the corporation residing here. 


Likewise our decisions have placed no restrictions upon the causes of action in 
which a summons on foreign insurance companies doing business in this state un- 
der the ‘authority of our law may be effectively served by serving upon the insur- 
ance commissioner. In addition to those cited we add State v. Queen City Fire 
Ins. Co., 114 Minn. 471, 131 N. W. 628; Rishmiller v. Denver & Rio Grande Ry. Co. 
134 Minn. 261, 159 N. W. 272. The annotation to Lipe v. Carolina C. & O. Ry. 
Co., 30 A. L. R. 258, gives a very full citation of authorities on the construction of 
state statutes upon the subject here involved. 


Since the decision in Gold Issue Mining & Milling Co. y. Pennsylvania Fi 
Ins. Co., 243 U. S. 93, 37 S. Ct. 344, 61 L. Ed. 610, a foreign scene cae 
by coming into a state to do business and stipulating that “legal process in any 
action or proceeding against it,” may be served upon the insurance commissioner 
“it takes the risk of the construction that will be put upon the statute and the scope 
of the agency by the State Court.” Mitchell Furniture Co. v. Selden Breck Con- 
struction Co., 257 U. S. 213, 42 S. Ct. 84, 66 L. Ed. 201. The decisions of Old 
Wayne Mut. Life Ass’n v. McDonough, 204 U. S. 8 27 S. Ct. 236, 51 L. Ed. 345: 
Simon v. Southern Ry. Co., 236 U. S. 115, 35 S. Ct. 255, 59 L. Ed. 492, rest on 
the proposition that a state statute providing that, where a foreign corporation do- 
ing business in a state fails to comply with a statute requiring it to appoint an agent 
upon whom process may be served in actions against it, service may be made on a 
designated state official, is invalid as to causes of action arising outside the state. 
Hunter v. Mut. Reserve Life Ins. Co., 184 N. Y. 136, 76 N. E. 1072, 30 L. R. A. 
(N. S.) 677, 6 Ann. Cas. 291, affirmed in 218 U. S. 573, 31 S. Ct. 127, 54 L. Ed. 
1155, 30 L. R. A. (N. S.) 686, decided that a foreign insurance company being ad- 
mitted to a state to do business may withdraw therefrom, and after so doing may 
not be sued by service upon the insurance commissioner, except upon contracts en- 
tered into in the state with residents thereof previous to withdrawing. 


So long as defendant is here doing business, having appointed the insurance 
commissioner and his successor in office its lawful attorney in fact and having 
agreed that “legal process in any action or proceeding against it may be served 
upon them,” we deem the service of this summons accordingly as effective to give 
jurisdiction over defendant as if served upon its principal agent through or by 
whom its business is being transacted in the state. The highest court of New York 
in Bagdon y. Philadelphia & Reading Coal & Iron Co., 217 N. Y. 432, 111 N. E. 
1075, L. R. A. 1916F, 407, Ann. Cas. 1918A, 389, held that: “Where a foreign cor- 
poration doing business in this state has designated a person as an agent upon whom 
process against the corporation may be served as provided in the statute (Gen. 
Corp. Law, § 16; Cons. Laws, c. 23), the agency of such person is not limited to 
actions which arise out of business transacted in this state.” The decision dis- 
tinguishes Old Wayne Mut. Life Ass’n v. McDonough, 204 U. S. 8, 27 S. Ct. 236, 
51 L. Ed. 345; Simon v. Southern Ry. Co., 236 U. S. 115, 35 S. Ct. 255, 59 L. Ed. 
492. 

The order is reversed. 

Stone, J. (dissenting). The limited purpose of the statute under consideration 
appeals to me in such fashion that I cannot accept, without protest, the view of the 
majority as to its interpretation. The language of the law is no more “plain and 
simple” than G. S. 1923, § 9405, having to do with the setting aside of a judgment 
procured by perjury. Yet upon consideration of its purpose and the test of appli- 
cation to its subject-matter, it became plain that the law did not mean what it ap- 
peared to say. Therefore we have given it a very different meaning—one not at 
all consistent with literal rendition but wholly in keeping nevertheless with what 
appeared to be the real intention, which appeared readily enough when the lang- 
uage of the statute was put in the light of its purpose. Betcher v. Midland Nat. 
Bank, 167 Minn. 484, 209 N. W. 325. So here, we should not adhere too closely 
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to “plain and simple” language when its literal interpretation leads to a result be- 
yond the scope of the act of which it is a part. 

The original law of 1876 dealt only with such foreign insurance companies as 
should “insure property or do business in this state.” Its main provisions are con- 
fined to that field. Therefore, one merely incidental should not be given greater 
scope unless such meaning is expressed, for all the implications are against it. In 
construing statutes, “the particular inquiry is not what is the abstract force of the ° 
words, or what they comprehend, but in what sense they were intended to be used 
furnishes the rule of interpretation, and this is to be collected from the context; 
and a narrower or more extended meaning is to be given according to the intention 
thus indicated.” 2 Lewis’ Sutherland Statutory Construction (2d Ed.) § 376. 

The Supreme Court of the United States follows the construction of a state 
statute put upon it by the highest court of the enacting state and does so without 
questioning its propriety. But what that court would do with such a statute as that 
now under consideration, were they to construe it unhampered by local construction, 
is indicated by Mitchell Furniture Co. v. Selden Breck Construction Co., 257 U. S. 
213, 42 S. Ct. 84, 66 L. Ed. 201, and Old Wayne Mutual Life Ass’n v. McDonough, 
204 U. S. 8, 27 S. Ct. 236, 51 L. Ed. 345. “In dealing with.statutes providing for 
service upon foreign corporations doing business in the state upon agents whose 
designation as such is especially required,” the Supreme Court of the United States 
has an avowed “leaning toward a construction where possible, that would exclude 
from their operation causes of action not arising in the business done by them in 
the state.” Missouri Pac. R. Co. v. Clarendon Co., 257 U. S. 533, 42 S. Ct. 210, 66 
L. Ed. 354. See, also, Hunter v. Mutual Reserve Life Ins. Co., 184 N. Y. 136, 76 
N. E. 1072, 30 L. R. A. (N. S.) 677, 6 Ann. Cas. 291, affirmed 218 U. S. 573, 31 
S. Ct. 127, 54 L. Ed. 1155, 30 L. R. A. (N. S.) 686, and approved here in Braun- 
stein vy. Fraternal Union, 133 Minn. 8, 157 N. W. 721. Very_early Vermont put a 
restricted construction upon a similar statute. Sawyer v. North Am. Life Ins. 
Co., 46 Vt. 697. In Missouri, it has recently been adopted as the correct view as 
against earlier decisions holding the contrary. State ex rel. Am. Cent. Life Ins. Co. 
v. Landwehr (Mo. Sup.) 300 S. W. 294. To the same effect is National Liberty 
Ins. Co. v. Trattner, 173 Ark. 480, 292 S. W. 677. 

I recognize the strength given the argument of the majority opinion by the tra- 
ditional hospitality extended by Minnesota legislation and decision to transitory ac- 
tions of foreign origin. In Davis v. Farmers’ Co-op. Equity Co., 262 U. S. 312, 43 
S. Ct. 556, 67 L. Ed. 996, we found that our legislation had gone to an extent pro- 
hibited by the Constitution of the United States. The opinion of the majority seems 
to oppose the settled opinion of the Supreme Court of the United States, and, in 
my judgment, pushes the scope of the statute beyond anything intended by its au- 
thors. 


PENDLETON v. GREAT SOUTHERN LIFE INS. CO. et al. (No. 18867.) 
Supreme Court of Oklahoma. Jan. 22, 1929. 
273 Pacific Reporter 1007. 
(Syllabus by the Court.) 

1. INSURANCE—MARRIED WOMAN NAMED AS BENEFICIARY IN 
POLICY ON LIFE OF HUSBAND WAS ENTITLED TO PROCEEDS, 
THOUGH OBTAINING DIVORCE BEFORE INSURED’S DEATH. 

A married woman named as beneficiary in an ordinary life insurance policy 
on the life of her husband is entitled to the proveeds, notwithstanding that she has 
obtained a divorce before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 


2. INSURANCE—LIFE INSURANCE CONTRACT BETWEEN RESIDENT 
OF STATE AND COMPANY ORGANIZED AND DOING BUSINESS 
IN STATE IS SUBJECT TO STATE LAW; LIFE INSURANCE CON- 
TRACT REMAINS STATE CONTRACT, THOUGH T'AKEN OVER BY 
FOREIGN INSURANCE COMPANY; THAT INSURED UNDER LIFE 
INSURANCE CONTRACT CAUSED FOREIGN INSURANCE COM. 
PANY TAKING OVER CONTRACT TO CHANGE BENEFICIARY DID 
NOT CHANGE CONTRACT FROM STATE CONTRACT. 


A contract for life insurance between a resident of Oklahoma and a life 
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insurance company organized and doing business in Oklahoma, premiums and 
benefits being payable in Oklahoma and the beneficiary being a resident of 
Oklahoma, is an Oklahoma contract. and subject to the laws of the state of 
Oklahoma. Where such contract is taken over by a foreign insurance company 
which assumes and agrees to carry out the. provisions of the policy, the same 
remains an Oklahoma contract. The fact that the insured thereafter causes a 
foreign insurance company, pursuant to the terms of the policy, to change the 
beneficiary to another person, a resident of Oklahoma, such change being made 
by indorsement on the original policy at the office of the foreign company outside 
of the state, does not change the contract from an Oklahoma contract. The 
change in the beneficiary is pursuant to the original contract and does not 
constitute a new contract. 

(For other cases, see Insurance, Dec. Dig. § 125[1].) 


3. INSURANCE—CHANGING OF BENEFICIARY IN LIFE POLICY IN 
ACCORDANCE WITH ITS TERMS DID NOT CONSTITUTE NEW 
CONTRACT. 

A contract for life insurance payable to a designated beneficiary, providing 
that the beneficiary may be changed by “filing with the company a written 
request accompanied by this policy, such change to take effect upon the 
indorsement of the same’ on the policy by the company,” is complete in itself. 
The changing of the beneficiary named therein in accordance with the terms of 
the contract does not constitute a new contract, but is the mere performance of 
one of the provisions of the contract. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from District Court, Jackson County; Frank Mathews, Judge. 

Action by Lucille Pendleton against the Great Southern Life Insurance 
Company and another. From the judgment, plaintiff appeals. Reversed and 
remanded, with directions. 

Cargill, Whiteside & Snodgrass, of Oklahoma City, for plaintiff in error. 

Weeks, Morrow, Francis & Hankerson and Neil Powers, all of Wichita Falls, 
Tex., and Robinson & Oden, of Altus, for defendant in error administrator. 

Anpbrews, J. The plaintiff in error instituted this action as plaintiff below 
against the Great Southern Life Insurance Company, a corporation, and Jasper 
Pendleton as administrator of the estate of Clifford F. Pendleton, deceased, in 
the district court of Jackson county,. Okl., to recover the proceeds of the life 
insurance policy issued by the Oklahoma National Life Insurance Company on the 
life of Clifford Flora Pendleton; he being the same person as Clifford F. 
Pendleton. : 

Clifford F. Pendleton made application for a life insurance policy to the 
Oklahoma National Life Insurance Company, which was an Oklahoma corporation. 
He was a resident of Jackson county, Okl., and he named in the application as 
beneficiary his wife, Ruby Pendleton, who was a resident of Jackson county, Okl. 
Under the terms, the application and policy were to be considered together as one 
instrument, and the policy became effectual upon its actual delivery to the 
insured. It was payable at the home office of the company at Oklahoma City. 
Thereafter the Great Southern Life Insurance Company assumed, reinsured, and 
agreed to-pay all of the outstanding policy obligations of the Oklahoma National 
Life Insurance Company, including this one. 

This insurance policy provided that the insured might change any designated 
beneficiary at any time during the continuance of the policy, providing that it 
was not then assigned, by filing with the company a written request accompanied 
by the policy; such change to take effect upon the indorsement of the same on 
the policy by the company, whereupon all interests of the former beneficiary 
should cease. The insured wrote the Great Southern Life Insurance Company at 
Houston, Tex., asking that the beneficiary in the policy be changed from Ruby 
Pendleton, wife, to Lucille Pendleton, wife, and this change was indorsed on the 
policy by the Great Southern Life Insurance Company at its office in Houston, 


Tex. 


Thereafter a divorce decree was granted to Lucille Pendleton from Clifford 
F. Pendleton by the district court of Jackson county, Okl., and after the expiration 
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of six months from the date of the divorce decree the said Clifford F. Pendleton 
died, leaving the insurance policy in full force and effect, and. the amount due 
thereunder is $2,038.23. 

The Great Southern Life Insurance Company admitted its indebtedness 
under the policy, and alleged that the same was claimed by the plaintiff, Lucille 
Pendleton, and by the defendant Jasper Pendleton, administrator of the estate 
of Clifford F. Pendleton, deceased, and offered to pay the money to whomsoever 
the court should find was entitled thereto. The trial court rendered judgment 
that the Great Southern Life Insurance Company pay the amount due as afore- 
said to the court clerk of Jackson county, Okl., and the payment was made 
thereunder for the use and benefit of whomsoever should be entitled thereto 
under the order of the district court of Jackson county, Okl. No appeal was taken 
from that judgment, and the sum of $2,038.23 is now in the hands of the court 
clerk of Jackson county, Okl., subject to the disposition of this cause. 

The defendant in error Jasper Pendleton, administrator of the estate of 
Clifford F. Pendleton, deceased, defended the action and contended: 

First. “The designation of Lucille Pendleton as beneficiary under the policy 
having taken effect in the State of Texas, her rights as such beneficiary are 
determinable by the laws of the State of Texas.” 

Second. “The rights of Lucille Pendleton under the policy are determined 
by the laws of the State of Texas and termination of the relation of husband and 
wife as between Clifford Flora Pendleton and Lucille Pendleton terminated the 
insurable interest which Lucille Pendleton had in the life of Clifford Pendleton.” 

To these contentions the plaintiff replied: First, that the policy constitutes 
an Oklahoma contract, and her rights are determinable by the laws of the state 
of Oklahoma; and, second, that the decree of divorce based upon a petition which 
did not state a cause of action was void and the marriage relation never terminated 
thereby. 

The trial court made findings of fact and conclusions of law, by which the 
court concluded that the contract of insurance and the change in the beneficiary 
from Ruby Pendleton to Lucille Pendleton created and constituted said policy a 
Texas contract, and that under the laws of the state of Texas, upon the granting 
of an absolute divorce the rights of the husband or wife to recover as beneficiary 
under the insurance policy ceased, and that the funds under the insurance 
policy reverted to the estate of the deceased. The court further concluded that 
the divorce was valid, binding, and existing, and not void, and judgment was 
rendered directing the payment of the sum of $2,038.23 by the court clerk of 
Jackson county to Jasper Pendleton as administrator of the estate of Clifford F. 
Pendleton, deceased. 

From this judgment the plaintiff perfected her appeal and alleged as error: 

“First: Error of the court in overruling motion for new trial of the plaintiff 
in error. 

“Second: Said court erred in not rendering judgment for the plaintiff in 
error upon the facts found by the court. 

“Third: The court erred in his conclusions of law which were duly excepted 
to at the time by the plaintiff.” 

—and supported the appeal by her brief, in which she sets out her views upon two 
propositions as follows: 

“First: That the court erred in his conclusions of law; that the contract 
herein was a Texas contract and should be construed under the laws of the State 
of Texas. 

“Second: That the court erred in finding that the plaintiff had been legally 
divorced from the deceased, Clifford F. Pendleton.” 

To these two propositions the defendant in error Jasper Pendleton, admin- 


istrator of the estate of Clifford F. Pendleton, ‘deceased, alleged two counter 
propositions, as follows: 


“Counter Proposition No. 1. The designation of Lucille Pendleton as bene- 
ficiary under the policy having taken effect in the State of Texas, her rights as 
such beneficiary are determinable by the laws of the State of Texas. 

“Counter Proposition No. 2. The rights of Lucille Pendleton under the 
policy are determined by the laws of the State of Texas and determination of 
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the relation of husband and wife as between Clifford Flora Pendleton and Lucille 
Pendleton terminated the insurable interest which Lucille Pendleton had in the 
life of Clifford F. Pendleton.” 

The plaintiff in error contends: “That the second proposition is really 
unnecessary to be passed upon by this court, for under the law as existing in 
Oklahoma and as established by the States which guide our courts, the fact that 
the former wife may have been divorced is immaterial so long as the contract 
remained in force and effect and she had not been changed from the beneficiary 
designated therein.” i 

With this contention we agree, as the rights of the parties in this litigation 
are determinable by a settlement of the first proposition of the plaintiff in error. 
For that reason we decline to pass upon the sufficiency of the divorce petition or 
the effect of the judgment of divorce by the district court of Jackson county, 
Okl. . 

In the case of Pacific Mutual Life Insurance Co. of California v. O'Neil, 36 
Okl. 792, 130 P. 270, this court said: “The relations of the parties were not 
immoral; and, while the insured perhaps owed to his divorced wife no legal 
obligation, yet from their past relations and from the new relations assumed there 
was a strong moral obligation of support resting upon the insured.” 

In the case of Continental Casualty Co. v. Owen, 38 Okl. 107, 131 P. 1084, the 
court said: “In Keatley v. Insurance Co., 187 Pa. 197, 40 A. 808, where it was 
attempted to evade the provisions of the Pennsylvania act by reciting in the 
policy that the contract should be construed by the laws of Connecticuit, the 
court held that such an agreement was against public policy, and that the contract 
must. be governed by the Pennsylvania act. This doctrine was approved in 
McClain v. Provident Savings Life Assurance Society, 110 F. 80, 49 C. C. A. 31. 
In Dolan v. Mutual Reserve Fund Life Ass’n, 173 Mass. 197, 53 N. E. 398, the 
court held that where parties are contracting within the commonwealth in regard 
to a matter which without their contract would plainly be governed by the laws 
of the state, enacted on grounds of public policy, it is at least doubtful whether they 
can be permitted to nullify those laws by a stipulation that the contract shall be 
governed by the laws of another state. To the same effect are [North American 
Accident] Insurance Co. v. Sickles, 23 Ohio Cir. Ct. R. 594; Fidelity Mut. Life 
Ass'n v. Jeffords, 107 F. 402, 46 C. C. A. 377, 53 L. R. A. 193, and Fletcher v. New 
York Life Ins. Co. (C. C.) 13 F. 526. In Equitable Life Assurance Soc. v. 
Clements [140 U. S. 226, 11 S. Ct. 822, 35 L. Ed. 497] supra, affirming Wall v. 
Equitable Life Assur. Soc. (C. C.) 32 F. 273, it was held that where the insured 
was a resident of Missouri, and the application for the policy was signed there, 
the policy being delivered and the premiums paid in Missouri, the policy is a 
Missouri contract and governed by the laws of that state, though the insurer was 
a New York corporation doing business in Missouri, and the policies were 
executed in New York. To the same effect are Lovell v. Alliance Life Ins. Co., 
15 Fed. Cas. 1000 [No. 8552], and Fidelity Mut. Life Ass’n v. Jeffords, 107 F. 402, 
46 CCA: 377,53: LG. RAS.” 

“A married woman named as beneficiary in an ordinary life insurance policy 
on the life of her husband is entitled to the proceeds, notwithstanding that she 


had obtained a divorce before insured’s death.” Cooley on Insurance, 1995, vol. 4, 
p. 3736. 


[2] In the instant case the insured was a resident of this state and the policy 
was signed, delivered, and premiums paid in this state up to the time of the 
contract of reinsurance, after which the premiums were paid at Houston, Tex. 

[3] This constituted the policy an Oklahoma contract, and the same is 
thereby construed according to the laws of Oklahoma. The fact that the bene- 
ficiary was changed does not constitute a new contract, and the act of changing 
the beneficiary is only the carrying out of one of the provisions of the contract. 
‘The Oklahoma National Life Insurance Company agreed to pay the amount of 
the policy to the beneficiary named in the policy, or to such other beneficiary as 
the insured would thereafter name and designate in the manner provided by, the 
policy. The changing of the beneficiary at Houston, Tex., is nothing more than 
the performance of one of the things that the Oklahoma National Life Insurance 
Company, in its policy, agreed to do upon request. 
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[1] The fact that the beneficiary named in the policy at the time of the death 
of the insured had been divorced from the insured did not deprive the beneficiary 
of her rights under the policy. 

We think the trial court was in error in holding that the contract should be 
construed by the laws of the state of Texas, and for that reason the judgment is 
reversed, and the cause is remanded to the district court of Jackson county, Okl., 
with instructions to render judgment in favor of the plaintiff in error, Lucille 
Pendleton, and against the defendant in error Jasper Pendleton, administrator of 
the estate of Clifford F. Pendleton, deceased, and directing the court clerk of 
Jackson county, Okl., to pay to the plaintiff in error the sum of $2,038.23 now in 
the possession of the court clerk of Jackson county, Okl., and that the defendant 
in error Jasper Pendleton, as administrator of the estate of Clifford F. Pendleton, 
deceased, pay the costs of this action. ° 

Mason, C. J., Lester, V. C. J., and Hunt, Clark, Riley, Hefner, and Swindall, 
JJ., concur. 

Cullison, J., absent. 


AYERS v. BUSINESS MEN’S INS. CO. (No. 12555.) 
Supreme Court of South Carolina. Jan. 3, 1929. 
146 Southeastern Reporter 147. 

1. INSURANCE—INSURER IS NOT BOUND BY KNOWLEDGE OF AGENT 

ACTING FRAUDULENTLY WITH INSURED. 

Principal will not be bound by knowledge of agent acting in fraud of his 
principal and aided by intentional fraud of party applying for insurance. 

(For other cases, see Insurance, Dec. Dig. § 380.) 


2. INSURANCE—INSURER HELD NOT BOUND BY AGENT’S KNOWL- 
EDGE AS TO INSURED’S POOR HEALTH, IN VIEW OF AGENT'S 
FRAUD AIDED BY BENEFICIARY. 


Insurer held not bound under life policy by knowledge of agent that insured 
was in poor health at time policy was written, where beneficiary knew that agent 
was filling in false answers and forging name of insured to application and aided 
therein. 

(For other cases, see Insurance, Dec. Dig. § 380.) 


Appeal from Common Pleas Circuit Court of Sumter County; H. F. Rice, 
Judge. 

Action by D. L. Ayers against the Business Men’s Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


The testimony of plaintiff, directed to be reported, was as follows: 
D. L. Ayers, plaintiff, testified as follows: 


“I live in Sumter. Lillian Mims was my sister. I run a blacksmith shop. 
(Policy No. D-305630, issued by the defendant on life of Lillian Mims, offered 
in evidence.) The premiums were paid on this policy. Mr. M. H. White was 
agent for the defendant insurance company, and took application for the policy. 
Mr. White came to see me at my shop and asked me to take out some insurance. 
I was carrying insurance with him on my children and my adopted child, my 
sister’s child, and he asked me to take out some insurance on the child’s mother. 
I told him his mother was in Orangeburg, and he said that did not make any 
difference. I told him she was not in good health, and that was the reason I 
adopted the baby. He said, ‘Is she in bed?’ I said, ‘No, but she is in bad 
health. He said it did not make any difference, he could insure her anyhow. 
I said how could he do it, and he said without any examination he could write it 
up on one of those small policies, and he wrote it up in my shop. Mr. White 
filled out the proof of death. I do not know whether line number 12 was filled 
out in the proof of death or not, at the time it was signed. I do not remember 
when I told Mr. White my sister was affected by this disease, but it was after she 
was carried to the hospital. I don’t know when my sister was first affected by 
the disease of which she died. I do not know whether it was before the policy 
was written or not, but it must have been, but I didn’t know it. When I signed 
this proof of death, this over on the back side was not filled out. I did not 
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know anything about these policies of life insurance, and I relied on what Mr. 
White told me, because I did not know. I never did read the policy over. 
“Cross-Examination 

“Mr. White signed Lillian Mims’ name to the application. The whole 
application is in Mr. White’s handwriting. That is the application on which the 
policy was issued. I had insurance on my children and my adopted son, and I 
was the beneficiary in these policies. I was the beneficiary in the policy on my 
nephew’s life, who lived with me. Lillian Mims had not been afflicted with 
epileptic fits that I know of. She didn’t live with me; I never saw her have fits. 
I did not visit my sister very regularly. I have been living away from home 
about twenty years, and would see her sometimes once a year and sometimes not 
once a year. I never did see my sister with a fit, and did not know about it and 
never heard about it. I knew she had been sick and was in bad health, and had 
been from a child. Nobody ever told me my sister had fits; they did not tell me 
what she had. We lived together until she was about eighteen, and she didn’t 
have any spells during that time. She was in bad health but did not have fits. 
I did not send money to support her, and did not have any interest in insuring her 
life, and would not have done it if it had not been for Mr. White. My sister had 
to give up her children on account of her health. Mr. White asked me to let 
him insure her. I have carried insurance a good while. I did not sign the 
application. Mr. White signed it. I have insurance with the Woodmen of the 
World, and have a sick benefit for myself. I have a policy on my nephew’s life 
in this company. I did not know what was in the policy, and all three of my 
children have policies in this company. I can read. I never approached Mr. 
White at all. He came to me about it. I told Mr. White I did not care to write 
her up. I told him my sister was sick, that she was in bad health, and he still 
wanted to write the policy. I knew she was in bad health at the time he wrote 
the application, and told him so. I did not know the company did not insure one 
in bad health. I took Mr. White’s word for it. Mr. White never told me that 
he could insure a person in bad health and not let the company know she was in 
bad health. I did not know what kind of a policy he was going to issue. He just 
told me that was the best. I paid twenty cents a week premium. My sister’s full 
name was Lillian Mims. 

“The following is the application: ‘I hereby apply to the Business Men’s 
Insurance Company, of Greensboro, N. C., for policy of insurance to be issued 
in pursuance of this application. Full name, Lillian Mims. Relationship, 
Brother. Kind of policy desired, S. O. L. Residence, 316 South Main Street, 
Sumter, S. C. Age next birthday, 38. Amount of insurance, $250.00. Weekly 
premium, 20c. Occupation, D-o-m. If life proposed now insured in this Com- 
pany? If so, state numbers and amounts of policies. No. Is the life proposed 
now insured in any other Company? If so, for what amount? No. 
What is present condition of health? Good. Does any physical or mental 
defect or infirmity exist? No.’ 

“I do not know whether my sister’s application had ever been rejected or 
postponed by any insurance companies. I did not tell Mr. White that my sister’s 
health was good, as stated on the application. He just put that there. Mr. White 
said in the application it was good, but that is false. He knew that her health 


was not good at the time. I do not know what Mr. White put in answer to the 
question. 


“My sister was physically infirm at that time. I did not tell him that she was 
about the average in height and weight. She was about the average, thougli. 
Mr. White asked me about whether either parent or any brother or sister had 
died of consumption, and I told him no. I did not give him any other answers. 
I told him my sister was in bad health. We were in the shop when he wrote 
this application. He would ask the questions and I would give him the answers, 
what answers I did give him. Mr. White did not ask me all those questions 
about whether my sister had suffered from consumption, asthma, spitting of 
blood, habitual cough, apoplexy, paralysis, heart disease, insanity, fits or con- 
vulsions, rheumatism, disease of the liver, or kidneys, cancer, ulcers or accident 
of any kind. Mr. White asked about her age, and said that was the most 
important part. Mr. White wrote her name and witnessed her signature. He 
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did that in my presence. Mr. White signed in all three places. He signed the 
certificate as follows: ‘I certify that I have this 15th day of October, 1924, 
personally seen and questioned the applicant herein named, and I recommend the 
company to accept the risk. M. H. White.’ 

“I did not sign it. I knew he hadn’t seen my sister or examined her. Mr. 
White is the same man who, after my sister died, recommended 
to the company to pay the policy. I do not know how long my sister stayed in 
the asylum. She was living with my mother at Orangeburg before she went to 
the asylum. I wrote my mother sometime and she wrote to me. I did not know 
when my sister went to the asylum. I have two sisters. Mr. White knew about 
my sister by me telling him about adopting one of her babies. It was about ten 
weeks old when I adopted him. I adopted the baby about April will be two 
years, and I told him about adopting the baby, and he suggested insuring its 
mother for my benefit. I did not know it was not right to insure her. I depended 
on Mr. White. I did not know anything about what Mr. White told me. I have 
found out since from different agents that it was wrong to apply for insurance on 
a person’s life whom I knew to be sick, by an application filled out like this one. 
When my sister died they telephoned me. She died on February 15, 1925. She 
died four months after the policy was issued. I signed the proof of death and 
Mr. White witnessed it. Dr. Julius Parker attended my sister at the time of her 
death. I sent the Doctor one certificate and took him one. I sent one certificate 
to my sister and she took the certificate to the Doctor, and he said she died of 
epilepsy, and when the proof of death was filled out Mr. White told me it was 
filled out wrong, and told me to take it back to the Doctor and tell the Doctor 
to change the name of the disease, and then the Doctor filled out this one. 
I brought that certificate back. I gave the proof of death to Mr. White and then 
Mr. Taylor came to see me and told me the insurance company could not pay it. 
He offered to remit the premiums to me that I had paid. I would not take them 
and then brought suit. Just before Christmas was the first time I found out my 
sister was in the asylum. I had not been home to see my mother since the death 
of my father in July, 1924. They told me that Dr. Johnson and a nurse took my 
sister to the asylum, just a few days before I went home. I do not remember 
when it was that they told me she was taken to the hospital. I told Mr. White 
about my sister being taken to the hospital in Columbia as soon as I found out, 
and he told me, ‘It’s a good thing you got the insurance.’ 

“Mr. White collected the insurance premiums from me after I had told him 

“Redirect Examination 

about my sister being taken to the hospital and kept on collecting them from me 
after I had told him. I do not read very well. I just took what Mr. White told 
me. Mr. White did not read over all these questions to me. He did not read 
them to me after he filled it out. He did not show me down at the bottom of 
the application the certificate which he signed. He did not tell me that he had 
signed the certificate. He just filled it out and left and collected the money from 
me. The first time I heard about my sister being in the asylum was after the 
application was made out. I have four children of my own. I told him I had 
adopted my sister’s child because my sister’s health was bad and she was not able 
to take care of her children, and that was the time he asked me about insuring 
my sister. He worried me a good while before he got this insurance.” 

Harby, Nash & Hodges, of Sumter, for appellant. 

Epps & Levy, of Sumter, for respondent. 

BLEASE, J. The subject of this action was a life insurance policy in the amount 
of $250, issued by the defendant on the life of Mrs. Lillian Mims, a sister of the 
plaintiff, who was the named beneficiary. 


In the trial in the court of common pleas for Sumter county, the presiding 
judge, Hon. H. F. Rice, directed a verdict for the defendant upon two grounds: 
(1) That there was callusive fraud on the part of the agent of the company and 
the beneficiary in the issuance of the policy; and (2) that the policy was void un- 
der its own terms, because at the time of the application and issuing of the policy 
the insured was not in sound health. 


In this appeal by the plaintiff from the directed verdict against him, the con- 
tention is made that the agent’s knowledge of the ill health of the insured estops 
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the company from asserting the forfeiture; and therefore the case should have been 
submitted to the jury for determination. 

In presenting their position, appellant’s counsel rely upon the authority of 
Rearden v. Insurance Co., 79 S. C. 529, 60 S. E. 1106; Huestess v. Insurance Co., 
88 S. C. 31, 70 S. E. 403; and Rogers v. Insurance Co., 135 S. C. 89, 133 S. E. 215, 
45 A. L. R. 1172. The main principle stated in the cited cases has been so long 
recognized by this court that it is no longer open to question. That general prin- 
ciple, as announced in one of the syllabi of the Heustess case, is this: “A principal 
is bound by the act of his agent even where he is actuated by a fraudulent intent, if 
he is acting within the scope of his employment.” 

[1] But it is recognized in the Huestess Case that the company should not be 
bound by the agent’s knowledge when the insured, or the person acting for the 
insured, participated in the fraud. The majority opinion of the court on this point 
seems to be in full accord with the opinion of Mr. Justice Woods (who dissented 
on other grounds), where the rule, together with the exception that seems appli- 
cable to the present case, is concisely stated as follows:“The rule has been laid down 
in this State that an insurance company cannot set up forfeiture on account of 
facts known by the agent of the company to be existing at the time of making the 
contracts. Pelzer Mfg. Co. v. Sun Fire Office, 36 S. C. 213, S. E. 562; Pearlstine v. 
Phoenix Ins. Co., 74 S. C. 246, 54 S. E. 372; Fludd v. Equitable Society, 75 S. C. 
329 [315], 55 S. E. 762; Rearden v. State M. L. Ins. Co., 79 S. C. 526, 60 S. E. 1106. 
The exception to this rule is that the principal will not be bound by the knowledge 
of' the agent if the agent is acting in fraud of his principal and is aided in his cor- 
rupt design by the intentional fraud of the party applying for insurance. Knobelock 
v. Germania Savings Bank, 50 S. C. 259, 27 S. E. 962; State v. Talley, 77 S. C. 99, 
57 S. E. 618, 11 L. R. A. (N. S.) 938n [122 Am. St. Rep. 559].” (Italics ours.) 

[2] We do not find anything in the Rearden and Rogers Cases which conflicts 
with the exception to the rule laid down in the Heustess Case, which we have ital- 
icized above. 

It appears from the evidence that the beneficiary, tempted by the suggestion of 
the agent that a small policy on his sister’s life could be written up without ex- 
amination, stood by while the agent filled in the false answers and forged the name 
of Mrs. Mims to the application. Coupled with the forged application was the 
fraudulent certificate of the agent that he had personally seen and questioned the 
applicant and recommended the risk. The plaintiff’s own testimony, showing that 
the issuance of the policy was procured in this manner, stamps the scheme of tak- 
ing out the insurance as fraudulent from its very inception. And his testimony also 
showed that he knew what the agent was doing and aided therein. As soon as 
the company found out how it had been imposed upon, it offered to return the 
premiums received by it. 

Let the testimony of the plaintiff be reported. 

The judgment of this court is that the judgment of the lower court be, and 
the same is hereby, affirmed. 

Watts, C. J., and Cothran, Stabler, and Carter, JJ., concur. 


FARRACY v. PERRY. (No. 732.) 
Court of Civil Appeals of Texas. Waco. Dec. 20, 1928. 
Rehearing Denied Jan. 17, 1929. 
12 Southwestern Reporter 651. 
1. INSURANCE—BENEFICIARY HAD NO VESTED INTEREST IN LIFE 
INSURANCE POLICIES DURING INSURED’S LIFE. 
Insured’s wife, the beneficiary, had no vested interest in life insurance policy 
during life of her husband. 
(For other cases, see Insurance, Dec. Dig. § 586.) 


2. INSURANCE—INSURED’S TRANSFERRING LIFE POLICIES AS COL- 
LATERAL SECURITY WAS NOT EQUIVALENT TO DESIGNATION 
OF ANOTHER BENEFICIARY. 

Insured’s transferring life insurance policies to bank as collateral security was 
not equivalent to designation of another beneficiary, even though debt secured on 
settlement appeared to be more than proceeds of policies. 


(For other cases, see Insurance, Dec. Dig. § 222.) 
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3. INSURANCE—WHERE INSURED TRANSFERRED LIFE POLICIES AS 
COLLATERAL SECURITY, ON HIS DEATH, BENEFICIARY HAD 
VESTED RIGHT TO PROCEEDS SUBJECT TO BANK’S LIEN. 

Where insured transferred life insurance policies, in which wife was desig- 
.nated as beneficiary, to bank as collateral security, on death of insured, wife had 
vested right to entire proceeds of policies subject to rights of bank and bank had 
only lien on policies. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


4. INSURANCE—WHERE INSURED TRANSFERRED LIFE POLICIES OF 
WHICH WIFE WAS BENEFICIARY AS COLLATERAL SECURITY 
FOR DEBT, ON INSURED’S DEATH, POLICIES OCCUPIED POSI- 
TION OF SURETY FOR PAYMENT OF DEBT. 

Where insured transferred life insurance policies, in which wife was desig- 
nated as beneficiary, to bank as collateral security for debt, on death of insured, 
title to policies and proceeds having vested in wife and become her separate prop- 
erty subject only to rights of bank, such policies occupied position of surety for 
payment to bank of amount of debts. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

5. INSURANCE—WHERE LIFE POLICIES TRANSFERRED AS COLLAT- 
ERAL SECURITY OCCUPIED POSITION OF SURETY FOR_IN- 
SURED’S DEBT SECURED ALSO BY OTHER COLLATERAL, WIFE, 
BENEFICIARY, COULD HAVE THE OTHER COLLATERAL APPLIED 
TO DEBT FIRST. 

Where insured transferred life insurance policies, in which wife was named 
beneficiary, to bank as collateral security for debt of partnership, also secured by 
other collateral, and also for personal debt, so that on death of insured policies oc- 
cupied position of surety, insured’s wife, the beneficiary, had right to have part- 
nership collateral held by bank applied to partnership indebtedness before applying 
any part of proceeds of policies, her separate property. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Appeal from District Court, Kaufman County; Joel R. Bond, Judge. 

Action by Harry D. Farracy, as trustee in bankruptcy of the estate of R. H. 
Moore, individually, and of the Terrell Motor Company and the Moore-Perry Com- 
pany, against Mrs. Minnie E. Perry and another. From the judgment, plaintiff 
appeals. Affirmed. 

Wynne & Wynne, of Kaufman, and McCormick, Bromberg, Leftwich & Car- 
rington, of Dallas, for appellant. . 

Thos. R. Bond, of Terrell, and Burgess, Burgess, Crestman & Brundridge, of 
Dallas, for appellee. 

STanForD, J. This suit was brought by appellant, as trustee in ban 
the estate of R. H. Moore individually, and OF the Terrell Motor oe 
the Moore-Perry Company, each of which was a partnership composed of ‘R. H. 
Moore and L. C. Perry; the latter being dead at the time of the institution of the 
bankruptcy proceedings. The suit was brought against Mrs. Minnie E. Perry 
widow and sole beneficiary under the will of Louis C. Perry, deceased, and against 
i, ee Nicholson, trustee under a certain deed of trust to the State National Bank. 
The suit was brought to recover certain items claimed by appellee against real 
estate and for possession of some promissory notes. The pleadings are sufficient 
to raise all issues made by the evidence, which will be stated in connection with 
our disposition of appellant’s assignments. 


The case was tried before the court without a jury, and judgment rendered 
denying appellant any relief, but awarding appellee Mrs. Perry a recovery on her 
cross-action against appellant for $173. Upon appellant’s request, the court filed 
findings of fact and conclusions of law, also supplemental findings of fact. Ap- 
pellant has duly appealed, and presents the record here for review. 


Under his first and second propositions, appellant contends, in effect, that the 
court erred in refusing to award him the relief sought. The record shows, and 
the court found: That L. C. Perry died November 2, 1926; that R. H. Moore, in- 
dividually, and R. H. Moore, surviving partner of the copartnership doing business 
under the name of Terrell Motor Company and Moore-Perry Company, were ad- 
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judged bankrupts on December 29, 1926, on an involuntary petition of their credi- 
tors filed November 13, 1926, and that appellant was appointed and duly qualified 
as trustee of said estates; that, at the time of the death of L. C. Perry and on 
December 14, 1926, the Terrell Motor Company owed primary obligations to the 
State National Bank of Terrell amounting to $16,247.96, and as indorsers of the 
J. P. Coon notes owed said bank $2,069.64; that at said time L. C. Perry was in- 
dorser .on all of the foregoing obligations, and was obligated to the State National 
Bank for other debts, making a total indebtedness to said bank of $23,784.97; that 
on December 14, 1926, the State National Bank of Terrell held a deed of trust lien 
on five houses and lots situated in Terrell, four of same being the property of the 
Terrell Motor Company and one the property of R. H. Moore, said deed of 
trust having been executed particularly to secure $6,000 of the copartnership in- 
debtedness above described, and also to secure any and all indebtedness of the 
copartnership to. said State National Bank and any renewals or extensions of 
same; that State National Bank of Terrell also held as collateral to the Terrell 
Motor Company’s indebtedness to it certain customers’ notes, which were part- 
nership property, amounting in the aggregate to about $5,000; that on December 
14, 1926, the State National Bank of Terrell was the owner of vendor’s liens on 
the west part of lots 5 and 6, block 346, in the city of Terrell to secure the above 
J. P. Coon notes shown in deed records, and which Coon notes were indorsed by 
L. C. Perry; that the Bankers’ Life Insurance Company issued its two policies in 
the respective sums of $15,000 and $10,000, insuring the life of L. C. Perry, pay- 
able to the executors, administrators, or assigns of the assured; that, after the is- 
suance of said two policies the beneficiary was changed, as provided in the policy, 
to Minnie E. Perry, wife of L. C. Perry, “with the right of revocation”; that 
thereafter, on July 7, 1925, L. C. Perry, joined by his wife, Minnie E. Perry, as 
beneficiary, made a written assignmenit of the $15,000 policy to the State National 
Bank of Terrell, and thereafter, on August 5, 1926, made a like assignment to said 
bank of the $10,000 policy. 

After the death of L. C. Perry on November 2, 1926, after the payment of a 
loan on said policies as security due the insurance company, the sum of $20,923 was 
admitted to be due on said two policies, and checks totaling said sum were drawn 
by the insurance company, payable to the State National Bank of Terrell, assignee, 
and to Minnie E. Perry, beneficiary. The assignments to the State National Bank 
were in writing, and provided that the interest of the assignee in the respective 
policies “is limited to said assignee’s valid pecuniary claim against the assignors ex- 
isting at the time of settlement of the policy, the remainder of said policy, if any, 
being unaffected by this assignment”; that on or about December 14, 1926, appellee 
Minnie E. Perry executed hér note to the First National Bank of Terrell and 
thereby procured from said First National Bank the sum of $23,784.97, which said 
sum on said date she paid to the State National Bank of Terrell, in consideration 
of which the said State National Bank of Terrell on said date, in writing, assigned 
and transferred to the said Minnie E. Perry all of the notes and obligations of the 
Terrell Motor Company then held by it, together with all collateral held by it, 
including the two policies of insurance, to secure its said indebtedness above set out 
out of $23,784.97; that there existed a custom between the State National Bank of 
Terrell and the Terrell Motor Company, in the collection of customers’ notes held 
by said bank as collateral, whereby collections would be made by both said bank and 
Terrell Motor Company; that, in accordance with said custom, the Terrell Motor 
Company, prior to the filing of the bankruptcy petition, had collected and had failed 
to pay over to said State National Bank the sum of $750 on said customers’ notes 
so held by said bank as collateral; that the Terrell Motor Company, by its duly 
authorized representative, being unable to pay over said $750, did, prior to bank- 
ruptey, transfer and deliver to said bank, in lieu of the payment of said $750, addi- 
tional customers’ notes, which said parties estimated were of the value of $750, which 
said value was approximately correct. 


There existed no agreement, as contended by appellant, between R. H. Moore 
and L. C. Perry, to the effect that each partner would take out a policy of $10,000 
life insurance for the benefit of the partnership, and, if any such agreement existed, 
it was not brought to the knowledge of the State National Bank of Terrell prior to 
the assignment of said policies and the giving of said several collateral liens. There 
existed no agreement, as contended by appellant, by the State National Bank of 
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Terrell that said bank should first resort to the money payable to it under said 
two insurance policies that had been assigned to it, for the payment of its debts 
against the Terrell Motor Company, and that, upon the payment of said indebtedness 
from the proceeds of said life insurance policies, the other collateral held by the 
bank should be returned by it to said copartnership and said R. H. Moore. There 
existed no agreement, as contended by appellant, with the State National Bank of 
Terrell, to the effect that the deed of trust given by R. H. Moore to D. E. Nichol- 
son, trustee, on the five pieces of property, was given to secure only a certain indebt- 
edness of $4,000 then advanced, and that, when same was paid, said deed of trust 
would be released. Neither the plaintiff, appellant here, nor the Terrell Motor 
Company, has ever paid or offered to pay any part of the indebtedness of the 
Terrell Motor Company to the State National Bank or to Minnie E. Perry. Plaintiff, 
appellant here, since he qualified as trustee, has collected on the collateral notes in- 
volved herein $173. There existed no equity in said properties herein, including the 
five tracts of land and the customers’ notes held by said State National Bank as 
collateral, over and above the liens and indebtedness owing by the partnership of L. 
C. Perry and R. H. Moore to said State National Bank. The State National Bank 
held a superior or prior unsatisfied lien upon all the properties involved in this suit, 
including the five tracts of land and said customers’ notes, to secure the entire in- 
debtedness due and owing to said State National Bank, all of which indebtedness 
and collateral was transferred to Minnie E. Perry by said bank. 

[1] We have in the main copied above the court’s findings of fact covering the 
entire case, which we find are supported by the evidence, and which we adopt as 
the findings of this court. It will be observed that, of the total indebtedness of 
$23,748.97 due the State National Bank of Terrell, the partnership, known as the 
Terrell Motor Company, composed of L. C. Perry and R. H. Moore, owed $18,- 
317.60 of same, and L. C. Perry individually owed the remainder, to wit, $5,467.37. 
To secure said total indebtedness of $23,784.97 to the State National Bank, custo- 
mers’ notes to the amount of approximately $5,000 were delivered to said bank as 
collateral, and a deed of trust lien on five lots in Terrell was given said bank. Said 
customers’ notes and four of said lots were partnership property of the Terrell 
Motor Company. Also, to secure any amount for which L. C. Perry might be liable 
to said State National Bank of Terrell, he and his wife, Minnie Perry, transferred 
to said bank as collateral security the two policies of insurance, aggregating $25,- 
000 in each of which Minnie E. Perry was designated as beneficiary. Each of these 
policies was orginally for the benefit of the executors, administrators, or assigns of 
L. C. Perry, with the right of revocation, but on November 22, 1924, in each policy 
the beneficiary was changed to Minnie E. Perry, wife of the insured, with right of 
revocation. It is true Minnie E. Perry had no vested interest in said policies dur- 
ing the life of her husband. Hopkins v. Northwestern Life Assur. Co. (C. C. A.) 
99 F. 199; Hogan v. Fauerbach Brewing Co. (C. C. A.) 194 F. 846; May on In- 
surance, § 399: Cooley’s Briefs on the Law of Insurance, 3755; Elliott on In- 
surance, § 355; Kerr on Insurance, § 231; Mutual Benefit Life Ins. Co. v. Swett 
(C. C. A.) 222 F. 200, Ann. Cas. 1917B, 298; Splawn v. Chew, 60 Tex. 534; Fuos v. 
Dietrich (Tex. Civ. App.) 101 S. W. 291. It is also true, we think, that L. C. 
Perry could have transferred said policies to the bank as collateral security without 
being joined by his wife, and.it was probably unnecessary for her to join him in said 
transfer, and her so doing probably created no liability on her part for her hus- 
band’s indebtedness to the bank. Revised Statutes, art. 4623; Red River Nat. Bank 
v. Ferguson (Tex. Civ. App.) 192 S. W. 1088; Shaw v. Proctor (Tex. Civ. App.) 
193 S. W. 1104; First State Bank v. Tinkham (Tex. Civ. App.) 195 S. W. 880; 
Union Trust Co. v. Grosman, 245 U. S. 412, 38 S. Ct. 147, 62 L. Ed. 368. 

[2,3] During his lifetime, L. C. Perry could have changed the beneficiary and 
named some one else, but he did not do so. His transferring said policies to the 
bank as collateral security, even though the debt thus secured on settlement ap- 
peared to be more than the proceeds of said policies, was by no means equivalent to 
his designation of another beneficiary. The assignments of said policies recite: 
“The interest of the assignee is limited to said assignee’s valid pecuniary claim against 
the assignors existing at the time of settlement of the policies, the remainder of 
said policies, if any, being unaffected by this assignment.” 


[4, 5] While Mrs. Perry had no vested right in said policies during the life 
of her husband, but had only an expectancy, on his death, however, her cx- 
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pectancy became a vested right to the entire proceeds cf said pulicies, subject only 
to the mghts of the bank. The bank had only a lien on said policies regardless 
oi the form of the assignment. Cawthon v. Perry, 76 Tex. 383, 13 S. W. 268; 
Coleman et al. v. Anderson et al. (Tex. Civ. App.) 82 S. W. 1057; Harde v. 
Germania Insurance Co. (Tex. Civ. App.) 153 S. W. 666. The debt due the bank 
by the Terrell Motor Company and L. C. Perry and R. H. Moore having been 
incurred before the policies were transferred to it as collateral security, and 
appellee Mrs. Perry not being in any way personally responsible for said 
indebtedness, and, on the death of L. C. Perry, the title to said policies and the 
proceeds of same having vested in Mrs. Perry and become her separate property, 
subject only to the rights of the bank, said policies, her said separate property, 
occupied the position of a surety for the payment to the State National Bank oi 
Terrell of $18,317.60 due to said bank by the partnership of the Terrell Motor 
Company, and $5,467.37 which was an obligation against the estate alone of L,. C. 
Perry, deceased (Washington Life Insurance Co. v. Gooding, 19 Tex. Civ. App. 
490, 49 S. W. 123, writ refused); and the fact that the bank claimed the right to 
hold said policies as collateral security for the total amount of $23,784.69, more 
than the amount of the proceeds of same, did not change the fact that said 
policies, and the proceeds thereof, were and was her separate property; nor did 
such fact prevent her said separate property occupying the position of a surety for 
the bank’s debt or deprive her of the privilege of taking all necessary steps to 
protect her said separate property. In order to do this, under the well-established 
principles of law of both our state and federal courts, she had the right to have 
the partnership collateral held by the bank applied to the $18,317.60 partnership 
indebtedness to said bank, before so applying any part of her said separate 
property. The State National Bank of Terrell, on December 14, 1926, was holding 
said two policies, and the checks for $20,923, the proceeds of same, as well as the 
other collateral stated above, for the payment of its entire indebtedness against 
the bankrupts of $23,784.97, when appellee, Mrs. Perry, borrowed $23,784.97 from 
the First National Bank of Terrell, giving her personal note therefor, and with 
said money paid the entire indebtedness of $23,784.97 due the State National 
Bank; whereupon said last-named bank transferred to her the notes due it by 
the bankrupts aggregating said $23,784.97, together with the policies of insurance, 
and the checks representing the proceeds of same, as well as the other collateral 
held by it to secure its said indebtedness against the bankrupts. 


[6, 7] There can be no doubt but that the money so borrowed by Mrs. Perry 
was her separate funds. The fact that it was borrowed by her is immaterial, and 
the fact that as soon as she secured the release of the proceeds of the policies, 
she applied same as a credit on her note at the First National Bank for said 
borrowed money, is also immaterial, for this money was also her separate funds. 
In order to protect her said separate property, she had the right with her separate 
means, to pay the $23,784.97 due the State National Bank, and have said indebted- 
ness, together with the collateral held by said bank to secure same, assigned to 
her and by so doing she was subrogated to all the rights of said bank in respect 
to said indebtedness and collateral securing same. The date of the filing of the 
creditors’ petition to have the Terrell Motor Company, the partnership, and 
R. H. Moore, the surviving partner (L. C. Perry, the other partner, having died 
November 2, 1926), adjudged bankrupts was filed November 13, 1926, and the 
adjudication therein was on December 29, 1926. Mrs. Perry paid the State 
National Bank’s indebtedness and took an assignment of said indebtedness and 
all collateral securing same, as above stated, on December 14, 1926. Appellant 
contends the adjudication of a bankrupt vests in his trustee in bankruptcy, as ot 
date of adjudication, all of the title of the bankrupt to his property, rights of 
possession and causes of action as they existed at the date of the filing of the 
creditors’ petition under which the adjudication afterwards took place. The 
plain meaning of the several provisions of said statute is that the trustee of the 
estate, upon his qualification, is invested with the title of the bankrupt, as of the 
date of the adjudication, and that the legal title remains in the bankrupt until the 
adjudication, but during the interim between the date of the filing of the petition 
and the adjudication, no new lien can be acquired upon the property, nor can the 
bankrupt effect any valid transfer of the property, except possibly for full value, 
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in the ordinary course of business. The Bankruptcy Act of 1898, § 70(a); 11 
U. S. C. A. § 110(a); also, Collier on Bankruptcy (13th Ed.) vol. 2, § 70, pp. 1634— 
1641, §§ 70(a) and (c) under subdivision (2). 

[8,9] But, as we view this case, the contention made her by appellant is of 
no importance. There is no contention by the trustee that the policies of insur- 
ance or the proceeds of same ever belonged to the bankrupts, or that said 
bankrupts ever had any interest in same, except in so far as said policies were 
held or pledged as security for the bankrupts’ debt to the bank. Appellant is not 
claiming any rights in the proceeds of said policies, except to have same applied to 
the payment of the partnership debt to the bank and thereby release the partner- 
ship collateral, which he is seeking to recover. Prior to December 14, 1926, the 
bankrupts were indebted to the bank in the sum of $23,748.97 and said bank held 
as collateral to secure same the two policies, the separate property of Mrs. Perry, 
and customers’ notes to the amount of $5,000, and liens on five pieces of real 
estate; said notes and liens being the partnership property of the Terrell Motor 
Company. All of this collateral was being held by the bank to secure the entire 
$23,784.97. This was the status of the matter on November 13, 1926, at the time 
the petition in bankruptcy was filed. The title to the partnership property was in 
the partnership and the surviving partner, but the right of possession was in the 
bank until its debt was paid. On December 14, 1926, as above stated, Mrs. Perry, 
with her separate funds, took up the bank’s indebtedness in full, and the bank 
transferred said indebtedness, together with all collateral held by it to secure 
same, to her. As a result of this, Mrs. Perry was subrogated to all the rights of 
the bank. No new debt or lien was created. The title to the partnership was 
still in the partnership and its syrviving partner, but the right of possession of the 
partnership collateral was in Mrs. Perry, and she had the same right, no more 
nor less, than the bank had formerly had to retain possession until the indebted- 
ness assigned to her by the bank was satisfied. 

The adjudication was had on December 29, 1926, and appellant, as trustee, on 
qualifying, succeeded only to the rights of the partnership, now the bankrupts, in 
the partnership property; that is, title to the customers’ notes, and the liens 
against the five pieces of real estate. If the adjudication had been while the 
bank held said collateral for its debt, evidently the trustee could not have 
recovered said collateral from the bank without paying or tendering payment of 
the bank’s debt. Collier on Bankruptcy (13th Ed.) vol. 2, pp. 1530 to 1535, and 
authorities cited; also same volume, pp. 1660 and 1661, and cases cited. Mrs. 
Perry having succeeded to the same rights the bank had in said collateral, it 
necessarily follows the trustee was not entitled to recover same from her without 
paying or tendering payment of the indebtedness, to secure the payment of 
which, said collateral was pledged. The trustee failed to tender to Mrs. Perry 
anything—not even the $2,861.97 excess paid by her, over the amount she received 
from her insurance policies. If all the collateral involved had been turned over to 
the trustee by the bank, or by Mrs. Perry after it was assigned to her, and 
administered by the bankrupt court, Mrs. Perry would have had the right to 
intervene and require the partnership collateral to be applied to the $18,317 
partnership debt before any part of the insurance, her separate property, was so 
applied, and, as the value of the partnership collateral was much less than the 
partnership debt, the estate would have profited nothing. The trial court found: 
“There existed no equity in the properties involved herein over and above the 
indebtedness by the copartnership to the State National Bank.” This finding of 
the court is amply sustained by the evidence, and is in no way challenged by 
appellant. As we view the record, there is no theory of the case authorizing a 
recovery by appellant. 

While we have not discussed all of appellant’s contentions, we have considered 
all of them, and, finding no reversible error, the same are overruled. 

The judgment of the trial court is affirmed. 
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CANALES v. UVALDE MUTUAL AID ASS’N NO. 1 et al. (No. 8102.) 
Court of Civil Appeals of Texas. San Antonio. Jan. 9, 
12 Southwestern Reporter (2d) 1068. 

1. INSURANCE—MAILING WRITTEN NOTICE OF ASSESSMENT’ 
AGAINST INSURED DID NOT CONSTITUTE NOTICE TO INSURED, 
AS REQUIRED BY BY-LAWS. 

Placing of written notice of assessment against insured in mails did not con- 
stitute notice of assessment to insured required by by-laws stating that secretary 
shall notify all members of assessments by mailing or delivering in person a card 
containing such notice. 

(For other cases, see Insurance, Dec. Dig. § 195[2].) 


2. INSURANCE—BY-LAWS PROVIDING THAT’ NOTICE BE GIVEN 
MEMBERS OF INSURANCE ASSOCIATION OF ASSESSMENTS BY 
MAILING OR DELIVERING CARD REQUIRED ACTUAL NOTICE. 
By-laws of insurance association, providing that secretary notify all members 

of assessments by mailing or delivering in person a card containing notice, 

required actual notice, in absence of provision that mere mailing was sufficient. 

(For other cases, see Insurance, Dec. Dig. § 195[2].) 

3. INSURANCE—FORFEITURES OF LIFE INSURANCE POLICIES ARE 
NOT FAVORED. 

Forfeitures of life insurance policies are not favored. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—DOUBTFUL PROVISION IN LIFE POLICY SHOULD BE 
RESOLVED AGAINST INSURER. 

Doubtful provisions in life insurance should be resolved against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court, Uvalde County; L. J. Brucks, Judge. 

Action by F. F. Canales against the Uvalde Mutual Aid Association No. | 
and others. From the judgment, plaintiff appeals. Reversed and remanded. 

Atlas Jones, of San Antonio, for appellant. 

Ditzler H. Jones, of Uvalde, for appellees. 

SMirH, J. This suit was brought by F. F. Canales to recover as the beneficiary 
in a life insurance policy issued to his wife, Refugia A. Canales, by the Uvalde 
Mutual Aid Association No. 1, and assumed by the Mutual Life Insurance 
Association of Texas. A judgment in favor of the latter resulted in this appeal 
by F. F. Canales. 

It was provided in the insurance policy that, in case of the death of the 
insured, she being in good standing, the insurer would pay to the beneficiary 
the sum of $1 for each member at that time in good standing. It is conceded 
that the insured in this case was in good standing, if it appear that, at the time 
of her death, she had complied with the provision in the policy that “assessments 
levied by the Directors of this Association of One Dollar upon the death of any 
member within fifteen days of date of call for same, * * * and * * * that failure 
to pay any assessment so levied within fifteen days from date of call * * * shall 
forfeit all claims as a member of this Association. Such calls to be made as 
provided by the By-Laws of the Association.” 

It was provided in the by-laws of the insurer that its president shall “call all 
assessments on the death of any member”; that its secretary shall “notify all 
members of assessments * * * by mailing or delivering in person a card con- 
taining said notice”; that “any member who shall fail or refuse to pay any 
assessment in 15 days from date of notice shall stand suspended”; and that, if the 
insured die while so suspended, the beneficiary in the policy shall be entitled to 
nothing from the insurer. 

[1] It appears that Mrs. J. R. Gibson, a member of the Association, died on 
July 24, 1927, and the jury found that the secretary of the association mailed 
notice of this death to the insured, Refugia A. Canales, more than 15 days prior 
to Mrs. Canales’ death. Mrs. Canales died on August 14 or 15, without having 
paid the assessment. The evidence tends to show that Mr. Canales never 
actually received this notice, but that issue was not submitted to the jury. The 


“7. 
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court rendered judgment denying recovery to the beneficiary upon the theory 
that the mere placing of the written notice of the assessment against the insured 
in the mails constituted complete notice of the assessment to the insured. We 
conclude that this was error, 

[2-4] The very provision for notice is that the secretary of the insurer shall 
give members notice of assessments “by mailing or delivering in person a card 
containing said notice.” There is no provision in the policy or by-laws that 
the mere mailing of a notice of an assessment shall be deemed sufficient com- 
pliance with the requirement that notice be given members of such assessments, 
and, in the absence of such provision, the stipulation for notice should be 
construed to mean actual notice, in deference to the familiar rules that forfeitures 
are not favored, and that doubtful provisions in insurance policies should be 
resolved against the insurer. As was said by our Supreme. Court in McCorkle 
y. Texas Ben. Ass’n, 71 ‘Tex. 149, 8 S. W. 516, “To deprive a person of his 
property rights without any notice is contrary to reason, and such a claim should 
not be enforced by the courts unless the terms of the contract plainly require it.” 
See, also, Home Ben. Ass’n v. Jordan (Tex. Civ. App.) 191 S. W. 725. 

The judgment is reversed, and the cause remanded. 


RAYMOND vy. NATIONAL LIFE INS. CO. (No. 1524.) 
Supreme Court of Wyoming. Jan. 17, 1929 
273 Pacific Reporter 667. 

1. INSURANCE—BINDING INSURANCE CONTRACT HELD NOT MADE 
WHEN APPLICATION WAS SIGNED AND MEDICAL EXAMINATION 
MADE, WHERE AGENT AND DOCTOR WERE NOT AUTHORIZED 
TO CONCLUDE INSURANCE CONTRACT’ TO KNOWLEDGE OF 
INSURED. 

Where neither insurer’s agent who solicited insurance nor medical examiner 
were authorized to conclude contracts of insurance, and application for insurance 
recited that insured understood agent had no authority to make or modify con- 
tract of insurance, and that company could at any time before delivery of policy 
reconsider approval of application and decline insurance, if not satisfied appli- 
cant was insurable on date of examination, binding contract of insurance was 
not made on day application was signed and medical examination made. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 


4. INSURANCE—APPLICATION FOR INSURANCE AUTHORIZING IN- 
SURER TO MAKE ADDITIONAL INVESTIGATION HELD OFFER 
FOR INSURANCE EFFECTIVE FROM DATE OP MEDICAL EXAM- 
INATION ON FINAL ACCEPTANCE. 

Application for insurance, reserving in insurance company right to addition- 
ally investigate application after local medical examiner has made his report, and 
to approve or reject application on further information, held merely offer for 
insurance on certain terms under which insurance was to be effective from date 
of medical examination, in event final acceptance occurred. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

5. INSURANCE—LIFE INSURANCE IS CONTRACT REQUIRING MEET- 
ING OF MINDS OF PARTIES. 

Life insurance is contract requiring meeting of minds of parties to execution 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 


6. INSURANCE—CONTRACT OF INSURANCE HELD NOT COMPLETED, 
WHERE INSURER, UNDER APPLICATION AUTHORIZING FUR- 
THER INVESTIGATION, DECLINED APPLICATION DAY BEFORE 
APPLICANT’S DEATH ON FURTHER INFORMATION CONCERNING 
APPLICANT’S HEALTH. 

Where deceased applied for insurance under application authorizing insurance 
company to make additional investigation after application as to applicant’s 
insurability at time of medical examination, and reciting that agent had no 
authority to make or modify any contract of insurance, and premium was paid 
to insurer, but on securing further information concerning applicant’s health 
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insurer rejected policy one day before applicant’s death, no contract of insurance 
was completed between parties. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


7. INSURANCE—DELAY IN PASSING- ON APPLICATION FOR LIFE 
INSURANCE HELD NOT ACCEPTANCE BY INSURER WHICH WILL 
SUPPORT ACTION EX CONTRACTU. 

Delay in paSsing on application for life insurance /eld not acceptance by 
insurer which will support action ex contractu. 
(For other cases, see Insurance, Dec. Dig. § 130[4].) 


8. INSURANCE—EVIDENCE OF INSURER’S REJECTION ON NOVEMBER 
8 OF APPLICATION CONDITIONALLY ACCEPTED OCTOBER 4 AND 
OF DISTANCE BETWEEN INSURER AND BRANCH OFFICE AND 
APPLICANT’S PLACE OF WORK SUSTAINED FINDING THAT' 
INSURER ACTED WITHIN REASONABLE TIME. 

In action to recover damages for negligence of insurance company in 
unreasonably delaying action on application for life insurance, evidence that appli- 
cation for insurance was applied for September 26, and was received by insurance 
company together with report of medical examiner on October 4, and conditionally 
approved on that date, that insurer made additional investigation concerning 
applicant’s health, and declined policy on November 8, after discovering impaired 
health of applicant, who died November 9, and that insurer’s home office was 
located in Vermont while branch office was in Lake City, Utah, and applicant 
worked in drilling field considerable distance from branch office, supported 
finding that insurer had acted within reasonable time in all matters relating to 
insurance. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 

9. INSURANCE—INSURER’S LIABILITY ON INSURANCE REJECTED 
HELD UNAFFECTED BY FAILURE TO RETURN PREMIUM WITH 
APPLICATION, WHERE PREMIUM WAS RETURNED TO COMPANY 
ADVANCING SAME IN ACCORDANCE WITH APPLICANT’S 
ARRANGEMENT. 

Insurer’s liability for insurance rejected by it before application was finally ° 
approved held unaffected by failure to return premium with application, where 
premium was returned to company advancing same, and applicant’s note canceled 
in accordance with arrangement made by applicant and insurer’s soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

Appeal from District Court, Fremont County; Edgar H. Fourt, Judge. 


Action by Clara B. Raymond against the National Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

John J. Spriggs, of Lander, for appellant. 

William E. Mullen, of Cheyenne, and William E. Hardin, of Lander, for 
respondent. 

RINER, J. On September 26, 1926, Willard E. Raymond, residing at Lander, 
Wyo., and engaged in business as an oil well driller in one of the oil fields located 
some distance from that town, made application to the National Life Insurance 
Company, a- corporation organized under the laws of the state of Vermont, and 
authorized to transact business in Wyoming, for a $2,500 policy of life insurance. 
In that application, over -Raymond’s signature, among other statements, there 
appears the following language, relative to the payment of the premium on the 
insurance sought: ; 

“It is understood and agreed * * * (2) that if the amount of such premium is 
paid to the agent at the time of making this application the Company shall con- 
sider and act upon said application in accordance with its rules and practice of 
selection; that if it is satisfied that I was at the time of my medical examination 
insurable upon the plan and for the amount of insurance hereby applied for this 
application shall be approved and the insurance shall be effective in accordance 
with the terms of the policy applied for from the date of said medical examina- 
tion, notwithstanding the provisions of the policy as to delivery in my lifetime 
and good health, which provisions, in event of, and in consideration of said 
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advance payment, are hereby waived, and such policy will be delivered to me or 
to my personal representatives; but the Company may at any time before 
delivery of said policy, on receipt of additional information, reconsider any 
approval hereof and decline the insurance if it is not then satisfied that I was 
insurable on the date of said medical examination, and that if said Company 
shall not be so satisfied the amount of premium paid shall be returned.” 

Raymond also stated in his application that: 

“I understand and agree that the agent taking this application has no authority 
to make, modify, alter or discharge any contract kereby applied for. 

“I hereby agree that this application and the answers made to the Medical 
Examiner and the policy applied for shall constitute the entire contract between 
the parties hereto.” 

The agent of the insurance company, one R. A. Williams, called on Raymond 
at the latter’s home, and they discussed the proposed application there, and 
part of it was written up at that time. In the course of the conversation, the 
matter of the payment of the premium on the proposed policy was considered, 
and, Raymond not having the money thea, Williams told him that the Central 
Trust Company would advance this premium on the understanding that, if the 
policy was not issued, the money would be returned and then delivered to the 
trust company, in order to cancel the note which Raymond would give the trust 
company to evidence the loan. Raymond assented to this arrangement and 
executed a note, due November 1, 1926, to the Central Trust Company for $17.13; 
this amount being the first quarter annual premium on the policy of insurance 
applied for by him. After concluding the discussion at the applicant’s home, he 
and the agent went to the office of a physician residing in Lander, who conducted 
the medical examinations locally for the insurance company, and applicant sub- 
mitted himself to an examination, and also answered certain printed questions ; 
the answers being written down immediately following them by the doctor. 
Among these questions and answers were the following: 

“Q. Are you now in good health? A. Yes. 

“Q. Have you ever had:—Dyspepsia, chronic diarrhoea, appendicitis, fistula 
jaundice, gall stone colic, or disease of liver or bile passage? A. Yes, Appen- 
dicitis 1910. 

“Q. Malaria, rheumatism, gout, scrofula, drospy, cancer or other tumor, 
A. No. 

“Q. Have you had sicknesses not alrealy mentioned? A. No. 

“Q. Have you ever received any serious injury, or undergone surgical 
operation? A. Yes, appendectomy 1910, complete recovery. 

“Q. When did you last consult a physician and for what? A. 1910, Appen- 
dectomy.” 

Relative to these questions and answers, which were stated to be “in con- 
tinuation of and forming a part” Raymond’s application to the National Life 
Insurance Company and relative to the application itself, at the conclusion of 
the questions and answers, and over Raymond’s signature, the following clauses 
are set out: 


“I hereby certify that I have read all statements and answers in this 
application (Forms A and B), and agree, on behalf of myself and of any 
person who shall have or claim any interest in any contract issued hereunder: 
That no material circumstance or information has been withheld or omitted 
touching my past and present state of health and habits of life, and that said 
statements and answers together with this declaration, are complete and true and 
shall be the basis of the policy hereby applied for; that there shall be no 
contract of insurance until a policy shall have been issued and delivered to me 
and the premium thereon paid to the Company, or its authorized agent, during 
my lifetime and good health.” 


After the medical examination of the applicant had been completed by the 
local physician, the latter, in response to an inquiry, told the agent Williams that, 
as far as he knew, he would recommend the applicant. Thereupon Raymond 
was given by the agent a receipt for the amount of the premium above men- 
tioned, and the latter then read to the former the provisions on the back of that 
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receipt, which contained the language quoted above and numbered 2. The 
receipt itself stated that: 

“Said payment is made ‘subject to the terms and conditions of agreement 2 
contained in said application, as per copy on the back of this receipt.” 

Subsequent to giving the receipt to the applicant, the agent informed him 
that this receipt placed the insurance applied for in force “subject to the 
investigation which the company always makes.” Raymond was also told by 
the agent that a check-up would be made by the insurance company to determine 
whether applicant’s answers to the medical examiner and in his application 
were true and correct, and whether he was a good moral and financial risk: 
whether his occupation was particularly hazardous and various other matters 
to be cosidered by the company in connection with the applicant’s insurability ; 
the agent further told Raymond that, if he paid the premium in advance and 
proved to be a good risk, and the “check-up was O. K.” with the company, he 
would be insured from the date of the medical examination, if the application 
was’ approved. Applicant’s wife testified that at their home the agent told 
Raymond that, “if he would be examined that day, he would be insured from 
that day on.” She stated also, however, that’being engaged in household duties, 
she was in and out of the room where the conversation of the agent and her 
husband took place, and did not hear all of it. 


The application, including the medical report with its accompanying ques- 
tions and answers, as well as the premium of $17.13 advanced by the Central 
Trust Company, was then sent by the agent Williams to the general branch 
office of the insurance company at Salt Lake City, Utah, whence it was trans- 
mitted to the home office of the company at Montpelier, Vt. The application 
was received there by the company’s medical department, on October 4, 1926, 
and on that day conditionally approved. A policy conforming to the application 
was written upon and sent to the Salt Lake general office, with instructions, 
however, not to deliver it “until release by wire or letter from home office.” 

Meanwhile the general agent of the company, in accordance with the 
company’s general practice under such circumstances, had called for an inspec- 
tion report regarding the applicant from a mercantile agency, which, on October 
13, 1926 advised that it had not been able to secure a report on the applicant, 
but hoped to have such a report soon. This indication of progress in the 
matter was received at the home office medical department of the company on 
October 18, 1926. On October 15, 1926, the mercantile agency sent in another 
rather extended report, received at the home office medical department in 
Montpelier on October 19, 1926, wherein it was stated, among other things, in 
substance, that the agency had learned that the applicant had had stomach 
trouble the preceding winter. Acting immediately upon this information, on the 
date last mentioned, the assistant medical director of the company wrote a 
letter to the local physician at Lander who had made the original medical 
examination, asking for details of any stomach trouble which the applicant had 
experienced within the preceding two years. This communication was received 
by him about the 25th or 26th of October, 1926, and thereupon the doctor—to 
use his own language on the witness stand—“looked around all he could to 
see if he could find” the applicant; “I didn’t know until they told me yesterday 
where he worked; as a matter of fact, it was my opinion that he lived at the 
oil field.” The physician was at that time engaged in an active practice which 
required his attention. Finally, on November 5, 1926, he obtained, through a 
nurse in his hospital who had then just returned from a trip to Thermopolis, 
Wyo., information which on that day caused him to respond to the letter of 
inquiry aforesaid by a telegram to the assistant medical director of the home 
office of the company in Vermont, reading: 


“Your inquiry October nineteen Willard E. Raymond history stomach 
trouble stop Unable to get in touch with him stop Reliably informed today he is 
away being treated for stomach and expects operation stop Advise declination.” 

This wire was received at that office the following day, and on that day the 
application was declined by the company and the policy recalled. November 8, 
1926, notice of this declination by the company appears to have been sent to its 
Salt Lake City office. On November 9, 1926, Raymond’s death occurred at 
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Thermopolis, Wyo., caused through perforation of the gall bladder and duodenum 
by gall stones and shock of an operation to which applicant had submitted himself. 

About November 13, 1926, the money sent with the application in payment 
of the premium on the policy applied for was returned to the local agent of the 
company, Williams, who immediately turned the money over to the Central 
Trust Company, and the latter canceled Raymond’s note for the amount. On 
that day also, having information of the company’s declination of the application, 
the local agent wrote the applicant’s wife concerning the refusal of the company 
to assume the insurance, and demanded a return of the receipt for the premium 
payment previously issued by him to Raymond. 

The insurance company asserted its nonliability for the death claim, and 
suit was instituted against it in the, district court of Fremont county by the wife 
of applicant in her own right—and not as executrix or administratrix of the 
estate of her deceased husband, she being the person designated in the aforesaid 
application as the party to whom the applicant desired the insurance made payable. 

Plaintiff’s fourth amended petition contains three alleged causes of action. 
The relief sought by the first of which is that the defendant be required to make 
and deliver to plaintiff the insurance policy applied for; the second asks a 
money judgment for the amount of the proposed policy and interest; and the 
third seeks damages for the alleged negligence of the defendant in handling the 
matter and in unreasonably delaying action upon Raymond’s application. De- 
fendant’s answer, pleading the untruthfulness of certain statements and responses 
to questions contained in Raymond’s application, some of which have herein- 
above been recited, and traversing generally and specifically the allegations 
of plaintiff’s petition, in substance disclaims all liability for the loss, and asserts 
that no contract of insurance had ever been consumated between the parties. 
The answer also negatives all charges of negligence on the part of the company 
in handling the matter and averred facts claimed to show that it acted reasonably 
and promptly upon the application, in view of the more than 2,000 miles of 
distance between Lander and the home office of defendant in Vermont. A 
reply was filed, putting in issue many of the affirmative allegations of the answer, 
admitting, however, that the statements and answers contained in the applica- 
tion were made by Raymond as pleaded in the answer, and reiterating the 
claims of the plaintiff, as set out in her petition. 

A jury having been demanded to determine the issues, trial of the case was 
had, and upon its conclusion defendant moved for a directed verdict on the 
ground of insufficient evidence to warrant a verdict for the plaintiff. This 
motion being overruled, the case was submitted, and subsequently the jury 
returned separate verdicts in favor of the defendant on the first, second, and 
third alleged causes of action, respectively, of plaintiffs’ pleading. Judgment 
was entered on these verdicts against plaintiff, and the record has been brought 
here by her through direct appeal for review. 

The facts disclosed by the submitted case, and which we consider material 
to its disposition, have in, large measure been already mentioned. Whatever 
else may be necessary to be considered will be referred to in the further course 
of this opinion. 

A great many errors have been assigned by appellant in her attack upon 
the judgment below, and we have given careful consideration to them all, but, 
in the view which we entertain of the record presented, it will be unnecessary 
to examine them here seriatim. The facts which, we think, should control the 
disposition of this lawsuit are, if at all, very slightly in dispute. There are also 
certain legal principles applicable which have heretofore been mentioned by this 
court, which may with advantage be reviewed at this point. 

In Summers v. Mutual Life Insurance Co., 12 Wyo. 369, 75 P. 937, 66 L. R. A. 
812, 109 Am. St. Rep. 992, speaking of the formation of contracts for life insurance, 
it was said: 

“Where acceptance or delivery is necessary to put the insurance into effect 


there will, of course, be no risk until the things precedent agreed upon shall 
happen. * * * 


“The rule is not, therefore, that every contract for insurance will authorize 
recovery in case of loss in the absence of a policy, independent of other agree- 
; a 
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ments or conditions. The agreement itself, or the application, may show that 
the contract was not one for present insurance, but for insurance to take effect 
in the future, depending upon some condition, such as the acceptance of the 
application, or delivery of the policy, or upon the performance of some act, 
such as the payment of premium. * * * 

“It is probably safe to say that it is a matter of common knowledge that 
policies of life insurance are generally written at the home office, or at least by 
some principal officer, which also usually has the right of acceptance or rejection 
of the risk.” 

In Wheelock v. Clark, 21 Wyo. 300, 131 P. 35, Ann. Cas. 1916A, 956 where the 
nature of an application for life insurance was under consideration, the language 
of Judge Sanborn in Travis v. Nederland Life. Insurance Co., 104 F. 486, 43 C. C. A. 
653, was quoted to the following effect: 

“*An application for life insurance is not a contract. It is only a proposal to 
contract on certain terms which the company to which it is presented is at perfect 
liberty to accept or reject. It does not in any way bind the company to accept 
the risk proposed, to make the contract requested, or to issue a policy. * * * 
Until the meeting of the minds of the parties upon the terms of the same agree- 
ment is_effected by an acceptance of the proposition contained in the application, 
or of some other proposition, each part is entirely free from contractual obliga- 
tion. The applicant may withdraw his application and refuse to take insurance 
on any terms. * * * Nor is the freedom of the parties to retire from the 
negotiations or to modify their proposals, at any time before some proposition 
has been agreed upon by both, ever lost or affected by the fact that the applicant 
accompanies his proposal or application with a promise to pay the premium in the 
form of promissory notes, or even by an actual payment thereof. Until his 
application is accepted, such a promise of payment is conditional upon the 
acceptance and his application is still no more than a proposition to take and pay 
for the insurance if the company accepts his terms.’” 

Of similar purport with the statements made in these cases is the language of 
the Circuit Court of Appeals for the Fourth Circuit, in Miller v. Northwestern, 
etc., Co., 111 F. 465, where it appeared that the applicant gave his check for the 
amount of the first premium on the applied for insurance tg the agent, upon the 
latter’s statement that, if he did so, the insurance would be in effect from that 
date, but that the company would have to approve the application. Considering 
this feature of the case, the court remarked: 

“We think the court may take judicial notice of the way in which contracts 
for insurance are usually regulated. Abb. Tr. Ev. (2d. Ed.) p. 590, par. 5. There 
is nothing here to support the theory that John was invested by this company 
with any power or authority beyond that usually confided to local life insurance 
agents; that is, to explain the character of their principal’s business and opera- 
tions, and to solicit and forward applications or proposals for policies accompanied 
by the statements of applicants and the necessary medical examinations. It is 
true that John stated to the applicant at the time of the payment of the premium, 
or about that time, that if the premium was paid the insurance would take effect 
from that time; but he then and there qualified this statement by saying that the 
company would have to approve it, to which the applicant assented. It is thus 
shown that applicant understood fully at the time the premium was paid to John 
and the application forwarded that there was no contract, and that the application 
must be passed upon and approved by the company at its home office before it 
became binding upon the latter.” 


[1-3] The first contention of applicant to be examined in the light of these 
principles is that the soliciting agent of the defendant, Williams, and its local 
medical examiner, Dr. Replogle, were authorized to make, and did make, a lawful 
and binding insurance contract with Raymond on September 26, 1926—the day 
the application was signed and the medical examination made. There are several 
matters which, upon due consideration, we think, establish that this contention 1s 
untenable: First, there is nothing in the record before us—as in the Miller Case, 
supra—which shows that either the soliciting agent or the medical examiner at 
Lander possessed any unusual powers as regards making an insurance contract 
with the defendant. It is elementary law that the scope of an agent's authority 

a 
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cannot be proven merely by the agent’s acts, representations, declarations or 
admissions, and also that it is the duty of all who deal with him in his represen- 
tative capacity to inquire into the extent of that authority. As a matter of fact, 
neither the agent, who solicited the insurance, nor the medical examiner, nor 
both of them, were authorized to conclude contracts of insurance on behalf of the 
defendant. 

Again, the applicant Raymond knew that this was so, for over his own 
signature he distinctly stated that he understood and agreed that the agent 
taking his application had no authority to make, modify, alter, or discharge any 
contract of insurance applied for. This statement obviously indicated that he 
was aware that only the general officers of the company could close the insurance 
contract sought by the applicant, and that it would not come into existence until 
they had done so. 

The limited nature of Williams’ and Replogle’s authority in the matter was 
further called to Raymond's attention when he stated in his application that the 
company—not the soliciting agent nor the local medical examiner—might at any 
time before delivery of the policy sought, on receipt of additional information, 
reconsider any approval of such application and decline the insurance, if it were 
not then satisfied that the applicant was insurable on the date of the medical 
examination. It will be remembered that the policy applied for had not been 
delivered, though it had been written and sent to the Salt Lake general office of 
the company conditionally. The receipt for the advance payment of the premium, 
which was signed by Williams and given to, and accepted by Raymond, also 
carried on its face a statement that it was delivered subject to such arrangement. 
The legal effect of authority granted or reserved to the company—whether by 
the terms of the application or the receipt for premium money—to additionally 
investigate an application for insurance after the local medical examiner has made 
his report, and to approve or reject it upon further information obtained by the 
company as it may be fairly satisfied therefrom that the applicant was insurable, 
is reasonably clear from the reported cases in point. 

In State ex rel. Equitable, etc., Co. v. Robertson (Mo. Sup.) 191 S. W. 989 
one of the questions before the court was whether there was a completed contract 
of insurance. The applicant had paid a premium upon the applied-for insurance, 
and a receipt was then given him which provided that the contract should take 
effect as of the date of the receipt, provided the applicant was on that date, in the 
opinion of the company’s authorized officers in New York, an insurable risk under 
its rules, and the application was otherwise acceptable on the plan and for the 
amount applied for. The court said in part: 

“What was Kempf’s proposition to the company? An application for insur- 
ance on his life, to be evidence by an ordinary lifa policy for the sum of $5,000; 
and in said application he proposed to pay semiannually therefor, in advance, the 
sum of $111.25. It is thus seen that Kempf applied to relator for the insurance on 
the plan stated in his written application; and the receipt given by the latter to 
the former provides that it is to take effect as of its date, but only upon condition: 
First, that the applicant was on that date, in the opinion of th ecompany’s 
authorized officers in New York, an insurable risk under its rules; and, second, 
that the application was otherwise acceptable on the plan and for the amount 
applied for. * * * 


“The undisputed evidence shows that the application of Kempf as presented 
to the company was not acceptable to the New York officers, and the record 
discloses the fact that the company rejected the application as made and tendered 
to it, and also that it made to him the counter proposition of insurance before 
mentioned, which was never accepted; he having died before it reached him. A> 
to the testimony of Nelson, it is not contradictory of the receipt or the application 
mentioned, nor of the terms of the policy mentioned. While he stated that the 
insurance was to be in force and effect from and after the date of the receipt, vet 
he added ‘provided it (the application for the insurance) is approved at the home 
office, we always state that.’ This testimony substantially conforms to the terms 
of the receipt, and the application for the insurance * * * was not to be effective 
until the officers of the company in New York approved the application, which 
was never done, as before stated.” 
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In Olson v. American Central Life Insurance Co., 172 Minn. 511, 216 N. W. 
225, the following language was used: 

“It is well settled that an application for life insurance is a mere proposal 
and like any other offer does not become a contract until accepted: Heiman y. 
Pheenix M. L. Ins. Co., 17 Minn. 153 (Gil. 127), 10 Am. Rep. 154; Hertz v. Security 
Mutual Ins. Co., 131 Minn. 147, 154 N. W. 745; Sawyer v. Mutual Life Ins. Co., 
166 Minn. 207, 207 N. W. 307; 32 C. J. 1102; 37 C. J. 380. * * * 

“That the assent of both parties to the same set of terms is necessary to 
create a contract is axiomatic. An offer never becomes a contract until accepted. 
Where an application provides that the insurance shall not take effect until the 
approval of the application by the insurer, no contract of insurance exists prior to 
such approval, although the application also provides that the policy shall bear the 
same date as the application and that the time covered by the premium shall be 
measured from that date’”—citing many cases. 

The case of Northwestern Mutual Life Insurance Co. v. Neafus, 145 Ky. 563, 
140 S. W. 1026, 36 L. R. A. (N. S.) 1211, presented the question whether the 
applicant for life insurance was insured from the date of his local medical 
examination under the terms of the receipt given him for his premium payment. 
The following excerpts from the opinion show clearly the tenor of the decision, to 
the effect that the jury should have been instructed to return a verdict for the 
insurance company : 

“The receipt is not complicated or difficult to understand. It is a brief, 
plainly written paper that any person of ordinary intelligence could readily and 
easily comprehend the meaning of. Nor is it susceptible of two interpretations. 
It states that an application for a $1,000 policy having been made by T. J. Neafus 
to the company, there has been collected of him $27.71, to be considered the first 
annual premium on said policy—provided, the application is approved by the 
company at its home office, and, in that event, the insurance as applied for will 
be in force from the date of the medical examination. It is plain that to construe 
this receipt into an obligation on the part of the company that it had insured 
Neafus from the date of the medical examination until he was rejected, would 
make a radieal and material alteration in its terms. To so construe it we must 
make the receipt read in substance that in consideration of the premium ‘the 
insurance as applied for will be in force from the date of the medical examination 
until the application has been approved or rejected by the company, thereby 
putting into the receipt words that cannot be inserted without giving to it a 
meaning entirely different from what it was intended to have, and making, in fact, 
a contract between the parties that neither of them at the time had in mind. 
* * * 

“There is nothing unfair or unreasonable or oppressive in the conditions of 
this receipt. It is simply a proposition made by the company to the applicant. 
It in substance tells him that if he wants insurance, he can pay the first premium, 
submit to a medical examination, and then if the company regards him as a 
desirable risk it will issue to him a policy that will relate back to and be in 
effect from the date of the medical examination. When the applicant accepts this 
proposal, he agrees to its terms and conditions and cannot be excused from 
knowing when his insurance will begin. If we should say that under the receipt 
the applicant was insured from the date of his medical examination, although the 
company might reject the application, we would put the company in the attitude 
of insuring a person whether he was a desirable risk or not. It would place upon 
it the burden of carrying without its consent, a risk that it did not and would not 
assume. Take this case as an illustration. Neafus was not a desirable risk. No 
company would have given him insurance. But if the construction contended for 
is to obtain, the fact that he applied to an agent for insurance and submitted to a 
medical examination that showed him not to be a suitable subject for insurance, 
must be held to give him insurance from the date of his examination until the 


company has had opportunity to reject his application. We cannot give the 
receipt the construction contended for.” 


The controlling question in Muhlbach v. Omaha Life Insurance Co., 107 Neb. 
206, 185 N. W. 447, was the existence of a life insurance contract between defend- 
ant and the applicant at the time of the latter’s death. He had applied for 
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insurance January 17, 1919, and four days later was killed in an accident. He 
had paid the premium due on the proposed insurance, but, after only a part of 
the medical examination had been made, he left the office of the medical examiner 
and did not return. The home office of the company, in acknowledging receipt of 
the premium, had written to Muhlbach stating that, “upon receipt of the medical 
and approval, policy will go forth.” In the application was a statement: “Date 
my policy January 17, 1919.” It was argued that there was a contract of present 
insurance. At the trial a directed verdict was instructed for the defendant, and 
in affirming this action the appellate court said: 

“The first annual premium paid was not the entire consideration for 
insurance. Statements to the medical examiner were parts of the consideration. 
The application so declares. Following the answers to questions relating to 
family history and to other questions material to an insurance risk, the application 
declares: 

“*The foregoing statements and answers, and also those made to the 
company’s medical examiner, are true and full, and they are offered as a consider- 
ation of the policy contract.’ 

“The application itself, therefore, contemplated statements and answers in 
addition to those found therein. * * * 

“The premium paid was the price of a risk for an entire year on the twenty- 
payment plan, and there is nothing to indicate that any part of it was intended 
to cover a temporary risk pending further inquiry and investigation. Both insurer 
and applicant, in negotiating for life insurance, should contemplate an investigation 
sufficient to disclose all facts essential to an insurable risk and to reputable 
underwriting, since this is required by honest business and common sense. If 
these facts could be safely used in determining the amounts of annual premiums, 
policyholders and insurers generally would be alike benefited. Part of the 
applicant’s consideration for life insurance on the twenty-payment plan failed— 
disclosure of physical conditions and family history. As a result, the risk was 
not approved and the policy was never issued. A life insurance risk, before the 
issuance of a policy for which an application has been made, is not assumed 
until the minds of both applicant and insurer meet on definite terms to that 
effect. * * * 

“In conducting its life insurance business, defendant followed the practice of 
requiring an independent investigation into the family history of each applicant. 
This would have resulted in the information, contrary to the representations in 
the application, that the father and the mother and a sister of Muhlbach had been 
insane. With this information at hand, defendant would not have issued the 
policy for which the applicant applied.” 

Gonsoulin v. Equitable Life Assurance Society, 152 La. 865, 94 So. 424, was a 
case where the premium receipt declared that the insurance should be effective 
from its date, provided the applicant was on that date, in the opinion of the 
insurer’s authorized officers in New York, where the home office of the society 
was located, an insurable risk and the application was otherwise acceptable on 
the plan, for the amount and at the rate of premium applied for. The application 
was dated July 6, 1917, medical examination made the same day, and premium 
then paid. While the branch general and home offices of the society were seeking 
additional information in regard to applicant’s health history, he was stricken 
with an attack of acute appendicitis, underwent an operation on August 6, 1917, 
and died within 24 hours. In reversing a judgment for plaintiff, the clause in the 
premium receipt was discussed in the following language: 


“By the terms of the receipt, which contains the only contract between the 
parties in the matter, it is evident that the insurance applied for was intended to 
take effect as of date June 26, 1917, but only upon condition that on that date, in 
the opinion of defendant’s authorized officers in New York, Walet was an insur- 
able risk, not simply on any terms or conditions, or at any premium, but, under its 
rules, on the plan and for the amount and at the rate of premium applied for, if 
found otherwise acceptable. It is equally clear that, for substantial reasons, up 
to the time that Walet died, the risk had not been found acceptable, under the 
rules of defendant, by its authorized officers, on the plan, for the amount, and at 
the premium applied for, but, to the contrary, it was found that, if Walet should 
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be found insurable at all, it would be at a considerably increased premium. 
It follows, therefore, that the insurance on that plan and at the rate proposed 
did not become effective; and, as that was the only plan that defendant could 
accept or reject, being the only one submitted to it, it follows that insurance in 
no amount became efféctive.” 

(4, 5] It is unnecessary to multiply further citations along this line, although 
many more could be furnished. As remarked by Judge Sanborn in the Travis 
Case, supra, the application of Raymond was merely an offer, a proposal on his 
part for insurance upon certain terms, at the same time advising the insurance 
company that, before it decided to finally accept his proposal, it might make 
certain additional investigations to satisfy itself of his being insurable at the 
time his medical examination took place.. His insurance was to be effective from 
that date, in the event such final acceptance occurred. It is plain that life 
insurance is a contract. The meeting of the minds of the parties is vital to the 
execution of a policy. Honest, trustworthy underwriting demands careful inquiry 
into the moral character, habits, family history, financial standing, and physical 
condition of an applicant for life insurance. A considerable degree of scientific 
knowledge and professional skill are necessary to accomplish due inquiry. Under 
the application before us in the instant case, it is clear that the insurance 
company, in soliciting the risk, and the applicant in seeking indemnity, contem- 
plated an investigation in keeping with the hazard involved. Viewing the 
situation in which the parties stood at the time the application was written, with 
the soliciting agent in Lander, the branch general office in Salt Lake City, Utaiy, 
and the home office of the company nearly on the Atlantic seabord, and with 
the applicant working at an oil field drilling camp located at considerable distance 
in the country away from Lander, necessarily any supplementary investigation 
required time within which to make it. 

As we read the terms of the clause 2, supra, appearing in both the application 
and on the premium receipt in the case at bar, as already intimated, the risk was 
to take effect on the date of the medical examination, if the company finally 
accepted Raymond’s application after such an additional investigation—reasonably 
and in good faith made—as satisfied the company concerning his insurability on 
that date. When that was done, the insurer was willing that the risk should 
so commence, although the execution of the policy, embodying all the terms of 
the contract, might be delayed for a considerable period. Any other construction 
of the clause would, we think, impose upon the company heavy liabilities for 
temporary insurance before the chief medical officers of the company had any 
time or opportunity to examine and approve risks, and before any thorough and 
careful independent investigation thereof could possibly be made. We find 
nothing whatever in the record impugning the good faith of the company in 
making the additional investigation relative to applicant’s history of stomach 
trouble. 

[6] Our conclusion upon this branch of the case is, therefore, that no contract 
for insurance was completed between the parties, and this result is in entire 
harmony with the authorities herein cited presenting somewhat similar situations 
and with whose reasoning we are in accord. 

It is said that elements of waiver and estoppel appear in the case against the 
insurance company. We do not so interpret the record, and, as said in the 
Gonsoulin Case, supra: 

“Plaintiff, however, contends, as we have seen, that defendant is estopped to 
deny that it accepted the application. She bases this contention in part on the 
letter quoted above and written by Watts, defendant’s local agent, in reply to 
Walet’s letter of inquiry. While the letter is susceptible of the interpretation 
that the policy had issued, still, as the authority of Watts was limited, and as he 
had no power to bind defendant in respect to the issuance of the policy, it cannot 
be held that defendant is estopped by his representations.” 

There being no cause of action established in plaintiff’s favor upon an 
alleged contract of insurance, there remains to be examined the charge ot 
negligence on the part of the company in handling and disposing of Raymond's 
application. : 


[7] It seems to be pretty well settled by the weight of authority that mere 
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delay in passing upon an application for insurance cannot be construed as an 
acceptance of it by the insurance company, which will support an action ex 
contractu. See Bradley v. Federal Life Ins. Co., 295 Ill. 381, 129 N. E. 171, 15 
A. L. R. 1026 and extended list of cases cited in the note. Of late years, however, 
some courts have held that a liability in tort exists against insurers where they 
have failed to act upon an application and there has been a subsequent loss not 
covered by insurance. Duffie v. Bankers’, etc., Co., 160 Iowa, 19, 139 N. W. 1087, 
46 L. R. A. (N. S.) 25; Wilken v. Capital, etc., Co., 99 Neb. 828, 157 N.-W. 1021. 
But there is authority to the contrary: Interstate Business Men’s Acc. Ass’n v. 
Nichols, 143 Ark. 369, 220 S. W. 477; National, etc., Ins. Co. v. School District, 122 
Ark. 179, 182 S. W. 547, L. R. A. 1916D, 238. 

The decision in Evans v. International Life Insurance Co., 122 Kan. 264, 252 
P. 266, is pertinent to the phase of the instant case now being considered. There 
plaintiff and her husband made a joint application to the insurance company for 
an ordinary life policy; she being named as beneficiary of her husband, and he 
as hers. The application was written partly by defendant’s soliciting agent and 
in part by its local medical examiner. The latter wrote the answers made by the 
plaintiff and her husband to the several questions in the medical examination 
blank, which answers were stated to be “full, complete-and true.” The application 
was completed and forwarded to the home office of the company July 31, 1922, 
and, in response, a letter was sent by that office to the soliciting agent, where it 
was said that the policy applied for would be delivered when additional informa- 
tion was obtained concerning the matter referred to in one of the wife’s answers 
to the questions in the medical examination, and this additional information must 
be “satisfactory to the company.” The answers of the husband would appear to 
have been satisfactory. While endeavoring to obtain this information as to the 
wife, plaintiff's husband died, August 15, 1922. Action was brought for the 
alleged negligence of the medical examiner in setting down plaintiff's answers and 
for the local agent’s failure to deliver the policy. Plaintiff prevailed below, but 
the reviewing court reversed the judgment, and said, in part: 


“Here no policy had been delivered. The negotiations between the parties 
were not completed. The joint application was submitted to the company, 
together with a note for the premium, for its acceptance at its home office in St. 
Louis. It was promptly examined, and found to be unsatisfactory in the one 
respect. Continuing the negotiations, the company requested a signed statement 
by the local medical examiner, satisfactory to itself, as to the plaintiff's illness 
disclosed by her application. It was not beyond its rights in doing this before 
concluding the negotiations and accepting the risk. Before it received the explan- 
ation, plaintiff’s husband died. The company then refused to deliver the policy 
and returned the premium note which had accompanied the application. The 
delay in the delivery of the policy occasioned by the agent’s attempt to procure 
an explanation cannot be said to have been negligence. Therefore no negligence 
was attributable to the defendant because of the delay between the receipt of his 
instructions from the company and the death of plaintiff’s husband. If the 
medical examiner had deliberately returned a false answer to his” company 
(which is in no wise charged here) plaintiff in our opinion would be in no better 
position. It was the duty of both the plaintiff and the medical examiner to give 
the insurance company correct information.” 


See, also, De Ford v. New York Life Insurance Co., 81 Colo. 518, 256 P. 317. 

[8] We do not find it necessary in the case at bar to determine which of the 
divergent lines of authority above referred to we should adopt in this jurisdiction, 
for here the court submitted to the jury the question whether the defendant had 
acted within a reasonable time in all matters relating to the insurance of Willard 
E. Raymond, and the jury made its finding in defendant’s favor. The effect of the 
jury's verdict was, of course, to relieve the defendant of any charge of negligence 
set forth in plaintiff’s third cause of action. A careful and impartial consideration 
of the undisputed facts before us in the case leads us to say that it is doubtful if 
any other conclusion could properly have been reached by the jury. We find no 
fault in the instruction which presented this matter to that body, assuming that 
the question should have gone to it. In addition to all this, it may further be 
said that it is open to query whether plaintiff possessed legal capacity to sue on 
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the alleged third cause of action incorporated in her pleading. See De Ford y. 
New York Life Insurance Co., 75 Colo. 146, 224 P. 1049; Duffie v. Bankers’ Life 
Association, supra; also Bradley v. Federal Life Ins. Co., 295 Ill. 381, 129 N. E. 
171,15 A. L. R. 1021. 

[9] It is urged also by appellant that the premium sent in to the company 
with Raymond’s application was never returned by it. The record, however, 
shows that this is not the fact. It is undisputed that the arrangement made by 
the applicant with the soliciting agent of the company, Williams, was that, if the 
application was not accepted, the money should be returned to the Central Trust 
Company, which had advanced it, and Raymond’s note canceled. Both of these 
things were done. 

Much argument is employed and many cases are cited in appellant’s brief 
concerning the admission and rejection of evidence and instructions given and 
refused by the court in submitting the cause to the jury. But, in view of the 
facts in the case established beyond controversy which we have considered, and in 
the light of the authorities we have reviewed above, we do not think these 
material to a correct disposition of the appeal. 

As we find no prejudicial error in the record, the judgment appealed from 
should be affirmed. 

Affirmed. 

Blume, C. J., and Kimball, J., concur. 
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SIEGEL v. OHIO MILLERS’ MUT. FIRE INS. CO. 
Circuit Court of Appeals, Eighth Circuit. December 4, 1928. 
No. 8130. 

29 Federal Reporter (2d) 988. 

1. INSURANCE—WHEN INSURER’S APPRAISER DID NOT PARTICI- 
PATE IN APPRAISEMENT, AND UMPIRE’S CONCURRENCE WAS 
CONDITIONAL, HELD, THAT AWARD WAS INVALID AND ARBI- 
TRATION FAILED. 

Where, because of difference of opinion as to method to be employed, appraiser 
appointed by insurance company did not participate in appraisement, and umpire 
concurred only “as to value of stock in present condition, * * * assuming in- 
ventory was $10,192.86,” the award was invalid and the arbitration failed. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 


3. INSURANCE—ADJUSTER HELD AUTHORIZED TO MAKE ELECTION 
NOT TO TAKE OVER OR REPLACE DAMAGED MERCHANDISE. 
Adjuster, sent by insurance company to determine amount and settle alleged 

loss, held authorized to exercise election not to take over or replace damaged 

merchandise, as permitted by policy. 
(For other cases, see Insurance, Dec. Dig. § 565.) 


4. INSURANCE—ACCUSED’S FAILURE AND REFUSAL TO COMPLY 
WITH POLICY PROVISIONS AS TO SEPARATING DAMAGED AND 
UNDAMAGED MERCHANDISE AND MAKING INVENTORY HELD 
TO DEFEAT RECOVERY. 

Where insured, though her attention was called to policy provision requiring 
her to separate damaged and undamaged property and make complete inventory, 
persistently refused to comply therewith, insisting that inventory taken before fire, 
with corrections for subsequent purchases and sales, should be exclusive guide in 
determining loss and damage, and sold the damaged merchandise before filing 
proofs of loss, there could be no recovery. 

(For other cases, see Insurance, Dec. Dig. § 505.) 


5. INSURANCE—FAILURE TO SEPARATE DAMAGED AND UNDAM- 
AGED MERCHANDISE AND MAKE INVENTORY HELD NOT EX- 
CUSED BY ACT OF ADJUSTER’S AGENT. 

Failure of insured to comply with provision of fire policy, requiring her to sep- 
arate damaged and undamaged merchandise and make inventory, was not excused 
by fact that adjuster’s agent had some of the damaged merchandise shoveled out, 
stating that he would take care of it, where it was inferable that only negligible 
part of merchandise was so removed, and there was no evidence that such agent 
did not preserve and account for it as promised. 

(For other cases, see Insurance, Dec. Dig. § 505.) 

Appeal from the District Court of the United States for the District of North 
Dakota; Andrew Miller, Judge. 

Action by Rose Siegel against the Ohio Millers’ Mutual Fire Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. Affirmed. 

J. K. Murray, of Mott, N. D. (H. P. Jacobsen, of Mott, N. D., and Scott 
Cameron, of Bismarck, N. D., on the brief), for appellant. 

H. G. Nilles, of Fargo, N. D. (Aubrey Lawrence and Matthew W. Murphy, 
both of Fargo, N. D., on the brief), for appellee. 

j oe Stone and Van Valkenburgh, Circuit Judges, and Phillips, District 

udge. 

VAN VALKENBURGH, Circuit Judge. Appellant sues on a policy of fire insur- 
ance upon certain personal property situated in a building occupied as a men’s 
clothing store in the city of Bismarck, N. D. The stock also included shoes. Ap- 
pellee’s policy was for the sum of $5,000. There was upon the same merchandise 
another policy in the sum of $2,000, issued by the Insurance Company of North 
America. February 22, 1926, fire broke out in the store building, and, as a result, 
the merchandise was greatly damaged, for the most part by smoke and water. On 
the 26th and 27th of February one E. C. Gearey, an insurance adjuster representin 
the Western Adjustment & Inspection Company, by direction of appellant, call 
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upon appellant’s husband, manager of appellant’s store, for the purpose of adjusting 
the loss by reason of this fire. They were unable to agree upon the amount of loss 
and damage, and thereupon, under the provisions of the policy, two appraisers were 
appointed, one by the company and one by the insured, and the two so chosen se- 
lected an umpire. ‘On the 12th day of March the appraisers met in an effort to ap- 
praise the loss. The representative of the company sought to make an inventory 
of the property in the store, but the representative of the insured refused to assist 
in.taking such inventory and to proceed with the appraisal upon that basis. The 
theory of the representative of the insured was that the basis of appraisal should 
be an inventory taken on the 5th day of January preceding, adding thereto goods 
thereafter purchased, and subtracting therefrom sales made. The representative of 
the company, acting under his construction of the requirements of the policy, re- 
fused to participate in an appraisal upon that basis. Thereafter, the representative 
of the insured and the umpire made an award of loss and damages in the sum of 
$6,795.24. This award was signed by both parties, but the umpire appended to his 
signature the following statement: 

“Signed as to value of stock in present condition I agree with the method of 
Appraiser R. L. Johnsrud arriving at the lo%s assuming the inventory was $10,- 
192.86, the loss and damage is $6,795.24.” 


Appellee refused to accept this award because of the appraisement method em- 
ployed. March 23, 1926, over the repeated protest of the insurance company, the 
entire stock remaining was sold by appellant, and later this suit was brought for 
the recovery of the proportionate share of the loss and damage sustained under 
the policy of appellee, which was laid at the sum of $4,853.76. At the trial some 
testimony was received and a number of exhibits filed, and the court being of 
opinion that appellant could not recover because of failure to observe certain con- 
trolling provisions of the insurance contract, for the purpose of shortening the 
record, permitted appellant to make a final offer of proof. To this offer objection 
was made and sustained; thereupon a motion by appellee for a directed verdict 
was sustained and judgment entered accordingly. 

The provisions of the policy upon which the contentions of the parties are 
based are the following: 

“If fire occur the insured shall give immediate notice of any loss thereby in 
writing to this company, protect the property from further damage, forthwith 
separate the damaged and undamaged personal property, put it in the best possible 
order, make a complete inventory of the same, stating the quantity and cost of each 
article, and the amount claimed thereon; and, within sixty days after the fire, 
unless such time is extended in writing by this company, shall render a statement 
to this company, signed and sworn to by the said insured, stating the knowledge and 
belief of the insured as to the time and origin of the fire; the interest of the in- 
sured and of all others in the property; the cash value of each item thereof, and 
the amount of loss thereon; all encumbrances thereon; all other insurance, whether 
valid or not, covering any of said property, and a copy of all the descriptions and 
schedules in all policies; any changes in the title, use, occupation, location, posses- 
sion or exposures of said property since the issuing of this policy; by whom and 
for what purpose any building therein described and the several parts thereof were 
occupied at the time of the fire; and shall furnish, if required, verified plans and 
specifications of any building, fixtures, or machinery destroyed or damaged; and 
shall also, if required, furnish a certificate of the magistrate or notary public (not 
interested in the claim as a creditor or otherwise, nor related to the insured) living 
nearest the place of fire, stating that he has examined the circumstances and be- 
lieves the insured has honestly sustained loss to the amount that such magistrate 
or notary public shall certify. 

“This company shall not be liable beyond the actual cash value of the property 
at the time any loss or damage occurs, and the loss or damage shall be ascertained 
or estimated according to such, actual cash value, with proper deduction for depre- 
ciation, however caused,.and shall in no event exceed what it would then cost the 
insured to repair or replace the same with material of like kind and quality; said 
ascertainment or estimate shall be made by the insured and this company, or if they 
differ, then by appraisers, as hereinafter provided; and the amount of loss or dam- 
age having been thus determined, the, sum for which this company is liable pur- 
suant to this policy shall be payable sixty days after due notice, ascertainment, 
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estimate and satisfactory proof of the loss have been received by this company in 
accordance with the terms of this policy. It shall be optional, however, with this 
company to take all, or any part of the articles at such ascertained or appraised 
value and alse to repair, rebuild or replace the property lost or damaged with other 
of like kind and quality within a reasonable time on giving notice within thirty 
days after the receipt of the proof herein required of its intention to do so; but 
there can be no abandonment to this company of the property described. 

“In the event of disagreement as to the amount of loss the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together shall then estimate and 
appraise the loss, stating separately sound value and damage, and failing to agree, 
shall submit their difference to the umpire; and the award in writing of any two 
shall determine the amount of such loss; the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally the expense of the appraisal 
and umpire. 

“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements. 

“The insured as often required shall exhibit to any person designated by this 
company all that remains of any property herein described, and as often as *e- 
quired shall produce for examination all books of account, bills, invoices and other 
vouchers, or certified copies thereof, if the originals be lost, at such reasonable 
place as may be designated by this company, or its representatives, and shall per- 
mit extracts and copies thereof to be made. 

“This company shall not be held to have waived any provision or condition of 
this policy or any forfeiture thereof by any requirement, act or proceeding on its 
part relating to the appraisal or to any examination herein provided for; and the 
loss shall not become payable until sixty days after the notice, ascertainment, es- 
timate and satisfactory proof of the loss herein required have been received by this 
company, including an award by appraisers when appraisal has been required. 

“This policy is made and accepted subject to the foregoing stipulations and 
conditions, and to the following stipulations and conditions printed on back hereof, 
which are specially referred to and made a part of this policy, together with such 
other provisions, agreements, or conditions as may be endorsed hereon or added 
hereto; and no officer, agent or other representative of this company shall have 
power to waive any provision or condition of this policy except such as by the 
terms of this policy may be the subject of agreement endorsed hereon or added 
hereto; and as to such provisions and conditions no officer, agent or representative 
shall have such power or be deemed or held to have waived such provisions or 
conditions unless such waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached. 


“In any matter relating to this insurance no person, unless duly authorized in 
writing shall be deemed the agent of this company.” 

The insistence of appellee is that immediately after the fire the insured failed 
to protect the property from further damage, to separate the damaged and undam- 
aged property, to put it in the best possible order, and to make a complete inventory 
of the same, as provided in the sections quoted; that, against the protest of ap- 
pellee, before any appraised value had been ascertained, and before the filing of 
proofs of loss, it sold the damaged stock and thereby prevented the company from 
exercising its option to take all or any part of the articles at ascertained or ap- 
praised value, or to replace the property lost or damaged with other of like kind 
and quality within a reasonable time on giving notice, within 30 days after the re- 
ceipt of the proofs of loss, of its intention to do so. For these reasons, appellee 
contends that under the terms of the policy there can be no recovery. 


Appellant claims, and offered to show, that within 24 hours after the fire one 
Olson, an agent of the defendant, and authorized and empowered by the adjustment 
company to look after defendant’s interests and rights, assumed management and 
control of the salvage, the building and the merchandise, and gave directions to the 
workmen and firemen with reference to handling of the merchandise, and that the 
firemen and other workmen, over the protest of appellant, shoveled out some dam- 
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aged merchandise consisting of shoes which lay on the floor and were floating in 
water; that for this reason, it was unable to make a complete inventory of the dam- 
aged merchandise, and that its method of appraisement, to which reference has been 
made, was the only reasonable and just method to be employed. She further of- 
fered to show that on the 27th of February, five days after the fire, in a conver- 
sation between appellant and Adjuster Gearey, appellant asked said adjuster if the 
appellee company intended to exercise its option in the policy of taking over the 
stock of merchandise or replacing it; and Gearey then and there stated to appellant 
that the appellee company would neither take over the stock nor replace it; that 
appellant could do what she desired with the stock; that appellant relied upon this 
statement, and upon the authority of the adjuster, and on or about the 23d of 
March made the sale to which reference has been made. Appellant further con- 
tends that this action on the part of the adjuster constituted an election not to take 
over or replace the damaged merchandise; that the adjuster had authority to make 
this election, which, when once made, was irrevocable. She further urges that the 
award made was a valid one;:that even though there were a failure of arbitration, 
not due to fraud, bad faith, or other wrongful act on her part, her right of action 
on the policy is not barred; that the facts proven and offered to be proven consti- 
tute a complete cause of action. The errors assigned may be reduced to three sub- 
stantial points: First, the action of the court ‘in excluding from evidence the award 
of the appraiser and umpire; second, the court’s action in excluding the plaintiff's 
offer of proof; third, the court’s action in directing a verdict in favor of the defend- 
ant. 

[1] 1. We agree with appellee that the arbitration failed, in that the award 
made was invalid. Because of fundamental difference as to the proper method to 
be employed in making the appraisement and arriving at the loss sustained, the ap- 
praiser appointed by and representing the company, did not participate in the ap- 
raisement. In such case, it must appear that the remaining appraiser and the um- 
pire agreed unconditionally upon the result. This, in our judgment, the umpire 
failed to do. His conclusion, according to his statement, was based upon an assump- 
tion and not upon an independent determination. This point, in a suit by this ap- 
pellant against the Insurance Company of North America, which held the second 
policy upon this same merchandise, was before the Supreme Court of North Dakota. 
219 N. W. 467, 469. Referring to the language accompanying the signature of the 
umpire that court said: 


“We can only construe this language as meaning that the umpire agrees with 
the method of the appraiser, and that he assumes, without himself determining, 
that the inventory value was $10,192.86. We cannot construe it as finding: by the 
umpire that the sound value was in fact $10,192.86. Therefore the failure of the 
two to agree upon the sound value vitiates the award.” 

In this conclusion we concur. 

2. Appellant’s offer of proof was met by the following objection: 


_ , “Mr. Nilles: The offer of proof is objected to upon the ground that the same 
is incompetent; there is no proper foundation laid for the introduction of the facts 
sought to be proved; the same is not a state of facts sufficient to constitute anv 
cause of action against the defendant; and that upon the record as it now stands 
there is no proof or any offer of proof that the Western Adjustment & Inspection 
Company, or Mr. Gearey, or any of the persons referred to in the testimony or 
offer of proof had any express authority to waive any condition or provision of the 
policy. It is further objected to specifically because the evidence and the offers of 
proof do not disclose any alleged waivers were in writing. It is further objected 
to upon the ground that there is no proof or offer of proof that if in writing the 
same were attached to or endorsed upon the policy. It is further objected to because 
the undisputed evidence shows that even if such statement was made by Mr. Gearey 
that the subsequent writings and letters fully disclose the objections to the sale 
or disposition of the property, and that even if such statement was made on or 
about the date claimed the subsequent letters show without question that the same 
was withdrawn and revoked and that the plaintiff at no time had any right to rely 
thereon. There is no proof or offer of proof that the alleged waiver by Mr. Gearey 
was brought to the attention of the company or that they ratified it. That there 
is no proof upon which any estoppel can be predicated; that there is no issue in 
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the pleadings with reference to any premium or the return of any unearned prem- 
ium. I think that covers the objections. 

“Mr. Murray: The plaintiff offers to prove that the plaintiff’s damages and 
loss by reason of the fire and water caused by the fire department in trying to 
clean up the fire to the stock of merchandise described in the policy, exceeded 
eight thousand dollars, and that the sound value of the merchandise destroyed by 
the fire and the fire department in extinguishing the fire, did at the time of the 
fire exceed the sum of eight thousand dollars.” 

[2] Under this objection a number of questions are presented. They concern 
principally whether a competent offer of proof tended to establish an election on 
behalf of appellee not to take over or replace the damaged merchandise. In ruling 
upon this objection the court said: 

“All legal questions involved, both of law and fact, have been fully discussed 
in chambers, and the court has already advised counsel of his views on the matter 
and those views are that the objections to recovery and the motion made by de- 
fendant for a directed verdict in this case must and will be and are sustained.” 

It is true that the offer was in general terms and substantially covered all the 
allegations of the complaint. In such case, the general rule is that the offer avails 
nothing if denied, but there is an exception. Of a similar situation the Circuit 
Court of Appeals for the Ninth Circuit said: 

“The attitude of the trial court was that plaintiff must fail unless he proved 
stricely as alleged the contract of August, 1917, and the court indicated its mind 
was made up that no such proof could be made; that is to say, the offer of proof 
was reduced to a mere formality, and so useless, and not required by the law. 
Hence, made and in general terms, it serves every purpose.” Bates v. Oregon- 
American Lumber Co., 295 F. 1, 6. ; 

It is true that in that case no objection was interposed, but this does not alter 
the principle. We think the offer was sufficient to put in issue the question of 
election. 

[3] The next question is whether the adjuster had authority to make this 
election. In Lancashire Insurance Co. v. Barnard (C. C. A.) 111 F. 702, Judge 
Sanborn, speaking for this court, held that “an adjuster sent out by insurance com- 
panies to determine the amount of and settle an alleged loss is authorized to ex- 
ercise their option to pay the damages or to reconstruct or repair the building in- 
jured.” In the body of the opinion he says: 

“Upon the provisions of the policy of the Lancashire Company, which have 
been recited, counsel for the plaintiffs in error base an argument to the effect that 
the attempted election in January, 1897, by the adjuster, to pay the damages, and 
not to reconstruct the hotel, was ineffectual, because he had no authority to waive 
any provision of the policy, or to make the election, and because the company had 
no right or power to exercise its option until after the award of the appraisers 
had been published. But an adjuster is empowered to settle the alleged loss. A 
settlement of the loss necessarily involves the exercise of the option to pay the 
damages sustained, or to rebuild or repair the building injured. The whole is al- 
ways greater than and includes all its parts, and the authority to settle a loss in- 
cludes the power to do any lawful act and to make any legal contract to fix the 
amount of and to discharge the liability. An adjuster of an insurance company au- 
thorized to settle an alleged loss has the power to determine its amount, and how, 
when, and where it shall be paid; and hence he necessarily has the authority to 
determine whether it shall be paid in money or by the reconstruction of the injured 
building, and the power to exercise the option of the company in that behalf. 
Snowden v. Insurance Co., 122 Pa. 502, 510, 16 A. 22; Platt v. Insurance Co., 153 
Ill. 113, 122, 38 N. E. 580, 26 L. R. A. 853, 46 Am. St. Rep. 877. No provision 
of the policy forbids the exercise of this power, and hence no stipulation of the 
agreement is either violated or waived by its use.” 

It is true that throughout the record appear letters of the adjustment company, 
of which Gearey was an officer or employee, protesting against the sale of the mer- 
chandise until after a bona fide appraisal had been held, and value and loss and 
damage determined. In the letter of March 20th, more than three weeks after 
the election attributed to Gearey, and three days before the sale of the merchan- 
dise, the adjustment company wrote appellant as follows: 


“We again desire to call your attention to the fact that we protest against any 
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sale or disposition of this property, or any part thereof, because the result of so 
doing would be to deprive the companies of valuable rights under the policies 
which, under the policies, they have the option to exercise. We do not know whether 
this is contemplated by you, but if you contemplate the sale or disposition of this 
property, we want it understood that it is over our objection and protest.” 

It is suggested by appellee that even though the adjuster in February made the 
statement relied upon as an election the subsequent letters of the adjustment com- 
pany before any action was taken operated to withdraw such an election if made and 
authorized. Appellant replies that such an election once made is irrevocable. Cit- 
ing Langan vy. AStna Insurance Co. (C. C.) 99 F. 374; Id. (C. C. A.) 108 F. 985; 
Heilman v. Westchester Fire Ins. Co., 75 N. Y. 7; Penn. Fire As8ociation vy. Rosen- 
thal, 108 Pa. 474, 1 A. 303; 26 C. J. 450, par. 606. 

In the authorities cited the election was in each case to replace or rebuild, and 
it is held that there is thereby created, if accepted, a new and independent contract 
to replace the property or restore it to its former condition, and the insurer’s li- 
ability thereafter is for breach of the contract to repair, or replace, and not un- 
der the obligation to pay the insurance. We should hesitate to hold that a decision 
not to replace, which involves no new contract, but leaves that of the original pol- 
icy in force, may not be withdrawn before it is acted upon by the insured. This 
seems to be a fair inference from the rule stated by Mr. Benjamin in his work on 
Sales (7th Ed.) par. 359: 

“The rule on the subject of election is, that when, from the nature of an 
agreement, an election is to be made, the party who is by the agreement to do the 
first act, which, from its nature, cannot be done till the election is determined, has 
authority to make the choice, in order that he may be able to do that first act, and, 
when once he has done that act, the election has been irrevocably determined, but 
till then he may change his mind.” 

Altogether it would seem that this entire question of election was sufficiently 
tendered under the circumstances by the offer of proof and was one for the jury. 
However, we find it unnecessary, because of other considerations, to rule upon 
this phase of the controversy. 

[4] 3. The court’s action in directing a verdict in favor of defendant involves 
a number of questions raised in the brief. Some of them have been disposed of 
under the preceding heads. It may be conceded that a failure of arbitration does 
not bar a right of action on the insurance policy when such failure is not due to 
fraud or bad faith, or any other wrongful act on the part of the insured. So far 
as most of the facts, ordinarily necessary to disclose ground for recovery under an 
insurance policy are concerned, to wit, ownership of the property, a policy in force 
with premium paid, a fire, proofs of loss and the like—these appear to be sufficiently 
covered by the proofs and offers of proof tendered; however, a serious element, 
to wit, adequate observance of the terms and requirements of the policy is lack- 
ing. The provisions in question are the following: 

“Tf fire occur the insured shall * * * protect the property from further dam- 
age, forthwith separate the damaged and undamaged personal property, put it in 
the best possible order, make a complete inventory of the same, stating the quan- 
tity and cost of each article, and the amount claimed thereon.” 

“The insured as often as required shall exhibit to any person designated by 
this company all that remains of any property herein described.” 


“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements.” 

Throughout the period of negotiations, between the fire and the sale of the 
merchandise by the insured on the 23d day of March, 1926, the company, through 
its adjustment agency, repeatedly called attention to these provisions of the policy 
and insisted upon performance by the insured. In the letter of March Ist the 
adjuster said: 

“At this time we again advise you that the companies, and each of them, 
stand upon the provisions of the policies, and waive none of the rights or defenses 
therein set forth. Your attention is directed to all the conditions of the contract 
of insurance, and especially to the following provisions thereof.” 

Then follows the first paragraph just quoted above. In a letter of March 2d, 
by the manager of the adjustment company, this same provision is again called to 
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Mrs. Siegel’s attention. The demand is repeated in a letter from the adjuster re- 
citing the differences that had taken place between the appraisers as to the proper 
— of making the appraisal. In another letter on March 6th this language is 
used : 

“The stock itself is the best evidence of value and loss and damage and [that] 
any removal or sale by you would destroy such evidence and make it impossible 
for the appraisers to examine the property or to arrive at a proper value and loss. 
and damage.” . 

The insured persistently refused to conform to this requirement of the policy 
and to make the inventory thereby required. She insisted that the inventory taken 
in January, corrected by additions and subtractions of goods subsequently pur- 
chased, and sales subsequently made, should be the exclusive guide in determining 
the loss and damage. Furthermore, the sale of the merchandise was made one 
day prior to the filing of the proofs of loss. While it is true that the condition 
of the property after the fire would not be the only matter to be considered in de- 
termining the loss and damage, it would, nevertheless, be an important factor in 
that inquiry, and is expressly made such by the terms of the policy. That pro- 
vision of the policy is a substantial and reasonable one. It is intended in some 
measure to prevent the effectiveness of padded inventories and fraudulent claims. 
That the appellant evinced a determination to ignore this requirement appears not 
only from her refusal to accede to the repeated demands of the adjuster, but also 
to the conduct of her appraiser in flatly refusing to consider the goods remaining 
in the store after the fire. It further appears from the uncontradicted letters and 
exhibits that appellant’s appraiser refused to remain in the store with the com- 
pany’s appraiser and that all reference to the property therein was thereafter dis- 
regarded in making the appraisal. The condition attached by the umpire to his 
signature to the award is significant. 

[5] The defense offered to the disregard of this provision of the policy is 
that one Olson, alleged to be the agent of the adjuster, assumed management and 
control of the salvage, and that the firemen and workmen shoveled out some dam- 
aged merchandise, consisting of shoes which lay on the floor and were floating in 
water, and in response to appellant’s objection said: “I will take care of that. The 
shoes will dry out outside as well as inside.” Because of the alleged removal of 
such merchandise in the manner stated, appellant claims that she was unable to 
make the inventory demanded. It appears from the testimony of the husband of 
appellant that the owner of the building insisted on removing the dirt, plastering 
and water to protect the floor. The man Olson is shown to have been in this 
particular the agent of the Insurance Company of North America, and not of 
this appellee. But, in any event, the fair inference is that but a negligible part of 
the merchandise was thus removed and there is no evidence that it was not pre- 
served and accounted for by Olson as promised in his statement. It was, further- 
more, by the policy made the duty of the insured to protect the property from fur- 
ther damage by remaining floating in the water on the floor. In any event, an in- 
ventory could have been made of what remained, and this would have been im- 
portant in arriving at the loss and damage sustained. 

“A policy of insurance is a contract by the terms of which must be measured 
the right of the insured and the obligation of the insurer.” Atlas Reduction Co. 
v. New Zealand Ins. Co. (C. C. A. 8) 138 F. 497,9 L. R. A. (N. S$.) 433. 

[6] This is the established rule. There is, and can be, no pretense that the 
provision of the policy requiring protection and exhibition, when required, of the 
goods alleged to be damaged, and the furnishing forthwith of an inventory thereof 
was waived. We think, as has been said, that this was a substantial provision of 
the contract, that performance on the part of the insured was refused, and for 
that reason a suit for the recovery of appellant’s claim cannot be sustained. The Da- 
kota statutes to which appellant appeals, to wit, sections 5927 and 7138, C. L. N. D. 
1913, have no application. 

All the specifications of error urged have been considered and are involved in 
this discussion and in the conclusions reached. It follows that the judgment below 
is affirmed. 
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GANTS v. NATIONAL FIRE INS. CO. et al. (No. 28364.) 
Supreme Court of Kansas. Jan. 12, 1929. 
(Syllabus by the Court.) 
273 Pacific Reporter 406. 

1. INSURANCE—ATTORNEY FEE AUTHORIZED IN INSURANCE AC- 
TIONS IS NOT PART OF “COSTS” REFERRED TO IN STATUTE 
LIMITING APPEALS TO CASES WHERE AMOUNT INVOLVED EX- 
CEEDS $100 EXCLUSIVE OF COSTS (LAWS 1927, c. 231, § 40—908; 
REV. ST. 1923, 60—3303). 


The attorney fee authorized by section 40—908 of chapter 231 of the Session 
Laws of 1927, to be imposed for plaintiff's attorney in actions on insurance policies, 
which is to be recovered and collected as a part of the costs, is not a part of the 
costs referred to in R. S. 60—3303 whereby appeals are limited to cases where the 
amount in controversy exceeds $100 exclusive of costs. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


2. INSURANCE—ALLOWANCE OF ATTORNEY’S FEE IN INSURANCE 
ACTIONS REQUIRES JUDICAL DETERMINATION AND IS REVIEW- 
ABLE BY APPEAL (LAWS 1927, C. 231, § 40—908.) 


The allowance of an attorney fee, as mentioned in the preceding paragraph, 
requires a judicial determination in two respects—first, whether the case is one 
in which it was contemplated such a fee should be allowed; and, second, the amount 
of fee that would be reasonable under all the circumstances. These are purely ju- 
dicial questions, and subject to review if the judgment, including the fee, exceeds 
$100, and such fee bears no relation to the costs in the case except as the statute 
provides that it is to be recovered and collected as part of the costs. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


3. INSURANCE—JUDGMENT FOR COSTS IS NOT JUDGMENT CON- 
TEMPLATED BY STATUTE. AUTHORIZING ATTORNEY FEE 
AGAINST INSURER; UNLESS JUDGMENT IS IN FACT RENDERED 
AGAINST INSURANCE COMPANY ON POLICY, NO ATTORNEY 
ny CAN BE ALLOWED UNDER STATUTE (LAWS 1927, C. 231, § 40— 
A judgment for plaintiff for costs is not such a judgment as contemplated in 

the Insurance Law (section 40—908, c. 231, Session Laws of 1927), which author- 

izes the allowance of an attorney fee when judgment is rendered against the in- 

surance company on a policy, and, unless a judgment is in fact rendered against 

the company on the policy, no attorney fee can be allowed under that section. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Mitchell County; William R. Mitchell, Judge. 

Action by D. M. Gants, administrator of the estate of Matilda Ann Bracken, 
deceased, against the National Fire Insurance Company and others. Judgment for 
plaintiff, and defendants appeal. Reversed and remanded, with instructions. 

C. L. Kagey, R. H. Noah, and L. M. Kagey, all of Beloit, for appellants. 

R. L. Hamilton, of Beloit, and R. M. Anderson, of Lincoln, Neb., for appellee. 

Hurcuison, J. The main question involved in this appeal is whether there 
was error in rendering judgment against the defendant insurance companies for 
an attorney fee of $250 for the attorneys for plaintiff under section 40—908 of 
chapter 231 of the Session Laws of 1927, being the Insurance Act. There is also 
a preliminary question raised as to whether there can be an appeal from the allow- 
ance of such attorney fee when the statute permitting it to be done states that it 
is to be recovered and collected as a part of the costs and R. S. 60—3303 limits 
appeals to cases where the amount in controversy exclusive of costs shall exceed 
$100 


[1-3] We will take up the jurisdictional question first. The appellee main- 
tains the attorney fee allowed is properly a part of the costs and is therefore not 
subject to review by appeal. Of course, if it is a part of the costs, strictly speak- 
ing, it is not within our statute as an appealable order. The statute above men- 
tioned, which authorizes the allowance of such fee, does not state it is or shall 
be costs, but that it is “to be recovered and collected as a part of the costs.” Our 
own court has settled this question in an insurance case just like this one, defining 
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the term, exclusive of costs.” And, in the subsequent revision of the section, that 
term has remained unchanged, and the decision is applicable to appeals now as it 
was then. 

“The words ‘exclusive of costs,’ as used in subdivision 3 of section 542 of 
the civil code, mean such costs as are provided for by statute and may be com- 
puted and taxed by the clerk of the court, and do not include any allowance as 
an attorney's fee to the prevailing party, the amount of which cannot be computed 
and determined under statutory provisions but must be determined judicially by 
the court.” Phenix Insurance Co. v. Stahl, 78 Kan. 528 syl., 96 P. 854. 


In the consideration of this question in 2 R. C. L. 30, attorney fees, when 
taxed as costs, were called extraordinary costs, and in a number of jurisdictions 
they are distinguished from the usual and ordinary costs as not being subject to 
the discretion of the court, and are therefore appealable matters. The allowance 
of such fees requires a judicial determination in two respects—first, whether the 
particular case under consideration is one in which it was contemplated such a fee 
should be allowed; and, second, the amount of the fee that would be reasonable 
under all the circumstances of the case. These determinations are purely and 
strictly judicial, and subject to review for errors in the conclusions reached, and 
bear no relation to costs in the case except as the statute provides that they are 
to be recovered and collected as part of the costs. 


This action was commenced in the district court of Mitchell county by the ad- 
ministrator of the estate of Matilda Ann Bracken, deceased; he being an admin- 
istrator with the will annexed. The defendants were two insurance companies who 
had issued fire insurance policies on the house and household goods belonging to 
the deceased in her lifetime. Shortly after her decease, the ‘house and contents 
were destroyed by fire. The liability was admitted by the companies, and the total 
amount was found to be $1,506, which the companies expressed from time to time 
a willingness to pay. The administrator claimed the insurance as necessary to pay 
debts. The deceased left a husband, and the house and household goods were 
claimed by him to be exempt to him as a homestead and exempt personal property. 
The will also made him'the beneficiary. He demanded of the defendant companies 
that the insurance money be paid directly to him. A number of letters were ex- 
changed between the administrator and the companies and between the husband 
and ‘the companies concerning the conflict of claims before this suit was com- 
menced; the companies offering to pay the money to both parties or pay it into 
court. As soon as this action was commenced, they obtained permission from the 
court to pay it into court, and did so. The issues joined were therefore mainly 
between the administrator and the husband. After hearing the testimony the 
court held in effect that the district court was without jurisdiction to try the main 
contention between the claimants because the evidence showed a similar contro- 
versy had been pending in the probate court, but held it had jurisdiction to instruct 
the clerk to dispose of the insurance money in his hands as the probate court 
might direct, and also that it had jurisdiction to determine the matter of attorney 
fee requested by attorneys for plaintiff, and did fix it at $250. From this the in- 
surance companies appeal. A supplemental abstract shows that later the differ- 
ences between the administrator and the husband of the deceased were settled in 
the probate court. 

The only matter in this contention between these claimants which concerns us at 
time is the right of the administrator to maintain this action if the property was 
a homestead and exempt. It was said in the case of Continental Ins. Co. v. Daly, 
Adm’x, 33 Kan. 601, 7 P. 158, that, if the administrator could maintain such a 
suit for the proceeds of exempt property, it would be as trustee. If he could 
maintain it in any capacity, it will be sufficient for the purposes of this action, 
which now involves only the question of the allowance of an attorney fee for the 
attorneys of the administrator as plaintiff herein. : 

The section of the statute under which the fee was allowed is as follows: 
“That in all actions now pending, or hereafter commenced, in which judgment is 
rendered against any insurance company on any policy given to insure any property 
in this state against loss by fire, tornado or lightning, the court in rendering such 
judgment shall allow the plaintiff a reasonable sum as an attorney’s fee to be re- 
covered and collected as a part of the costs: Provided, however, That when a 
tender is made by such insurance company before the commencement of the ac- 
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tion in which judgment is rendered and the amount recovered is not in excess of 
such tender no such costs shall be allowed.” Chapter 231, § 40—908 Session 
Laws of 1927. , 7 
We need not go very far in the construction of this statute to determine that 
it is only applicable ta cases where judgment has been rendered against the in- 
surance company. No judgment was rendered against the insurance companies 
in this case except for costs and this attorney fee. In the case of Insurance Co. 
v. Corbett, 69 Kan. 564, 77 P. 108, it was said in the opinion: “Recovery is limited 
to a reimbursement of the successful party for the necessary expenses incurred in 
the prosecution of his claim.” Page 572 (77 P. 111). 

The plaintiff was the successful party in this only te the extent of having his 
own case dismissed at the cost of the defendants. The plaintiff accomplished 
nothing whatever by the suit in the district court except to have the insurance mon- 
ey paid into court, and this the evidence shows was offered by the companies long 
before the action was commenced. This statute is intended to penalize companies 
which are delinquent in making prompt payments on policies after loss has occur- 
red. As was said in the opinion in Assurance Co. v. Bradford, 60 Kan. 82, 85, 86, 
55 P. 335, 336: “Te the end that insurance companies may be compelled to respect 
the obligations voluntarily taken upon themselves to subserve the policies of the 
state in these respects, the Legislature may rightfully impose upon them the re- 
payment to insurers of attorney’s fees necessarily incurred in suits to make good 
their delinquencies.” 

It is not necessary for us at this time to consider the question of any offer or 
tender before this action was brought nor what the result might have been if 
the case had gone on in the district court to a determination in favor of the plain- 
tiff, but we are holding that no judgment was rendered against the insurance com- 
panies on the policies, as contemplated by the makers of the statute under which 
the fee is claimed. 

The judgment is reversed, and the cause is remanded, with instructions to set 
aside the ruling and judgment as to the attorney fee. 


KINNEY et al. v. HUDSON INS. CO. (No. 28372.) 
Supreme Court of Kansas. Jan. 12, 1929. 
273 Pacific Reporter 416. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN ALLEGA- 
TION THAT INSURER SENT INSPECTOR TO ADJUST HAIL IN- 
SURANCE LOSS, AND THAT INSURER AGREED TO ALLOW CROP 
LOSS CLAIMED. 

The evidence as abstracted has been examined, and it is held to have been suffi- 
cient to sustain the allegations of the petition that the defendant had sent an in- 
spector to adjust a hail insurance loss on a field of wheat, and that the defendant 
had agreed to allow the plaintiff the amount of loss then claimed by him. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE—INSPECTION BY ADJUSTER AND NEGOTIATIONS 
FOR ADJUSTMENT OF CROP LOSS BY HAIL HELD TO WAIVE FOR- 
MAL PROOF OF LOSS. 

Inspection of the field by an adjuster sent by the defendant to ascertain the ex- 
tent of the loss, and negotiations with the plaintiff for an adjustment of the loss 
sustained by him on account of the damage done to the wheat by hail, are held 
to have waived the formal proof of loss required by the policy. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


Appeal from District Court, Finney County; Harry E. Walter, Judge. 

Action by F. W. Kinney and another against the Hudson Insurance Company. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 

H. O. Trinkle, of Garden City, for appellant. 

C. E. Vance, Clifford R. Hope, and A. M. Hope, all of Garden City, for ap- 
pellees. ’ ’ 

MARSHALL, J. This action is one to recover on a policy insuring wheat against 
loss of damage caused by hail. Judgment was rendered in favor of the plaintiffs, 
and the defendant appeals. 

The cause was submitted to a jury, which answered special questions, but 





Fire] Kinney et al v. Hudson Ins. Co. 681 


under an agreement of the parties, a general verdict was not returned. The ans- 
wers to the special questions were as follows: 

“1. Did the plaintiffs send to the defendant their sworn proof of loss within 
60 days from the date of the loss, as required by paragraph number 20 of the 
stipulations and conditions of said policy? Answer. No. 

“2. Was it the custom of the defendant company to require proof of loss as 
suggested by paragraph 20 of the policy before making adjustments of loss? 
Answer. No. 

“3. Did the witness Goddard at the conversation at the combine agree to re- 
turn and inform plaintiff Byler, in event the adjustment with the Home Insurance 
Company was not satisfactory with adjuster Aldrich as a basis for settlement of 
the hail loss with defendant company? Answer. Yes. 

“4. Did the defendant company request the witness Goddard, about the month 
of October or November, 1926, to attempt to make a settlement with the plaintiffs 
of plaintiffs’ claim for loss sued on in this case? Answer. Yes. 

“5. If you answer question No. 4 in the affirmative, did the witness Goddard 
enter into negotiations with plaintiffs for an adjustment or compromise of plain- 
tiffs’ said claim? Answer. Yes. 


“6. What was the average yield per acre of wheat harvested by plaintiffs from 
their 720 acres? Answer. 22% bu. : : 

“7, What was the fair average yield per acre of wheat in 1926, in the imme- 
diate neighborhood of plaintiffs’ said crop? Answer. On sod ground 30 bu. 
On old ground 18 bu. 

“8. What percentage, if any, of the plaintiffs’ wheat crop was destroyed by 
the hail storm of June 17, 1926? Answer. 16% per cent on S. E. one-fourth of 
Section 32 and S. % of Section 33. 17 per cent on 240 acres in Section 34.” 

[1] 1. One complaint of the defendant is that “the evidence does not support 
the allegation of the petition that the adjuster G. W. Aldrich orally agreed to al- 
low to appellees the per cent of loss which they claimed.” The petition, among 


other things, alleged: “That shortly after such hail loss, one G. W. Aldrich, a 
duly authorized adjuster of said defendant company, inspected the fields of wheat 
above described and orally agreed to allow plaintiffs the per cent of loss herein- 


before claimed.” 


There was evidence which tended to prove that G. W. Aldrich was the adjuster 
of the defendant; that he and R. J. Goddard, the local agent of the defendant, 
after being notified concerning the loss, went to the wheatfield of the plaintiffs; 
that Aldrich, after arriving at the field, sent Goddard into the field to interview 
one of the plaintiffs who was then working in the field, to talk with him concern- 
ing the loss and its adjustment; that the Home Insurance Company had issued a 
policy to the plaintiffs insuring the plaintiffs against loss of damage to the wheat 
caused by hail; that the Home Insurance Company had effected an adjustment of 
the loss with the plaintiffs; that when Goddard interviewéd the plaintiff in the field, 
he was informed concerning the adjustment of the loss by the Home Insurance 
Company, and stated that he would inform Aldrich, and if the adjustment were 
not satisfactory, the plaintiffs would be informed of that matter; that Aldrich 
desired to see the papers on which the adjustment with the Home Insurance Com- 
pany had been made, but he did not succeed in seeing those papers; that afterward 
negotiations were had between the plaintiffs and the defendant looking to an ad- 
justment of the loss; but that no adjustment was ever effected. That evidence 
sufficiently supported the allegation of the petition, so that the defendant’s claim 
of error thereunder cannot be sustained. 


[2] 2. The defendant argues that no proof of loss was ever furnished to 
the defendant by the plaintiffs as was required by the policy. The policy stip- 
ulated that the defendant should not be liable thereunder unless proof of loss 
should be made within 60 days after the loss was sustained. Such proof of loss 
was not made. The plaintiffs contend that it was waived by the negotiations of 
the defendant for an adjustment of the loss without proof having been first made. 
That contention must be sustained. 


In Clark v. Insurance Co., 105 Kan. 728, 185 P. 1056, this court declared the 
law to be that: “Where a holder of fire insurance policies suffers a loss and noti- 
fies the insurance company thereof, and the company’s adjuster is sent to investi- 
gate the loss, and he with assistance of the assured makes an estimate and inven- 
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tory of the property, and he and another agent of the company make repeated 
offers to settle with the assured on the basis of such inventory, which offers are 
declined by the assured, and the company demands an arbitration of the amount 
of the loss, the acts of the company and its agents are a waiver of more formal 
proofs of loss; but the assured is not bound by the amount of the loss as calcu- 
lated by the adjuster; and in an action to recover on her policies, the assured is 
entitled to judgment for the full amount of her loss, regardless of the inventory, 
when the defendant knew that the plaintiff had denied its fairness from the time 
it was made.” 

The author in 7 Cooley’s Briefs on Insurance, 6004, says: “A distinct recog- 
nition of liability by the company, made under such circumstances as reasonably 
to show that it is satisfied as to the loss, will amount to a waiver of formal notice 
and proofs, or of defects therein.” 

The company by its conduct waived formal proof of loss. 

The judgment is affirmed. 

Hutchison, J., not sitting. 


BEAM v. FARMERS’ UNION MUTUAL HAIL INS. CO. (No. 28357.) 
Supreme Court of Kansas. Jan. 12, 1929. 
274 Pacific Reporter 440. 
(Syllabus by the Court.) 

1. INSURANCE—OPINION EVIDENCE HELD INADMISSIBLE TO ESTAB- 
LISH PER CENT. OR EXTENT OF LOSS UNDER HAIL INSURANCE 
POLICY, COVERING CORN CROP. 

In an action to recover upon a policy insuring against loss caused by hail, 
opinion evidence offered by plaintiff as to the per cent. or extent of the loss, 
which was the vital issue in the case and the ultimate fact for the jury to deter- 
mine, was admissible. 

(For other cases, see Insurance, Dec. Dig. § 502.) 


2. APPEAL AND ERROR—FAILURE OF COUNSEL TO BE PRESENT 
AND ORALLY REPEAT AVERMENTS THERETOFORE PRESENTED 
BY MOTION FOR NEW TRIAL DID NOT PRECLUDE REVIEW 
THEREOF. 

Where a motion for a new trial was made upon alleged grounds that had been 
fully presented by oral argument and citation of authorities to the court in the 
course of the trial, the fact that counsel was not present and did not orally repeat 
the arguments when the motion was considered does not warrant the overlooking 
of the grounds assigned nor the denial of a review of those errors. 

(For other cases, see Appeal and Error, Dec. Dig. § 301.) 


Appeal from District Court, Washington County; John C. Hogin, Judge. 

Action by Grant Beam against the Farmers’ Union Mutual Hail Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded for a new trial. 

C. W. Burch, B. I. Litowich, and La Rue Royce, all of Saline, for appellant. 

Edgar Bennett and A. C. Bokelman, both of Washington, Kan., for appellee. 

Jounston, C. J. Grant Beam brought this action to recover from the Farm- 
ers’ Union Mutual Hail Insurance Company for a loss sustained to a corn crop 
by a hailstorm on September 15, 1926. The jury returned a verdict for plaintiff 
in the sum of $115, with interest thereon from September 15, 1926. The defendant 
appeals. 

The errors assigned are the admission of opinion evidence, the refusal of the 
court to sustain a demurrer to plaintiff’s evidence and to instruct a verdict for 
defendant, the overruling of a motion for a new trial and in the rendition of a 
judgment for plaintiff for damages and an attorney’s fee. 

[1] The policy insured against loss by hail only, that, in case of total loss of 
the crop, the amount specified in the policy should be paid, and, in case of a 
partial loss, it should be paid in the proportion which the loss sutained bears to 
the total risk, but that in no case would any claim for a loss under 5 percent. 
be allowed, nor for any loss occurring after the crop has been harvested, nor if 
it is not harvested in time. Only a partial loss was sustained by the plaintiff, for 
which he asked $150. There is no dispute that a hailstorm had occurred nor 
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that some injury to the crop had been caused by hail. Shortly after the hailstorm, 
several persons examined the field, and found stalks of corn broken over, ears of 
corn lying on the ground, and some of the ears washed into draws which were 
beaten into the ground. There was testimony to the effect that corn might be 
broken down through the action of chinch bugs, and that ears would be knocked 
off by wind and rain, and it appears that none of the witnesses undertook to 
testify that all of the stalks broken down and all of the ears knocked off of the 
stalks was the result of the hailstorm. The insurance was limited to the loss 
occasioned by hail only, and defendant insists that plaintiff failed to prove the 
damage done by hail, and further that the proof offered by him to establish his 
loss was not admissible. Plaintiff undertook to prove loss by expert testimony. 
He called witnesses who stated that they were farmers, had raised corn and 
witnessed the effect of hail upon a crop of corn, and further that they had made 
an examination of plaintiff’s corn field, and then they gave their opinion as to the 
per cent. of damage done. 

Plaintiff, who said he rode a horse through the field, was asked what in his 
opinion was the percentage of damage done by hail. Over the objection of the 
defendant that his opinion was not competent, but was a question for the jury 
to decide, the evidence was admitted, and in fact all of plaintiff’s witnesses were 
thus qualified, and were allowed to testify that in their opinions the damage 
done was from 20 to 25 per cent. of the crop. 

Besides these opinions, the witnesses stated that they saw ears of corn on 
the ground, stalks broken down, corn washed into the draws, which in some cases 
was covered by mud. Some of them said that the stalks might be broken down 
by wind accompanied by rain, and might have been broken down as a result of 
being weakened by chinch bugs. They said they saw evidence of wind and bugs 
in the field, but as to how much was so affected they did not undertake to state, 
nor did they. testify to the comparative loss resulting directly from any one of the 
causes nor from hail alone. In their opinions they gave the amount of the loss 
or damage suffered instead of stating the facts and circumstances as to the 
condition of the corn resulting from hail, and thus let the jury, whose function it 
was, assess the amount of damages. The questions were the equivalent of asking 
the witnesses how much damage was done, the ultimate fact which the jury were 
called to decide. The damage sustained was the real point in controversy, and 
should have been determined by the jury from facts shown, and not from opinions 
giving the lump sum of the loss sustained. Testimony might have been given as 
to the condition of the corn, the proportion of the ears knocked off by hail, the 
quantity of that knocked off that was rendered valueless. As part of the corn was 
practically mature, some of that on the ground could be saved, and was at least 
not entirely without value, and it could have been shown about how much of it 
could have been saved. The witnesses from their examination could have given 
a fair estimate of how much of the stalks were blown down by wind and how 
much corn was knocked off by hail, and how much, if any, had fallen over as the 
result of being infected with chinch bugs. It’ is argued that the witnesses 
qualified as experts, and were therefore competent to give opinions, but, if it were 
granted that the matter was the subject of expert evidence, the answer to the 
questions was still one within the province of the jury, and witnesses, although 
experts, could not assume the functions of the jury and give their opinions. 
Murray v. Woodson County, 58 Kan. 1, 48 P. 554. In Sherman Center Town Co. 
v. Leonard, 46 Kan. 354, 26 P. 717, 26 Am. St. Rep. 101, evidence was admitted as 
to the loss sustained by the failure of a party to move a hotel building from one 
town to another, in compliance with a contract. After showing that the town 
where the hotel stood had been depopulated, so that there were no guests or 
business at that place, also that the town people had moved over to another town, 
where there was patronage and business to be had, and as to the cost of moving 
the hotel, the witnesses were asked what damage was sustained by the failure to 
move the hotel, and the answer was that the damage was $150 per month, besides 
the cost of moving the building. In reversing the case, it was said: 


“The questions asked were objectionable, and the testimony given was in- 
admissible upon two grounds: First, the questions were objectionable because 
they did not call for specific facts, but permitted the witness to state a mere 
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opinion, giving in the lump the amount of damages thought to be sustained. 
It is the function of the court or jury trying the case to determine from evidence 
properly presented what the amount of damages sustained is, and while it might 
be very convenient for the plaintiff to permit him and his witnesses to give the 
damages suffered in a lump, it would be a very unsafe practice to allow them to 
state the amount of damages supposed to be sustained, without regard to the 
facts or knowledge upon which their opinions were based. It is well settled that 
the practice is not permissible.” 


In an action upon a policy insuring property against loss caused directly by 
tornado, windstorm, or cyclone, with a provision that it did not cover loss by 
snowstorm, and where the principal question in the case was whether the 
collapse of a building was caused by wind or the weight of snow thereon, 
witnesses were asked and allowed to answer and give opinions to the effect that 
the collapse of the building was caused by wind, and not by the weight of snow. 
It was held that the question related to the essential inquiry in the case; that it 
was error to permit the opinions to be given by the witnesses; that the facts as 
to the condition of the building before and after the storm, the force of the wind 
at the time, the quantity of snow which fell thereon, could have been shown; and 
that the issue should have been left to the determination of the jury, citing a 
number of authorities. Darling v. Franklin Fire Ins. Co., 122 Kan. 620, 253 P. 
245. See, also, Wichita & W. R. Co. v. Kuhn, 38 Kan. 675, 17 P. 322; Chicago, 
K. & N. Ry. Co. v. Neiman, 45 Kan. 533, 26 P. 22; Upcher v. Oberlender, 50 Kan. 
315, 31 P. 1080; Telephone Co. v. Vandevort, 67 Kan. 269, 72 P. 771; Augusta Oil, 
Gas, Mining & Prospecting Co. v. Independence Drilling Co., 80 Kan. 261, 101 P. 
1072. That the evidence could have been produced to show the extent of the 
loss due to hail was demonstrated by that offered by the defendant of farmers and 
other witnesses who went through the fields after the storm and saw the 
evidence of hail and its effect. In the examination made by them they observed 
marks of hail, one of them stating that he found that one ear out of fifty showed 
hail spots. Some of them stated that part of the corn, about one-half, was 
mature, and that in some places the sunflowers and woods in the field were still 
green, and they testified that hail effects were seen on these and on some of the 
corn that was green. They also testified that ears of ripe corn would be knocked 
off by the wind; that there had been a heavy rain before the hailstorm, which 
had washed ears of corn into a draw, but that the corn found in the draws was 
sprouted, showing that it had washed there before the hailstorm, since it could 
not have sprouted between the time of the hailstorm and that of their exam- 
ination. A witness stated that in making a test he selected 100 stalks in different 
parts of the field, and made a count of the injured corn in each selection. Where 
he found marks of hail he stripped the ears and thus learned whether the corn 
had been injured, and he stated the result of his examination. He also said he 
found stalks that were bent over, not broken off, which showed that the bending 
was caused by chinch bugs, and that many ears on the ground did not show 
marks of hail. Another witness stated that he examined about 40 or 50 rows of 
corn in different parts of the field, and found a stated number of ears affected 
Some ears were found on the ground, he said, which were dry, and he found corn 
washed into the draw, but whether it had been knocked off by wind or hail he 
could not state. He also said that he noticed chinch bugs in one of the fields. 

It is apparent that the extent of the loss may be shown by witnesses who 
have examined the fields and made a count of injured stalks in each part where 
conditions differ, and thus give the jury a basis for determining the extent of the 
damage done, upon facts rather than upon the opinions of witnesses. It may be 
noted that some of the questions asked for the extent of the loss did not even 
confine it to that caused by hail, although the evidence shows that some of the 
injured corn and losses resulted from causes other than hail. While part of the 
loss was occasioned by hail, we cannot hold that the inadmissible testimony, 
relating as it did to a vital issue in the case, was without prejudice. While 
defendant filed a demurrer to plaintiff’s evidence, and also asked for an instructed 
verdict in favor of the defendant, at the end of the trial, both of which were 
refused, we think it is manifest from the record that defendant was not entitled 
to have either sustained. 
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[2] Plaintiff suggests that defendant is not entitled to a review of the case 
because counsel did not appear and orally present the motion for a new trial at a 
time set for its consideration. A motion’ was filed which covered the grounds 
assigned as errors. These grounds, it appears, had been twice argued before the 
court, and authorities cited when rulings were made. It is, of course, the duty 
of counsel to assist the court by clearly stating objections to rulings for which 
a new trial is asked (Riverside Township v. Bailey, 82 Kan. 429, 108 P. 796), but 
the errors had been sharply and persistently pressed upon the court with argu- 
ments and authorities so that it was in full possession of the points, and, as 
counsel says, it was possessed ofall the aid which he could give. The fact that 
counsel did not repeat, in an oral argument on a motion for a new trial, grounds 
which had been previously and fully presented does not warrant the overlooking 
of the grounds of alleged error nor the denial of a review of the assignments of 
error. 

For the errors pointed out, the judgment is reversed, and the cause remanded 
for a new trial. 

Burch, J., not sitting. 


MESSER v. AMERICAN EAGLE FIRE INS. CO. 
Court of Appeals of Kentucky. Nov. 13, 1928. 
Rehearing Denied Jan. 22, 1929. 
12 Southwestern Reporter (2d) 358. 
1. INSURANCE—PROVISION AVOIDING FIRE POLICY FOR CHANGE 

OF INTEREST IN PROPERTY WILL BE UPHELD. 

Provision in fire policy rendering policy void if there should be any change 
in interest, title, or possession of property, whether by legal process, judgment, or 
voluntary act of insured, or otherwise, will be upheld. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 


2. INSURANCE—JUDICIAL SALE OF PROPERTY AFTER CONFIRMA- 
TION VESTS EQUITABLE TITLE IN PURCHASER, AND CONSTI- 
TUTES CHANGE IN TITLE OR INTEREST OF INSURED FOR- 
FEITING FIRE POLICY. 

Where there has been judicial sale, and report thereof has been confirmed, 
purchaser of property is immediately vested with equitable title, and change in 
title or interest is affected, forfeiting fire policy containing provision against 
change of interest or title. 

(For other cases, see Insurance, Dec. Dig. § 328|2]-) 


6. INSURANCE—INSURED, IF RETAINING INTEREST WHEREBY HE 
SUFFERS ENTIRE LOSS BY DESTRUCTION OF PROPERTY, DOES 
NOT FORFEIT POLICY BY CHANGE IN TITLE OR INTEREST. 

As long as interest of insured owner, either legal or equitable, is of such na- 
ture that he must suffer entire loss if property be destroyed, there has been no 
such change in title or interest of insured as forfeits insurance containing provi- 
sion against change of interest or title. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


9. INSURANCE—IF OWNER RETAINED RIGHT TO REDEEM PROPER- 
TY SOLD UNDER JUDGMENT, THERE WAS NO CHANGE OF TITLE 
OR INTEREST FORFEITING INSURANCE. 


If owner of property sold under judgment was entitled to redeem property, 
there was no such change of interest or title as would forfeit insurance providing 
against change of interest or title. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


10. INSURANCE—REDEMPTION OF PROPERTY SOLD UNDER JUDG- 
MENT RAISED PRESUMPTION THAT OWNER COULD REDEEM, 
AND PEREMPTORY INSTRUCTION DENYING RECOVERY ON FIRE 
POLICY FOR CHANGE OF INTEREST WAS ERROR. 

Evidence that property was sold under judgment for street assessment lien 
against property, that sale was confirmed, and that owner was thereafter allowed 
to pay purchaser amount of purchase money and regain title, raised presumption 
that owner was not without right to redeem property, and court erred in giving 
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peremptory instructions against owner, suing on insurance policy for loss by fire on 
ground that there had been change of title or interest forfeiting policy. 

(For other cases, see Insurance, Dec. Dig. § 646[2], 668[5].) 

Appeal from Circuit Court, Whitley County. 

Suit by Lizzie Messer against the American Eagle Fire Insurance Company. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

R. L. Pope, of Knoxville, Tenn., and R. C. Browning, of Williamsburg, for 
appellant. 

H. C. Gillis, E. L. Stephens, and T. E. Mahon, all of Williamsburg, and T. N. 
Galphin, Jr., and Gordon & Laurent, all of Louisville, for appellee. 

Locan, J. When the policy sued on was issued on November 26, 1924, cov- 
ering a certain house and lot in Corbin, Ky., owned by the appellant, Lizzie Mes- 
ser, a suit was then pending in the Whitley circuit court for the enforcement of a 
street assessment lien against the property so insured. The suit was prosecuted to 
judgment the following February, and pursuant to the judgment the property was 
sold, and purchased by some one acting for the city of Corbin. The judgment was 
for $1,100. The sale was reported by the master commissioner, and in May, 1925, 
no exceptions having been filed, the report was confirmed. Appellant and her fam- 
ily continued to reside in the property, and their possession was at no time dis- 
turbed until the property was destroyed by fire the month following the confirma- 
tion of the report of sale. No deed was made pursuant to the confirmation of the 
sale, and at a subsequent term of court appellant was allowed to satisfy the judg- 
ment, which was equivalent to allowing her to redeem her property. 

[1, 2] After her loss appellant made out her proofs and submitted them to ap- 
pellee, but appellee would not pay her the $2,000 indemnity called for in the policy, 
basing its refusal upon the provision in the policy which rendered it void if there 
should be any change, other than by the death of the insured, in the interest, title, 
or possession of the subject of insurance, whether by legal process, judgment, or 
by the voluntary act of the insured or otherwise. Suit was instituted to recover 
on the policy contract, and the appellant defended on the ground that the policy 
was forfeited prior to the fire by reason of the change of title. Much is said by 
counsel representing each side about the law governing in such cases. It is now 
well settled that such a provision in a fire insurance policy in this state will be up- 
held by this court. It is also well settled that, where there has been a judicial sale 
and the report thereof has been confirmed, the purchaser of the property is imme- 
diately vested with an equitable title, and that it brings about such a change in the 
title or interest of the insured as to forfeit a fire insurance policy containing a pro- 
vision against change in interest or title. These questions have recently been de- 
cided against in an opinion in the case of Cook’s Adm’r v. Franklin Fire Insurance 
Co., 224 Ky. 360, 6 S. W. (2d) 477. 

[3] If it were not for the admitted fact in the record that the appellant, after 
the confirmation of the sale, redeemed her property, or recaptured her title, with 
the judgment of the lower court in giving a peremptory instruction to.the jury to 
return a verdict for appellee. It is argued by counsel for appellant that she had 
the right to redeem the property within two years after the sale, but we cannot 
agree to that contention. The law governing the redemption of land from tax sales 
does not apply. If she had any right to redeem, it was under section 2364, Ky. 
Stats., which allows the owner to redeem his property within one year, if it does 
not bring two-thirds of its appraised value at a judicial sale. There is nothing in 
this record to show that the property did, or did not, bring two-thirds of its ap- 
praised value. Neither is there anything in the record to show whether appellant 
had an agreement with the purchaser which gave her the right to redeem the prop- 
erty. If she had the right of redemption, the question arises as to whether there 


had been such a change in title as would forfeit her insurance under the provision 
of the policy mentioned. 


[4-6] When property is sold at a judicial sale, or under execution, and the sale 
is confirmed, the owner of the property at the time of the sale has lost all power 
within himself to regain the title, if the property is not subject to redemption. He 
has no power to prevent the purchaser’s obtaining the legal title, and his interest 
in the property has been absolutely taken from him. Property, however, belongs 
to the person as long as he has a right to it and the power by law to enforce and 
protect that right. Ohio Valley Fire & Marine Insurance Company’s Receiver v. 
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Skaggs, 216 Ky. 535, 287 S. W. 969. As long as the interest of the owner, either 
legal or equitable, is of such a nature that he must suffer the entire loss if the 
property be destroyed, there has been no such change in the title or interest as for- 
feits his insurance. Home Insurance Co. v. McCoy, 218 Ky. 365, 291 S. W. 353. 

[7, 8] When the owner’s property is sold under judgment of the court to pay his 
debts, the title does not pass to-the purchaser until the year allowed for redemption 
expires, if the property does not sell for two-thirds of its appraised value. Rogers 
v. Beam’s Executor, 169 Ky. 239, 183 S. W. 930; R. T. Elswick & Co. v. Scott, 225 
Ky. 309, 8 S. W. (2d) 398. An equity of redemption, or legal right to redeem, is 
that right which the owner of the property has to regain the complete title of his 
property by the payment to the purchaser of the amount for which the property 
was sold, with interest and penalties, in accordance with the provisions of the statute. 
Ebelharr v. Tennelly, 118 Ky. 43, 80 S. W. 459, 25 Ky. Law Rep. 2257. 

[9, 10] This record is silent as to any right that appellant may have had to 
redeem her property. But the record does show that the effect of what she did when 
she satisfied the judgment was to redeem the property and restore her title. It is 
argued that the court was without jurisdiction to allow her to do this after the 
term at which the judgment was rendered. Technically speaking that is true, but 
there is enough in what she did to give rise to a presumption that she was not with- 
out right to redeem her property from the sale. If she had the right to redeem 
her property, there had not been such change of interest, or title, as would forfeit 
the insurance. We have before us only the bare fact that the property was sold, 
the sale was confirmed, and that she was thereafter allowed to pay the purchaser 
the amount of the purchase money. In the absence of any proof on the question, 
we have reached the conclusion that the lower court should not have given a per- 
emptory instruction directing the jury to return a verdict for appellee. It may be 
that the presumption of her right to redeem can be overcome by proof, but that 
is a matter which will be determined on another trial. ; . 

Judgment reversed, and cause remanded, for proceedings consistent with this 
opinion. 


SECURITY INS. CO. v. ROSENBERG. 
Court of Appeals of Kentucky. Dec. 7, 1928. 
As Modified on Denial of Rehearing Jan. 25, 1929. 
12 Southwestern Reporter (2d) 688. 


1. INSURANCE—FIRE LOSS IS TOTAL IF BUILDING’S IDENTITY IS 
DESTROYED OR REMAINS RENDERED UNSAFE OR WORTHLESS 
FOR RECONSTRUCTION; “TOTAL LOSS.” 

If building is so far damaged by fire as to destroy its identity or specific 
character or render its remaining parts and materials unsafe or without value 
for purpose of reconstructing building substantially as it was before fire, the 
loss is a total one within fire insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 493.) 


2. INSURANCE—FIRE LOSS IS TOTAL, IF BUILDING PARTIALLY DES- 
TROYED CANNOT BE REPAIRED OR RESTORED UNDER BUILD- 
ING LAWS OR REGULATIONS; “TOTAL LOSS.” 

If building, though only partially destroyed by fire, cannot be repaired or 
restored on account of building laws or regulations in force at time of fire, the 
loss is a “total” one within fire insurance policy, which is contract of indemnity. 


(For other cases, see Insurance, Dec. Dig. § 493.) 


4. INSURANCE—ORDER CONDEMNING BUILDING PARTIALLY DES- 
TROYED BY FIRE IS NOT CONCLUSIVE ON OWNER OR INSURER. 
City commissioners’ order condemning building partially destroyed by fire as 

unsafe is not conclusive on either property owner or insurer, since former may 
question fact findings on which rested in action for injunction or damages, 
while latter, if not party to condemnation proceeding, may also question such 
~a its obligation being only to indemnify insured against loss occasioned 
y fire. 


(For other cases, see Insurance, Dec. Dig. § 493.) 
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5. INSURANCE—PROOF THAT BUILDING WAS DAMAGED, AND 
REMAINS CONDEMNED BY PROPER AUTHORITIES BECAUSE OF 
CONDITION OCCASIONED, BY FIRE, SHIFTS TO INSURER BURDEN 
OF SHOWING THAT CONDEMNATION WAS NOT JUSTIFIED. 
When insured shows in action on fire policy that building has been damaged 

by fire and remains condemned by proper authorities because of condition 

occasioned by fire, insurer, to avoid liability for total loss, must show that facts 

did not justify condemnation, and that building could have been repaired and 

restored without violating building laws or regulations at time of fire; presump- 

tion of duty properly performed by public officers creating prima facie case for 
insured, which insurer must overcome by competent proof to contrary. 
(For other cases, see Insurance, Dec. Dig. § 646[8].) 


6. INSURANCE—FALSE STATEMENT IN PROOFS OF LOSS MUST BE 

INTENTIONALLY FALSE TO VITIATE POLICY. 

To vitiate insurance policy, false statement under oath in proofs of loss must 
be intentionally false, and disclose purpose fraudulently to overvalue, or contain 
statement of items without existence, and mere innocent mistake, exaggerated 
estimate of value, or statement of bona fide conclusion from given facts is 
insufficient; intention to commit fraud being essential. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


7. INSURANCE—WHETHER BUILDING PARTIALLY DESTROYED WAS 
CONDEMNED BECAUSE OF CONDITIONS CREATED BY FIRE, AND 
HENCE TOTAL LOSS, HELD FOR JURY. 

Whether building, partially dstroyed by fire, was condemned by city com- 
missioners because of conditions created by fire, rendering repairs or restoration 
impracticable or illegal, as required* to constitute total loss, or was unsafe and 
subject to condemnation before fire, held for jury in action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


8 INSURANCE—INSURER IS LIABLE ONLY FOR PART OF BUILDING 
DESTROYED BY FIRE, IF CONDEMNED BECAUSE OF CONDITIONS 
NOT CONNECTED WITH FIRE. 

If injuries caused by fire, combined with antecedent defects in condemned 
building, made repairs impracticable or illegal, insurer is liable as for total loss; 
but, if building was condemned because of conditions having no connection with 
fire insurer is liable only for part destroyed by fire. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


9. INSURANCE—EVIDENCE THAT BUILDING CONDEMNED WAS ONLY 
PARTIALLY DESTROYED AND CAPABLE OF REPAIR OR RES- 
TORATION LEGALLY HELD ADMISSIBLE IN ACTION ON FIRE 
POLICY. 

In action on fire insurance policy, court erred in refusing to permit defend- 
pant to introduce evidence that building condemned as unsafe was only partially 
destroyed and capable of repair or restoration without violating building laws or 
regulations in force at time of fire; order of condemnation being only prima facie 
evidence of facts on which based. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

Appeal from Circuit Court, Kenton County. 


Action by Stella Marx Rosenberg against the Security Insurance Company 
Judgment for plaintiff, and defendant appeals. Reversed: with instructions. 

Galvin & Tracy and Harmon, Colston, Goldsmith & Hoadly, all of Cincinnati, 
Ohio, for appellant. 

M. H. McLean, of Covington, for appellee. 

DiEtzMAN, J. By this suit the appellee sought a recovery against the appellant 
on a fire insurance policy covering a building which was owned by her in the 
city of Covington, and which she claimed had been totally destroyed by a fire 
which occurred on March 3, 1923. From a judgment entered on a directed 
verdict for her, the appellant prosecutes this appeal. 

The real controversy in this case is whether the building insured was totally 
destroyed by the fire of March 3d or only partially so. It is conceded that a 
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physical portion of the insured building was still standing after the fire, but 
that it was torn down the following April after having been condemned and 
ordered destroyed by the commissioners of the city of Covington. It is appellee’s 
theory that the building was condemned because the fire had so damaged it as 
that the remaining portion of the building was a menace to the public’s safety, 
and so a public nuisance. This was finally alleged by her in her fourth amended 
petition. When this fourth amended petition had been filed the appellant with- 
drew the various answers it had filed from time to time in response to the 
amended petitions as they came in, and in lieu thereof filed a reformed and 
substituted answer in 14 paragraphs, which; much after the fashion of the 
common counts in common-law pleading, set out these defenses: First, that the 
building as a matter of fact was a partial and not a total loss; secondly, that the 
conditions in the building which brought about its condemnation after the fire 
were not due to the fire; thirdly, that the appellee had procured the order of 
condemnation when by her policy she was required to do all she could to 
preserve the property after the fire; fourthly, that appellee was guilty of false 
swearing in making up her proof of loss; and, fifthly, that the ordinances under 
which the coramissioners of the city of Covington condemned the building were 
unconstitutional. Thereafter appellant filed two amended answers which only 
further elaborated this reformed and substituted answer. A demurrer was 
sustained to paragraphs 10, 11, 12, 13, and 14 of the reformed and substituted 
answer as amerded, and much of its other paragraphs were stricken therefrom. 
Thereupon the appellee traversed what was left in the reformed answer as 
amended, and the parties went to trial on only the issue whether the building 
after the fire was a total or partial loss. To sustain her contention the appellee 
introduced the report of the building inspector, as he styled himself, although 
,his technical title under the statutes and ordinances was “sanitary guard.” That 
report reads as follows: 


“Covington, Ky., March 7, 1923. 


“Board of Commissioners, Covington, Ky. 


“Gentlemen: I wish to call your attention to the Marx Building, 516-522 
Madison Avenue, which was the scene of a recent disastrous fire. The front 
portion of the building, originally a hotel, has been remodeled one or more times, 
the elevator shaft from basement to roof consists of part brick walls and part 
wood walls, covered with metal, with wooden supports for the overhead cables 
and sheaves. This elevator shaft has unprotected openings to each story, from 
cellar up. 

“Stairs. 


“The stairways are of wood, and from first to second story are enclosed 
with one set of walls, and from second to fourth story are enclosed in another 
set of walls, separated entirely from those leading from first to second story. 
This is a grave defect, and would constitute a continuous menace as long as 
this condition obtains. 

“Brick partition walls. 


“From the second floor to the roof, inclusive. are of brick, and supported in 
first story with a system of metal columns and beams. These have been sub- 
jected to terrific heat during the recent fire, and their condtion after the fire, as 
to safety, would be hard to express. There ate numerous cracks in various 
parts of the remaining walls, some s‘ight settlement is observed in the front 
iron work, some of the upper floors have settled; whether this was done by the 
recent fire I can not say, but considerable damage has been done to floors, roof 
and walls by the recent fire, and the massive metal cornice outward over the 
Madison Avenue sidewalk three feet or more, the supports of which, as seen 
through holes which have been cut in the roof, do not appear to be any too 
good, after the years it has been exposed to the weather. To allow this build- 
ing, divided np as it is by walls into small, almost inaccessible rooms, and filled 
with inflammable contents, such as household furniture usually is, would in my 
opinion, be a grave mistake. 

“In view of the above I feel justified in condemning this building, which 
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has been more or less damaged, and ask your honorable body to concur in the 
same and order the building torn down to the ground. 
“Respectfully submitted. 


“(Signed] A. B. Dailey, 
“Building Inspector.” 

She then introduced the minutes of the meetings of the commissioners of 
the city of Covington which showed that at a meeting of March 8, 1923, they 
concurred iu the foregoing report of the building inspector, condemned appellee’s 
building, and ordered it torn down; that at a meeting March 16th, these com- 
missioners rescinded their action of March 8th in regard to this building, and 
passed a resolution permitting appellee to reconstruct her building; and that at 
a meeting of April 12th these commissioners rescinded their action of March 
16th and reinstated the: of March 8th. Appellee also introduced some oral 
testimony which showed that the chief of the fire department and the building 
inspector had orally notified the appellee through her agent that they regarded 
the building as being unsafe and ordered it torn down. The appellee then 
rested. Thereupon the appellant moved for a directed verdict. Its motion was 
overruled. It then offered to prove by competent witnesses that the building 
was only partially destroyed by the fire of March 3d, that it could have been 
repaired and restored to its original condition, and what it would have cost to 
have restored the building to its former condition. The court refused to permit 
the appellant to introduce this proof. Thereupon both parties made a motion 
for a directed verdict on the state of the record as it was. The court over- 
tuled the motion of the appellant, but sustained that of the appellee obviously 
on the theory that the condemnation of the building by the commissioners of 
the city of Covington, to which we have referred, was conclusive on all the 
parties to this litigation, and fixed their rights inter se. The judgment followed 
this directed verdict as stated. 

It will be helpful in disposing of this case, first, to direct our attention to 
some controlling principles of law: 

[1] (a) If as a matter of fact appellee’s building was so far injured or 
damaged by the fire of March 3d as that its identity or specific character as a 
building was thereby destroyed, or its parts and materials were thereby rendered 
unsafe or without yalue as they remained after the fire for the purpose oi 
reconstructing the building substantially as it existed before the fire, the loss 
was a total one within the meaning of the pelicy. In the case of Thuringia Ins. 
Co. v. Malott, 111 Ky. 917, 64 S. W. 991, 23 Ky. Law Rep. 1248, 55 L. R. A. 277, 
we said: 

“There is total loss of a building, when caused by fire or in consequence 
of fire, when the building as such has been so injured or damaged as to destroy 
its identity and specific character as a building, though much or any quantity 
of the material originally composing it is not consumed; or when a building has 
been so damaged by fire, or by reason of fire, that its character as a building 
has been so impaired as to be no longer safe arid fit for use as such, and in 
consequence the material would have to be taken down and reconstructed, there 
is a total loss of that building, within the contemplation of the statute; or 
where so much of the material of which the building was made has been 
destroyed by fire, or by reason of fire, as to leave what remained of no material 
value as a building, although it may have value as débris or salvage, there has 
been a total loss of that building, within the contemplation of the statute. If 
the remaining part of the building can, by repairing it, be restored to the 
former condition of the original just before the fire, the loss would be a partial 
one; but if, instead of repairing a damaged part, substantially a reconstruction 
of the whole would be necessary tu restore the building, then the loss is total.” 

See, also, Palatine Ins. Co. v. Weiss, 109 Ky. 464, 59 S. W. 509, 22 Ky. Law 
Rep. 994; Hartford Fire Ins. Co. v. Bourbon County Court, 115 Ky. 109, 72 S. W. 
739, 224 Ky. Law Rep. 1850; Cf. Liverpool & London & Globe Ins. Co. v. Rosen- 
berg, 213 Ky. 184, 280 S. W. 924. 


[2] (b) Although the building was as a matter of physical fact only par- 


tially destroyed by the fire, yet, if it could not be repaired or restored on account 
of the building laws or regulations in force at the time of the fire, the loss is a 
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‘total one within the meaning of the policy. Brady v. Northwestern Ins. Co., 11 
Mich. 425; Williams v. Hartford Ins. Co., 54 Cal. 442, 35 Am. Rep. 77; Larkin v. 
Glens Falls Ins. Co., 80 Minn. 527, 83 N. W. 409, 81 Am. St. Rep. 286; Monteleone 
v. Royal Ins. Co., 47 La. Ann. 1563, 18 So. 472, 56 L. R. A. 784. The reason for 
this rule is that a fire insurance policy is a contract of indemnity, and so, if the 
restoration of the injured building is forbidden by law, its value is totally 
annihilated, and the loss is properly held to be a total one. 

[3] (c) The ordinances of the city of Covington providing for a condem- 
nation of fire menaces and dangerous buildings and their abatement, without a 
prior opportunity being afforded the property owner to be heard on the question 
are not unconstitutional, since, if the order of condemnation is improvidently 
-entered, the owner has his remedy by injunction to enjoin its enforcement, or, 
if the alleged fire menace or dangerous building has been abated, the owner may, 
by an action against those responsible for the abatement, recover such damages 
as he may have sustained by reason of the unwarranted abatement. In the case 
of North American Cold Storage Co. v. City of Chicago, 211 U. S. 306, 29 S. Ct. 
101, 53 L. Ed. 195, 15 Ann Cas. 276, it was held that due process of law is not 
denied the owner or custodian of food in cold storage by a municipal ordinance 
under which such food, when unfit for human consumption, may be summarily 
seized, condemned, and destroyed by municipal officers without a preliminary 
hearing being afforded the owner or custodian, since such owner or custodian 
may by an appropriate action hold those who seized and destroyed his food 
responsible for such seizure and destruction if such food as a matter of fact 
was not unfit for human consumption; the decision of the municipal authorities 
not being conclusive of the question. In this case may be found an excellent 
collection and examination of the authorities supporting this principle and why 
a preliminary hearing need not be given in cases of this character; the reason 
being, in short, that the necessities of the case and the emergency of the matter 
of such nuisances as fire menaces and tottering walls which threaten to fall at 
any moment with possible hurt to many obviate the requirement of a preliminary 
hearing, the owner being relegated for his due process of law to an appropriate 
action after the abatement of the alleged nuisance for the illegal abatement 
if it was such. 

[4] (d) An order of condemnation and abatement, such as was made in 
this case, is conclusive neither on the property owner nor on his insurer. As 
we have seen above, the property owner may by an appropriate action question 
the findings of fact upon which it rested. A fortiori, if the insurer is no party to 
the proceeding in which the condemnation was had, it too may question the 
findings of fact upon which the condemnation rests. Its obligation is to indemnify 
the party insured against loss occasioned by fire. If the loss was not occasioned 
by the fire, but by an improvident order of condemnation, the insurer is not 
responsible under its contract, for it did not insure against such loss. If it be 
no party to the condemnation proceeding, it is not bound by the order, and 
hence when the question arises it may show that the condemnation was improvi- 
dently ordered. 


[5] (e) When the insured shows that his building has been damaged by 
fire and that the proper authorities have condemned what was left of the build- 
ing because of its condition occasioned by the fire, the burden then shifts to the 
insurer to show, in order to avoid a liability for a total loss, that the facts did 
not justify the authorities in condemning the remaining building, and that it 
could have been repaired and restored without violating any building law or 
regulation in force at the time of the fire. The presumption of duty properly 
performed, which attaches to public acts of public officers, creates the prima 
facie case in favor of the insured and the duty on the part of the insurer to 
overcome it by competent proof to the contrary. See Larkin v. Glens Falls Ins. 
Co., supra; Monteleone v. Royal Ins. Co., supra, and compare Chauvin v. Superior 
Fire Ins. Co., 283 Pa. 397, 129 A. 326. 


[6] (f) Under the provision in the standard form of fire insurance policies 
that the policy shall be void in case of any fraud or false swearing by the 
insured touching any matter relating to the insurance, before a false statement 
under oath in proofs of loss will vitiate a policy of insurance, such statements 
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must be intentionally false and disclose a purpose to fraudulently overvalue or 
contain a statement of items having no existence. A mere innocent mistake or 
an exaggerated estimate of value will be insufficient for that purpose. Hanover 
Fire Ins. Co. v. Coffman, 218 Ky. 568, 291 S. W. 725; Western Assurance Co. y. 
Ray, 105 Ky. 523, 49 S. W. 326, 20 Ky. Law Rep. 1360; Connecticut Fire Ins. Co. 
v. Union Mercantile Co., 161 Ky. 718, 171 S. W. 407. Likewise a statement of a 
conclusion bona fidely drawn from a given state of facts is not false swearing 
because, forsooth, the insurer or even the courts later draw a different conclusion 
from that state of facts, since the element of an intention to commit a fraud is 
absent, and from the authorities above quoted that is necessary in order to 
vitiate a policy under the provision here invoked. In Joyce on Insurance (2d 
Ed.) p. 3781, it is said: 

“Tt is not only necessary to prove that the swearing was false but that it 
must also be proved that it was done willfully, knowingly and with intent to 
defraud.” 

[7, 8] Applying the foregoing principles to the instant case, it is patent 
that the trial court erred in ordering the directed verdict it did. In the first 
place, the order of condemnation, when read only, as it was, in the light of the 
report of the building inspector on which it was based, does not clearly show 
that the building inspector considerd the building unsafe because of conditions 
created by the fire. There is much in his report which, unexplained, reasonably 
supports the theory that the building was unsafe prior to the fire and even then 
subject to condemnation as a fire menace and dangerous habitation. Of course, 
if the injuries caused by the fire, combined with the antecedent defects, made 
the repairs impracticable or illegal, the insurer is liable as for a total loss. But if 
the condemnation was caused by conditions having no connection with the fire, 
the insurer is liable only for the part destroyed by the fire. On the next trial, 
the appellee will be permitted to show, if she can, that the Commissioners of 
Covington entered the order of condemnation in question because of conditions 
which they considered were created wholly or partially by the fire rendering 
repairs or a restoration impracticable or illegal, in which event the burden wiil 
shift to the appellant to show that the order of condemnation was not supported 
by the facts and the building was in truth only partially destroyed within the 
meaning of such term as hereinbefore defined. 

[9] In the second place, the court erred in refusing to permit the appellant 
to introduce the evidence it had to show that the building was in fact only 
partially destroyed and was capable of repair or restoration legally. As the 
order of condemnation was only prima facie evidence of the facts upon which it 
was based, conceding them to fully support appellee’s theory that the condemna- 
tion was caused by conditions created by the fire, the appellant had the right to 
rebut, if it could, such prima facie case, and the evidence it offered tended to 
do that. 

On the return of this case, the court will, on proper motions of the parties, 
make such rulings upon the pleadings as they now are in the record as to bring 
them in line with contentions of the parties and the rulings herein contained 
upon them. , 

The judgment of the lower court is reversed, with instructions to grant the 
appellant a new trial and for further proceedings consistent with this opinion. 


DOUGHERTY et'al. v. YAZOO & M. V. R. CO. (No. 281.) 
Court of Appeal of Louisiana. First Circuit. May 8, 1928. 
On Rehearing Noy. 10, 1928.. Writ of Review Denied Jan. 2, 1929. 
119 Southern Reporter 543. 


1. JUDGMENT—MOTION TO DISMISS SUIT BECAUSE PLAINTIFF 
FAILED TO SHOW OWNERSHIP OF BURNED BUILDING WAS NOT 
EXCEPTION OF NO CAUSE OF ACTION, AND DISMISSAL WAS ON 
THE MERITS. 

In suit against railroad company for value of building destroyed by fire, motion 
at the trial to dismiss the suit because evidence showed that plaintiffs had no right of 
action for iack of ownership of the building, was not an exception of no cause of 
action, but, in effect, a request for immediate relief without further formality, and 
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court’s dismissal of the suit was a decision on the merits, though court stated 
exception of no cause of action was sustained. 


(For other cases, see Judgment, Dec. Dig. § 572[2].) 


On Rehearing, 

3. INSURANCE—INSURER COULD NOT BE SUBROGATED TO RIGHTS 
OF OWNER AGAINST RAILROAD CAUSING FIRE, WITHOUT CON- 
VENTIONAL SUBROGATION. 

Where lessee was owner of building on leased premises destroyed by fire caus- 
ed by railroad company, and did not have a mere lien thereon, insurance company 
which paid insurance on the building could not be subrogated to lessee’s right to 
sue the railroad company without a conventional subrogation. (Per Mouton, J.) 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


4. INSURANCE—WHERE POLICY WAS TAKEN OUT IN LESSOR’S 
NAME BY LESSEE, WHO OWNED BUILDING AND PAID PREMIUM, 
LESSEE WAS ASSURED AS RESPECTS SUBROGATION. 

Where lessee who owned building, on leased premises took out insurance in 
lessors’ names and paid the premium, and, upon destruction of the building, turned 
over the proceeds to lessors as rent together with the policy, lessee was the assured, 
and, since lessors were not the assured, they could not subrogate the insurance com- 
pany to their right, and, as the insurance company had no right to sue for itself, 
it could not empower lessors to sue for its benefit. (Per Mouton, J.) e 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Elliott, J., dissenting. 

Appeal from Parish of East Baton Rouge; H. F. Brunot, Judge. 


Suit by M. S. Dougherty and others against the Yazoo & Mississippi Valley 
Railroad Company. From a judgment for defendant, plaintiffs appeal. Affirmed. 

Taylor, Porter, Loret & Brooks, of Baton Rouge, for appellants. 

H. Payne Breazeale, of Baton Rouge, for appellee. 

Lecue, J. Carl B. Luikart leased during the year 1915, from the plaintiffs 
herein certain agricultural lands constituting a plantation, situated just north of the 
city of Baton Rouge. About the Ist of November of that year, the crops grown 
by Luikart on the leased plantation were almost entirely destroyed by fire, caused 
by sparks emitted from a locomotive of the defendant company. The crops had 
been harvested and were partly gathered, and, together with a lot of agricultural 
implements, were mostly stored in a barn built by Luikart and situated on the 
premises near the defendant’s tracks. It appears that the sparks first set afire a 
lot of hay that had been stacked in the field near the barn in which it was to be 
stored; that in this manner the fire most likely was communicated to the barn. The 
barn and all of its contents were destroyed. 

Luikart had obtained insurance on his crops, and, for some unexplainable rea- 
son, plaintiffs had obtained in their name a policy of fire insurance on the barn. 
It is admitted that the insurance companies paid up such part of the losses as were 
covered by the policies which they had issued. 

Luikart then brought suit against the defendant railroad company for the loss 
of his crops, and, in his petition, asked that the insurance companies which had al- 
ready paid him, be recognized as beneficiaries of so much of his demand as had 
been satisfied by them under their policies. 

A similar suit, which is now on appeal before us, was brought by plaintiffs 
against defendant railroad company for the value of the barn (building), and they 
ask, as did Luikart, that the insurance company which issued to them the policy 
on the barn be recognized as beneficiary of such part of the judgment which they 
might secure from the court, as will reimburse that insurance company for the loss 
which it has paid to them under the policy. ° 

The two suits involving the same principal issue, that is, whether the fire had 
been caused by fhe fault of the defendant company, were tried together in the dis- 
—- court, and, by agreement of counsel, the same note of evidence was used in 
oth cases. 

The district court rendered judgment in favor of Luikart for $4,786.22, and 
the defendant appealed to the Supreme Court. In the case of the plaintiffs herein, 
the demand, which was for $758, was rejected, and they have appealed to this court. 
By consent of all parties, the record in this case was shelved, and no action was ta- 
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ken until lately or after the Supreme Court had finally decided the appeal of Lui- 
kart. 

It seems that during the consolidated trial of the two cases in the district court, 
it developed that the plaintiffs in this case were unable to show ownership of the 
barn, the value of which they were claiming from the railroad company. Luikar as 
a witness testified that he built the barn, and when asked whether he had built it 
for the plaintiffs Dougherty, he said that he had built it for himself. He seemed 
to believe that as 4 matter of law he would not have the right to remove it at the 
expiration of the lease. In this conclusion, he, of course, erred as to the law. He 
permitted, however, that the policy of insurance on the barn be taken out in the 
name of Dougherty, but he (Luikart) paid the premium on the policy. It is not 
disputed that Dougherty, as landlord, had an insurable interest in the barn to se- 
cure his right of pledge for the rent of the place. There is no question that the 
barn was built by Luikart for his own use, and that the plaintiffs Dougherty had 
no title to it at the time it was destroyed by fire. 

[1] After the note of evidence had been closed, defendant filed the following 
motion: 

“In this matter now comes defendant, the Yazoo and Mississippi Valley Rail- 
road Company and moves your Honorable Court in view of the testimony devel- 
oped herein since the trial of this case has begun, to dismiss the said suit as the 
said evidence shows that plaintiffs have no right to maintain this action for lack 
of ownership.” 

The trial judge in his judgment says: “For reasons orally assigned, the Court 
sustains the exception of ‘no cause of action’ filed herein on the trial and referred 
to the merits ** * it is therefore ordered * * * that there be judgment 
against plaintiffs dismissing this suit at plaintiffs’ cost.” 

Much of the apparent confusion that arose in the argument of the case springs 
from the fact that our learned Brother in his judgment calls the motion filed by 
defendant an exception of no cause of action. s 

The motion which is above fully transcribed, and which was filed by defendant 
after the evidence had all been taken down, is akin to such motion as is prevalent 
under common-law practice, by which one of the parties in a jury trial moves the 
court to take the case from the jury and to direct a verdict where the evidence 
leaves no doubt as to the judgment which should be rendered. Such practice is 
foreign to our civil law system, and the motion merely amounts to a request for 
immediate relief without further formality. It might with equal propriety be filed 
by either party after trial on the merits in every case submitted to a court of jus- 
tice. It is certainly not an exception of “no cause of action,” a plea which under 
our practice must be heard and considered on the face of the pleadings and not on 
the face of the evidence. 

What the trial judge did actually do in this case was to decide the case on its 
merits, and to reject plaintiffs’ demand, because plaintiffs did not own the barn 
for the value of which they were suing defendant. The evidence clearly shows that 
the barn was built by Luikart, a lessee, for his own benefit; that it could not form 
a part of the realty, the land which belonged to plaintiffs; and that it was just like 
any other movable placed by the lessee for his own use and enjoyment, on the land 
of the lessor. The evidence clearly shows that the barn at the time it was destroyed 
by fire belonged to Luikart. 


For these reasons, plaintiffs’ demand is refused and rejected, and the judgment 
appealed from is affirmed. 


On Rehearing. 


Mouton, J. Luikart leased a farm from plaintiffs, and during the term of the 
lease built a barn on the land. The barn was destroyed by fire caused by sparks 
emitted from a train of defendant company. The barn was insured with the Spring- 
field Fire & Marine Insurance Company, in the name of plaintiffs, Luikart’s les- 
sors. The barn belonged to Luikart, who paid the premium on the policy. Lwuikart, 
being under the mistaken idea that the barn was the property of his lessors, con- 
sented to the issuance of the policy in the name of the estate of N. S. Dougherty. 
Plaintiffs, as lessors, had a lien on the barn but did not take the policy to safe- 
guard their privilege, and did not pay the premium. Luikart was the assured. 

The policy was for $600, which was adjusted with the insurance company for 
$568 by plaintiffs. Upon recovering that amount, plaintiffs as the agent of the 
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Dougherty estate, by written contract, transferred all of the rights of the estate 
against defendant railroad company, and undertook to constitute the insurance com- 
pany their subrogee. 

Plaintiffs claim $758, the alleged value of the barn, out of which it is asked 
that $568.50 be decreed to the insurance company, as subrogee. 

(2] Luikart testifies that when the insurance was collected it was turned over 
to plaintiffs for his rent. As hereinabove stated, the policy was for $600, and had 
been adjusted for $568 by plaintiffs. Plaintiffs were not owners of the barn, and 
could not demand its value nor a claim therefor, as Luikart had made no transfer 
of such a claim to plaintiffs. 

[3] Luikart says he turned the insurance over to plaintiffs, which the evidence 
shows was for $600, and had been adjusted for $568. If plaintiffs have any rights 
they must be limited to $568 demanded for the benefit of the subrogee. Luikart 
was the owner of the barn and could not possibly have any lien or mortgage 
against it. The barn was destroyed by fire and went into smoke, leaving to Lui- 
kart a mere claim for its value. If he had had a lien against the property destroyed, 
upon receiving payment by way of rent from Dougherty, it could be contended that 
the insurance company would have been legally subrogated to the rights of Lui- 
kart. As he had a bare claim only, against defendant company, a conventional sub- 
rogation from Luikart to the insurance company would have been essential to con- 
stitute the latter his subrogee. The record shows no such subrogation, and none 
to Dougherty, who, if any had been made in his favor, it might possibly be said 
he had conveyed his subrogated rights to the insurance company. \ 

[4] If plaintiffs had been the assured and had paid the premium on the policy, 
there would be ground for contention that, as they had a lien or lessor’s privilege, 
the payment of the insurance money which they were permitted to retain for the 
rent, had effected a legal subrogation in favor of the company to the sum of $568, 
for which the policy had been adjusted. Such were, however, not the facts. Lui- 
kart owned the barn, paid the premium, and was the assured. That he was the 
assured appears also from the fact that when the money was collected for the rent 
he turned over to plaintiffs the insurance policy. If they had been the assured such 
“turning over” would have been entirely unnecessary. 


[5] As plaintiffs were not the assured they could not make the insurance com- 
pany a subrogee. They had no authority whatsoever from Luikart to confer any 
such rights on the insurance company, which is neither a legal nor conventional sub- 
rogee. Not being subrogated to Luikart, the assured, the insurance company had 
no right to sue for itself, and consequently could not empower plaintiffs as their 
agent to institute this suit for the amount paid by it on the policy. This involves 
a question of the right to sue on the part of plaintiffs, and not one of capacity which 
could have required an exception in limine. The exception filed by defendant was 
timely and was properly maintained. 

Our original decree is therefore reinstated, and the judgment below is affirmed. 

LECHE, J. (concurring). The facts in this case were stated in the original opin- 
ion, but it is not amiss to restate some of them, in so far as they have a pertinent 


bearing upon the issues involved. It is also proper that the pleadings be likewise 
adverted to for the same reason. 


Plaintiffs in their petition do not allege that they were the owners of the barn 
when it was destroyed by fire, but they do pray for judgment against the Yazoo & 
Mississippi Valley Railroad Company, for the full value of the barn, for them- 
= in part, and for the insurance company for the balance, as beneficiary and 
subrogee. 

The only reasonable theory applicable to their petition is that they sue as 
owners. That was the position which they assumed when the case was first argued 
before this court both in oral argument and in their brief. This court held in its 
original opinion that the barn was the property of Luikart and that it did not 
belong to plaintiffs. In their application for a rehearing, no complaint is made of 
the finding of this court upon that point. In fact in their brief for a rehearing 
they frankly admit that they are mere nominal parties. 

[6] So that we have here a case where a suit is brought by plaintiffs in their 
own name and for their own benefit, in which they seek to recover the value of 
property which did not belong to them. They do not allege that they are agents of 
the owner; neither do they attempt to offer proof of agency. They now claim that 
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they are suing for the benefit of the insurance company; that they are mere -nominal 
parties; and that the real party in interest is the insurance company. Then where 
do they derive the right to sue for the benefit of the insurance company? The 
insurance company is not a party to this suit, nor is there any allegation or 
proof in the record that the insurance company has authorized plaintiffs to insti- 
tute this suit for its benefit. It is elementary that the capacity and interest of one 
who brings an action must be alleged to enable him to recover. St. Patrick’s 
Church v. Ice Co., 44 La. Ann. 1021, 11 So. 682; C. P. art. 15. No one, unless in- 
terested, may sue to champion the rights of others. Ingram v. Heintz, 112 La. 497 
36 So. 507; West v. Negrotto, 52 La. Ann. 391, 27 So. 75; Succession of Keppel, 
113 La. 261, 36 So. 955; Barrow v. Grant’s Estate; 113 La. 297, 36 So. 970; Conery 
v. His Creditors, 118 La. 168, 42 So. 760. 

So that we have before us a suit in which the plaintiff has no interest, directly 
or indirectly, and where he contends in argument that he is suing for the benefit 
of a third person, who is a stranger in the case, without any alleged or accredited 
authority ; and this alone is enough'to justify a judgment dismissing his demand. 

[7] It is suggested that want of capacity must be attacked in limine. This un- 
doubtedly would have done if plaintiffs had sued in a representative capacity, 
but they sued as owners. It was only when the evidence showed that they were 
not owners that their want of capacity became an issue in the case, and it was then 
too late to except in limine to their want of capacity, There would have been no 
ground or reason to object to their right to sue for the benefit of the insurance 
company if they had been owners of the barn. Hanton v. New Orleans & C. R. 
Light & Power Co., 124 La. 562, 50 So. 544; Reisz v. Kansas City Southern R. Co., 
148 La. 929, 88 So. 120. The court in these cases and others announces that an 
owner may sue a tort-feasor for his own damage, and that he may in the same 
suit sue for the benefit of his insurer and subrogee in order to avoid a multiplicity 
of suits and in order to avoid splitting an indivisible cause of action. To decide 
otherwise in this case would be in direct conflict with these decisions. 

I therefore concur in the decree. 

Elliott, J. (dissenting). I have concluded that the judgment appealed from is 
erroneous to the extent of $568.50 and should be reversed, and judgment rendered 
to that extent in favor of the plaintiff; that the Springfield Fire & Marine Insur- 
ance Company should be decreed to be the beneficiary and subrogee of said judg- 
ment, as prayed for; that our former opinion, as well as the one presently handed 
down, is erroneous. 

The facts are stated in our original opinion and again in the opinion on rehear- 
ing. 

The barn having been destroyed during the life of the lease, Luikart’s right 
to it existed at that time under the law. Civil Code, 2726. But Luikart did not 
look on the barn as insurable in his name, so he obtained the insurance on it in 
the name of “estate of N. S. Dougherty,” owners of the plantation; but he paid 
the premiums. The policy states that the barn is situated on the premises of the 
assured, and there is nothing in it that indicates that the assured was not the owner. 

The insurance company paid the loss to “estate of N. S. Dougherty,” and re- 
ceived from them an assignment of all their rights of action against the railroad 
company on account of the bufning of the barn, subrogating the insurance company 
to their rights of every kind on that account. 


The “estate of N. S. Dougherty” alleges to the court that the barn was worth 
$758.50 and claims the amount as due them, but that $565.50 of this amount is for 
the use and benefit of the Springfield Fire & Marine Insurance Company, subro- 
gee to said amount. They pray for judgment in their favor for $758, but that the 
Springfield Fire & Marine Insurance Company be decreed to be the beneficiary and 
subrogee of the said judgment to the extent of $565.50. 


The petition does not expressly allege ownership of the barn in the plaintiffs, 
but alleges ownership of the land and the burning of the barn situated thereon, 
which may be understood as meaning that the barn belonged to them as part of 
the plantation. 


The court holds that plaintiff was not the assured, and that, not being sub- 
rogee to Luikart’s rights, they have no right to sue for the benefit of the insur- 
ance company. This holding, I now think, fails to give full effect and meaning to 
the law, Code Prac. art. 15, which provides: “An action can only be brought by 
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ad 
one having a real and actual interest, which he pursues, but as soon as that in- 
terest arises he may bring his action.” 

I conclude after closer thought that, to have “a real and actual interest,” with- 
in the meaning of the law, does not require that the interest be proprietary or fi- 
nancial in the sense that nobody but the one who brings the suit can profit by the 
recovery. 

In a suit on a note payable to bearer, the holder of it may sue and compel 
payment to himself, although he may not be the actual owner. 

The right of action conferred by law on the father and mother of a minor by 
C. C. art. 235, and whereby they are authorized to appear for their minor children 
in court in every kind of civil action, is not based on the real and actual interest 
of the father and mother in the recovery or defense, but on that of the minor 
for whose benefit they appear in court. So, where the suit is based on the obliga- 
tion of the party who commits an injury to compel him to make good the wrong, 
it makes no difference to the wrongdoer under C. C. art. 2315, if the injured party 
has been insured against the injurious act and has received payment from the in- 
surer on that account. The party injured still has his action against the wrongdoer, 
and the wrongdoer is not concerned in the payment. 

The case of U. S. v. N. O. P. R. Co., 248 U. S. 507, 39 S. Ct. 175, 63 L. Ed. 
388, deals with a patent fraudulently obtained. The court, seeking to set aside 
the fraudulent act, not to benefit any particular person but to prevent the fraud, 
says on page 518 of 248 U. S. (39 S. Ct. 178): “The right of the United States 
to maintain the suits is questioned on the ground that the enforcement of the as- 
serted trust is a matter in which the United States is without interest or con- 
cern. Were the premises tenable, the conclusion would follow as of course. But 
the premise is not tenable. A pecuniary interest in the relief sought is not es- 
sential; it is enough if there be interest or concern arising out of an obligation to 
those for whose benefit the suits are brought.” 

In this case Luikart having by means of the policy taken out on the barn in 
the name of “estate of N. S. Dougherty” received the proceeds of the barn, he 
cannot say that the assignment and subrogation which the assured made in favor 
of the insurance company did not vest in the insurance company all his rights of 
action against the railroad on account of the burning of the barn. 

To my mind, it does not follow, because of plaintiffs’ allegation to the court, 
that the railroad company is indebted to them for the value of the barn, but that 
the suit is to the extent stated for the use and benefit of an insurance company, 
prays for judgment for its value, and, further, that the judgment up to an amount 
stated be decreed as against the pleader for the use and benefit of the insurance 
company, together with proof on the trial that Luikart was the actual owner of the 
barn at the time it was burned, that the railroad company is therefore released 
from its obligation to make good to the plaintiffs the loss occasioned by its fault. 

The suit does not alter the defense. Payment of the judgment will discharge 
the railroad company on account of the barn. 

Defendant’s answer indicates that, in answering, it did not depend on a de- 
fense of that kind. The claim of the plaintiff for the use and benefit of the insur- 
ance company is advanced in article XII of their petition. In its answer to this 
averment defendant says “that as to paragraph 12, it neither admits nor denies, 
having no information as to them,” which is tantamount to saying that it is not 
concerned with plaintiffs’ averment in article XII. The former latent, and as to 
the defendant. unknown, rights of Luikart in the barn, and the fact that plaintiffs 
allege what they propose to do with the sum recovered and pray that the right 
of such beneficiary be recognized as against themselves, does not concern the de- 
fendant. The plaintiffs, occupying through the act of Luikart the position of as- 
sured and owner of the barn as regards the insurer, entitles them to take the same 
position toward the railroad cbmpany with reference to recovering on account of 
its loss caused by the railroad company’s fault. 

_ The situation is such that plaintiffs may, in my opinion, be recognized as hav- 
ing the requisite interest under the law, Code of Practice, art. 15, to maintain this 
action. The case, as I see it, is governed by Hanton v. N. O. & C. R. Light & 
Power Co., 124 La. 562, 50 So. 544, and Reiz v. Kansas City Southern R. Co., 148 
La. 929, 88 So. 120, cited in plaintiffs’ brief. In the present case, as in the case 
last cited, the question of the right to sue was not raised in limine litis, and the 
Supreme Court acting on it took occasion to say: “The practice of suing by one 
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party for the use and benefit of another, has been recognized by this court in a 
number of cases’”—citing authorities. — 
For these reasons, I respectfully dissent. 


NICHOLS v. CONTINENTAL INS. CO. 
Supreme Judicial Court of Massachusetts. Bristol. Jan. 5, 1929. 
164 Northeastern Reporter 442. 

1, INSURANCE—INSURED, NOT RENDERING WRITTEN STATEMENT 
OF LOSS UNTIL NEARLY YEAR AFTER FIRE, HELD NOT ENTI- 
TLED TO RECOVER (G. L. c. 175 §§ 99, 102). 

Insured, not rendering to insurer or its local agent written statement of loss 
by fire, occurring on November 24, 1925, until October, 1926, did not comply with 
G. L. c. 175, §§ 99, 102, and hence cannot recover on policy for such loss, in ab- 
sence of circumstances explaining or excusing delay. 

(For other cases, see Insurance, § 539[5].) 

2. INSURANCE—RENDERING OF WRITTEN STATEMENT OF LOSS 
FORTHWITH IS CONDITION PRECEDENT TO RECOVERY UNDER 
POLICY: (C. L. c. 175, $§ 99, 102). 

Rendering of statement of loss by fire forthwith, as provided by G. L. c. 175, 
§§ 99, 102, is condition precedent to right of assured to recover for loss under pol- 
sey. 

(For other cases, see Insurance, Dec. Dig. § 539[4].) 

3. INSURANCE—EACH OF COMPANIES ISSUING POLICIES ON PROP- 
ERTY WAS ENTITLED TO WRITTEN NOTICE OF FIRE (G. L. c. 175, 
§§ 99, 102). 

Each of five fire insurance policies on certain property being a separate contract 
between insured and the several companies issuing them, each company was en- 
titled to written notice of fire, as provided in policies and G. L. c. 175, §§ 99, 102. 

(For other cases, see Insurance, Dec. Dig. § 535.) 


4. INSURANCE—NOTICE TO LOCAL AGENT THAT PROPERTY : IN- 
SURED UNDER DESIGNATED POLICIES WAS DESTROYED BY 
FIRE HELD NOT NOTICE TO COMPANY ISSUING ANOTHER POL- 
ICY (G..L. c 175, § 99, cl. 7). 

Notice to local agent of five insurance companies that property insured under 
four designated policies was destroyed by fire held not notice to company issuing 
fifth policy, under G. L. c. 175, § 99, cl. 7. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

5. INSURANCE—LOCAL AGENT’S KNOWLEDGE THAT PROPERTY 
WAS COVERED BY POLICY NOT DESIGNATED IN NOTICE OF 
LOSS WOULD NOT EXCUSE INSURED FROM FURNISHING WRIT- 
TEN STATEMENT TO COMPANY ISSUING IT (G. L. C. 175, § 102). 
Knowledge of local agent, when he received written notice of destruction by 

fire of property insured under designated policies issued by four of five companies 

represented by him, that property was also covered by policy issued by fifth com- 
pany, would not excuse insured from furnishing it with sworn written statement or 

notifying agent forthwith, under G. L. c. 175, § 102. 

(For other cases, see Insurance, Dec. Dig.'§ 536.) 


Report from Superior Court, Bristol County; Marcus Morton, Judge. 

Action by Albert J. Nichols against the Continental Insurance Company. Ver- 
dict for defendant. On report. Verdict sustained, and judgment rendered for de- 
fendant. 

A. Fuller, of Taunton, for plaintiff. 

B. A. Brickley, of Boston, for defendant. 

Crossy, J. This is an action of contract on a policy of insurance against loss 
by fire. The case is before us on a report, wherein it is recited that the plaintiff 
owned a dwelling house, in the town of Falmouth, which was insured against loss 
by fire by five separate policies, issued by five different companies in various amounts. 
All the policies were issued by the same agent, whose office was in the town of 
Falmouth, and were payable to the same mortgagee as his interest might appear. 


The house was destroyed by fire on November 24, 1925, all the policies being then 
in force. 





Fire] Nichols v.. Continental Ins. Co. 699 


The plaintiff learned of the. fire on the following day,. and.,on November: 26, 
1925, saw the agent at Falmouth and made an oral. report of the loss. . Qn ,No- 
vember 28, the following notice was mailed by Albert Fuller, the plaintiff’s attor- 
ney, to the agent, and was duly received by him: ' 

“This is to give you notice that property insured under the following. policies 
was totally destroyed by fire on November 25, 1925, the cause. of..the fire being 
unknown: Policy No. 781203 Phoenix Assurance Co. $3,650.00 Policy No. 1285 
Springfield Ins. Co. $1,000.00 Policy No. 1092 Providence-Washington Insurance 
Co. $1,500.00 Policy No. 1272 Springfield $1,000.00 [This policy covered a garage 
and is not material in the case]. Will you kindly send to Albert Fuller, 5 Taunton 
Green, Taunton, Mass., form of proof of loss at your earliest convenience.” 

On December 11, 1925, the plaintiff's attorney wrote to the agent stating that, 
under date of November 28, he gave notice in behalf of the. plaintiff that certain 
property insured through the agent had been destroyed by fire, and requesting 
that forms for proof of loss be sent; that the writer had received for the Barn- 
stable County Mutual Insurance Company such form, but had not. received any 
for the other companies, and requested that these be forwarded. Separate notice 
of loss had been given by the insured to the Barnstable County Mutual Insurance 
Company. The policy in that company, and the policies in the companies named in 
the notice of November 28, were in the possession of the mortgagee at the time 
of the loss by fire. The loss under these policies was adjusted and paid by the 
several companies. 

Eleven months after the fire the plaintiff found among his papers the policy is- 
sued by the defendant company and give immediate notice to the defendant. It 
is agreed that the total loss on the dwelling house was $10,560, and that the pro- 
portion of the policy issued by the defendant to the total insurance is 31.33 per cent. 
of the whole, making the loss claimed by the plaintiff under the policy issued by 
the defendant $3,308.44. The mortgagee has released all interest under this policy. 
In his opening to the jury the plaintiff's counsel stated the foregoing facts, and 
the defendant moved that a verdict be directed in its favor. The presiding judge 


ruled that, as matter of law, sufficient notice to the defendant had not been given, 
and allowed the motion. The plaintiff excepted. 


[1, 2] It thus appears that no statement in writing sworn to by the insured 
was forthwith rendered to the company as required by the terms of the policy, G. 
L. c. 175, §§ 99, 102, nor to its local agent as required by clause 7 of said section 
99. Although the fire occurred on November 24, 1925, no statement of the loss 
was given to the defendant until October, 1926. It is plain that the statutory pro- 
vision relating to the policy was not complied with. The record discloses no cir- 
cumstances to explain or excuse the long delay in executing and delivering the 
statement of loss. The rendering of such statement forthwith is a condition pre- 
cedent to the right of the assured to recover for a loss under a policy. Parker v. 
Middlesex Mutual Assurance Co., 179 Mass. 528, 530, 61 N. E. 215; Boruszweski 
v. Middlesex Mutual Assurance Co., 186 Mass. 589, 72 N. E. 250; Bennett v. AStna 
Ins. Co., 201 Mass. 554, 88 N. E. 335, 131 Am. St. Rep. 414; Swaine v. Teutonia 
Fire Ins. Co., 222 Mass. 108, 109 N. E. 825. There is nothing in the record to show 
that the defendant waived any legal right vested ’in it under the policy. 


[3, 4] G. L. c. 175, § 99, cl. 7, provides that “there shall be printed or stamped 
on the filing back of every policy, in clear type not smaller than long primer, the 
words ‘In case of fire notify the company or its local agent at once in writing.’ ” 
It is the contention of the plaintiff that the policy issued by the defendant covered 
the same property as the other policies specifically named in the written notice sent 
by the plaintiff's attorney to the agent of the insurance companies, and dated No- 
vember 28, 1925; that particular reference to any policy was not required if from 
the notice the property insured and its location could be identified. 

Each of the five policies on the property constituted a separate contract be- 
tween the plaintiff and the several companies, and each was entitled to receive no- 
tice in writing of the fire as provided in the policy and the provisions of the sta- 
tute. The circumstance that the plaintiff gave to the defendant’s local agent notice 
forthwith of the fire, and that the property was insured under four policies issued 
7 et other than the defendant, cannot be construed as a notice to the de- 
endant. 


[5] G. L. ¢. 175, § 102, provides that: “In case of loss under any fire insurance 
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policy in the standard form. * * * the company shall not, in defense of any 
action, avail itself of the omission on the part of the insured to furnish forthwith 
to the company the sworn written statement required by said standard form pro- 
vided the insured has, after such loss, forthwith in writing notified the company 
at its home office or at the office of the agency issuing the policy, of the fire, and 
the location thereof. * * *” 

_ It is not contended by the plaintiff that he furnished the defendant or 
its agent with any sworn written statement of the fire, as required by the 
policy, upon which this action is brought. The written notice in the letter dated 
November 28, 1925, to the local agent cannot be construed as a notice to him as 
agent of the defendant; by its terms it was a notice to him as the agent of four 
other companies. If the agent knew when he received the written notice from 
the plaintiff's attorney, dated November 28,- 1925, that the property destroyed by 
fire was covered by a policy issued by the defendant, such knowledge would not 
excuse the insured from furnishing the company with the sworn written statement 
or from notifying the agent forthwith in writing of the fire and the location thereof. 
It follows that the provisions of G. L. c. 175, § 102, are not applicable to the facts 
in the present case. The presiding judge rightly ruled that sufficient notice had 


not been given to the defendant. In accordance with the terms of the report the 
entry must be: 


Verdict to stand. 
Judgment for the defendant. 


. 


FARMERS’ MUT. FIRE ASS’N OF MIDLAND, ISABELLA AND GRATIOT 
COUNTIES et al. v. SMITH et al. (No. 110.) 
Supreme Court of Michigan. Jan. 7, 1929. 
222 Northwestern Reporter 727. 

INJUNCTION—IN INSURER’S SUIT TO CANCEL FIRE POLICY, EQUITY 
CANNOT RESTRAIN INSURED’S PROSECUTION OF TORT ACTION 
AGAINST PLAINTIFF. 

In insurer’s suit to cancel fire policy, court of equity was without power to re- 
strain prosecution of tort action for negligence, fraud, and deceit by insured against 
plaintiff, since equity courts are not provided with necessary machinery to try or- 
dinary tort case in which parties are entitled to trial by jury, and matter in contro- 
versy was wholly independent. 

(For other cases, see Injunction, Dec. Dig. § 26[1].) 

Appeal from Circuit Court, Midland County, in Chancery; Ray Hart, Judge. 

Suit by the Farmers’ Mutual Fire Association of Midland, Isabella and Gra- 
tiot Counties against Nelson S. Smith and another, in which William Woodcock 
and others intervened as plaintiffs. Decree for plaintiffs, and defendants appeal. 
Affirmed in part, and reversed in part. 

Plaintiff insurance company is a mutual company and was authorized to write 
insurance in the counties of Midland, Isabella, and Gratiot. In the forepart of 
1926, it decided to extend its activities to include Bay, Clare, Saginaw, and Glad- 
win counties. It caused amendments to its articles of association to be submitted 
to the insurance commissioner but the commissioner and the Attorney General both 
disapproved them as submitted. James A. Reeder, who lived at Clare, desired to 
there act-as its agent when the new territory was taken in and wrote plaintiff. He 
was looked upon with favor, and sample copies of its policy and of applications 
for insurance were sent him. Defendant Nelson S. Smith owned a farm in Clare 
county with extensive buildings. He got in touch with Reeder, and an application 
for insurance was filled out, and the amount of the premium was paid to Reeder; 
later this application was sent in tothe company. This was in March and before 
the company had succeeded in getting its matters with insurance department 
straightened out, although it was expecting daily that it would be authorized to do 
business in the new territory. On March 30, the house on Smith’s farm burned; 
on April 8, the company issued and sent to Smith its policy of insurance on the 
farm buildings. It was not then authorized to do business in Clare county; it did 
know of the fire. Smith urged the company to pay the loss, but it denied lia- 

ility. 

On June 5, Smith brought suit in the Gratiot circuit against the company, Wil- 
liam Woodcock, its president, August Rhode, its secretary, and Mr. Reeder. Before 





Fire] Farmers’ Mut. Fire Ass’n. of Midland, Isabella and Gratiot 701 
Counties et al v. Smith et al 


the declaration in that case was filed, the company alone filed this bill in-the Mid- 
land circuit to cancel the policy.and to perpetually restrain the Gratiot cdéunty ac- 
tion.. When the declaration in the Gratiot county suit was filed, it- was found that 
it counted solely in tort, charging, as basis of recovery, negligence and fraud and 
deceit, and in no way was it sought to recover on the policy. The individual de- 
fendants in the Gratiot county suit later intervened in this suit and were join 
as plaintiffs. Upon the hearing of the instant case, counsel for Mr. Smith con- 
ceded that the policy was of no force, and stated they were willing that-a decree 
be entered canceling it. They, however, insisted that the Gratiot county action -was 
one in tort, one which they had a right to try to a jury; that was in no way con- 
nected with the policy; and that the rule that equity having acquired jurisdiction 
will retain it to adjust the matters in controversy between the parties does not ex- 
tend to other causes of action entirely independent and apart from the one involved 
in the bill. They offered no proof, and here appeal from a decree which not only 
canceled the policy, but which also determined the facts involved in the Gratiot 
county case adversely to Mr. Smith’s claim and restrained him from further pro- 
secuting that suit. 

Argued before the Entire Bench. 

Charles H. Goggin and William A. Bahlke, both of Alma, for appellants. 

Kinnane & Leibrand, of Bay City, for appellees. 

FELLOWS, J. (after stating the facts as above). It cannot be questioned, since 
John Hancock Mutual Life Insurance Co. v. Dick, 114 Mich. 337, 72 N. W. 179, 
43 L. R. A. 566, that in this state a court of equity has jurisdiction to cancel an 
outstanding insurance policy where grounds for equitable relief are present. Ap- 
pellants’ counsel do not question such jurisdiction, nor do they deny the general 
rule that a court of equity having assumed jurisdiction will retain it to settle the 
entire controversy, to do justice to the parties. They insist that such rule is not 
applicable where the matter in controversy between the parties is wholly independ- 
ent, as it is here, of the matter which gave the court jurisdiction, i. e., the matter 
alleged ‘in the bill. So far as we have been able to ascertain, the text-writers and 
courts sustain this contention. In 10 R. C. L. p. 374, it is said: “Furthermore, it 
may be said that while the doctrine that equity having jurisdiction for one purpose 
disposes of all matters involved in the case, though some be of legal cognizance, is 
generally true where the rights concerned arise out of the same transaction, never- 
theless it has no application where the rights involved grow out of other contracts 
or independent transactions.” In 21 C. J. p. 148, the rule is thus stated: “The doc- 
trine of retaining jurisdiction to settle the entire controversy is confined to the de- 
termination of rights dependent upon, or at least germane to, the subject matter 
and main purpose of the bill. Jurisdiction will not be retained to adjust independ- 
ent controversies between the parties or controversies beyond the scope of that 
raised by~the bill.” 

In Poe v. Munich Re-Insurance Co., 126 Md. 520, 95 A. 164, it is held (quot- 
ing from the syllabus): “The doctrine that equity will retain jurisdiction to settle 
the entire controversy is confined to the determination of rights dependent upon 
or germane to the subject-matters and main purposes of the bill. Jurisdiction will 
not be retained to adjust independent controversies between the parties, or contro- 
versies beyond the scope of that raised by the bill.” In Haggin’s Heirs v. Peck, 10 
B. Mon. (Ky.) 210, it was said by the court: “It does not follow because a court 
of equity has jurisdiction of one matter of controversy between parties, that there- 
fore, it may proceed, for the purpose of putting an end to litigation, to take cogni- 
zance of all matters of controversy between the same parties, whether legal or 
equitable.” See, also, Deepwater R. Co. v. D. H. Motter & Co., 60 W. Va. 55, 53 S. 
E. 705, 116 Am. St. Rep. 873; Fulton v. Fisher, 239 Mo.-116, 143 S. W. 438; Lodor 
v. McGovern, 48 N. J. Eq. 275, 22 A. 199, 27 Am. St. Rep. 446; Harris v. Smith, 
133 Ar. 250, 202 S. W. 244; Hooe v. Harrison, 11 Ala. 499; note 116 Am. St. Rep. 
877; 1 Pomeroy, Equity Jurisprudence (3d Ed.) § 237. 

Courts of equity are not provided with the necessary machinery to try the or- 
dinary tort case. Parties to such actions are entitled to a trial by jury. The fact 
that such partiés may have disputes properly cognizable by a court of equity, does 
not draw to such court jurisdiction of indeperident controversies. Lét us illustrate: 
A had a policy of accident insurance in B insurance company. A receives personal 
injuries by an automobile owned by the B insurance company and negligently op- 
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erated by its agent. A claims that he is entitled to recover on his policy of insur- 
ance and also to recover in action of tort for the negligent operation of the 
insurance company’s car. Could it be successfully contended that the B insurance 
company, by filing a bill to cancel the policy of insurance on the ground of fraud, 
could and would thereby draw to the chancery court jurisdiction to try and 
determine the personal injury case, upon theory that the court of equity having 
acquired jurisdiction would retain it to settle all disputes between the parties? 
Manifestly not. The asking of the question furnishes its answer. 

So far as the decree cancels the insurance policy, it is affirmed. So far as it 
decides the facts involved in the Gratiot county case and restrains its further pro- 
secution, it is reversed. Appellants will have costs. 

Fead, C. J., and North, Wiest, Clark, McDonald, Potter, and Sharpe, JJ., con- 
cur. 


YEARND v. NORTHERN INS. CO. OF NEW YORK. 
(No. 102, Oct. Term.) 
Supreme Court of Michigan. Jan. 7, 1929. 
222 Northwestern Reporter 737. 

1. INSURANCE—STATUTE AS TO EFFECT OF BREACH OF CONDITION 
HELD NOT TO AFFECT’ INSURER’S RIGHT OF CANCELLATION 
(PUB. ACTS 1921, NO. 264). 

Pub. Acts 1921, No. 264, providing that fire policy shall not be declared void 
by insurer for breach of condition if insurer has not been injured, etc., relates to 
denial of liability after loss and not to insurer’s right by contract or statute to 
cancel before loss. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


2. INSURANCE—UNDER STATUTE, CAUSAL RELATION BETWEEN 
BREACH OF CONDITION AND LOSS IS NECESSARY TO DEFEAT 
RECOVERY ON FIRE POLICY (PUB. ACTS 1921, NO. 264). 

Under Pub. Acts 1921, No. 264, providing that fire policy shall not be declared 
void for breach of condition if insurer has not been injured or loss has not 
occurred during breach and by reason thereof, breach is not available in defense 
unless there was causal relation between breach and loss. 

(For other cases, see Insurance, Dec. Dig. 309.) 

On rehearing. Former opinion adhered to and judgment affirmed. 
For former opinion, see 217 N. W. 8, 241 Mich. 413. 

Argued before the Entire Bench. 


Pailthorp & Pailthorp, of Petoskey, for appellant. 

W. H. Yearnd, of Cadillac, in pro. per. 

CLaRK, J. The opinion in this case appears in 241 Mich. 413, 217 N. W. 8. 
This court, after rule time, and on its own motion, ordered a rehearing and 
invited Hon. Henry C. Walters of the Detroit bar to brief and to argue orally as 
friend of the court the question presented. He filed an excellent brief, and made 
a well-considered argument. The question is on the construction of Act 264, 
Pub. Acts of 1921 (Comp. Laws Supp. 1922, § 9100 [254]), quoting: 

“No policy of fire insurance shall hereafter be declared void by the insurer 
for the breach of any condition of the policy if the insurer has not been injured 
by such breach, or where a loss has not occurred during such breach, and by 
reason of such breach of condition.” 

The history of this statute is set forth in Lagden v. Concordia Mut. Fire Ins. 
Co., 188 Mich. 689, 154 N. W. 87, 158 N. W. 848. It was first enacted in 1897 
(Pub. Acts 1897, No. 167). In its present and amended form it was enacted in 
1911 (Pub. Acts 1911, No. 128), and continued until the legislative session of 1917, 
when it was omitted, inadvertently it is said, from Act 256, Pub. Acts of 1917, 
known as the Insurance Code. It was re-enacted in 1921 in the exact language 
of the act of 1911. 

The statute has two features: First, no policy of fire insurance shall be 
declared void by the insurer for breach of any condition of the policy if the 
insurer has not been injured by the breach. Second, no policy of fire insurance 
shall be declared void by the insurer for the breach of any condition of the policy 
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where a loss has not occurred during such breach and by reason of such breach 
of condition. 

[1] The statute does not affect the contract and statutory right of the 
insurer to cancel before loss. It does relate to denial of liability or defense after 
loss. 

[2] The second feature of the statute, above stated, is certainly to the effect 
that, after loss, the insurer may not deny liability and defend “if the fire was not 
caused by a breach of condition, even though the breach was existing at the 
time of the fire” (quoting from the Lagden Case). This part of the statute is 
that to deny liability or to defend on a loss there must be a casual relation 
between the breach and the loss. That the Legislature so intended is plainly 
indicated by the roe ra of that part of the statute and by its changing by the 
act of 1901 the word ‘ to “and,” italicized above. 

The difficulty is not of the proper interpretation of this feature of the 
statute, but of the first feature above stated. That feature, stated affirmatively, 
is that the insurer many deny liability and defend for the breach of any condition 
of the policy by showing the breach and that the insurer has been injured thereby. 
There are no conditions in the standard form of fire insurance policy the breach 
of which does not injure the insurer. It is not to be considered that any condition 
of such policy, prescribed by the Legislature and contracted by the parties, is so 
immaterial that a breach is without injury. It cannot be doubted that a breach 
of conditions against increase in hazard such as keeping explosives, gas, etc., on 
the premises, or against vacancy is an invasion of a right of the insurer and is an 
injury. It is equally the rule that a breach which merely increases the moral 
hazard, such as a breach of conditions against mortgage, change in interest, or 
other insurance, does the insurer an injury. A good statement in this regard 
appears in the dissenting opinion of Mr. Justice Ostrander in the Lagden Case. 

“It cannot be presumed that a breach of a condition which increases the moral 
hazard does the insurer no injury. Quite the contrary. Courts have uniformly 
avoided the policy upon breach of such conditions, upon the ground that an 
essential and material change of the contract was thus effected and the insurer 
prejudiced.” 

Breach therefore results in injury. If the first feature of the statute be given 
effect according to its words, insurers may defend on any breach of condition, 
their situation in that regard is precisely as if the statute had not been enacted, 
and the statute itself is perfectly meaningless. The effect of the holding of the 
majority opinion in the Lagden Case is to wipe out the first feature of the statute 
and to give full effect to the second, thus saving part of the statute. This is 
shown by the following quotation from the majority opinion: 

“The plaintiff, by introducing the policy and showing his loss, makes a prima 
facie case, which entitles him to recover in the absence of proof of a breach of 
the contract. The burden is then upon the defendant to show that the policy 
has been avoided by a breach of its conditions. In order to make that defense 
effective, it is necessary to further show some connection between the loss 
and the breach of the condition, and this burden would seem to properly rest 
upon the defendant.” 

Therefore, that breach be available in defense there must be a causal relation 
between the breach and the loss. This holding was followed in the case at bar. 
See cases cited in main opinion. 


_ It is suggested that we now overrule those cases and construe the word 
“injured” as used in the statute to mean “damaged,” and further construe 
damages to mean measurable financial loss. We are not moved so to do, 
especially in view of the fact that the Legislature in 1921 re-enacted the statute 
in the exact words of the statute of 1911, having before it the construction by 
the court in the Lagden Case. 


It is pointed out that the rule of such case would work great injustice in 
some instances. One is where in consideration of reduced rate a condition is 
put into the policy that insured is to maintain in good order a sprinkling system. 
A fire, perhaps otherwise easy to control, becomes a conflagration because of 
breach of the condition for sprinkler system. The breach was not the primary 
cause of the fire, but it was a contributing cause. Another instance, set up in 
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like manner, is a breach of the condition against ‘keeping naphtha, benzine, and 
like substances on the premises. We cannot decide the matter of contributing 
-cause until it-is before the court. 

[3] Counsel urge, too, that this legislation is novel, radical, and unwise, all 
of which is for the Legislature, not the courts. 

If the construction of the statute in the Lagdén Case and in later cases is at 
variance with legislative purpose, it would be helpful to the courts and to our 
‘people interested in fire insurance if the Legislature, now in session, would give 
clear expression of its intention in this regard. 

We adhere to our former opinion. 

Affirmed. 

Fead, C. J., and North, Fellows, Wiest, McDonald, Potter and Sharpe, JJ., 
concur. 


ROSE INN CORPORATION vy. NATIONAL UNION FIRE INS. CO. et al. 
Supreme Court, Saratoga County. January 10, 1929. 
32 New York Supplement 351. 

1. INSURANCE—FIRE POLICY REQUIREMENT OF FIVE DAYS’ NOTICE 
OF CANCELLATION TO INSURED MUST BE STRICTLY FOLLOWED, 
AND MERE ENTRY ON COMPANY’S BOOKS OR INSTRUCTION TO 
AGENT IS INSUFFICIENT. 

Provision of New York Standard Fire Insurance policy that policy may be 
canceled any time by company by giving insured five days’ written notice must be 
strictly followed, and insured must have actual notice of cancellation, or such a 
situation must be brought about as to put him on inquiry, which if made would 
result in actual notice, and mere entry on company’s books or instruction to its 
agent to cancel policy. is insufficient. 

‘(For other cases, see Insurance, Dec. Dig. § 229[1, 2].) 


2. INSURANCE—ATTEMPTED SERVICE ON INSURED OF WRITTEN 
NOTICE OF CANCELLATION OF FIRE POLICY BY REGISTERED 
MAIL WAS INEFFECTIVE. 

Under New York Standard fire policy provision authorizing company to 
cancel policy by giving insured five days’ written notice of cancellation, attempted 
service on insured of written notice of cancellation by registered mail did not effect 
such cancellation. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


3. INSURANCE—THAT INSURANCE COMPANIES’ AGENT MARKED 
FIRE POLICIES CANCELED ON RECORDS AND CREDITED UN- 
EARNED PREMIUMS HELD INEFFECTIVE, ABSENT CANCELLA- 
TION NOTICE. 

That fire insurance companies’ agent marked policies canceled on its records 
and credited unearned premiums on its books to insured was ineffective as cancella- 
tion, in absence of the five days’ written notice of cancellation to insured prescribed 
in policy. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

4. INSURANCE—IF FIRE POLICIES WERE NOT CANCELED BEFORE 
FIRE, INSURED’S SUBSEQUENT SURRENDER THEREOF TO IN- 
SURERS DID NOT EXTINGUISH RIGHT TO RECOVER THEREON. 
If fire insurance policies were not canceled before fire destroyed insured’s pro- 

perty, but were actually in force their subsequent surrender to insurance companies 

did not extinguish insured’s cause of action to recover for the loss. 

(For other cases, see Insurance, Dec. Dig. § 243.) 


5. INSURANCE—WAIVER BY INSURED OF REQUISITE FIVE DAYS’ 
WRITTEN NOTICE OF CANCELLATION OF FIRE POLICY WILL 
NOT BE PRESUMED FROM MERE SURRENDER OF POLICY. 

Waiver by insured of right under’ policy to five days’ written notice from in- 
surer of cancellation of policy will not be presumed from a mere surrender of the 
policy, in absence of anything to show intention to surrender for immediate can- 
cellation, or from a surrender of policy in ignorance of its provisions as to notice 
andi in reliance on agent’s statement that cancellation was effective immediately. 


(For other cases, see Insurance, Dec. Dig. § 235.) 
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6. INSURANCE—INSURED’S ACCEPTANCE OF SUBSTITUTED POLIC- 
IES AFTER LOSS OCCURRED HELD NOT WAIVER OF REQUIRED 
FIVE DAYS’ WRITTEN NOTICE OF CANCELLATION. 

After loss by fire, rights of parties under fire insurance policies became fixed, 
and policies could not then be canceled by insurers; hence insured’s acceptance of 
substituted policies and surrender of old policies after loss occurred did not con- 
stitute waiver of required five days’ written notice of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 


7. INSURANCE-—INSURANCE AGENT HELD WITHOUT AUTHORITY 
TO ACCEPT NOTICE OF CANCELLATION OF POLICIES AND SUB+’ 
STITUTE NEW POLICIES THEREFOR WITHOUT GIVING INSURED 
FIVE DAYS’ WRITTEN NOTICE. 


Where corporation acting as agency for several insurance companies was in- 
structed by plaintiff to keep plaintiff’s premises insured in specified sum, plaintiff 
leaving it entirely to agency to select companies in which insurance should be 
carried, and agency never assumed to cancel any policies of plaintiff except to 
note cancellation and substitution provisionally on its records in anticipation of 
effecting actual substitution later, held, that it had no authority.to accept notice 
of cancellation of policies from insurers and substitute new policies therefor 
without first giving plaintiff the five days’ written notice required by the New 
York Standard fire policy. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 


8. INSURANCE—“INSURANCE AGENT” REPRESENTS COMPANY, 

WHEREAS ANSURANCE BROKER” REPRESENTS INSURED. 

The distinction between an “insurance agent” and an “insurance broker” is that 
ordinarily “insurance agent” represents the company and during his employment 
has certain. powers and responsibilities, has no right to cancel policies without in- 
sured’s authority or consent, and cannot be considered in any sense agent of in- 
sured in any matter connected with issuance of policy; whereas, “broker” re- 
presents insured. 

(For other cases, see Insurance, Dec. Dig. § 73.) 


11. INSURANCE—THAT INSURANCE AGENT SELECTS COMPANIES 
TO CARRY RISK DOES NOT MAKE HIM INSURED’S AGENT 
The mere fact that insurance agent selects insurance companies to carry the 
risk for insured cannot make him the agent of insured. 
(For other cases, see Insurance, Dec. Dig. § 96.) 


12. INSURANCE—AUTHORITY OF INSURANCE AGENT, EMPLOYED BY 
INSURED TO PROCURE SPECIFIC INSURANCE, TERMINATES 
WITH PROCUREMENT OF POLICY, AND HE HAS NO IMPLIED 
AUTHORITY TO RECEIVE NOTICE OF CANCELLATION. 

If insurance agent is employed by insured to procure specific insurance, his 
authority terminates with procurement of the policy, and he has no implied 
authority to receive notice of cancellation thereof from insurer so as to bind 
insured, notwithstanding general custom in insurance business authorizing company 
to give such notice to agent through whom insurance was procured. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 


13. INSURANCE—NOTICE OF CANCELLATION OF POLICY TO COM- 
PANY’S AGENT IS NOT NOTICE TO INSURED, UNLESS AGENT IS 
ALSO INSURED’S AGENT. 

Notice of cancellation of fire insurance policy, given by insurance company to 
its agent to procure policy, is not notice to insured, unless such agent is also 
insured’s agent. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

Action by the Rose Inn Corporation against the National Union Fire Insurance 
Company and others. Judgment for plaintiff to extent indicated in opinion. 

Butler, Kilmer, Hoey & Butler, of Saratoga Springs (Charles L. Hoey, of 
New York City, of counsel), for plaintiff. 


Ainsworth, Sullivan & Archibald, of Albany (Charles B. Sullivan, of Albany, 
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of counsel), for defendants National Union Fire Ins. Co., London Assurance Cor- 
poration, and Niagara Fire Ins. Co. 

Richards & Affeld, of New York City (George Richards and Frank Sowers, 
both of New York City, of counsel), for defendants Importers’ & Exporters’ Ins, 
Co. and American Eagle Fire Ins. Co. 

HEFFERNAN, J. On March 5, 1928, plaintiff, the owner of a hotel and the fur- 
nishings therein located in Saratoga Springs, sustained loss by fire on its property 
in the sum of $63,144. It has brought this action to recover the proportionate share 
of the loss represented by policies issued by the defendants. There is no serious 
disputed question of fact, and the only proposition of law to be determined is 
which of two sets of policies were in force at the time of the fire. 

The plaintiff is controlled by Moses and Louis Rosen, father and son, respec- 
tively. In the year 1925, it acquired the property described in the policies in suit. At 
that time a portion of the insurance on this property was carried by companies 
for which the Van Voast & Leonard Agency, Inc., was the commissioned agent. 
This agency also represented other companies. It was intrusted by its principals 
with necessary blanks, with authority to complete the same, and to countersign, 
issue, and deliver policies to persons desiring insurance. Exclusive of the policies 
in suit, plaintiff had other insurance on its property aggregating $90,907.32, which 
had been written by other agents. After acquiring the property in question, plaintiff 
instructed the Van Voast & Leonard Agency, Inc., to keep the premises insured in 
the same sum which had been previously carried in that agency. Plaintiff left it 
entirely to the agency to select the companies in which the risk should be carried. 
In many instances between 1925 and 1928, there had been policy substitutions 
brought about by request or direction of the then insurance companies to cancel or 
reduce their policies upon the risk. In those instances, upon receiving such request 
or direction from the insuring company, the agency selected from its list of ‘com- 
panies another prospective insurer, wrote a new policy which it issued as a sub- 
stitute for the policy in plaintiff’s possession, entered the transaction upon its 
records, and its open account with plaintiff, and then consummated the proposed 
substitution and exchange of insurers by physically delivering the new policy to 
plaintiff upon the physical surrender by the latter of the policy which the particu- 
lar company had ordered canceled. 

On December 4, 1927, the agency executed and delivered to plaintiff a policy of 
the defendant Importers’ & Exporters’ Insurance Company, being one of the 
policies in suit, insuring plaintiff’s building in the sum of $6,000 for a term of one 
year. By indorsement dated February 16, 1928, this policy was transferred to 
cover contents. On February 6, 1928, the agency similarly executed and delivered 
policy of the defendant American Eagle Fire Insurance Company, being also one of 
the policies in suit, insuring the building in the sum of $2,000 for a term of one 
year. For convenience and clarity, these two defendants will be referred to as the 
old companies, and the other defendants as the new companies. 


Abput February 28, 1928, the defendant American Eagle Insurance Company 
directed its agent to cancel its policy. The agent, thereupon, selected a policy in 
the same amount in the defendant London Assurance Corporation, to replace the 
one directed to be canceled. It attempted to deliver this policy to plaintiff, but 
was unable to do so because its officers were absent. It then transmitted to plaintiff 
by registered mail a cancellation notice of the policy. This notice was not delivered 
and was’ returned to the agency on February 29, 1928. No other notice of cancella- 
tion was given or attempted to be given on this policy. 

On March 3, 1928, the defendant Importers’ & Exporters’ Insurance Company 
directed the agent to reduce its policy of $6,000 to a policy in the sum of $2,000. 
Anticipating effecting a substitution of policies of other companies which it re- 
presented, the agency, on the same day, wrote three policies covering the plaintiff's 
furniture, each in the sum of $2,000, one in the defendant Importers’ & Exporters’ 
Insurance Company, and the other two in the defendants Niagara Fire Insurance 
Company and National Union Company. The agency attempted to make an ex- 
change of policies with plaintiff, but was unable to do so because its officers could 
not be located, and consequently the policies were returned to the agency, where 
they remained until after the fire. The policies in the new companies covered the 
same property and protected against the same hazard as the old. 


The premium. on the policy of the defendant American Eagle Company was 
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charged by the agency to plaintiff’s account on the day it became effective. The 
amount was never actually paid to the agency, because when the cancellation was 
ordered on February 28th, the agency credited plaintiff's account with the full 
amount. The premiums for the new policies were, at the date of their writing, 
charged to plaintiff’s account, and at the same time the account was credited with 
the unearned premiums on the policies attempted to be canceled. No statement of 
this account was rendered to plaintiff until after the date of the fire. There is no 
question involved here, however, as to the payment of premiums. 

On the night of March 5, 1928, the real property was damaged by fire to the ex- 
tent of $43,394, and the contents of the building to the extent of $19,750. When the 
fire occurred, plaintiff had in its possession the policies of the old companies. 
Plaintiff’s officers returned to Saratoga Springs the day after the fire. On that 
day, Mr. Eddy, of the Van Voast & Leonard Agency, Inc., informed them that the 
old companies had requested cancellations of their policies, and that the agency had 
written policies in the new companies in anticipation of the cancellation and sub- 
stitution. Eddy asked for the policies, and was advised that they were in the safe 
in the fire ruins, and no exchange was then made. A day later, however, these 
policies were recovered from the safe, and plaintiff, upon the advice of its adjus- 
ters, surrendered them to the agency and received in exchange the policies in the 
new companies. After receiving the old policies, the agency returned them to the 
respective companies, and plaintiff has never regained possession thereof. The sub- 
stituted policies remained in plaintiff’s possession and were produced by it on the 
trial. The evidence also discloses, in great detail, the transactions between the 
Van Voast & Leonard Agency, Inc., with its principals regarding the issuance of the 
policies, the book entries, the daily and monthly reports, and the remittances. 

The plaintiff is not inequitably attempting to hold both the old and the new 
companies, but after the loss, being doubtful of its rights, it gave notice to all the 
companies, filed proofs of loss with all, which were rejected, not for any defect in 
form, but on the ground that each company claimed that it was not liable under its 
policy. The defendant Importers’ & Exporters’, however, acknowledged liability 
under its $2,000 policy. The old companies contend that their policies were can- 
celed and were not in existence as contracts of insurance at the time of the fire. 
The new companies contend that their policies of insurance never came into exis- 
tence as valid contracts. Therefore, the question to be answered is whether the 
policies of the old companies, which plaintiff had in its possession at the time of 
the fire, had been effectively canceled prior thereto, and whether the policies in the 
new companies, which had been written by the agent in anticipation of such 
cancellation, had legal inception in place thereof. 


The following provision from the New York Standard fire insurance policy is 
the sole method of cancellation by the company; “This policy shall be cancelled at 
any time at the request of the insured, in which case the Company shall, upon de- 
mand and surrender of this policy, refund the excess of paid premium above the 
customary short rates for the expired time. This policy may be cancelled at any 
time by the Company by giving to the insured a five days’ written notice of can- 
cellation with or without tender of the excess of paid premium above the pro rata 
premium for the expired time, which excess, if not tendered, shall be refunded 
on demand. Notice of cancellation shall state that said excess premium (if not 
tendered) will be refunded on demand.” 


[1-4] The method of cancellation prescribed in the policy must be strictly fol- 
lowed. The insured must have actual notice of cancellation, or such a situation 
must be brought about as to put him on inquiry which, if made, would result in 
actual notice. A mere entry on the company’s books, or a mere instriiction to its 
agent, to cancel does not operate as cancellation. There was no compliance by the 
old companies with the provision of the policy requiring five days’ notice of can- 
cellation to be given, and until the giving of such a notice these policies were not 
by their terms cancelable by these defendants. Yoshimi v. Fidelity Fire Ins. Co., 
99 App. Div. 69, 91 N. Y. S. 393; Partridge v. Milwaukee Mechanics’ Ins. Co., 13 
App. Div. 519, 43 N. Y. S. 632; Stone v. Franklin Fire Ins. Co., 105 N. Y. 543, 12 
N. E. 45; Hermann v. Niagara Fire Ins. Co., 100 N. Y. 411, 3 N. E. 341, 53 Am. 
Rep. 197; Ikeller v. Hartford Fire Ins. Co. et al., 24 Misc. Rep. 136, 53 N. Y. S. 
323. The attempted service of the written notice of cancellation by registered mail 
did not effect such cancellation. Kamille v. Home Fire & Marine Ins. Co. of Cali- 
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fornia, 129 Misc. Rep. 536, 221 N. Y. S. 38 The fact that the companies’ agent 
marked these policies canceled upon its records and credited the premiums on its 
books was ineffective, in the absence of the notice prescribed in the policy, to 
cause the cancellation. The controversy between the old companies and their agent 
regarding the monthly remittances cannot affect plaintiff’s contracts. If the old 
policies were not canceled before the fire, but were actually in force, it seems to 
me that their subsequent surrender to the defendants could not extinguish plain- 
tiff’s cause of action to recover for the loss. Stone v. Franklin Fire Ins. Co., supra. 

[5, 6] These defendants argue that plaintiff, by reason of the surrender, waived 
notice of cancellation. A waiver of the requisite notice will not be presumed from a 
mere surrender of the policy, in the absence of anything to show an intention to 
surrender for immediate cancellation, or from a surrender of the policy in ignorance 
of its provisions as to notice and in reliance on the agent’s statement that the can- 
cellation was effective immediately. Neither is a waiver shown by plaintiff’s ac- 
ceptance of the subStituted policies and the surrender of the old after the loss 
occurred. After the loss the rights of the parties became fixed, and the policies 
could not then be canceled. The contract then, so far as the insurer is concerned, 
was changed from a contingent to a fixed liability. 

[7] The learned counsel for the old companies, in a very persuasive argument, 
assert that plaintiff, by its course of dealing with the Van Voast & Leonard 
Agency, Inc., vested that agency with authority to accept notice of cancellation of 
the old policies and to substitute the new policies therefor, and that plaintiff’s sub- 
sequent surrender of the old policies and its acceptance of the substitutions con- 
stitute a ratification of the acts of the agent. The conduct of the Van Voast & 
Leonard Agency, Inc., before the fire, clearly indicates that it did not understand 
that it had any authorization to act as plaintiff’s broker and bind plaintiff by its 
decisions to cancel policies in plaintiff’s possession. The agency sought to effect an 
exchange of the policies of the old company before the fire. It failed to do so 
because Rosen and his son were absent. Then it sought to cancel on the company’s 
behalf by mailing plaintiff a notice of cancellation. If this agency had authority 
from plaintiff to accept cancellation, then all this was unnecessary. The evidence 
shows that this agency never assumed to cancel any policies of plaintiff, except 
to note the cancellation and substitution provisionally upon its records in antici- 
pation of effecting an actual surrender and substitution later. Without discussing 
in detail the cases in our own jurisdiction, cited and relied on by defendants, it 
suffices to say that they are all distinguishable from the case at bar. Many of 
them were based upon the earlier form of fire insurance policy which contained 
wholly dissimilar provisions as to the method and manner of cancellation, and 
are therefore inapplicable. The determining point in others was whether the 
insurance was procured through an agent or a broker. 

[8] There is a very important distinction between an “insurance agent” and 
an “insurance broker.” Crown Point Iron Co. v. Aétna Ins. Co., 127 N. Y. 608, 28 
N. E. 653, 14 L. R. A. 147. Ordinarily, an insurance agent represents the company, 
whereas a broker represents the insured. The agent, during his employment, is 
clothed with certain powers and assumes certain responsibilities; he owes allegi- 
ance to the company employing him. A broker owes no duty or allegiance to any 
particular company. An insurance agent has no right to cancel a policy without 
the insured’s authority or consent. He is the agent only of the company by which 
he is employed in the solicitation of the risk, the making of the application, and 
the execution and delivery of the policy. He cannot be considered in any sense as 
the agent of the insured in any matter connectéd with the issuance of the policy. 
Crown Point Iron Co. v. AStna Ins. Co., supra. 

[9-13] It. is elementary that.the same person cannot act in a dual capacity 
without the consent of both parties. It is common knowledge that a person 
applying for insurance does not nominate the ‘company or companies. This is 
usually left to the insurance agent, and the mere fact that the agent selects the 
companies cannot make him the agent of the insured. If an insurance agent is 
employed by an insured to procure specific insurance, his authority terminates with 
the procurement of the policy, and he has no implied authority to receive notice of 
cancellation thereof so as.to bind. the insured, and this, although there may be a 
general custom in the insurance business authorizing an insurance company to give 
such notice to the agent. through whom the insurance was procured. Notice to the 
company’s agent is not notice to the insured unless he is also the latter’s agent. 
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This effectually disposes of the proposition that the Van Voast & Leonard 
Agency, Inc., was acting as plaintiff’s agent. Counsel for the old companies rely on 
Hamm Realty Co. v. New Hampshire Fire Ins. Co., 80 Minn. 139, 83 N. W. 41; 
Id., 84 Minn. 336, 87 N. W. 933; Hollywood Lumber & Coal Co. et al. v. Dubuque 
Fire & Marine Ins. Co., 80 W. Va. 604, 92 S. E. 858; Alliance Ins. Co. v. Contin- 
ental Gin Co. (Tex. Civ. App.) 274 S. W. 299; Larsen v. Thuringia American Ins. 
Co., 208 Ill. 166, 70 N. E. 31, in support of their position. These cases were all 
decided upon the principle that the insurance agency had authority, by reason of 
custom and usage, to accept, on behalf of the insured, notice of cancellation of 
policies and to substitute other policies therefor. The Van Voast & Leonard 
Agency, Inc., had no such authority from plaintiff. In so far as it may be urged 
that these authorities are at variance with the views here expressed, the answer 
is that in this respect they are in conflict with adjudications in our own forum. 
An insurance agent, who has been merely directed by an insured to keep his pro- 
perty insured in a fixed amount, has no authority to discharge the contract of 
insurance which is validly in effect. To hold otherwise would open the way to a 
“sea of troubles,” one result of which would be to leave an insured entirely at the 
mercy of the agent for his insurer. It would be against sound public policy to hold 
that an agent, merely by reason of .a practice sanctioned among insurance carriers, 
has authority from the insured to discharge existing contracts of insurance without 
notice to or knowledge of the insured. Upon direction from an insurer, he might 
discharge a policy of a solvent company and replace it in an insolvent one. In many 
conceivable situations, if deemed to have authority to bind the insured by dis- 
charging existing contracts of insurance, acting as the agent of the insuring 
company and under its direction, he might so act as to cause irreparable loss to 
the insured. If this litigation had arisen out of the cancellation of the old policies 
by the agency without notice and without any substitution of .others, can there 
be any doubt that plaintiff, upon discovering this situation after the loss, could 
recover? If the agency had authority to cancel and make substitution, then by the 
same token it had authority to cancel without making replacement. such a pro- 
position is without support in either logic or justice. It is not in accord with 
either principle or reason that one person should be, at the same time, the agent 
for both parties having opposing interests. Sound public policy requires that the 
authority of ordinary insurance agents should be strictly limited. 

For these reasons the plaintiff is entitled to judgment against the old com- 
panies for the amounts stipulated, with interest and costs, and the complaint as to 
the new companies is dismissed, but, under the circumstances, without costs to them. 


WELCH et al v. SUN UNDERWRITERS INS. CO. (No. 595.) 
Supreme Court of North Carolina. Jan. 23, 1929. 
146 Southeastern Reporter 216. 

1. INSURANCE—INSURED’S VIOLATION OF STIPULATIONS AND 
COVENANTS IN FIRE POLICY RENDERED IT VOID AS TO HIM. 
Where, after issuance of fire policy and before fire, insured violated certain 

stipulations and covenants in policy, which expressly provided that, in event of 

such violations, policy should become void, and that insurer should not be liable 
thereunder, policy became void as to insured, and insurer was not liable to him 
in any sum. 

(For other cases, see Insurance, Dec. Dig. § 309.) 


2. INSURANCE—INSURED’S CREDITORS, NAMED IN ORDINARY LOSS 
PAYABLE CLAUSE OF FIRE POLICY, HELD NOT ENTITLED TO 
RECOVER ON POLICY, WHERE INSURED COULD NOT. 

Where fire insurance policy provided any loss should be payable to named 
creditors of insured as “their interests may appear subject nevertheless to all 
conditions of the policy,” and insurer was not liable to insured because of his 
violation of stipulations and covenants in policy, insurer was not liable to credi- 
tors named, since they were merely appointees to whom any loss due to insured 
was payable. ad s 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 
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3. INSURANCE—RULE THAT REFORMATION OF EXECUTED CON- 
TRACT MAY BE HAD ONLY FOR MUTUAL MISTAKE, OR MISTAKE 
ON ONE SIDE AND FRAUD ON OTHER, APPLIES TO INSURANCE 
POLICIES. 

Reformation of an executed contract may be had only for mutual mistake, 
or mistake on one side and fraud on the other, and this principle is applicable 
to policies of insurance. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4. INSURANCE—CREDITORS NAMED IN ORDINARY LOSS PAYABLE 
CLAUSE HELD NOT ENTITLED TO REFORMATION OF POLICY OF 
FIRE INSURANCE WITHOUT EVIDENCE OF FRAUD OR MUTUAL 
MISTAKE. 

In absence of evidence tending to show that ordinary loss payable clause, 
instead of New York or New Jersey standard mortgage clause, was made part of 
fire insurance policy by reason of fraud on part of insurance company’s agent 
or by reason of mutual mistake of parties, insured’s creditors named in such loss 
payable clause were not entitled to reformation of policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


5. INSURANCE—PLAINTIFFS NAMED IN ORDINARY LOSS PAYABLE 
CLAUSE, BY FOUNDING CAUSE OF ACTION IN COMPLAINT ON 
FIRE POLICY AS ISSUED, ELECTED TO RELY ON SAID POLICY. 
Where insured’s creditors in their original complaint in action against fire 

insurance company founded their cause of action on policy as issued, they thereby 

elected to rely on said policy for recovery, and were not entitled to reformation 
thereof to show that ordinary loss payable clause was attached to policy, instead 
of New York or New Jersey standard mortgage clause. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Appeal from Superior Court, Graham County; J. H. Harwood, Special Judge. 

Action by I. M. Welch and others against the Sun Underwriters Insurance 
Company. From the judgment, defendant appeals. Reversed. 

Action on a policy of insurance issued by defendant, on August 4, 1924, 
insuring plaintiff I. M. Welch against loss or damage by fire on certain property 
described therein. The policy as issued contains a clause in words as follows: 

“It is agreed that any loss or damage that may be ascertained, and proven 
to be due the assured under this policy shall be held payable to Wiggins & 
Ammons, Robbinsville, N. C., as their interest may appear, subject, nevertheless, 
to all conditions of the policy.” 

The property covered by said policy was destroyed by fire on November 
15, 1924—before the expiration of the policy, according to its terms. At the 
date of said fire, Wiggins & Ammons were creditors of I. M. Welch, holding a 
mortgage on the property destroyed by the fire, by which a part of their debt 
was secured; the remainder of said debt was in the form of a book account for 
goods and merchandise sold and delivered, and was not secured by mortgage or 
otherwise. 

This action to recover on the policy for the loss sustained by plaintiff, 
resulting from the said fire, was begun on June 23, 1925. The cause of action 
alleged in the original complaint, filed on October 9, 1925, was founded on the 
policy as issued by defendant and accepted by plaintiffs. There was no allegation 
in said complaint that said policy was not in accordance with the application 
of plaintiffs for same. 

Defendant denied liability on the policy, alleging that same had become nuli 
and void, according to its terms, by reason of the violation of certain stipulations 
and covenants contained therein. On June 6, 1927, an amended complaint was 
filed by plaintiffs, with the leave of the court, containing allegations upon which 
plaintiffs prayed for a reformation of the policy, with respect to the clause 
contained therein, upon which plaintiffs Wiggins & Ammons rely for their right 
to maintain this action. In its answer to the amended complaint, defendant 
denied the said allegations, and, in addition to the defenses, set up in. its answer 
to the original complaint relied upon a provision in the policy in words as follows: 

“No suit or action on this policy, for the recovery of any claim, shall be 
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sustainable in any court of law or equity, unless the insured shall have complied 
with all the requirements of this policy, nor unless commenced within twelve 
months next after the fire.” 

From judgment on the verdict that plaintiff I. M. Welch recover nothing, 
and that plaintiffs Wiggins & Ammons recover the sum of $642 of the defendant 
in this action, defendant appealed to the Supreme Court. 

R. R. Williams, of Asheville, for appellant. 

R. L. Phillips, of Robbinsville, for appellees. 


Conner, J. [1] The plaintiff I. M. Welch has not appealed from the judgment 
rendered on the verdict at the trial of this action in the superior court. The 
jury found, in accordance with all the evidence, and under instruction to which 
there were no exceptions, that he is not entitled to recover upon the policy on 
which this action was brought. Judgment was rendered accordingly that’ he 
recover nothing of the defendant in this action. All the evidence tended to 
show that, after the issuance of the policy and before the fire which destroyed 
the property insured thereby, the said plaintiff violated certain stipulations and 
covenants contained in the policy. It is expressly provided therein that, in the 
event of such violations, the policy should become null and void, and that 
defendant should not be liable thereunder. In view of the verdict and judgment, 
defendant’s exception to the refusal of the court to allow its motion for judgment 
as of nonsuit, at the close of the evidence, as to the plaintiff I. M. Welch need 
not be considered on this appeal. At the date of the fire, to wit, November 15, 
1924, the policy was null and void as to the plaintiff I. M. Welch, and defendant 
is not liable to him in any sum, by reason of the issuance of the policy. Smith v. 
National Ben Franklin Fire Ins. Co., 193 N. C. 446, 137 S. E. 310. 


[2] As defendant is not liable under the policy to plaintiff I. M. Welch, the 
insured, it must follow that it is not liable to plaintiffs Wiggins & Ammons under 
the loss payable clause contained in the policy as issued by defendant and 
accepted by plaintiffs. This loss payable clause is not the New York or New 
Jersey standard mortgage clause, and defendant is not liable to plaintiffs Wiggins 
& Ammons, under this clause, for the reason that they are simply appointees 
to whom any loss that may be due to the insured is payable. As defendant is 
not liable to the insured under the policy, which has been rendered null and void 
as to him, it is not liable to Wiggins & Ammons. They cannot recover upon the 
policy as issued by defendant and accepted by the plaintiffs. Roper v. National 
Fire Ins. Co., 161 N. C. 151, 76 S. E. 869. A person, firm, or corporation named 
in an ordinary loss payable clause contained in a policy of fire insurance is merely 
an appointee, whose rights under the. policy are not independent of the rights of 
the insured. Such appointee has merely the right to receive the whole or part 
of the money to which the insured is entitled. If for any reason the insured 
cannot recover on the policy, the appointee under the loss payable clause has no 
right of action against the insurer. Everhart v. Atlantic Fire Ins. Co., 194 N. C. 
494, 140 S. E. 78. The distinction between an ordinary loss payable clause and 
the New York or New Jersey standard mortgage clause is well settled. Federal 
Land Bank of Columbia v. Atlas Assur. Co., 188 N. C. 747, 125 S. E. 631; Roper 
v. National Fire Ins. Co., supra. 


[3-5] Plaintiffs Wiggins & Ammons, evidently apprehending that the policy 
on which the action was brought, and as issued by defendant and accepted by 
them, would be declared null and void, as to the insured, and therefore as to 
them, because of violation by the insured of its terms, on June 6, 1927, by leave 
of court, filed an amended complaint, containing allegations upon which they 
prayed for a reformation of the policy, with respect to its provisions affecting 
their right to recover of defendant. Defendant’s contention that, conceding that 
the allegations in the amended complaint were sufficient to support the prayer 
for the reformation of the policy, there was no evidence tending to show facts 
upon which the policy could be reformed by the court, in the exercise of its 
equitable jurisdiction, must be sustained. There was no evidence tending to 
show that the loss payable clause was attached to and made a part of the policy, 
instead of a New York or New Jersey standard mortgage clause, by reason of 
fraud on the part of the agent of defendant, or by reason of a mutual mistake 
of the parties. It is well settled that reformation of an executed contract may 
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be had only for mutual mistake, or mistake on one side and fraud on the other. 
This principle is applicable to policies of insurance. Britton v. Metropolitan 
Life Ins. Co., 165 N. C. 149, 80 S. E. 1072, Ann. Cas. 1915D, 363. In the opinion 
in that case, Brown, J., says: 

“But the reformation is subject to the same rules of law as applied to all 
other instruments in writing. It must be alleged and proven that the instrument 
sought to be corrected failed to express the real agreement or transaction because 
of mistake common to both parties, or because of mistake of one party and 
fraud or inequitable conduct of the other.” 

All the evidence upon the trial of this action showed that plaintiffs accepted 
the policy as issued by defendant; that they were able to read, and had full 
opportunity to read the policy, which was in their possession from the date of 
its issuance to the date of the fire. The language of the loss payable clause, 
contained in the policy, is clear and unambiguous. Plaintiffs, in their original 
complaint, founded their cause of action upon the policy as issued by defendant. 
They thereby elected to rely upon said policy for their recovery in this action. 

There was error in the refusal of defendant’s motion for judgment as of 
nonsuit, as against all the plaintiffs. Whether a new cause of action was alleged 
in the amended complaint, which could not be maintained because more than 
12 months had elapsed from the date of the fire to the filing of the amended 
complaint, need not be decided upon this record. Upon all the evidence, plaintiffs 
were not entitled to the equitable remedy of reformation of the policy. Without 
a reformation, we think it clear that they cannot recover on the policy. 

For error in the refusal of the motion for judgment as of nonsuit, at the 
close of all the evidence, the judgment is reversed. 


WESTCHESTER FIRE INS. CO. OF eo YORK vy. FEDERAL NAT. BANK. 
(No. 17848.) 


Supreme Court of Oklahoma. Dec. 4, 1928. 
Rehearing Denied Jan. 22, 1929. 
273 Pacific Reporter 889. 
(Syllabus by the Court.) 


1. LIMITATION OF ACTIONS—AMENDMENT CONTAINING MERELY 
ENLARGED CLAIM FOR DAMAGES IS NOT DEMURRABLE, BE- 
CAUSE SHOWING ON ITS FACE THAT ENLARGED CLAIM IS 
BARRED BY LIMITATIONS; AMENDED PETITION CONTAINING 
MERELY ENLARGED CLAIM FOR DAMAGES RELATES BACK TO 
FILING OF ACTION AS REGARDS LIMITATIONS. 


An amended petition, which contains no new cause of action, but merely an 
enlarged claim for damages arising from the same act mentioned in the original 
petition, is not subject to demurrer, because the same shows on its face that 
claim is barred by statute of limitations; but the amended petition will be held 
to relate back to the filing of the action and defeat the operation of the statute. 
Armstrong et al. v. May et al., 55 Okl. 539, 155 P. 238. 


(For other cases, see Limitation of Actions, Dec. Dig. § 127[2].) 


2. INSURANCE—LOCAL AGENT HAD POWER TO WAIVE CONDITION 
OF POLICY THAT' IT SHOULD BE VOID IF SUBJECT OF INSUR- 
ANCE WAS BUILDING ON GROUND NOT OWNED IN FEE SIMPLE; 
INSURER WAS ESTOPPED FROM SETTING UP BREACH OF CON- 
DITION REQUIRING BUILDING TO: BE LOCATED ON GROUND 
OWNED IN FEE SIMPLE, WHERE LOCAL AGENT ACCEPTED 
PREMIUMS WITH KNOWLEDGE OF FACTS (COMP. ST. 1921, §6748). 


A local agent of a fire insurance company, who has authority to solicit 
insurance, accept risks, countersign and deliver policies of insurance, has power 
to waive conditions of the policy, such as “that the same shall be void if the 
subject of insurance be a building located on ground not owned by the insured 
in fee simple,” and where such agent at, and prior to, the time of the issuance 
of the policy, has full knowledge that the building, the subject of insurance, is 
‘located on leased grounds, and with that knowledge accepts the prémium and 
issues and delivers the policy, such policy is binding upon the company, and, 





Fire] Westchester Fire Ins. Co. of New York v. Federal Nat. Bank 713 


in a suit on the policy, it is estopped from setting up, as a defense, a breach 
of this condition. 


(For other cases, see Insurance, Dec. Dig. §§ 375[2], 392[1].) 


3. INSURANCE—PROOF OF LOSS UNDER FIRE POLICY ASSIGNED 
AFTER LOSS MAY BE MADE BY EITHER ASSIGNOR OR ASSIGNEE. 
Where a fire insurance policy is assigned after loss, proof of loss may be 

made by either the assignor or assignee. 

(For other cases, see Insurance, Dec. Dig. § 537.) 


4. INSURANCE—ASSIGNEE OF FIRE POLICY CAN ACQUIRE NO 
oe RIGHTS THAN ASSIGNOR HAD AT TIME OF ASSIGN- 
~ MENT. 
The assignee of a fire insurance policy can acquire no greater rights under 
the assignment than the assignor had at the time of the assignment. 


(For other cases, see Insurance, Dec. Dig. § 213.) 


5. INSURANCE—EVIDENCE TO PROVE CANCELLATION OF FIRE 

POLICY BY MUTUAL CONSENT HELD ERRONEOUSLY EXCLUDED 

IN SUIT BY ASSIGNEE ON GROUND NOTICE WAS NOT GIVEN TO 

ASSIGNEE. 

In a suit on a fire insurance policy by the assignee thereof, who is also a 
mortgagee, a mortgagee loss-payable clause having been attached to the policy 
the right to maintain the action being based solely on the assignment and not 
on the loss-payable clause, one of the defenses being cancellation by mutual 
consent of the contracting parties prior to assignment, held, error to exclude 
evidence offered to prove such cancellation on ground that no totice thereof 
was given to the mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 246.) 


6. INSURANCE—FIRE POLICY MAY BE CANCELED AT ANY TIME 
BEFORE LOSS BY AGREEMENT BETWEEN PARTIES; IMMEDIATE 
PAYMENT OF UNEARNED PREMIUM IS NOT ESSENTIAL TO 
VALIDITY OF AGREED CANCELLATION. 

A policy of fire insurance may be canceled at any time, before loss, by 
agreement between the parties independently of the terms of the policy, and in 
such case, where it is otherwise agreed, the immediate payment of the unearned 
premium is not essentiai in order to make valid the agreed cancellation. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Commissioners’ Opinion. 


j Appeal from Superior Court, Pottawatomie County; Leander J. Pittman, 
udge. 

Action by the Federal National Bank of Shawnee against the Westchester 
Fire Insurance Company. of New York. Judgment for plaintiff and defendant 
appeals. Reversed and remanded for a new trial. 

Rittenhouse & Rittenhouse and Frank E. Lee, all of Oklahoma City, for 
plaintiff in error. : 

Sharp & Sharp, of Oklahoma City, and W. L. Chapman, of Shawnee, for 
defendant in error. 

Herr, C. This is an action by the Federal National Bank of Shawnee to re- 
cover on a fire insurance policy. The policy claimed under was originally issued 
to Kirkpatrick & Foster, a copartnership, and by them, subsequently to the fire, 
assigned to the plaintiff. : 

The defenses pleaded are: First, statute of limitations; second, that the policy 
was canceled by mutual consent of the contracting parties prior to the assign- 
ment thereof; third, that the subject of insurance was located on leased grounds 
without an agreement to that effect having been indorsed upon the policy, and 
that the same is therefore void. 

Upon these issues the case was submitted to the jury, the trial resulting 
in a verdict in favor of plaintiff. Defendant appeals. 

The principal assignments of error here relied upon are error in refusing a 
peremptory instruction for defendant, error in reception and exclusion of evidence, 
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error in instructions given and refused, and that the judgment is excessive and 
not supported by the evidence. 

It is insisted that the court should have directed a verdict in favor of defend- 
ant for the reason that plaintiff's cause of action, if any had, was barred by the 
statute of ‘limitations. It is not, however, claimed that the action was barred at 
the time of the filing of the original petition. The petition was amended, and this 
amendment was not made within the statutory period for commencing actions of 
this kind. It is contended that the original petition stated no cause of action what- 
soever, and that the amendment did not, therefore, relate back to the. time of the 
filing thereof. It is claimed that the original petition is defective for the reason 
that it failed to allege the valuation of the property destroyed. 


It is true the petition did not contain a specific allegation of the value of the 
property destroyed. The allegation was that the property was totally destroyed by 
fire, and a loss was thereby sustained of about $7,000. The petition was subse- 
quently amended by interlineation by inserting the following clause: “And said 
property was of the reasonable value of $7,000.00 and was a total loss.” We think 
the original petition was sufficient to arrest the running of the statute. 


It is well established that, where the petition states no cause of action what- 
ever, it will not arrest the running of the statute of limitations; and an amendment 
made after the bar of the statute is complete will be regarded as the bringing of 
the action in the reckoning of the statutory period of limitations. 37 C. J. 1078. 


On the other hand, where the original petition states a cause of action, but does 
it imperfectly, and afterwards an amended petition is filed correcting the defect 
by merely making perfect that which was imperfectly stated, such amendment will 
relate back to the time of the filing of the original petition, and a plea of the sta- 
tute of limitations is not available thereagainst. Continental Ins. Co. v. Norman, 71 
Okl. 146, 176 P. 211; Phenix Ins. Co. v. Ceaphus, 51 Okl. 89, 151 P. 568; Arm- 
strong et al. v. May et al., 55 Okl. 539, 155 P. 238; Motsenbacker et al. v. Shawnee 
Gas & Elec. Co., 49 Okl. 304, 152 P. 82, L. R. A. 1916B, 910. 


[1] In the case of Armstrong et al. v. May et al., supra, this court says: “An 
amended petition which contains no new cause of action, but merely an enlarged 
claim for damages arising from the same act mentioned in the original petition, is 
not subject to demurrer because the same shows on its face that claim is barred 
by statute of limitations; but the amended petition will be held to relate back to 
the filing of the action and defeat the operation of the statute.” 


The defendant relies on the following authorities from this state: Burke v. 
Unger, 88 Okl. 226, 212 P. 933; Murray v. McGehee, 121 Okl. 248, 249 P. 700; 
Security Ins. Co. v. McAlester (Okl. Sup.) 272 P. ——. In these cases the court 
held that the original petition stated no cause of action whatsoever, and that the 
filing thereof did not arrest the running of the statute. In the instant case, how- 
ever, the original petition stated a cause of action, at least for nominal damages. 
Conn. Fire Ins. Co. v. Williams, 130 Okl. 15, 264 P. 881. The authorities cited by 
defendant are therefore not controlling. The action was not barred. 


The policy contains the following provision: “This entire policy, unless other- 
wise provided by agreement endorsed hereon or added hereto, shall be void * * * 
if the interest of the insured be other than unconditional and sole ownership; or if 
the subject of insurance be a building on ground not owned by the insured in fee 
simple. * * *” It is admitted that the building insured was located on ground 
not owned by the insured in fee simple. It consisted of a cotton gin and was lo- 
cated on leased grounds. It is urged by defendant that, for this reason, it was 
entitled to a directed verdict. In answer to this contention, plaintiff contends 
that it is disclosed by the evidence that the company’s agent, Jones, who issued, 
countersigned, and delivered the policy, knew at the time the same was issued and 
delivered that the building insured was located on leased ground, and, having 
issued and delivered the policy with such knowledge, such condition is waived, and 
that defendant company is now estopped from asserting same. 


The defendant argues that the evidence is insufficient to establish such knowl- 
edge on the part of its agent. The testimony on this proposition is that the agent. 
Jones, was familiar with the premises for several years; that he loaned insureds 
the money with which to purchase the gin located on the premises; and that, prior 
to the issuance of this policy, he had written several other policies of insurance 
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thereon for other companies than the defendant. At tke time of these transactions, 
he was, however, not in the employ of defendant. 

The application for insurance executed by the insureds was also offered in 
evidence. Therein the following questions and answers appear: 

“Q. Is this gin plant located on your own farm, or plantation, where either 
ycuiself or your manager. reside continuously? <A. No. 

“Q. If not, how many acres in the gin plot, and how far is it from your farm 
er plantation? A. Three acres.” 

This application was taken by defendant’s agent, Jones, and defendant is cer- 
tainly chargeable with knowledge of its contents. We think these answers are 
sufficient to advise defendant that the gin plant insured was not located on grounds 
owned in fee simple by insureds. i 

In the case of Natl. Mut. Fire Ins. Co. v. Duncan, 44 Colo. 472, 98 P. 634, 20 
L. R. A. (N. S.) 340, it is said: “The insurer is estopped to claim the benefit of 
the provision of a fire policy that it, unless otherwise provided by indorsement 
thereon, shall be void, if the insured property be a building on ground not owned 
by insured in fee; the application, made a part of the contract by the by-laws, 
stating insured’s title was a 99-year lease.” See, also, Coats v. Camden Fire Ins. 
Co., 149 Wis. 129, 135 N. W. 524. 

This evidence, to say the least, was sufficient upon which to submit this ques- 
tion to the jury. 

[2] It is contended by defendant that its agent, Jones, had no authority to 
waive this condition of the policy; that he is merely a soliciting agent, and that 
such agents are without authority to waive any conditions of the policy. We think 
the record establishes that he is a policy-writing agent. Section 6748, C. O. S. 
1921, provides that policy-writing agents shall be persons who solicit insurance 
and countersign policies. It is not disputed that Jones had the authority to solicit 
insurance, issue, countersign, and deliver policies. He is therefore a policy-writing 
agent, and had authority to waive this condition of the policy. Merchants & 
Planters Ins. Co. v. March, 34 Okl. 453, 125 P. 1100, 42 L. R. A. (N. S.) 996; 
North British & Mercantile Ins. Co. v. Lucky Strike Oil & Gas Co., 86 Okl. 192, 
207 P. 446; Springfield Fire & Marine Ins. Co. v. First Nat. Bank of Taloga, 70 
Okl. 47, 172 P. 652; Springfield F. & M. Ins. Co. v. Halsey, 52 Okl. 469, 153 P. 
145; Germania Fire Ins. Co. v. Barringer, 43 Okl. 279, 142 P. 1026. 

[3] It is next assigned as error that the proof of loss was erroneously admit- 
ted in evidence. This assignment is based on the sole ground that such proof was 
made by insureds instead of plaintiff, their assignee. This assignment is not well 
taken. In 26 C. J. 370, it is said: “If the policy is assigned or held merely as col- 
lateral security, proofs of loss may be made by either the assignor or assignee.” 

At the trial of the case, defendant offered to prove that prior to the alleged 
assignment of the policy, the same was canceled by mutual agreement of the con- 
tracting parties; that a new policy was to have been procured by Mr. Jones in an- 
other company; and that the unearned premium was to be retained by him and ap- 
plied on such new policy. This evidence was, by the court, excluded. In this, we 
think the court erred. 


It appears that at the time of the execution of the policy, plaintiff had a mort- 
gage on the property insured. There is attached to the policy a mortgagee’s loss- 
payable clause. The reasons assigned by the court for excluding this evidence were 
that the interests of the plaintiff mortgagee could not be canceled without notice 
to it, nor could the policy be canceled as to the insureds without giving five days’ 
notice, as provided by the terms of the policy. 


[4] As to the first reason assigned, it is sufficient to say that plaintiff is not 
relying on the mortgage clause attached to the policy, does not plead the same, but 
relies solely on its assignment. Under the assignment, plaintiff acquired no greater 
rights than assureds had at the time of the assignment. 5 C. J. 962. If the pol- 
icy was canceled by mutual consent of the parties prior to the assignment, plaintiff 
could acquire nothing by such assignment. 


[6] As to the second reason assigned, it is sufficient to say that the parties had 
a right by mutual consent to cancel the policy by other methods than as therein 
provided. In 26 C. J. at page 143, it is said: “Provisions of the policy requiring 
a specific number of days’ notice of cancellation to be given to insured are for his 
benefit and may be waived by him. But the burden of showing such waiver is with 
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insurer. Such waiver takes place where the policy is canceled by mutual consent.” 
Again at page 147, the author says: “Independently of any provision of the policy 
as to cancellation, the parties may cancel the insurance by mutual consent, provided 
the negotiations are completed before a loss occurs.” Under the above author- 
ities, the evidence offered should have been admitted. ; 

[5] It is contended by plaintiff that evidence was subsequently offered and ad- 
mitted by the court touching the question, and that this had the effect of curing 
the error, if any, in rejecting the evidence when first offered. The evidence offered 
was only admitted in attempting to prove that plaintiff knew the policy was can- 
celed, but each and every time it was attempted to show that there was agreement 
and understanding between the defendant and the insureds that the policy was can- 
celed, an objection was promptly interposed, and sustained by the court. We think 
the admission of this evidence did not have the effect of curing the error of which 
the defendant complained. 

Especially is this true in view of the fact that the court charged the jury that 
the policy could not be canceled without first giving notice to the Federal National 
Bank, mortgagee therein named. This instruction is excepted to by defendant, 
and under the facts in the instant case, is clearly erroneous. There is, as stated 
before, no question as to the rights of a mortgagee involved in this case. ‘The 
plaintiff claims as assignee and not as mortgagee, and was not, therefore, entitled 
to notice as mortgagee. 

It is claimed by plaintiff that the record fails to show that judgement was ever 
entered, and that there is therefore nothing from which to appeal, and that this 
court is without jurisdiction to review the alleged errors. The record discloses 
that a judgment was in fact rendered and entered upon the journal of the court. 
While this judgment is awkwardly worded, we think it is sufficient in form to con- 
stitute a judgment and sufficient to confer jurisdiction upon this court to pass 
upon the alleged errors. 

The other errors assigned are not well taken. 

For the reasons stated, judgment should be reversed, and the cause remanded 
for a new trial. ‘ 

Leach, Foster, Hall, and Diffendaffer, CC., concur. 

Per Curiam. Adopted in whole. 


GAETZE et al. v. ST. PAUL FIRE & MARINE INS. CO. (No. 6303.) 
Supreme Court of South Dakota. Dec. 31, 1928. 
222 Northwestern Reporter 676. 

1. INSURANCE—APPLICATION FOR TORNADO POLICY, WHEN MADE 
OUT AND SIGNED BY INSURER’S GENERAL AGENTS AND AC- 
CEPTED BY INSURED, BECAME BINDING CONTRACT. 

Application for tornado policy, sent to insurer’s general agent when made ott, 
stating that it would go in effect on certain date and signed by insurer’s general 
agents and accepted by insured, became binding contract on insurer according to its 
express terms. 

(For other cases, see Insurance, Dec. Dig. § 130[6].) 


3. INSURANCE—REFORMATION OF TORNADO POLICY, TO SHOW 
DIFFERENT DATE THAN THAT MENTIONED THEREIN, HELD 
PROPERLY DENIED ABSENT INSURER’S MISTAKE. ; 
Reformation of tornado policy, to show that policy was not to be effective 

until date subsequent to that mentioned therein, held properly denied, where there 

was no evidence of any mistake on part of insurer. 
(For other cases, see Insurance, Dec. Dig. § 143[6].) 


4. INSURANCE—THAT INSURED, IN APPLICATION FOR TORNADO 
POLICY, STATED THERE WAS NO OTHER INSURANCE ON PROP- 
ERTY WOULD NOT DEFEAT RECOVERY, WHERE INSURER WAS 
NOT INJURED. 

That insured, in application for tornado policy, stated that there was no other 
insurance on the property, based on theory that defendant’s policy would not be 
effective until policy insured then had on property expired, would not defeat re- 
covery on policy, where statement was not made to deceive defendant, nor was de- 
fendarit damaged thereby. 

' (For other cases, see Insurance, Dec. Dig. § 288[1].). 
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Appeal from Circuit Court, Davison County; R. C. Bakewell, Judge. 

Action by Peter Gaetze and another against the St. Paul Fire & Marine. In- 
surance Company. From a judgment and an order denying a new trial, defendant 
appeals. Affirmed. 

Crofoot & Ryan, of Aberdeen, for appellant. 

Hitchcock & Sickel, of Mitchell, for respondents. 

Po.tiEy, J. This action was brought to recover on a fire and tornado policy of 
insurance. The policy is dated June 14, 1924; and by its terms it was to go into 
effect at noon on that day, and to continue in effect until noon on the 14th day of 
June, 1927. On the evening of June 14, 1924, the property insured was damaged by 
a tornado. Plaintiff put in his claim against the defendant for his damage. The 
claim was rejected, and plaintiff’ brought suit. The defense is that, under ‘the 
terms of the agreement between plaintiff and defendant, the insurance was not to 
go into effect until noon on the 15th day of June, 1924; and, by the way of relief, 
defendant asks to have the policy reformed to conform to the intent of the parties, 
and that the action be dismissed. 

The facts upon which defendant bases the above contention are as follows: 
The First National Bank at Letcher was acting as soliciting agent at that place for 
defendant. Several months before the policy was written, A. E. Wallace, cashier 
of said bank, solicited insurance from plaintiff. Plaintiff informed Wallace that 
his property was insured by the Royal Insurance Company, but that, when his 
present insurance expired, defendant might reinsure it. On the 4th day of June, 
Wallace, in company with the vice president of the bank, went to plaintiff’s resi- 
dence and took plaintiff’s application. Plaintiff did not have his policy in the Royal 
Insurance Company, and said he did not know whether that policy expired on the 
14th or the 15th day of June. It was the desire of both parties that there should 
be no interim between the time when the Royal policy should expire and defend- 
ant’s policy should take effect. 

Quoting from defendant’s brief: “While engaged in making out the application, 
said Wallace asked Gaetze when his insurance in the Royal Ins. Co. would ex- 
pire and Gaetze replied that he was not sure whether it would expire on June 14th 
or June 15th, 1924, and Wallace then suggested that in order to avoid any possible 
lapse in insurance he would have the defendant’s poilcy issued to commence on June 
14th, 1924. To this Gaetze assented and said Wallace thereupon indorsed upon 
the application, in Gaetze’s presence and with his consent, a statement signed by 
the First National Bank of Letcher, agent, that the term of insurance should com- 
mence on June 14th, 1924 and expire on June 14th, 1927.” 

[1] This application was then’ sent to defendant’s general agent in the state, 
who «prepared and signed the policy. The soliciting agent, Wallace, had no author- 
ity to write policies or fix the terms thereof; and, when the policy was made out 
stating that it should go into effect June 14th, and signed by the general agents 
and accepted by plaintiff, it became a binding contract on the defendant, according 
to its expressed terms. 

[2, 3] Gaetze and Wallace were not the contracting parties. When the ap- 
plication was forwarded to the general agents, they issued the policy. Gaetze and 
defendant became the contracting parties; and, to reform the contract, there must 
have been a mutual mistake on the part of both plaintiff and defendant. There is 
no evidence of any mistake on the part of the defendant. The policy it issued was 
just what it intended that it should be; and the reformation was properly denied 
pA trial court. Floars v.. Insurance Co., 144 N. C. 232, 56 S. E. 915, and cases 
cited. 

[4] It is true, as claimed by defendant, that plaintiff, in his application, stated 
that there was no other insurance.on the property, and that this statement was 
made upon the theory that defendant’s policy was not. to go into effect until the 
Royal policy had expired; but this was not done for the purpose of deceiving the 
defendant; nor was defendant in anywise damaged by such statement. No moral 
hazard is involved; and, as the policy contains a provision that, in case other in- 
surance is in force, the loss, if any, should be prorated between the insurers, the 
fact that the amount of the insurance in the two policies exceeded the actual value 
of the property is not material to the defendant: 

The judgment and order appealed from are affirmed. 

Burch, P. J., and Sherwood, Campbell, and Brown, JJ., concur. 
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McDONALD vy. HELGERSON, Commissioner of Insurance. (No. 6375.) 


Supreme Court of South Dakota. Dec. 31, 1928. 
222 Northwestern Reporter 694. 


1, INSURANCE—TRACT WAS NOT COVERED BY HAIL INSURANCE, 
WHERE VERIFIED STATEMENT DESCRIBING NUMBER OF ACRES 
IN CROP WAS NOT FILED, NOR DID AUDITOR ACT TO SUBJECT 
LAND TO PREMIUMS (HAIL : 7 ee LAW, §§ 5, 6, 11, AS 
AMENDED BY LAWS 1921, C. 265, §§ 1, 2, 


Where neither tenant nor owner filed with ae auditor before hail loss any 
verified statement describing number of acres in crop or kind of grain upon tract 
allegedly insured, and county auditor did not enter upon tax lists opposite descrip- 
tion of tract any premium charge for hail insurance, or certify to insurance com- 
missioner any record of acreage of crop or land under cultivation to subject to 
hail insurance and premium tax, tract was not brought under provisions of Hail In- 
surance Law (Laws 1919, c. 244, as amended by Laws 1921, c. 265), in view of 
sections 5, 6, and 11, as amended. 


(For other cases see Insurance, Dec. Dig. § 13%.) 


2. INSURANCE—PERSON SEEKING HAIL INSURANCE HAS BURDEN 
OF SEEING THAT NECESSARY CONDITIONS ARE PERFORMED 
(LAWS 1919, C. 244, AS AMENDED BY LAWS 1921, C. 265). 


Burden is on owner or tenant to see that those things are done which need 
to he done to have hail insurance provided by Laws 1919, c. 244, as amended by 


Laws 1921, c. 265, and state cannot be estopped into insurance by failure of officers 
to do their duty. 


(For other cases see Insurance, Dec. Dig. § 13%.) 
Sherwood, J., dissenting. 
Appeal from Circuit Court, Tripp County; J. R. Cash, Judge. 


Mandamus by J. A. McDonald against G. H. Helgerson, as Commissioner of 
Insurance, and as Commissioner of Hail Insurance of the State of South Dakota. 
Judgment for plaintiff, and defendant appeals. Peremptory writ quashed, and 
judgment reversed and cause remanded, with directions. . 


Buell F. Jones, Atty. Gen., and Benj. D. Mintener and H. A. Linstrom, Asst. 
Attys. Gen., for appellant. 


Windsor Doherty, of Winner, for respondent. 


CAMPBELL, J. Plaintiff sought mandamus in the circuit court to compel the 
defendant, as commissioner of insurance, to approve, adjust, and pay to plaintiff 
the amount of damage done by hail to plaintiff’s growing crop in July, 1925, con- 
tending that said crop was insured under the provisions of the state hail insur- 


ance law. The defense was that the crop in question was not so insured for the 
season of 1925. 


The facts were stipulated, and are as follows: Plaintiff owned the northeast 
quarter of section 26, township 99, range 78, Tripp county, on which premises one 
Nolan was tenant, plaintiff having a third interest and Nolan a two thirds interest 
in the 1925 crop. On May 25, 1925, the township assessor called on the tenant No- 
lan at the premises in question and furnished a blank to Nolan to report to him 
as assessor the number of acres of crop and kinds of crop upon said premises as 
provided by the Hail Insurance Law. Nolan filled out the blank in uart, subscribed 


and swore to the same before the assessor, and delivered it to the assessor in the 
following form: 


“List of Agricultural Land for the Year 192—, Tripp County, South Dakota. 
“List Crop on Each Quarter Section Separately. 
“If Crop is in Different Sections Use Separate Sheet for Each Section. 
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Crop Description 
Wheat NE% 
Oats 
Barley 
Rye 
Flax 
Speltz 
Corn 
Cane or Sorghum 
Alfalfa 
Proso 
Millet 
Buckwheat 
Total 
“State of South Dakota, County of Tripp—ss.: 

“e ——, do solemnly swear that the foregoing is a true, full, correct 
and complete statement, to the best of my knowledge and belief, of the acreage of 
agricultural lands in crop as itemized above, of which I am the owner, cropper or 
lessee; that I have not sought to mislead the Assessor in any way or connived at 
any violation or evasion of the requirements of the law in relation to the assess- 
ment of property under the State Hail Insurance Act. 

“W. J. Nolan. 


Subscribed and sworn to before me this 25 day of ————, A. D. 1925. 
“A. M. Ream, Assessor.” 

At the time the tenant, Nolan, verbally informed the assessor that there were 103 
acres under cultivation upon the tract and that the same was all to be planted to 
corn. The written instrument so executed by Nolan was thereafter filed by the 
assessor in the office of the county auditor of Tripp county, but it does not appear 
that the auditor was in any manner advised of the tenant’s verbal statements or 
that the assessor made to or filed with the auditor any report showing the number 
of acres in crop or under cultivation upon the land in question. The county au- 
ditor did not enter upon the tax lists, opposite the description of the tract in ques- 
tion, any premium charged for hail insurance, nor did he certify to the defendant 
any record of any acreage of crop or land under cultivation for the purpose of 
subjecting the tract to hail insurance and premium tax, or hail insurance purposes. 
Neither tenant nor owner, nor any one in behalf of either, filed with the county 
auditor before June 1, 1925, or before the hail loss, any verified statement des- 
cribing the number of acres in crop and specifying the kind of grain upon the tract 
in question. Neither was the land ever exempted in the manner provided by the 
Hail Insurance Law, or at all. No wheat was planted on the land, nor other crop, 
excepting approximately 103 acres of corn. Loss occurred July 25, 1925. Plain- 
tiff promptly notified the defendant commissioner, who sent an official adjuster, 
who determined the total loss to be $618, one-third to plaintiff and two-thirds to 
the tenant; but defendant, subsequently discovering that the land was not in his 
opinion subject to the provisions of the Hail Insurance Law for the year 1925, has 
refused to approve, allow, and pay the amount of such loss, and this proceeding 
was instituted. 

The trial court adopted the stipulated facts as findings, entered judgment in 
favor of plaintiff, and issued its peremptory writ as prayed, and defendant has 
appealed. 

The statute involved is chapter 244, Laws 1919, as amended by chapter 265, 
Laws 1921, and material portions thereof are as follows: 

“Section 5. It shall be and is hereby made the duty of each and every 
* * * assessor in the state, * * * at the time of listing the property for 
assessment, to return the number of acres in crop * * * in the year of such 
assessment in every tract * * * of land assessed, together with the name of the 
person in whose name the land is taxed and also the name of the occupant, 
* * * or tenants, if any. Such assessor shall specify the number of acres of 
wheat, oats, barley, rye, flax, speltz, corn, cane, alfalfa, proso, millet, buckwheat 
and sorghum in each and every tract, parcel or subdivision of agriculture land 
assessed and if said land at the date of such assessment has not been planted to 
crop, and he cannot determine the number of acres which will be planted to such 
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crops in that year, he shall return the total number of acres under plow or 
cultivation * * * and for the purposes of this act the total number of acres 
under plow or cultivation, so returned, shall be taken and considered to be the 
number of acres in crop, unless the owner or occupant * * * shall, on or before 
twelve o'clock noon, the first day of June, * * * file with the county auditor of 
the county in which said land is situated, a statement duly verified by oath, 
describing the number of acres in crop and specifying the kind of grain in 
substantially the following form, to-wit: * * * The report so made by the 
assessor shall be the basis for computing the premium for hail insurance. If, 
however, the owner, occupant or lessee of such land shall file as above provided 
a statement showing the number of acres in crop, then * * * such statement 
shall become and be the basis for estimating the premium chargeable to such 
tract of land. * * * 

“Section 6. It shall be the duty of each person so assessed to report to the 
assessor the number of acres of crop as defined by this Act when and as often 
as said land is assessed. The owner, occupant or lessee of land not legally 
taxable and therefore not listed by the assessor may nevertheless insure the crop 
thereon * * * by filing with the County Auditor, prior to twelve o’clock noon of 
June first * * * in any year and before he has incurred any loss from hail, a sworn 
statement in form as provided by Section 5 of this Act, and by paying the 
premum thereon as computed by the County Auditor in cash. * * * 

“Section 11. In preparing the tax lists for each year, the county auditor 
shall enter in such tax lists opposite the description of each tract, parcel or 
subdivision of agricultural land, the premium charged against said land. He shall 
compute the premium by multiplyng the number of acres in crop by the number 
of cents charged for each acre of crop in the district in which said land is 
situated; * * * such premium shall be a general tax against the whole of said 
tract, parcel or subdivision of land in like manner and of the same effect as 
general state and county taxes. * * *” 

This court. perhaps seemed to indicate in Fillbach vy. Van Camp (1924) 47 S. D. 
407, 199 N. W. 246, that land could have the benefits of the Hail Insurance Law 
by reporting it to the assessor and that reporting to the assessor was one oi 
“three different methods of listing it for hail insurance.” This, we think, was 
inadvertent. That was not in fact the situation involved in the Fillbach Case, 
and such implication has not been supported by the subsequent decisions of this 
court. See State ex rel. v. Helgerson (1928) 217 N. W. 638. See, also, Osterkamp 
v. Zigler (S. D. 1927) 216 N. W. 856, wherein this court held that when an owner 
seasonably furnished proper and complete information to the assessor and the 
assessor failed to report the land to the county auditor for hail insurance 
purposes, the assessor was personally liable for damages caused to plaintiff by 
such negligence. Of course, if merely listing with the assessor gave the land the 
benefit of hail insurance the owner could not be damaged in the manner or to 
the extent claimed in the Osterkamp Case by the assessor’s failure to list it with 
the county auditor. Hence the doctrine of the Osterkamp Case is a clear and 
necessary repudiation of any idea that the owner has secured for himself the 
benefits of the Hail Insurance Law merely by seasonably and correctly advising 
the assessor of the relevant facts. 

Under the express and definite provisions of the law, we think land is not sub- 
jected to the premium tax nor in position to receive the benefits of the Hail In- 
surance Law unless and until the necessary facts are presented to the county auditor 
by one or other of two methods contemplated by the statute—i. e., either by means 
of the report or return of the assessor or by the statutory verified statement of 
the owner or occupant filed with the county auditor. What the situation might be 
if the county auditor, having such information duly filed with him, failed to make 
the extension on the tax lists as provided in section 11 above quoted, is not involved 
in this case, and we express no opinion thereon. 

fi 2] In the instant case nothing was filed with the auditor from which he 
could compute the premium for his tax lists as provided by section 11, and the land 
did not become entitled to the benefits or subject to the burdens of the Hail In- 
surance Law. This court has consistently held that the burden is on. the owner or 
tenant to see that those things are done which need to be done to have the insur- 
ance,-and if officers fail in their duty, there may be a remedy against them per- 
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sonally, but the state is not thereby estopped into insurance. Osterkamp v. Zigler, 
supra. 

The major portion of all the briefs filed in this case is devoted to arguing the 
vexed question of “sovereignty.” It is the contention of respondent that the: state 
does not operate in its hail insurance functions .in a-sovereign capacity, but in a 
nonsovereign quasi private corporate capacity as was stated by this court in -Sta- 
vig v. Van Camp (1923) 46 S. D. 472, 193 N. W. 731; that the assessor is the 
agent of the state in such private corporate capacity with reference to hail in- 
surance; that his information is the information of all concerned; and that upon 
such theory the state is estopped to deny that the insurance was effected in this 
case. This question has been ruled adversely to respondent’s contention in the re- 
cent case of State of South Dakota v. County of Beadle (S. D. 1928) 222 N. W. 
583, and Stavig v. Van Camp has been to that extent overruled. 

We are clearly of the opinion that the land in the instant case was not brought 
under the provisions of the Hail Insurance Law. The necessary information was 
not presented to the county auditor. The auditor was neither entitled nor required 
from such information as was presented to him to speculate with reference to the 
kind of crop or the number of acres of any kind under cultivation, and he was not 
presented with any information which would justify him in computing any prem- 
ium charge for the tax lists or would enable him to do so in the manner provided 
by section 11 supra. Whether there is any personal liability on the part of the 
assessor under the particular facts of the instant case is in no wise involved, and 
we do not desire anything in this opinion to be taken as an indication of any view 
one way or the other upon that point. 

The peremptory writ is quashed, and the judgment appealed from is reversed 
and the cause remanded, with directions to enter a judgment in favor of the de- 
fendant upon the stipulated facts in harmony with this opinion. Let no costs be 
taxed on this appeal. 

Burch, P. J., and Polley and Brown, JJ., concur. 


; a J. (dissenting). For the reasons stated in Stavig v. Van Camp, 
issent. 


ELLIS—JONES DRUG CO. v. HOME INS. CO. 
Supreme Court of Tennessee. Jan. 19, 1929. 
12 Southwestern Reporter (2d) 707. 

1. INSURANCE—INSURANCE COMPANY’S ACCEPTANCE OF DELIN- 
QUENT PREMIUMS, UNDER FIRE POLICY COVERING INTEREST 
OF INSURED AS CONDITIONAL, VENDOR, ESTABLISHED CUSTOM 
SUPPLANTING FORFEITURE PROVISION. 

Under policy of fire insurance protecting insured’s interest in personal 
property sold under title or lien retaining contracts wherein insured would send 
insurer notice or “record of entry” at time of sale of property, insurance com- 
pany’s receipt of 12 delinquent premiums, covering almost one-third of transac- 
tions, established custom or course of dealing between parties which supplanted 
provision of policy that premiums should be paid not later than 30 days from 
last day of month in which entry is made, and that failure to make payment 
within that time should absolve insurance company from liability. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


2. INSURANCE—FIRE POLICY COVERING SODA FOUNTAIN SOLD 
CONDITIONALLY HELD NOT FORFEITED, WHERE PREMIUM 
WAS PAID WITHIN TIME ESTABLISHED BY CUSTOM, THOUGH 
AFTER LOSS OCCURRED. 


Fire policy, covering goods sold by insured- upon deferred payment plan 
retaining title, held not forfeited for nonpayment of premium on soda fountain 
within 30 days from notice of entry of sale, as required by policy, where additional 
time for payment of premium was established: by course of dealing of parties, 
ranging from 4 days to 3 months, and premium payment was tendered 35 days 
after due, though tender was made after loss occurred. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 
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3. INSURANCE—SUIT ON POLICY, DEFENDED IN GOOD FAITH ON 
GROUND OF FORFEITURE BY NONPAYMENT OF PREMIUM, HELD 
NOT CASE FOR STATUTORY PENALTY. 

Suit against insurance company on fire policy, defended on ground that 
policy was forfeited for nonpayment of premium within time required by terms 
of policy, held not case for imposition of statutory penalty against insurance 
company, since defense was in good faith. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Chancery Court, Shelby County; D. W. De Haven, Judge. 

Action by the Ellis-Jones Drug Company against the Home Insurance 
Company. Decree for defendant, and complainant appeals. Reversed and 
rendered. 

Lowell W. Taylor, of Memphis, for appellant. 

R. L. Bartels, of Memphis, for appellee. 

GREEN, C. J. The complainant herein procurred from defendant insurance 
company a policy of fire insurance known as a “Merchandise Floater Open 
Policy” on February 25, 1924. Complainant was a wholesale dealer in Memphis, 
and sold soda fountains, fixtures, etc., upon a deferred payment plan, retaining 
a lien or title to secure itself. Upon sale of any such articles on said terms, the 
complainant would send to defendant a notice or “record of entry,” describing 
the property sold and its value, and upon receipt of such notice, under the terms 
of the policy, defendant assumed liability for loss by fire of the articles 
described in said record of entry. 

The policy provided premiums should be paid to the comgany “not later than 
thirty days from the last day of the month in which said record of entry is 
made. Failure to pay such premium, as above provided, shall render void such 
record of entry, and no liability shall attach thereunder.” 

About May 9, 1927, complainant sold a soda fountain and fixtures of the 
value of $2,400 to a drug store at Tutwiler, Miss., and forwarded to defendant a 
record of entry, and some time thereafter defendant rendered a statement to 
complainant showing that the notice had been received and setting out the 
premium on this particular insurance. On July 27, 1927, the drug store containing 
this soda fountain and fixtures burned and the soda fountain was completely 
destroyed. Complainant gave immediate notice of the loss, but defendant denied 
liability on the ground that the premium for insurance on this soda fountain 
had not been paid pursuant to contract and that defendant had accordingly been 
released from liability on this account. 

{1] The aforesaid record of entry having been sent to the defendant about 
May 9, 1927, according to the provisions of the policy, premium for insurance on 
these particular goods was due 30 days from the last day of the month of May, 
1927, or June 30, 1927. The loss, as stated above, occurred on July 27. 

The complainant relies on a custom or course of dealing which had obtained 
between it and the defendant, during the life of the blanket policy, whereby 
complainant was allowed to pay premiums, and such premiums were accepted 
without protest, after they became due. From a statement contained in the bill, 
which is admitted in the answer, it appears that, beginning with the premium or pre- 
miums due May 30, 1924, and ending with the premium or premiums due April 30, 
1927, the complainant had tendered and defendant had receive twelve delinquent 
payments on account of the premiums. These payments were tendered and 
received at periods, after their due dates, ranging from four days to three 
months. 

From the issuance of the policy until the time of the loss here involved, 
assuming that records of entry were sent to defendant each month, 41 premium 
payments had accrued under the terms of the policy. Of these premium pay- 
ments, 12, or a little less than one-third, were received when they were delinquent, 
without protest. We are of opinion that such facts establish a custom or course 
of dealing between the parties. . 


In Atna Life Insurance Co. v. Fallow, 110 Tenn. 720, 77 S. W. 937, this court 
said: 


“It is, of course, true that a provision for the release of an insurance com- 
pany from liability for nonpayment of premiums is a material element of the 
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contract, and that n violation of such a provision, unless there has been a waiver 
thereof, neither a court of law nor of equity will enforce the contract. [Citing 
authorities. ] 

“But the law is equally well settled that insurers are estopped to insist upon 
forfeiture for nonpayment of premiums when due, when, by any course of action, 
representation, or dealings, the assured has been led to believe that the forfeiture 
will not be insisted upon; or, as said in New York Life Ins. Co. v. Eggleston: 
‘Any agreement, declaration, or course of action on the part of an insurance 
company, which leads a party honestly to believe that by conformity thereto a 
forfeiture of his policy will not be incurred, followed by due conformity on his 
part, will and ought to estop the company from insisting upon the forfeiture, 
though it might be claimed under the express letter of the contract. The 
company is thereby estopped from enforcing the forfeiture.’ [Citing authori- 
ties.]” 

Similar statements of the law have been made by this court in Murphy v. 
Southern Life Insurance Co., 62 Tenn. (3 Baxt.) 440, 27 Am. Rep. 761; Insurance 
Co. v. Hyde, 101 Tenn. 396, 48 S. W. 968; Sugg v. Assurance Society, 116 Tenn. 
658, 94 S. W. 936; Kavanaugh v. Insurance Co., 117 Tenn. 33, 96 S. W. 499, 7 
L. R. A. (N. S.) 253, 10 Ann. Cas. 680; Davis v. Insurance Co., 127 Tenn. 330, 
155 S. W. 131, 44 L. R. A. (N. S.) 626; Foresters v. Cunningham, 127 Tenn. 521, 
156 S. W. 192, 5 A. L. R. 1569; and other cases. 

On August 4, 1927, the complainant forwarded to defendant its check for 
$109.37 to cover statement rendered for premiums on items insured during the 
month of May, 1927, including the premium due for insurance on this particular 
property destroyed. The chancellor was of opinion that because no tender of 
the premium due upon the insurance herein had been made until after the 
destruction of the property, the custom or course of dealing relied on by the 
complainant was not available to it. The conclusion of his honor was justified 
by certain language used in the case of Thompson v. Ins. Co., 116 Tenn. 557, 92 
S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823. Such language, how- 
ever, was altogether unnecessary to a decision of that case and is out of harmony 
with the decisions of this court. That was a suit upon a life insurance policy, 
and it was plainly demonstrated in the opinion that no custom or course of 
dealing to accept overdue premiums had been established. Proceeding, the court 
says that the rule of estoppel or waiver to declare a forfeiture on account of 
overdue premiums, contrary to a custom or course of dealing, does not “in any 
event apply, unless the payment is made and accepted during the life of the 
insured” and authorities are cited believed to support the statement made. 

In AXtna Insurance Co. v. Fallow, supra, tender of the delinquent premium 
was not made until after the death of the insured. In Murphy v. Southern 
Life Insurance Co., supra, payment of the delinquent premium had not been 
made at the death of the insured. In Kavanaugh v. Insurance Co., supra, 
where an estoppel was invoked to prevent the insurance company from declaring 
a forfeiture for delinquency, the insured had been stricken with paralysis before 
a tender was made. Likewise, the insured had been stricken with mortal illness 
and tender of the delinquent premium was made two days before his death in 
Insurance Co. v. Hyde, supra. In all these cases the insurer was, by reason of its 
course of dealing or other matters, held estopped to declare a forfeiture, although 
premiums were delinquent and unpaid and there was no tender until the insured had 
died or was in extremis. 


The language used in Thompson v. Ins. Co., 116 Tenn. 557, 92 S..W. 1098, 
6L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823, quoted above, is to some extent 
sustained by expressions in Thompson v. Knickerbocker Life Insurance Co., 
104 U. S. 252, 26 L. Ed. 765. In the latter case, however, the delinquent premium 
never was paid, nor was any tender thereof made. Indeed, the court found that 
no custom to receive delinquent premiums had been proven. The Supreme Court 
of the United States is not committed to the idea that an estoppel against an 
insurance company to claim a forfeiture on account of a delinquent premium is 
only available when tender of the premium is made before death or.loss. In 
Pheenix Mutual Life Insurance Co. v. Doster, 106 U. S. 30, 1 S. Ct. 18, 27 L. Ed. 
65, the court held that the facts appearing estopped the company from insisting 
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on a forfeiture, although tender of the overdue premium was not made until after 
the death of the insured. Thompson v. Knickerbocker Life Insurance Co., supra, 
was carefully distinguished. See also Hartford Life & Annuity Insurance Co. 
v. Unsell, 144 U. S. 439, 12 S. Ct. 671, 36 L. Ed. 496. 

The English cases, Want v. Blunt, 12 East. Rep. 183, and Pritchard vy. 
Association, 3 C. B. 622, cited in Thompson v. Insurance Co., 116 Tenn. 557, 92 
S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823, merely declared the 
effect of certain policy provisions and did not deal with the effect of any custom 
or course of dealing. We are of. opinion that Carlson v. Supreme Council, 115 
Cal. 466, 47 P. 375, 35 L. R. A. 643, also cited in Thompson v. Insurance Co., 116 
Tenn. 577, 92 S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823, announces 
a correct rule in the following words: “The contract of insurance become 
complete at the death of the insured. The fiability or nonliability becomes fixed 
by that event. The right to recover depends upon the conditions existing at the 
moment of the insured’s death.” 

In Foresters vy. Cunningham, supra, this court declared the fundamental 
basis of the doctrine of waiver and estoppel as applied to insurance contracts, in 
these words: 

“This doctrine does not grow out of the original agreement of the parties, but 
is based upon the conduct and dealings of the parties with each other in respeci 
of the particular matter in controversy. It affects the conscience of the party 
whose conduct has led the other to a course of dealing to his injury, so that he 
is not allowed to predicate a right upon the former agreement inconsistent with 
his course of conduct. In practical effect, the conduct of the parties makes a 
new contract, the substance of which is that the society agrees not to insist 
upon the forfeiture clause. It is not meant that the parties formally agree to a 
waiver of the forfeiture clause, but that the courts will not allow the party 
claiming the forfeiture in violation of good faith and good conscience to set 
it up.” 
[2] The substance of the new contract in the case before ‘us, arising out of 
the custom and course of dealing between the parties, was that, besides the 30 
days after the month of the record of entry, the insured might have additional 
time in which to make the premium payments. As heretofore shown, this addi- 
tional time was a period ranging from four days to three months. The premium 
payment refused in this case was tendered 35 days after it was due. The tender, 
therefore, was not made longer after the due date than several other past-due 
premiums had been accepted. The condition existing at the time of the loss 
herein was that the time for the payment of the premium for insurance on the 
property destroyed had been extended by a custom or course of dealing. Payment 
of the premium was tendered during an extension. sanctioned. by usage. The 
pglicy was'in force by reason of the custom or course of dealing at the time of 
the loss. A valid contract of life insurance is not ‘invalidated: by the nonpayment 
of a premium required to be paid, unless the policy contains a provision to that 
effect. Fourth & First Bank & Trust Co. v. Fidelity & Deposit Co., 153 Tenn. 
176, 281 S. W. 785, 45 A. L. R. 610. As we have seen, the provision for forfeiture 
in the policy before us had been altered by a custom or course of dealing, and 
the defendant is not entitled to rely on such provision; payment of the premium 
having been tendered within the usual time. 


In McCullough v. Insurance Co., 118 Tenn. 264, 100 S. W. 104, 12 Ann. Cas. 
626, Johnson vy. Insurance Co., 119 Tenn. 598, 107 S. W. 688, and Davis v. Insur- 
ance Co., 127 Tenn. 330, 155 S. W. 131, 44 L. R. A. (N. S.) 626, the policies 
considered provided for premiums payable in installments. In all these cases, 
the policies were suspended, during the delinquency of installment payments. 
There was no custom or course of dealing which kept the policies in force during 
delinquency. 

Some of the cases cited in Thompson vy. Insurance Co., 116 Tenn. 557, 92 
S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823, or relied on by 
— for defendant, are, as we think, not in point. Others we are not willing 
to follow. 


[3] For the reasons stated, the decree of the chancellor is reversed, and a 
decree will be entered here in favor of the complainant for the amount of the 





Fire] Scott et al v. Law Union & Rock Ins. Co. of London Ltd. 725 


policy, with interest from the date of suit. We do not think this is a case for 


the addition of the statutory penalty, since the defense was obviously made in 
good faith. 


SCOTT et al. v. LAW, UNION & ROCK INS. CO. OF LONDON, Limited. 
(No. 1136—5082.) 
Commission of Appeals of Texas, Section A. Jan. 9, 1929. 
12 Southwestern Reporter (2d) 147. 

2. INSURANCE—GENERAL AGENT HAD AUTHORITY TO WAIVE 
5 age AS TO CHANGE IN INTEREST’, TITLE, OR POSSES- 
General agent of insurance company through whom policy was issued had 

authority to waive for the company, after policy was issued, benefit of stipulation 

therein invalidating policy in case of any change in interest, title, or possession. 
(For other cases, see Insurance, Dec. Dig. § 375[2].) 


3. INSURANCE—REVOCATION OF AGENT’S AUTHORITY TO WAIVE 
STIPULATION COULD NOT BECOME EFFECTIVE AS AGAINST 
POLICYHOLDER UNTIL HE HAD NOTICE OF REVOCATION. 

As against holder of policy, revocation by insurance company of authority of 
general agent, through whom policy was issued, to waive stipulation invalidating 
policy in case of change in interest, title, or possession, could not become 
effective until policyholder had notice of the revocation. 

(For other cases, see Insurance, Dec. Dig. § 373[1].) 


4. INSURANCE—POLICYHOLDER HELD NOT CHARGED WITH NOTICE 
AS MATTER OF LAW OF REVOCATION OF AGENT’S AUTHORITY 
(REV. ST. 1925, ART. 5065). 

Where insurance company revoked agent’s authority, took up his commission 
and withdrew all supplies, appointed another agent whom it furnished with a 
commission and supplies, and pursuant to Rev. St. 1925, art. 5065, filed designa- 
tion of the new agent as its agent but never filed any revocation of previous 
designation of former agent, policyholder held not charged with notice as matter 
of law of revocation of the agent’s authority. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 


5. INSURANCE—AGENT’S ASSURANCE TO POLICYHOLDER THAT' 
POLICY WAS ALL RIGHT AS IT STOOD HELD WAIVER OF STIPU- 
LATION AS TO CHANGE OF TITLE OR INTEREST. 

Where holder of fire policy, upon selling insured property, called on insur- 
ance agent to have necessary change in policy made and was told that it was all 
right as it stood, there was a waiver of policy: provision invalidating policy in 
case of any change in interest, title, or possession. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Suit by S. C. Scott and another against the Law, Union & Rock Insurance 
Company of London, Limited. A judgment for plaintiffs was reversed by the 
Court of Civil Appeals [1 S. W.(2d) 712], and plaintiffs bring error. Reversed, 
and judgment of the district court affirmed. 

I. N. Williams, of Mt. Pleasant, for plaintiffs in error. 

Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
defendant in error. 

Harvey, P. J. This suit was brought by plaintiffs in error, S. C. Scott and O. 
M. Fuquay, to recover of the defendant in error, Law, Union & Rock Insurance 
Company, on a fire insurance policy. The trial court gave judgment for Scott 
and Fuquay, jointly, for the full amount of the policy, together with statutory 
interest thereon. On appeal, the Court of Civil Appeals reversed that judgment 
and rendered judgment for the defendant in error. 1 S. W.(2d) 712. The case is 
here on writ of eror. 

The material facts are substantially as follows: 

On April 18, 1923, Scott owned a certain lot and dwelling house thereon, 
situated in the town of Mt. Pleasant. For several years prior to that date and 
up to August 7, 1925, J. B. Rowland was the local agent at Mt. Pleasant for said 
insurance company, and was invested with such general authority as to constitute 
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him a general agent of the company. On April 18, 1923, the insurance company, 
acting through Rowland as its agent, issued to Scott the fire policy sued on. 
By the terms of the policy Scott was insured for the term of three years from 
the date of the policy against loss or damage by fire to said dwelling house to an 
amount not exceeding $2,000. The policy contained the following provision which 
the insurance company urges to defeat recovery under the policy: “This entire 
policy unless otherwise provided by agreement endorsed hereon or added hereto 
shall be void if any change, other than by death of the insured, takes place in 
the interest, title or possession of the subject of insurance (except change of 
occupants without increase of hazard), whether by legal process or by voluntary 
act of the insured.” 

On February 5, 1926, while the policy still was in force, Scott conveyed, by 
warranty deed, the lot and dwelling house to one Joe Riddle for the consideration 
of $200 cash, and notes of Riddle in the sum of $1,800, payable to Scott and 
secured by the vendor’s lien expressly reserved in the deed. The notes bore 8 
per cent. interest per annum. At the same time and place, Riddle conveyed the 
property to Fuquay, by deed duly executed. Scott, at the instance of Fuquay, 
and immediately after the execution of these deeds, went to the office of J. J}. 
Rowland for the purpose of ‘having him make such changes ‘therein as the 
changed state of interest in and title to the property required. Upon arriving 
at the office of Rowland, Scott presented the policy to Rowland and informed 
him of all.the details of the transaction in which the said deeds were executed. 
Scott told Rowland then that he wanted the policy changed so that he (Scott) 
would be protected. It is admitted by all parties that the. following (as stated in 
the language of Scott) also occured on that occasion: “I told Mr. Rowland who 
I had sold it.to and told him I wanted the insurance transfered to Mr. Fuquay 
and that I was holding an $1800 equity in the place and Mr. Rowland took the 
policy and looked at it and said, ‘this policy expires in April, probably Mr. Fuquay 
will sell this place in a few days and then we will transfer the policy; and if 
Fuquay does not, whenever it expires we will make the transfer then to whoever 
owns it.’ Mr. Rowland told me ‘it is all right the way it stands now’ and I said, 
‘well, if it is all right that is all I want’ and Mr. Rowland said that it was all 
right to let the policy stand like it was.” 

On February 10, 1926, the building in question was totally destroyed by fire. 

The defendant in error revoked the agency of J. B. Rowland on August 7, 
1925, and, on the same day, appointed C. L Duncan its agent at Mt. Pleasant in 
his stead. On the last-named date the defendant in error took up Rowland’s 
commission as agent and withdrew from him all supplies in the way of policy 
forms,.and from that day onward C. L. Duncan held himself out to the public in 
Mt. Pleasant, and vicinity, as the agent of the defendant in error. On August 11, 
1926,. the defendant in error filed in the state department of insurance, in con- 
formity to the provisions of article 5065 of the Statutes, its designation of C. L. 
Duncan as its agent at Mt. Pleasant and vicinity. On March 23, 1925, the 
defendant in error had filed in the state insurance department, as it had done 
from year to year prior to that time, a designation of J. B. Rowland as its agent 
at Mt. Pleasant and vicinity. This last-mentioned designation covered the 
period beginning March 23, 1925, and ending March 23, 1926, and was filed in 
pursuance of the requirements of the article of the statute mentioned above. 
No revocation of this designation was ever filed in the state insurance department. 

Among the supplies which were furnished by the defendant in error to 
C. L. Duncan, upon his appointment as agent in August, 1925, were a large 
number of blotters with the name of the defendant in error and Duncan’s name, 
as local agent, printed thereon. These blotters were distributed by Duncan “in 
various business houses in Mt. Pleasant and in other ways he distributed the 
blotters in Mt. Pleasant and vicinity.” Duncan also received from the defendant 
in error a commission of authority as agent for the defendant in error in Mt. 
Pleasant and vicinity. This commission was printed in large type, and Duncan 
had it framed and put it on display on the wall of his office in Mt. Pleasant. 
Neither Scott nor Fuquay ever saw this commission or any of these blotters. 
Neither of them, until some time after the fire occurred, had any knowledge that 


C. L. Duncan was agent for the defendant in error or that he was held out as 
such. 
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The following admissions of fact, among others, appear in the record: 
“Plaintiff Scott, at the time he went to J. B. Rowland’s insurance office and 
informed Rowland that he had sold the property and had $1800 vendor’s lien notes 
against it and wanted the policy changed so that he would be protected, believed 
that J. B. Rowland was still the agent of the defendant insurance company; that 
the defendant. insurance company had never informed him in any way that J. B. 
Rewland was no longer its agent at Mt. Pleasant, and no one had informed 
plaintiff Scott that J. B. Rowland was not still the agent of defendant company ; 
that defendant insurance company had not given any public notice to plaintiff 
Scott or Fuquay of the termination of its agency with J. B. Rowland; that 
plaintiffs Scott and Fuquay did not learn, and had no character of notice, that 
Rowland was not the agent of the defendant insurance company, until several 
weeks after Wendt, the adjuster, of the defendant insurance company had come 
to Mt. Pleasant to adjust this loss; that at the time this agency was terminated 
and these papers taken up, the defendant company did not advise either of these 
plaintiffs, directly or indirectly, or through public print, that J. B. Rowland was 
no longer the agent of the company.” Also that: “Neither of the plaintiffs 
knew of the termination of the agency of J. B. Rowland until several weeks 
after the destruction of the house in controversy.” Also that: “J. B. Rowland 
did not claim on February 5, 1926, or any time thereafter, that he was the agent of 
the defendant company, and had not claimed to be agent of the defendant com- 
pany since August 11, 1925.” Also that “the plaintiffs, or either of them, made no 
inquiry of anyone in an effort to determine whether or not J. B. Rowland was 
still the agent of the defendant company.” Also that: “Just a day or two after 
the sale of the property to Fuquay, and prior to the fire, Fuquay accosted the 
said J. B. Rowland on the street near the State National Bank, and asked 
Rowland if Scott had attended to the change in the insurance and Rowland 
informed plaintiff Fuquay that everything was all right; that at the time of this 
conversation plaintiff Fuquay owned other property in Mt. Pleasant, and some of 
the insurance was protected by defendant insurance company and had been 
written and issued by the said J. B. Rowland prior to August 7, 1925.” 

The insurance company contends that it is not liable under the policy, on the 
ground that the conveyance of the insured property by Scott to Riddle and by 
the latter to Fuquay worked a change of title and interest therein, and because 
the company neither consented to such change nor had knowledge thereof, the 
policy became void by virtue of the provisions of the clause of the policy which 
has been quoted. The company also denies liabilitygto Fuquay on the ground 
that no insurance contract respecting said building was ever effected between the 
company and Fuquay. 


In considering the case, we have not found it necessary to notice whether or 
not, under the facts, there is any liability to Fuquay on the part of the insurance 
company. The judgment of the trial court is in favor of Fuquay and Scott, 
jointly, for the full amount of the policy. Scott makes no complaint of this. 
We shall therefore notice, in discussing the case, only the question of liabilty of 
the company to Scott. 


[1] It is a general rule that a revocation by the principal, of the general 
authority of his agent, is ineffective as between the principal and such third 
persons as deal with the agent, as such, on the faith of the continued existence of 
his authority, without notice of the revocation. 2 C. J. p. 539 et seq., and autHori- 
ties there cited. See, also, 2 Joyce, Insurance (2d Ed.) § 721, p. 1626. 


[2-4] At the time the policy sued on was issued to Scott by the insurance 
company, through its agent J. B. Rowland, the latter was general agent for the 
company. As such general agent, he had authority to waive for the company, 
after the policy was issued, the benefits of any stipulation contained therein, 
including the stipulation which has been quoted. As to Scott, no revocation of 
this authority by the insurance company could become effective until Scott had 
notice of the revocation. It is an admitted fact that Scott, before the fire 
occurred, had no knowledge of the revocation of Rowland’s authority by the 
insurance company. The judgment of the trial court implies the further fact 
finding: that: he had no notice thereof, and the facts, we think, ro not charge 
him with such notice as a matter of law. 
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[5] We are further of the opinion that what transpired on the occasion of 
Scott’s visit to Rowland, immediately after the execution of the deeds heretofore 
mentioned, establishes a waiver by Rowland of the policy stipulation in question, 
in so far as it applied to the change of interest and title which had been effected 
by said deeds. This waiver bound the insurance company, and that change of 
interest and title no longer affected the liability of the insurance company to 
Scott under the insurance contract. The policy, upon the total destruction of 
the building by fire, became a liquidated demand in the hands of Scott by virtue 
of the provisions of article 4929 of the Statutes. 

We recommend that the judgment of the Court of Civil Appeals be reversed 
and that of the trial court affirmed. 

Cureton, C. J. Judgment of the Court of Civil Appeals reversed, and that of 
the district court affirmed, as recommended by the Commission of Appeals. 


SECURITY NAT. FIRE INS. CO. et al v. KIFURI. (No. 8085.) 
Court of Civil Appeals of Texas. San Antonio. Nov. 28, 1928. 
Rehearing Denied Jan. 2, 1928. 

12 Southwestern Reporter (2d) 235. 

2. INSURANCE—ASSURED HELD NOT REQUIRED TO SUBMIT TO 
APPRAISEMENT OF LOSS UNDER FIRE POLICY, WHERE PROOFS 
THEREOF WERE RETAINED BY INSURERS, AND DEMAND FOR 
APPRAISAL WAS TOO LATE. 

Assured was released from necessity of submitting to appraisement of loss 
under fire poli¢y, where proof of loss was submitted and retained by insurers 
without objection, and demand for appraisement was made after time limited 
in policy. . 

(For other cases, see Insurance, Dec. Dig. §§ 568, 576[1].) 

3. INSURANCE—DIFFERENCE BETWEEN VALUE OF BUILDING 
IMMEDIATELY BEFORE AND AFTER FIRE, NOT EXCEEDING 
AMOUNT OF POLICY, IS CORRECT MEASURE OF DAMAGES. 
When a building is not a total loss, the difference between its value imme- 

ditely before and after the fire, not to exceed the amount of the policy, is the 

correct measure of damages. 


(For other cases, see Insurance, Dec. Dig. § 502.) 


4. INSURANCE—EVIDENCE OF AMOUNT OF LOSS UNDER FIRE 
POLICY HELD TO QUSTAIN RECOVERY FOR ASSURED. 
In suit on fire policies, evidence of amount of loss held to sustain recovery 
for assured. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Maverick County; Joseph Jones, Judge. 
Action by A. Kifuri against the Security National Fire Insurance Company 
-and others. Judgment for plaintiff, and defendants appeal. Affirmed. 

T. M. West and Nelson Lytle, both of San Antonio, for appellants. 

David E. Hume, of Eagle Pass, for appellee. 

Copss, J. On March 1, -1928, appellee sued appellants Security National Fire 
Insurance Company on a policy of fire insurance, for the sum of $3,000, against 
the National Liberty Insurance Company of America for the sum of $3,000, 
against the Fireman’s Fund Insurance Company of San Francisco, Cal., on a fire 
insurance policy in the sum of $4,000. These three appellants over their protest 
were joined as codefendants in this one suit, brought by appellee against them 
jointly, and for a joint judgment against the appellants for $20,000. 

Appellants first filed separate pleas in abatement, as follows: Security 
National Fire Insurance Company, National Liberty Insurance Company of 
America, Fireman's Fund Insurance Company of San Francisco, Cal., which were 
by the court overruled and exceptions duly taken by each insurance company. 
Appellants then filed separate pleas of misjoinder of causes of action and parties 
defendant as follows: Security National Fire Insurance Company’s plea, Nationa! 
Liberty Insurance Company of America, and Fireman’s Fund Insurance Com- 
pany of San Francisco, Cal. These three pleas of misjoinder were by the: court 
overruled, to which action of the court each appellant duly excepted. 
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Thereupon each defendant filed separate supplemental answers, containing 
general and special exceptions and general denial, which the court overruled in 
detail, and the case then proceeded to trial before a jury as one joint suit upon 
special issues, which the jury answered in favor of appellee, whereupon a judg- 
ment was rendered against the appellant Security National Fire Insurance Com- 
pany for $3,000, and against the National Liberty Insurance Company. of America 
for $3,000, and a judgment against the Fireman’s Fund Insurance Company of 
San Francisco, Cal., for $4,000. From this judgment, appellants jointly and 
separately appealed. 

{1] The first point presented is that separate causes of action and separate 
and distinct defendants cannot be joined in the same action. We overrule that 
contention, because the fire insurance policies require the assured to collect 
from each of several companies on a pro rata basis, in proportion to the several 
policies, the amount of recovery. This can only be practicably done by having 
the liability fixed in a joint suit. 

It is provided in each of the policies: “This company shall not be liable 
under this policy for a greater portion of any loss on the described property * * * 
than the amount hereby insured shall bear to the whole insurance * * * and the 
extent of the contribution to be made by this company in case of loss, may be 
provided for by agreement or condition written hereon or attached or appended 
hereto.” Fegelson v. Niagara Fire Ins. Co., 94 Minn. 486, 103 N. W. 495. 

Under the policy terms set out in Hartfod Fire Ins. Co. v. Post, 25 Tex 
Civ. App. 428, 62 S. W. 140, relied upon by appellant, the basis for settling with 
insured is complete without reference to any other coinsurance, except as to 
amount of such other insurance, viz., in the Post Case all that is necessary in 
order to determine the amount chargeable to any one of the companies, under a 
partial loss, is to find the amount of partial loss, ascertain the amount of coinsur- 
ance, and charge such company with its proportion of the partial loss so fixed. 
Upon the other hand, in the policies here involved, the loss is to be paid pro rata 
by each insurance company in the proportion of the amount of insurance carried. 

Thus: Under the policies involved in the Post Case we shall say that three 
different companies are each carrying $3,000 policies, under which each company 
is required to pay according to its proportion of total insurance (which means 
without reference to what any other company pays). In separate trials the 
actual loss was fixed differently, as follows: $5,500; $6,000; $6,500. The com- 
panies would separately be required to pay, respectively, as follows: $1,833.33; 
$2,000; $2,166.66. The policies do not require pro rata payment. 

In the instant case the policies require the assured to collect from each 
company on a pro rata basis in proportion to the amounts of the several policies. 
By separate trials and separate and different findings as to loss the determina- 
tion of a pro rata is impossible. Since a common figure of loss is necessary to 
determine the pro rata recovery, the policies are interdependent, and recovery 
must be fixed in a joint suit. 

[2] Mr. Kifuri testified that it was not required that he should certify to 
them, they just asked for an estimate, which he gave. He sent one to the 
company, and kept one. The first estimate was not acceptable but he made 
another which the company kept as satisfactory. He said: “They made no 
objection until yesterday, waited from November 3, up to date I sued them and 
they made no objection to it.” That estimate was received November 21, 1927. 
Hibernia Ins. Co. v. Starr (Tex.) 13 S. W. 1017. 


The property was damaged by fire September 14, 1927, and proof of loss was 
delivered November 2, 1927, and retained by the company without. objection. 
Demand for appraisal was made February 8, 1928, more than 4% months after, 
which was too late. According to the provisions of the policy, the appraisal 
must have been demanded within 90 days of the fire. The issue was submitted 
to the jury, and found that, by their action and conduct, and their failure to 
accept plaintiff’s offer of appraisement, plaintiff was released from the necessity 
of submitting to appraisement. So this disposes of the question relating to the 
demand for appraisement. 


Here the insurer disclaimed liability for so much of the insured property 
as became part of the insured building by affixation; and, after reciting list of 
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appliances which had become a part of the building by affixation, the paragraph 
reads: “All of the above articles mentioned in said Paragraph No. 4 being 
machinery used in manufacture or storing ice and is no part of the building in- 
sured by the defendant.” Connecticut Fire Ins. Co. v. Hilbrant (Tex. Civ. App.) 
73 S. W. 558. 

The insurance covered “the one story metal roof G. I. & Stucco Building and 
additions attached thereto, including foundations, permanent piping and fixtures 
for heating, lighting and water service, while occupied for the following purposes 
only: Ice Factory.” 

The pleading and the evidence showed a claim for the certain designated 
machinery, attached as a permanent improvement to the building, for permanent 
use. The testimony showed in detail the several items of machinery affixed to 
the building or a part of the permanent piping for water sevice; that the main 
plant was totally destroyed down to the building; that the refrigerating plant and 
roof is gone, and all that is left is the walls. 

The plaintiff further testified: “Now the brine tank, twelve-ton capacity, 
that is made all together connected with the wall and part of the building. The 
whole tank consists of iron tanks and framework; it weighs a whole lot. I said 
12-ton capacity. I meant 12-ton capacity of ice. It could not be moved. There 
is no machinery made to move that. Part of it was the wall of the building ana 
we added three sides to that wall and that completed the four sides of the 
building. The value of the brine tank was pretty close to $2,000.00.” 

The price of the various equipment affixed to the building, f. 0. b. Eagle Pass, 
was $4,022. The items and prices are not set out separately, but are lumped 
under the sum of $4,022. 

This equipment was placed there as permanent fixtures for permanent use, 
suitable to an ice factory. The steam engine was bolted down to the wet cement 
for permanent erection, and it was valued about $1,000. The ammonia com- 
pressor and permanent piping, all bolted to the floor, were of the value of $1,000. 
The root of that building extended over the brine tank and to the wall. 

The agent of the insurance company went out and inspected the ice factory 
before insuring the property. Pacific Fire Ins. Co. v. John E. Morris Co. (Tex. 
Civ. App.) 1 S. W. (2) 348; Still v. Connecticut Fire Ins. Co., 185 Mo. App. 550, 
172 S. W. 625; Hutchins v. Masterson, 46 T’ex. 551, 26 Am. Rep. 286; Phelan v. 
Boyd (Tex.) 14 S. W. 290; C. J. vol. 26, pp..72, 74, 90. 

[3, 4] When a building is not a total loss, the difference between its value 
immediately before and after the fire, not to exceed the amount of the policy, 
is the correct. measure of damages. The jury found that the difference in value 
of the bare building after the fire was $6,000. The testimony showed that it 
would cost in the neighborhood of $6,000 to replace it, excluding the value of 
pipes, fittings, or metal machinery. The value of the equipment when added to 
$6,000 would swell the figure to more than $10,000—the total amount of the 
insurance. And Kifuri testified that the building cost him more than $15,000 to 
build. German Ins. Co. v. Everett, 18 Tex. Civ. App. 514, 46 S. W. 95. 

If the issue requested by appellant had been given as to the measure of dam- 
ages, the answer would probably not have differed from the testimony of the 
two witnesses who testified how much it would have cost to repair the building. 
Witness Meyer, for appellee, testified that it would cost in the neighborhood of 
$6,000, and S. B. Mitchell, witness for the insurer, testified that it could probably 
be replaced for $5,500. 


The value of the bare building to build was $15,000; and, if $6,000 of that 
value was destroyed, it would take $9,000 to rebuild. Under the issue as sub- 
mitted. only $6,000 was recovered as damage to the bare building, the balance 


being for additions and affixations. It was shown that two-thirds of the building 
was totally destroyed. 


Much of appellants’ brief, argument, and propositions are based upon the 
theory of separate suits. However, appellants were allowed to file separate and 
distinct pleadings, and, in that way, though not necessary at all, secured all the 
rights which the law vouchsafed to them. 


However, they were proper, if not necessary, parties to the one suit to 
establish the proportionate liability. 
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We have very carefully considered all of appellants’ assignments and all the 
points claimed as error and overrule them. The judgment of the trial court 
is affirmed. k 


LAW v. TEXAS STATE MUT. FIRE INS. CO. (No. 1135-5080.) 
Commission of Appeals of Texas, Section A. Jan. 9, 1929. 
12 Southwestern Reporter (2d) 539. 

1. INSURANCE—KNOWLEDGE OF SOLICITING AGENT OF INSURANCE 
COMPANY, PROMPTING HIM TO REFUSE. APPLICATION OF 
CUSTOMER FOR INSURANCE, HELD KNOWLEDGE OF COMPANY. 
Knowledge of soliciting agent of insurance company, that applicant for in- 

surance on certain premises had tenant occupying them, and for which reason agent 

refused to take application, held knowledge of insurance company. 
(For other cases, see Insurance, Dec. Dig. § 378[3].) 


2. INSURANCE—INSURER, THOUGH HAVING KNOWLEDGE THROUGH 
AGENT, NOT ELECTING TO CANCEL POLICY UNTIL AFTER FIRE, 
HELD ESTOPPED TO DENY LIABILITY. 

Insurer, whose agent had knowledge of conditions which would have allowed 
election to cancel policy, but did not undertake duty of performing election until 
after fire, it having kept unearned premiums which belonged to policy owner if 
policy had become void, was estopped to deny liability in action on the policy. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


4. INSURANCE—RESTRICTIONS OF AUTHORITY IN POLICY HAVING 
RELATION TO AGENTS AND NOT TO PRINCIPAL DO NOT PRE- 
VENT WAIVER BY INSURER IN ANY MANNER IT MIGHT CHOOSE, 
AND DOES NOT INTERFERE WITH ESTOPPEL. 

Restrictions of authority contained in stipulation of policy, merely relating to 
agents and not to the principal, present no obstacle to waiver by insurer in any 
manner it might choose, and does not interfere with estoppel. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Harvey, P. J., dissenting. 


Error to Court of Civil Appeals of Third Supreme Judicial District. 

Consolidated actions by W. L. Law against the Texas State Mutual Fire In- 
surance Company. Judgment for plaintiff was reversed and rendered by the Court 
of Civil Appeals [3 S. W.(2d) 505], and plaintiff brings error. Judgment of the 
Court of Civil Appeals reversed, and judgment of District Court affirmed. 

Walter Miller and J. W. Thomas, both of Belton, for plaintiff in error. 

Tyler & Hubbard and James B. Hubbard, all of Belton, for defendant in error. 

NIcKELS, J. We refer to the opinion of the Court of Civil Appeals, 3 S. W. 
(2d) 505, for a general statement of the case. 

The second stipulation as reproduced in the opinion of the Court of Civil Ap- 

peals is tantamount to an unqualified declaration that “the agents of this company” 
have “authority to represent it * * * in the solicitation of applications for in- 
surance. 
Scott testified that he was (at date of trial) “a solicitor of fire insurance for 
* * * Texas Mutual Fire Insurance Company,” and had been such for a period 
including dates of. the policies sued upon. “I just take a written application from 
the person to whom I am soliciting and send that into the home office and they pass 
on whether or not they will issue the policy.” 

Law, having procured the two policies through Scott, went to him (in 1925) 
for a third, and because he thought his company “would not carry any more in- 
surance on said property, since it was occupied by a tenant,” Scott declined the 
application. Unless his authority was broader than such as is disclosed in the testi- 
mony quoted, he ought to have reduced the application to proper form and have 
submitted it to the “home office.” . In that immediate connection he acquired 
knowledge that Law proposed to get additional insurance, and immediately there- 
after got knowledge that the additional insurance had been effected through an- 
other agent. He did not protest at any time; on the contrary, he assured Law 
“it would be all right with him and his company.” 

[1] In deference to contentions in behalf of the insurer, we assume Scott’s 
capacity to have been that of “soliciting agent.”” Even so, the information given by 





732 The Insurance Law Journal, Vol. 72 [April, 1929 


Law was given him as such and in connection with an effort to have Scott perform 
his duty as such. The knowledge thereby acquired related to the “very subject- 
matter” with which Scott was authorized to represent the company, i. e., taking 
or procuration of an application for insurance (with information touching the 
“risk”) forwarding of same to the “home office,” etc. And, upon familiar princi- 
ples, Scott’s knowledge became that of his company. Missouri, K. & T. Ry. Co. 
of Texas v. Belcher, 88 Tex. 549, 551, 32 S. W. 518. 

[2] Thereupon a duty of election was owed by the company and to the policy- 
holder, whose performance was not undertaken until after the fire, and that was 
too late. It had kept the unearned premium and, thus had use of money which be- 
longed to Law, if the policies had become “void,” and Law was probably misled to 
his injury if the policies are now void. Hence, estoppel preserved enforceability of 
these stipulations inserted for Law’s benefit. Crescent Insurance Co. v. Griffin & 
Shook, 59 Tex. 509, 513; Morrison v. Insurance Co. of North America, 69 Tex. 
353, 363, 6 S. W. 605 (5 Am, St: Rep. 63). 

[3] We put the decision on estoppel, which operates despite or without regard 
for intention, and not on actual waiver, which rests in intent, nor yet on Scott’s 
consent to additional insurance. Cf. East Texas Fire Insurance Co. v. Blum, 76 
Tex. 653, 662, 13 S. W. 572. 

[4] Restrictions of authority named in the stipulation secondly quoted in the 
opinion of the Court of Civil Appeals have relation to agents and not to the prin- 
cipal. They present no obstacle to waiver by the company in any manner it might 
choose (Morrison v. Insurance Co. of North America, supra), and much less do 
they interfere with estoppel. 

Accordingly, we recommend that the judgment of the Court of Civil Appeals 
be reversed, and that the judgment of the district court be affirmed. 

Harvey, P. J. dissents. 

Cureton, C. J... Judgment of the Court of Civil Appeals reversed, and that of 
the district court affirmed, as recommended by the Commission of Appeals. 


PACIFIC FIRE INS. CO v. JOHN E. MORRIS Co. et al. (No. 1151-5112.) 
Commission of Appeals of Texas, Section A. Jan. 23, 1929 
; 12 Southwestern Reporter (2d) 971. 
2. INSURANCE—STOCKHOLDER, OWNING 98 PER CENT. OF CORPOR- 

RATE STOCK, HAD INSURABLE INTEREST IN BUILDING OWNED 

BY CORPORATION. 

Stockholder, owning 98 per cent. of corporate stock of corporation, had 
insurable interest in building owned by corporation, and contract of insurance 
was not in contravention of public policy as wagering contract. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 


3. INSURANCE—INSURED STOCKHOLDER, OWNING 98 PER CENT. OF 
CORPORATE STOCK HAD “OWNERSHIP INTEREST” IN BUILDING 
OWNED BY CORPORATION WITHIN POLICY LIMITING INSURER’S 
LIABILITY TO INSURED’S OWNERSHIP INTEREST. 

Insured stockholder, holding 98 per cent. of corporate stock, had interest in 
building owned by corporation of such nature as to be included within term 
“ownership interest” used in fire policy limiting insurer’s liability to value of 
“ownership interest” of insured. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


Error to Court of Civil Appeals of Tenth Supreme Judicial District. 

Suit by the John E. Morris Company and others against the Pacific Fire 
Insurance Company. Judgment for plaintiffs was affirmed by the Court of 
Civil Appeals [1 S. W. (2d) 348], and defendant brings error. Affirmed. 

E. G. Senter, of Dallas, for plaintiff in error. . 

McCormick, Bromberg, Leftwich & Carrington, of Dallas, for defendants in 
error. 

Harvey, P. J. On June 8, 1925, the plaintiff in error issued to John E. Morris 
a tornado insurance policy, for the sum of $6,000, on a certain building described 
in the policy. While the policy was in force, the building was partially destroyed 
by a windstorm. In a suit brought on the policy, Morris recovered judgment 
against the plaintiff in error for the sum of $2,481.36. The Court of Civil 
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Appeals affirmed that judgment. 1 S. W. (2d) 348. The case is here on writ of 
error. 

The building in question was owned by the John E. Morris Company, a cor- 
poration. John E. Morris, the assured, owned 98 per cent. of the capital stock 
of said corporation. He had no interest in the building other than such as 
resulted from the fact of his ownership of shares of said capital stock. The 
policy contained the following provision: 

“In the event of loss, this company shall not be liable under this policy 
beyond the sum or sums hereby insured, nor the cash value of the property at 
the time of the loss, nor (except as otherwise provided herein) the ownership 
interest of the assured therein.” 

The plaintiff in error contends that, under the above facts, it is not legally 
liable to Morris on account of the damage to the building, first, because the 
ownership by Morris of shares in the capital stock of the corporation did not 
invest him with an insurable interest in the building; and, second, that Morris 
had no “ownership interest” in the building, within the meaning of the above- 
quoted policy provision. 

[1, 2] We are of opinion that both of these contentions must be overruled. 
While we recognize that a corporation is a distinct legal entity and holds the 
title to the corporate property, at the same time we believe that the stockholders 
have a qualified beneficial interest in said property. Granting that the mere 
ownership of stock in a functioning corporation may not invest the individual 
stockholder with any right respecting the corporate property, which rises to the 
dignity of title or which amounts to a direct interest in said property, he is 
nevertheless invested thereby with an indirect or collateral interest in the 
property. Harbor Co. v. Manning, 94 Tex. 562, 63 S. W. 627. This interest saves 
from the vice of wager a contract of insurance effected by him respecting the 
property. Morris, by virtue of his stock ownership, had an insurable interest in 
the building covered by the policy, and the contract was not in contravention of 
public policy as being a wagering contract. Warren y. Insurance Co., 31 Iowa, 464, 7 
Am. Rep. 160. 

[3] We think, too, that the above-mentioned interest of Morris in the 
building was of such nature as to come within the jmport of the broad term 
“ownership interest,” as used in the policy provision which has been quoted. 
True, this interest of Morris was a qualified one, and gave him individually no 
dominion over any portion of the property itself; but, as said by Chief Justice 
Gaines in the Texas case cited, “in its last analysis, the stockholders are the 
beneficial owners of the assets of the corporation.” 

We recommend that the judgment of the trial court and that of the Court of 
Civil Appeals affirming same be affirmed. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals 
both affirmed, as recommended by the Commission of Appeals. 


PURYEAR et al. v. HOME INS. CO. OF NEW YORK et al. 
Supreme Court of Appeals of Virginia. Jan. 17, 1929. 
146 Southeastern Reporter 251. 


1. INSURANCE—REFORMATION OF FIRE POLICY FOR MISTAKE RE- 
QUIRES CLEAR AND CONVINCING PROOF OF MISTAKE. 


To reform fire policy for inadvertence, accident, and mistake in failing to 
correctly set forth contract of insurance entered into, proof of mistake must be 
clear, convincing, and satisfactory, such as to leave no reasonable doubt that writ- 
ing does not correctly embody intention of parties. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


2, INSURANCE—EVIDENCE THAT POLICY WAS CHANGED AS RE- 
QUESTED, BUT THAT PURCHASER OVERINSURED PROPERTY, 
DESTROYING SECURITY, DID NOT SHOW SUCH MUTUAL MIS- 
TAKE IN NOT PROTECTING SECURITY AS WOULD AUTHORIZE 
REFORMATION. 

Where fire policy was drawn in favor of estate in accordance with directions 
and subsequently changed to purchaser to whom decedent sold property with loss 
payable clause made to trustee as his interest might appear and plaintiff did not 
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object to form of policy after knowledge of its contents, and owner overinsured 
property, destroying security protected under loss payable clause, there was no 
such mutual mistake in failing to insure interest of estate as would warrant refor- 
mation of policy; there being no request for standard mortgage clause, which 
would have prevented owner from destroying security. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

Appeal from Circuit Court, Nottoway County. 

Suit by T. M. Puryear and another, executors of Peyton Puryear, deceased, 
against the Home Insurance Company of New York and others. Decree for de- 
fendants, and plaintiffs appeal. Affirmed. 

John Martin, of Halifax, and Allan Epes, of Blackstone, for appellants. 

Sands, Williams & Lightfoot, of Richmond, for appellees. 

Hort, J. This suit is brought to reform a fire insurance policy, which, as writ- 
ten, is now of doubtful value, and to enforce it for the benefit of the estate of 
Peyton Puryear, deceased. 

On April 15, 1921, A. C. Puryear was the owner of the real estate in the bill 
described, and placed through a local agent, W. H. Sheffield, with the defendant, on 
the dwelling there, insurance in amount $3,000. About December 1, 1922, he sold 
and conveyed this property to Mrs. Susie Pool. On account of the purchase there 
was a balance due of $3,926.48. This balance was evidenced by purchase-money 
note, payable, not to the vendor, A. C. Puryear, but to his father, Peyton Pur- 
year. A. C. Puryear was at that time indebted to his father, and it was for this 
reason that the transaction took this form. To secure this balance due, Mrs. Susie 
Pool, on December 1, 1922, executed a trust deed, whereby she conveyed her pur- 
chase to J. W. Hill, trustee, in trust for that purpose. Peyton Puryear died on 
March 15, 1924, and T. M. Puryear and J. F. Puryear qualified as his executors. 
On April 17, 1924, a few days before the policy of April 15, 1921, would expire, 
W. H. Sheffield, the insurance agent, wrote to Peyton Puryear, asking him if he 
wished to renew it, and in reply to that inquiry received this letter: 

“Virgilina, Va., April 12—24. 
“Mr. W. H. Sheffield, Burkeville, Va.— 

“Dear Sir: In reply to your letter of the 7th will say that I want the insurance 
continued on this property. My father sold this property to Mrs. Jim Pool and we 
are holding deed of trust on the deferred payments so I want the insurance con- 
tinued until payment is paid on the place. As my father died Mch. 15th I want the 
policy drawn up in favor of Peyton Puryear Estate as T. M. and J. F. Puryear, 
Executors have the policy made for one year, also write me what the building is 
insured for and what the premium is and I will send you check at once. 

“Yours truly, Thos. M. Puryear.” 

In compliance with this request, the policy in litigation was written. This pol- 
icy bears date April 15, 1924, and on its face “does insure Peyton Puryear Estate 
for the term of one year, from the 15th day of April, 1924.” It will be observed 
that this is in exact accordance with the request made in the letter of April 12, 
1924. The amount of insurance is there limited to $3,000, and the defendant knew 
nothing of any other policies on this property, nor of Pool’s purchase until April 
21, 1924, when T. M. Puryear went to see its agent, Sheffield, and stated the situa- 
tion to him, the status of the title and the nature of his father’s interest. At that 
time, it will be observed, title was in Mrs. Pool and not in Peyton Puryear. Peyton 
Puryear’s interest lay in the fact that he was the beneficiary secured under the 
trust deed to Hill, trustee, and that right, upon his death, passed to his executors. 
After these matters were explained to the agent, he said he would like to see the 
trust deed itself, and this T. M. Puryear sent to him. Thereupon these two in- 
dorsements, bearing date May 13, 1924, were attached to the policy: 

“It is understood and agreed that the name of the assured under this policy 
is Mrs. Susie Pool instead of Peyton Puryear Est. W. H. Sheffield, Agent.” 

“It is agreed that any loss or damage that may be ascertained and proven to 
be due the assured under this policy shall be held payable to J. W. Hill, Trustee, 
as his interest may appear, subject, nevertheless, to all conditions of the policy. 

“Attached to and forming a part of Policy No. 620 of the Home Insurance 
Company, of New York. W. H. Sheffield, Agent.” 

With these indorsements attached, the policy was returned to Puryear about 
the middle of May, 1924. He was not entirely satisfied and consulted two other in- 
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surance agents, J. W. Hill, the trustee in the deed to secure his father, and Alford 
Hayes, assistant cashier in a bank at Virgilina, where Mr. Puryear did business. 
This is his evidence on this subject in direct examination: 

“43Q. Now, Mr. Puryear, when you got the policy back from Mr. Sheffield 
what did you then do with it? 

“Ans. It had a clause in there that I did not like and I took it up and showed 
it to an insurance agent there in town and it happened that Mr. Hill was there at 
the time and as he was an insurance agent too I showed it to him and they said 
that clause had to be in it as the property was in her name. 

“440. What is the clause to which you refer? 

“Ans. It is understood and agreed that the name of the insured in this policy 
is Mrs. Susie Poole, instead of Peyton Puryear’s estate. 

“45Q. That is then the clause that you did not like? 

“Ans. Yes, sir. 

“46Q. Why did not you like that clause, Mr. Puryear? 

“Ans. It looked to me that the policy would be in her favor instead of ours. 

“47Q. And did you explain to these two insurance agents your objection to 
this clause and ask them about it? 

“Ans. Yes, sir. 

“48Q. And what did they tell you about it? 

“Ans. They said it had to be in thére as she had a deed to the property. 

“49Q. State whether or not these insurance agents, or either of them, informed 
you that this policy did not insure your father’s estate. 

“Ans. They said the policy was in proper form as she had a deed to the 
property. 

“50Q. Did they tell you or not whether the policy insured your father’s es- 
tate? 

“Ans. They said it did. 

“510. Now, Mr. Puryear, after having this conversation with these gentle- 
men, what did you then do with the policy? 

“Ans. I took it back home and put it in the safe.” 

Puryear, himself, paid the premium due on account of this policy, because the 
Pools said that they could not. 

The dwelling so insured was burned on October 12, 1924. It then developed 
that there was heavy additional insurance thereon, put there by the Pools. This 
additional reinsurance has been held to be unenforceable because of misrepresenta- 
tion. Royal Ins. Co. v. Poole, 148 Va. 363, 138 S. E. 487. 

“It is the duty of the insured to promptly examine a fire insurance policy, when 
he receives it, and to see whether it corresponds with the agreement made therefor. 
He will not be entitled to the reformation of the policy, so as to make it conform 
to alleged oral agreements on the part of the soliciting agent of the insurance com- 
pany, if he retains the policy without objection for an unreasonable time; nor will 
the inability of the insured to read alter the effect of such retention.” McHoney 
v. German Ins. Co., 52 Mo. App. 94. 

This cause, however, as we shall presently see, does not turn upon any ques- 
tion of laches. A case so won carries with it the suggestion that there had been 
some legal right in the plaintiff, lost because of delay in its assertion, and that 
principle has no application here. The plaintiffs had no rights to lose. 

After the fire, and on April 8, 1925, there was a sale under the trust deed to 
Hill, the proceeds of which were credited on the Puryear debt, leaving a balance 
due Peyton Puryear’s executors of $1,672.38, with interest from May 16, 1925, and 
it is this balance which the plaintiffs in this suit seek to recover from the insur- 
ance company. 

No fraud is charged in the bill, and its suggestion was disclaimed in argument. 
This is the statement made: “Said policy as written and delivered to complainants, 
by inadvertence, accident and mistake in writing the same, failed to correctly set 
forth the said contract of insurance entered into, as aforesaid, for the insurance 
of Peyton Puryear’s estate against loss or damage by fire to said property, in an 
amount not exceeding $3,000.00, and the complainants are entitled to have said policy 
reformed so as to properly and effectually set forth said contract.” 

The character of the evidence necessary to sustain such charges has frequently 
been considered by this court. 

In Warner Moore & Co. v. Western Assurance Co., 103 Va. 391, 49 S. E. 499, 
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the court said: “The law applicable to the controversy here is too well settled to 
admit of discussion. In fact, there is practically no contention between counsel as 
to the law of the case, viz., that, while a court of equity has jurisdiction to reform 
and enforce contracts of insurance on the ground of fraud or mistake, relief will 
not be granted in any case except where there is a plain mistake, clearly made out 
by satisfactory and unquestionable proof, or the fraud relied on is established by 
the same degree of proof. Shenandoah Valley R. Co. v. [Dunlop] Dunlap, 86 Va. 
346, 10 S. E. 239, and authorities there. cited.” 

Judge Burks, in Charles v. Charles, 127 Va. 604, 104 S. E. 823, thus restates 
the law: “In Bibb v. Amer. Coal Co., 109 Va. 261, 264, 64 S. E. 32, 34, it is said, 
‘the existence of the mutual mistake must be conclusively established,’ but we pre- 
fer the statement of both earlier and later cases that it must be clear, convincing, 
satisfactory, and such as to leave no reasonable doubt upon the mind that the writ- 
ing does not correctly embody the intention of the parties. Holland v. Vaughan, 
120 Va. 324, 91 S. E. 122; Perkins v. Herring, 110 Va. 822, 67 S. E. 515, 19 Ann. 
Cas. 342; Percy v. First Natl. Bank, 110 Va. 129, 65 S. E. 475; Beach v. Bellwood, 
104 Va. 170, 51 S. E. 184; Donaldson v. Levine, 93 Va. 472, 25 S. E. 541; Carter 
v. McArtor, 28 Grat. (69 Va.) 356; 34 Cyc. 984.” 

[1] Whenever the proof measures up to these requirements, reformation will 
be ordered, but not otherwise. 

[2] What mistake has the defendant made? It was told in the executor’s let- 
ter of April 12, “I want the policy drawn up in favor of Peyton Puryear Estate.” 
This was a plain direction to the company, and the policy was so written. After- 
wards, and when one of the executors had stated the status of his father’s interests 
and that title was in Pool, the name of the assured was changed from “Peyton 
Puryear Est.” to Mrs. Susie Pool, by an endorsement of May 13, 1924. This 
change was plainly proper. Mrs. Pool, and not “Peyton Puryear Est.,” owned the 
property. 

A “loss payable” clause was attached at the same time, under which loss, if 
any, was made payable to Hill, trustee, as his interest might appear. There was no 
mistake here. The evidence shows that it is the ordinary and usual method adopted 
to secure such lien indebtedness. Puryear read the the policy and consulted two 
other insurance agents, who advised him that it was in common and proper form. 
Neither before nor after he obtained this advice did he ever intimate to the de- 
fendant that he was dissatisfied. There never would have been any trouble at all 
but for the fact that Pool, in fraud of his rights, and without his knowledge, and 
without knowledge of the defendant company, heavily overinsured his property in 
other companies. For this the defendant cannot be held liable. 

It is true that there is another “loss payable” clause sometimes used and known 
as the “Standard Mortgage Clause.” The distinction between it and that in judg- 
ment is pointed out by Prentis, J., in New Brunswick F. Ins. Co. v. Morris Plan 
Bank, 136 Va. 402, 118 S. E. 236. For practical purposes, the differences are these: 
When the first is used, it remains within the power of the owner to destroy the 
security by taking out additional unauthorized insurance. In the second case no 
such right exists. Both are used in Virginia, but the first is in the more common 
use and the latter is attached only when specially requested. 

Here the defendant did what is usually done, and gave what it probably 
thought was wanted, and certainly what it intended to give. As we have seen, no 
expression of dissatisfaction followed. The “Standard Mortgage Clause” may 
have been better, and in the light of subsequent events certainly was, but it was 
not asked for, and, whether asked for or not, was not given and was not intended, 
while that given was accepted without protest, after a conference with friends and 
after mature consideration. There was no mutual mistake, there is no equity In 
the plaintiffs’ bill, and the trial court was plainly right. 

The decree appealed from must be affirmed, and it is so ordered. 

Affirmed. 
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STRUEBING v. AMERICAN INS. CO. OF NEWARK, N. J. 
Supreme Court of Wisconsin. Jan. 8, 1929. 
222 Northwestern Reporter 831. 

1. INSURANCE—LIABILITY OF STANDARD FIRE POLICY IS- SUSPEND- 
ED BY INSURED’S ACTION IN PROCURING ADDITIONAL INSUR- 
ANCE, UNLESS INSURER AUTHORIZES IT. 

Action of insured in procuring another policy of insurance will suspend li- 
ability in standard fire policy, unless, pursuant to agreement in writing added to 
policy, insurer has authorized another insurance contract, on ground that policy 
in question was entire and indivisible. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


2. INSURANCE—PROVISION OF STANDARD FIRE POLICY AGAINST 
ADDITIONAL INSURANCE IS NOT “WARRANTY,” WITHIN STA- 
TUTE REQUIRING BREACH AT TIME OF LOSS TO AVOID POLICY 
(ST. 1927, § 209.06 [2]). 

Provision of standard fire policy, that, in absence of written agreement added 
thereto insurer shall not be liable while insured has any other insurance on prop-- 
erty covered, is not “warranty,” within St. 1927, § 209.06 (2), providing no war- 
ranty relating to fact prior to loss shall avoid policy, unless breach exists at time 
of loss, since “warranty” is statement by insured, susceptible of no construction ex- 
cept that parties mutually intended policy should not be binding unless statement is 
literally true. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


3. INSURANCE—MUTUAL FIRE POLICY HELD NOT VOID FOR NON- 
PAYMENT OF ASSESSMENT, WHERE DEFENDANT DENIED LI- 
ABILITY UNDER STANDARD FIRE POLICY, BECAUSE MUTUAL 
POLICY COVERED SAME PROPERTY (ST. 1927, § 202.11 [3]). 

In action on fire policy, in which defendant denied liability because plaintiff 
had other insurance in mutual company covering property, failure to pay assessment 
levied by mutual company held not to render its policy absolutely void, since in- 
sured was subject to reinstatement upon conditions under St. 1927, § 202.11 (3). 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


4. INSURANCE—PROVISION OF STANDARD FIRE POLICY, THAT AD- 
DITIONAL INSURANCE, “WHETHER VALID OR NOT,” RELIEVES 
INSURER, IF CONFLICTING WITH STATUTE PRECLUDING FOR- 
FEITURE, UNLESS BREACH OF WARRANTY EXISTS AT TIME OF 
LOSS, WOULD PREVAIL OVER IT (ST. 1927, § 209.06 [2]). 

Provision in standard fire policy, resulting from statute enacted in 1917, that 
other insurance on same property, “whether valid or not,” will relieve insurer from 
liability, if in conflict with St. 1927, § 209.06 (2), providing that warranty shall not 
defeat policy, unless breach exists at time of loss, would prevail over such statute, 
since it was enacted subsequently. 

(For other cases, see Insurance, Dec. Dig. § 311%.) 


5. INSURANCE— WRITTEN WAIVER BEING REQUIRED, INSURER 
HELD NOT ESTOPPED TO CLAIM POLICY SUSPENDED BECAUSE 
OF ADDITIONAL INSURANCE. 

In action on standard fire policy, insurer held not estopped by acts and conduct 
to claim policy was suspended by existence of other insurance on property, in view 
of policy provision requiring waiver to be in writing added thereto, especially in 
view of express nonwaiver agreement. 

(For other cases, see Insurance, Dec. Dig. § 384.) 


6. INSURANCE—PROVING LOSS AND EXAMINING INSURED UNDER 
OATH UNDER POLICY PROVISION DID NOT PRECLUDE INSURER 
aan DENYING LIABILITY BECAUSE OF ADDITIONAL INSUR- 
ANCE. 

In action on standard fire policy, insurer held not precluded from defending, on 
ground that plaintiff had taken out other insurance on property, because it put 
plaintiff to trouble and expense of proving loss and submitting to examination un- 
der oath after knowing all facts respecting additional insurance, where investiga- 
tion was made pursuant to nonwaiver agreement and nonwaiver provision of policy, 





738 The Insurance Law Journal, Vol. 72 [April, 1929 


and examination under oath was taken pursuant to policy, and plaintiff was paid 
for his time. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

Appeal by the defendant from a judgment of the Circuit Court for Fond du 
Lac County; Hon. Chester A. Fowler, Judge. 

Action by C. J. Struebing against the American Insurance Company of New- 
ark, N. J. Judgment for plaintiff, and defendant appeals. Reversed and remanded, 
with directions.—[By Editorial Staff.] 

The principal facts in the case will appear from the findings, as follows: 

“1. On November 22, 1922, the defendant issued to plaintiff its policy «of in- 
suranee against loss by fire in terms as set forth in the complaint. 

“2. The said policy was of the standard form and contained the certain pro- 
visions respecting further insurance and change of interest set forth in the answer. 
It was never provided by agreement in writing either that plaintiff might have 
other insurance or make change of interest in the premises. 

“3. (Not pertinent to the issues on this appeal.) 


“4. On March 26, 1926, the plaintiff procured another policy of insurance from 
the Theresa Mutual Fire Ins. Co. covering personal property on the premises covered 
by defendant’s policy. In September following the said mutual company levied an 
assessment against all its policy holders, including the plaintiff. The by-laws of 
the said Mutual Company provide that if a policy holder fails for sixty days af- 
ter receiving notice of an assessment to pay the same he shall ‘forfeit and lose his 
rights’ in the company. The plaintiff was duly notified of the said assessment and 
the amount payable thereon by him, and failed and neglected for more than sixty 
days and until after the loss herein involved to pay the same or any part thereof. 
Shortly after the loss the plaintiff sent the defendant the amount of his said as- 
sessment, but the company returned an amount thereof proportional to the amount 
of its insurance on destroyed property to the amount on property undestroyed. The 
directors of the company refused to pay any sum to plaintiff on account of said 
loss, on the ground that plaintiff had no legal claim against the company, but re- 
ferred the matter of payment for action at the annual meeting of the members of 
the company which meeting has not yet been held. 


“cr 


5. The local agent of the defendant, who as to farm property insurance was 
a soliciting agent with power to take applications, submit them to the company and 
on the company’s accepting the risk and sending him its policy, to countersign and 
deliver it and collect the premium, but with power to issue commercial policies, 
had full knowledge at the time thereof * * * of the issuance of said policy of the 
Theresa Company and in fact advised and even solicited that the plaintiff take 
more insurance on personal property. At the time the defendant’s policy was is- 
sued plaintiff was not living in the insured premises and had only a small amount 
of household goods and other personal property thereon. It was then contemplated 
that plaintiff would later remove to the premises and bring his remaining personal 
property thereto, and that when he did so he would take further insurance on per- 
sonal property. He did subsequently move to the premises and brought with him 
thereon other personal property of the approximate value of $2,500 exclusive of 
an electric lighting plant which he installed on the premises. All this additional 
property was on the premises when the said Theresa policy was issued. 


“6. After the issuance of said Theresa Company’s policy lightning entered the 
plaintiff’s building on the wire of its electric light plant and injured the plant. The 
plaintiff then notified the local agent of the loss and the local agent investigated and 
reported the facts respecting the injury to the plant to the defendant company and 
the defendant company refused payment of the loss solely on the ground that its 
policy did not cover insurance on the electric light plant. 

“7, On March 4, 1927, the dwelling house covered by defendant’s policy was 
wholly destroyed by fire and personal property then located therein of value in ex- 
cess of $1,000 was also wholly destroyed. The local agent was informed of said 
loss and notified the defendant thereof and the defendant’s adjuster shortly there- 
after visited the premises with view to adjusting the loss. He was then informed 
* * * of the existence of said Theresa Company’s policy of insurance and compared 
the items covered therein with the items covered by defendant’s policy. The said 
adjuster after ascertaining these facts requested of plaintiff a list and valuation 
of the personal property destroyed by said fire, which the plaintiff furnished. The 
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adjuster on such visit made an offer to plaintiff of $3,200 in full settlement of the 
loss which plaintiff refused. 

“8. During said negotiations with plaintiff the said adjuster procured the 
plaintiff to sign the ‘non-waiver’ agreement attached hereto and made a part of 
these findings. No consideration was paid to or received by the plaintiff for his 
signing thereof. The same was not read to the plaintiff. The plaintiff is not able 
to read English except the simplest and has not sufficient knowledge and compre- 
hension of the language fully to comprehend the provisions of said nonwaiver. 

“9. The said adjuster made report to the defendant company and. thereafter 
the defendant notified the plaintiff by letter to appear for examination at time and 
place stated and expressly based its demand upon a provision of its said policy 
giving it the right so to do. 

“10. * * * Had he (plaintiff) been informed by defendant at any time 
precedent to the loss that the defendant’s policy was not deemed by them in force 
he could and would have procured other insurance. He at no time understood 
that agreement in writing was provided by the policy as necessary to authorize ad- 
ditional insurance on his personal property. * * *” 

Conclusions of Law. 

“The plaintiff is entitled to judgment for damages as laid in the complaint. 

“Let judgment be entered accordingly.” 

The case was tried with a jury, but at the conclusion of the evidence both par- 
ties moved for a directed verdict. The jury was then discharged, and the court 
made and filed the foregoing findings of fact and conclusions of law, and directed 
judgment in plaintiff’s favor in accordance with the prayer of his complaint. Upon 
the entry of such judgment, the defendant prosecuted this appeal. 

Tenney, Reynolds & Davis, of Madison, for appellant. 

T. L. Doyle, of Fond du Lac, for respondent. 

DorrRFLER, J. [1] The policy in the defendant company was a Wisconsin 
standard fire insurance policy, and contained the following provision, to wit: “Un- 
less provided by agreement in writing, added hereto, this company shall not be li- 
able for loss or damage occurring (a) while the insured shall have any other con- 
tract of insurance, whether valid or not, on the property covered in whole or in 
part by this policy.” 

There was no agreement in writing added to the policy authorizing any other 
contract of insurance on the property covered in whole or in part by the policy in 
the defendant company, and the court so found. 

The court also found that on March 26, 1926, the plaintiff procured another 
policy of insurance from the Theresa Company, covering personal property on the 
premises covered by defendant’s policy. This would suspend the liability in the 
policy, of the defendant, unless pursuant to an agreement in writing added to the 
policy, the defendant company had authorized another contract of insurance, on 
the ground that the policy in question was entire and indivisible. Hinman v. Hart- 
ford Fire Ins. Co., 36 Wis. 159; Schumitsch v. American Ins. Co., 48 Wis. 26, 3 
N. W. 595; Dohlantry v. Blue Mounds Ins. Co., 83 Wis. 181, 53 N. W. 448; Wora- 
chek v. New Denmark Mutual Home F. Ins. Co., 102 Wis. 81, 78 N. W. 165; Burr 
v. German Ins. Co., 84 Wis. 76, 54 N. W. 22, 36 Am. St. Rep. 905; Carey v. Ger- 
man-American Ins. Co., 84 Wis. 80, 54 N. W. 18, 20 L. R. A. 267, 36 Am. St. Rep. 
907; Bloomer v. Cicero Mutual Fire Ins. Co., 183 Wis. 407, 198 N. W. 287. 

[2] Section 209.06 (2) of the Statutes provides: “(2) No warranty incorporated 
in a contract of insurance relating to any fact prior to a loss shall defeat or avoid 
such policy * * * unless such breach existed at the time of the loss.” 

Plaintiff’s counsel insists: That the section of the statutes above quoted con- 
trols this case; that the policy provision above set forth constitutes a warranty un- 
der such section; that, inasmuch as the plaintiff at the time of the loss was in de- 
fault in the payment of the assessment levied by the Theresa Company, which de- 
fault continued for a period of four months prior to the loss, the policy in the 
Theresa Company became absolutely void, to the same effect as though no policy 
whatever had ever been procured in such company. This attitude of plaintiff’s 
counsel also meets with the approval of the trial court in its opinion filed. 

In Clement on Insurance, book 2, p. 136, the term “warranty” is defined as fol- 
lows: “A warranty in an insurance contract is a statement made therein by the in- 
sured, which is susceptible of no construction other than that the parties mutually 
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intended that the policy should not be binding unless such statement be literally 
true. 

The definition of the author above quoted refers expressly to a statement, which 
must be literally true, to entitle the insured to recover a loss under the policy. 
Bearing in mind the quoted provision of the policy, which plaintiff's counsel and 
the trial court denominate a warranty, an examination of the language used does 
not reveal a statement which must be literally true to entitle the insured to re- 
cover. The policy provision above quoted points out what is necessary to author- 
ize other contracts of insurance. It requires an agreement in writing, added to the 
policy. It further declares that the procuring of another contract of insurance in 
violation of this policy provision shall relieve the company from liability for loss 
or damage, whether the contract for other insurance be valid or not. 

Defendant’s counsel argues: That the language of the policy quoted is clear 
and unambiguous; that the Legislature, when it adopted the standard form of fire 
insurance policy, in which is included the provision of the policy heretofore quoted, 
had the accomplishment of definite and distinct purposes in view; that it intended 
to create, and did create, a public policy, directed against overinsurance, and thus 
to remove from insurers the temptation of incendiarism. Furthermore, that it pro- 
posed to relieve the company from the burden of proving the validity of such other 
insurance, and that this purpose is clearly made manifest in the use of the lang- 
uage contained in the policy provision, “whether valid or not.” 

Official statistics conclusively demonstrate that the amount of property which 
is annually destroyed in this country, and which can be traced directly to overin- 
surance and the temptations to incendiarism, is appalling. According to political 
economists, the welfare and prosperity of a nation depends largely upon the ex- 
isting wealth of the country. It therefore follows that the destruction of such 
wealth affects the material welfare and prosperity of the inhabitants; but, while 
material destruction may result in disastrous consequences from an economic 
standpoint, the incentive to criminality, which is directly stimulated by overinsur- 
ance and the temptations connected therewith, has a tendency to undermine the en- 
tire system of government. We are therefore convinced that the Legislature when 
it adopted the standard form of policy, containing the language therein above quo- 
ted, created a definite public policy, with the view of conserving not only the wealth 
and resources of the state, but of elevating the moral standard of its inhabitants; 
that in employing the language used, “whether valid or not,” it realized, among 
other things, that an insured who has contracted for additional insurance, in viola- 
tion of the provisions of the policy, may be effectually tempted to commit fraud, 
while laboring under the false belief that the additional insurance is valid. The 
legislative records also disclose that the standard form of policy was unanimously 
adopted by the members of the Legislature of 1917, at the instigation of the then 
insurance commissioner, who was an official of the state, charged with the public 
duty of protecting the interests of the state and its citizens; and that such enact- 
ment was in harmony with an existing scheme throughout the nation, in the in- 
terests of uniform legislation on the subject of insurance, which found support in 
the advanced and progressive thought of insurance experts everywhere. This is 
demonstrated also by the great number of states in this country which have adopted 
a standard form of policy like our own. This standard form of policy, in so 
far as it controls additional insurance contracts, has been construed by many courts 
of last resort, including our own, as will appear from quotations of opinions and 
authorities hereinafter set forth and referred to. 

We must not omit to emphasize that one of the principal objects of this legis- 
lation is intended to create a situation in which the insured shall bear a part of 
the risk, in order to stimulate care and diligence in the protection of property. 

In the case of Phoenix Ins. Co. v. Copeland, 90 Ala. 386, 8 So. 48, the following 
pertinent and persuasive language is used in the opinion: “One manifest purpose 
is by compelling the assured to bear a part of the risk, to remove temptation to 
destroy his own property, and to afford a stimulus to exercise care and diligence 
in its protection, which purpose is defeated, though the other insurance may be 
invalid, if the insured believes it to.be valid, as he must do, otherwise he would 
not expend money in procuring it. Another purpose is to relieve the company of 
the burden of proving the validity of such other insurance, by having to show the 
consent of the company or a waiver of the forfeiture, or otherwise. Again, it 1s 
a sufficient reason that the parties, competent to fix the terms. of their contract, have 
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so contracted. Such condition is not violative of any rule of law or public policy. 
A construction that only valid and enforcible insurance comes within the scope of 
the condition disregards the plain import of the contract and the objects which the 
parties intended to accomplish, and devolves on the court the inconvenience and 
burden of trying collateral issues, involving the validity of a contract other than 
the one sued on.” 

In the case of Donogh vy. Farmers’ Fire Ins. Co., 104 Mich. 503, 62 N. W. 721, 
it is said: “Language could not well be more specific. The evident purpose of the 
provision is to guard against the possibility of all apparent motive or inducement 
to commit fraud. This can be guarded against not wholly by providing that the 
assured shall not have any enforcible contract, but it was deemed wise to provide 
against the taking out of any policy which the assured might deem a protection, 
and regard as affording him indemnity. The purpose is apparent, and is lawful; 
and the language is intended to be broad enough to cover every possible case in 
which motive to incendiarism might be created by overinsurance, or by a belief on 
the part of the insured that he had succeeded in procuring excessive insurance. 
In reason and by authority, the policy is rendered void by a subsequent insurance 
in form, even though such insurance may not be binding and enforceable.” See, 
also, Gnat v. Westchester Fire Ins. Co., 167 Wis. 274, 167 N. W. 250, L. R. A. 
1918D, 779; Continental Ins. Co. v. Hulman, 92 Ill. 145, 34 Am. Rep. 122; Phenix 
Ins. Co. v. Lamar, 106 Ind. 513, 7 N. E. 241, 55 Am. Rep. 764; Clement Insurance, 
book 2, p. 104. 

The procuring of the additional insurance in the Theresa Company did not re- 
sult in voiding the policy in the defendant company, but had the effect of suspend- 
ing the latter company’s liability. This is manifest from the language used in the 
provision contained in the policy issued by the defendant, which reads as follows: 
“Unless provided by agreement in writing, added hereto, this company shall not be 
liable for loss or damage occurring (a) while the insured shall have any other con- 
tract of insurance, etc.” It was so expressly held by this court in the case of Blue 
Mound Farm Supply Co. v. Farmers’ Mutual Fire Ins. Co., 195 Wis. 615, 219 N. W. 
357, where it is said: “The doctrine with respect to suspension of a policy, as stated 
by Cooley and fortified by authorities, appears to be in accordance with the ten- 
dency of modern judicial decisions. It is also in atcordance with the provisions 
of the standard fire insurance policy of the state, which establishes the public 
policy of the state generally.” 


See, also, Fireman’s Fund Ins. Co. v. Jackson, 161 Ga. 559, 131 S. E. 359, 
where it is said: “The word ‘while’ used in this connection does not mean that on 
failure to pay the installment the policy became absolutely void. The word ‘rather’ 
has the meaning of ‘pending,’ or ‘during the time’ that is, that ‘pending the time’ 
or ‘during’ the time the installment note remains unpaid the policy was unenforce- 
able, and when the installment note was paid the primary status was restored. Web- 
ster’s New International Dictionary defines the word ‘while’ as meaning ‘during 
the time that; as long as,’ etc.” 


[3] We now come to the claim made by plaintiff’s counsel to the effect that, 
inasmuch as the plaintiff failed to pay the assessment levied by the Theresa Com- 
pany at the time of the loss (the loss bein@ four months after the time of the levy 
of the assessment), the policy in the Theresa Company became absolutely void, with 
the effect that at the time of the loss the insurance in the latter company was no 
longer in existence. In other words, it is claimed that the suspension of liability 
of the defendant company was automatically removed. 


In the year 1911 the Theresa Company passed a resolution as follows: “It was 
moved and carried that any member of our insurance company not paying his as- 
sessment within sixty days after receiving his assessment card shall forfeit and lose 
his right of insurance in this company.” ; 


At the time of the adoption of the foregoing resolution, and for some time 
prior thereto, the statute now known as section 202.11(3) had been enacted, and 
said section provides: “Every member who shall neglect or refuse to pay such as- 
sessment at the time specified in the notice sent to him, shall pay to such corporation 
a fine of two per cent. of the amount of such assessment for each week or part 
thereof during which the same shall remain unpaid, and no payment shall be made 
by any company upon the policy, of any member, hereafter written, who shall sus- 
tain a loss, if such member, at the time of such loss, shall be in default and shall 
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have neglected or refused to pay such assessment at the expiration of thirty days 
from the time specified in said notice sent to him.” ena 

More than 60 days had elapsed after the insured had received his assessment 
card. The insured was therefore in default, and such default, under the express 
language of both the statute and the resolution, would relieve the mutual company 
from liability in the event of a loss occurring during such period. When the loss 
occurred, however, the insured still held his certificate in the mutual company. He 
still continued to be a member of such company, under the express language con- 
tained in the statute, which governs and regulates mutual fire insurance companies 
like the Theresa Company. By the express language of the statute, a method of 
reinstatement of the certificate was still open and available to the insured. This is 
rather persuasive that the policy in the mutual company, after the default occurred 
and at least up to the time of the loss, was subject to reinstatement, upon conditions. 
The policy was therefore not dead, but was suspended. 


That the fire was accidental in its origin is conceded on all sides, and the in-. 
sured therefore, up to the very occurrence of the fire, may have labored under the 
impression that both the policies in the defendant company and in the mutual com- 
pany were in full force, inspiring the belief that these policies would cover his 
loss to the extent of the apparent insurance. A situation was therefore created, 
first, of the existence of a possible overinsurance, and, second, of the production 
of an incentive for incendiarism, all of which the Legislature intended to guard 
against by including in the standard form of policy a provision which reads: “Un- 
less provided by agreement in writing added hereto, this company shall not be liable 
for loss or damage occurring (a) while the insured shall have any other contract 


of insurance, whether valid or not, on the property covered in whole or in part by 
this policy.” (Italics ours.) 


[4] This provision contained in the standard form of policy, in fact, the entire 
standard form of policy, results by virtue of the provisions of the statute enacted 
in 1917 (Laws 1917, c. 127), and such enactment is subsequent to the enactment of 
section 209.06(2) of the Statutes, all with the result that, if the two statutory pro- 
visions conflict, the latter enactment would prevail over the former; but it has 
heretofore been shown that there.is no conflict between these statutes, and that 
the two provisions can be fully harmonized. 


There is no provision contained in the fire insurance law of any state in this 
country, in which the public interest, which means the material and moral welfare 
of the public, is more vitally concerned and involved, than the provision heretofore 
quoted, which is contained in the standard fire insurance policy of this state. If, 
therefore, instead of being accidental, the fire had been brought about by the 
insured by incendiarism, the crime itself would have been instigated through a 
false belief in the validity of the policies, which clearly concretely illustrates and 


demonstrates the legislative purpose in using the language contained in the statutory 
form, “whether valid or not.” 


It can readily be assumed that, when the mutual company in 1911 passed 
the resolution above set forth, its purpose was to bring home to the members of 
the company the serious consequences which would result froma violation of the 
provisions of section 202.11(3) of the Miatutes, and that it had not in view a pur- 
pose antagonistic to this statutory provision, which constitutes a part of the statu- 
tory law which authorizes and sanctions its creation and existence, but that it acted 
with the idea in mind of effectually enforcing such statutory provision. It would 
clearly appear that both the statute and the resolution were enacted for the pur- 
pose of stimulating the payment of assessments. Stutzman v. Cicero Mutual Fire 
Ins. Co., 150 Wis. 254, 136 N. W. 604; Hollister v. Quincy Mutual Fire Ins. Co., 
118 Mass. 478. There is nothing contained in the resolution which would preclude 
the mutual company, at any time before the loss, from reinstating the insured to 
his rights under the policy to the fullest extent, subject to compliance on his part 
with certain conditions. Section 10 of the by-laws of the company provides as 
follows: “Any member of said Company may withdraw therefrom at any time by 
giving notice in writing to the president, or in his absence, the secretary, thereof 
and paying his share of all claims then existing against said Company; and the di- 
rectors or a majority thereof, shall have the power to annul any policy, by giving 


notice in writing to that effect, to the holder thereof which notice may be sent by 
mail.” 





Fire] Struebing v. American Ins. Co. of Newark, N. J. 743 


This provision of the by-laws is also incorporated in the policy itself. Refer- 
ence is herein made to said section 10 of the by-laws and the incorporation thereof 
in the policy, because it indicates very persuasively the manner and method pur- 
suant to which a membership in the mutual. company may be discontinued. 

[5] It is argued by plaintiff’s counsel that the defendant by its acts and conduct 
has waived its rights to take advantage of the defense interposed, and that the de- 
fendant is estopped from claiming that the policy was suspended, or that plaintiff 
violated any of the conditions of the policy. We are of the opinion, however, that 
the provisions of the policy itself fully refute this claim as to waiver. It is there 
said: “No one shall have power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject of agreement added 
hereto, nor shall any such provision or condition be held to be waived unless such 
waiver shall be in writing added hereto, nor shall any provision or condition of this 
policy or any forfeiture be held to be waived by any requirement, act or proceeding 
on the part of this company relating to appraisal or to any examination herein pro- 
vided for; nor shall any privilege or permission affecting the insurance hereunder 
exist or be claimed by the insured unless granted herein or by rider added hereto.” 

This provision in the policy has been construed in the case of Spohn v. National 
Fire Ins. Co. of Hartford, Conn., 190 Wis. 446, 209 N. W. 725. In the opinion in 
that case it is said: “These provisions are plain and explicit. They cover the sub- 
ject of waiver and prescribe the method which must be pursued in order to effect- 
uate a waiver. Assuming that an agent has authority to waive the conditions and 
provisions of a policy after it is once issued and delivered, such authority is spe- 
cifically limited, and such waiver can only ensue where the provisions of the pol- 
icy have been complied with. A policy of insurance is a contract between the in- 
surer and the insured, and the provisions thereof are binding upon both parties 
unless such provisions are legally waived or the contract is modified in the manner 
provided by the terms of the policy.” 

See, also, Stillman v. North River Ins. Co., 192 Wis. 204, 212 N. W. 67; Welch 
v. Fire Association, 120 Wis. 456, 98 N. W. 227. In the Welch Case, supra, the 
court said: “The court has never held, in the face of a policy provision forfeiting 
the contract for a violation of its provisions by the assured after the issuance there- 
of, such provision being accompanied by a stipulation that it shall not be deemed 
waived other than by a writing indorsed thereon, that a waiver could take place 
in any other manner. ‘The court has often held to the contrary.” See, also, Tem- 
ple v. Niagara Fire Ins. Co., 109 Wis. 372, 85 N. W. 361; Keith v. Royal Ins. 
Co., 117 Wis. 531, 537, 94 N. W. 295. 

The provisions of the policy with respect to waiver have never been complied 
with, and it would be a mere idle waste of time to discuss the acts and conduct of 
the parties which it is claimed constitute a waiver in this case, in view of the estab- 
lished law of the state upon that subject. 

In addition to the conditions of the policy itself, there was an express nonwaiver 
agreement. In this nonwaiver agreement the plaintiff constituted the party of the 
first part, and the defendant the party of the second part. This agreement was en- 
tered into at the time when the investigation was made by representatives of the 
company, in the presence and with the aid and assistance of the plaintiff and his 
wife. The agreement, among other things, provides as follows: 

“Notice is hereby given by the party of the second part and accepted by the 
party of the first part, that the signer of this agreement for the party of the sec- 
ond part has no authority, either express or implied, to waive or invalidate any of 
the conditions of the policy, or waive or invalidate any of the rights whatever of, 
or to commit the party of the second part. 

“The intent of this agreement is to preserve the rights of the parties hereto, 
and provide only for an investigation of the loss and claim, and the determination 
of the amount of the sound value and loss or damage without regard whatever to 
liability of the party of the second part.” 

Notice the language in the nonwaiver agreement above quoted: “The intent of 
this agreement is to preserve the rights of the parties hereto.” Such an investiga- 
tion made pursuant to a nonwaiver agreement enures to the benefit of both parties. 
It affords the insurance company an opportunity to make a proper investigation of 
the loss. and facilitates an adjustment. On the other hand, the insured may be 
benefited by such an investigation, because it has a tendency to save time and to 
avoid delay in procuring an adjustment. The agreement is therefore a mutual 
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agreement, from which mutual advantages are likely to spring. It is not, therefore, 
as the court said, a “jug handled agreement.” So that we conclude that pursuant 
to the provisions of the policy itself, and also the nonwaiver agreement, no legal 
waiver of the defense herein interposed was effectuated. 

The validity of a nonwaiver agreement like the one herein involved is sustained 
in Keet-Rountree v. Mercantile Town Mutual Ins. Co., 100 Mo. App. 504, 74 S. W. 
469; Sun Mutual Ins. Co. v. Dudley, 65 Ark. 240, 45 S. W. 539; Hayes v. U. S. 
Fire Ins. Co., 132 N. C. 702, 44 S. E. 404; Shawnee Fire Ins. Co. v. Kneer, 72 
Kan. 385, 83 P. 611. 

[6] It is further contended on the part of plaintiff’s counsel, and it was so 
held by the court, that in putting the plaintiff to the trouble and expense it did to 
prove the amount of his loss and in submitting to the examination under oath, 
after knowing all the facts respecting the additional insurance, the defendant 
should be held precluded from defending on the grounds laid. The investigation 
was made pursuant to the nonwaiver agreement and the nonwaiver provision of 
the policy. The examination under oath was taken pursuant to the provisions of 
the policy. The policy provided: “The insured, as often as may be reasonably re- 
quired, shall exhibit to any person designated by this company all that remains of 
any property herein described, and submit to examinations under oath by any per- 
son named by this company, and subscribe the same.” 

The examination under oath was made shortly after the adjuster’s investigation 
of the loss, and the plaintiff was paid for his time. The purpose of the provision 
in the policy, authorizing an examination under oath, is apparent. It furnishes re- 
liable evidence to the company with respect to the actual loss and as to all the 
facts and circumstances involved in and surrounding the loss. Such an examin- 
ation and investigation are contemplated by the express provisions of the statutory 
policy, and are a part of the legislative scheme; and that being the case, it is diff- 
cult to see how, in taking advantage of such a provision so authorized by the pol- 
icy, an estoppel can ensue. If, under the facts and circumstances here detailed, it 
can be held that the defendant is estopped, then the standard form of fire insur- 
ance policy would serve the purpose of a snare to entrap the insurance company 
into a forfeiture. Such is not the case. See Oshkosh Match Works v. Manchester 
Fire Ins. Co., 92 Wis. 510, 66 N. W. 525, and other cases cited in appellant’s brief, 
to wit: A&tna Ins. Co. v. Itule, 25 Ariz. 446, 218 P. 990; Connecticut Fire Ins. Co. 
v. George, 52 Okl. 432, 153 P. 116; Shapiro v. Security Ins. Co., 256 Mass. 358, 152 
N. E. 370; Stillman v. North River Ins. Co., 192 Wis. 204, 212 N. W. 67. 


The judgment of the lower court is reversed, and the cause is remanded, with 
directions to dismiss the complaint. 


Vinje, C. J., took no part. 





Acc. | Southern National Ins. Co. v. Lofton 


ACCIDENT 


SOUTHERN NATIONAL INS. CO. v. LOFTON (No. 88). 
Supreme Court of Arkansas. Jan. 7, 1929. 
12 Southern Reporter (2d) 402. 

INSURANCE—DEATH FROM SHOCK CAUSED BY ELECTRICAL MA- 

CHINE APPLIED BY THIRD PERSON HELD “ACCIDENTAL” AND 

NOT: “INTENTIONAL” WITHIN CLAUSE LIMITING LIABIITY. 

Where third person applied electrical machine to insured’s body to wake him 
up or play a joke on him, his death from the shock was “accidental,” within mean- 
ing of accident policy, and injuries were not “intentional,” within clause limiting 
amount payable for injuries intentionally inflicted. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by Mildred Lofton against the Southern National Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

Martin K. Fulk, of Little Rock, for appellant. 

Oscar Winn, of Little Rock, for appellee. 

McHansy, J. Appellee brought this action to recover on an accident insur- 
ance policy issued by appellant to her husband, Ira Lofton, deceased, in which she 
was named as the beneficiary. The policy provided protection against accidental 
death in the sum of $500 “by violent, external and accidental means.” The insured 
was an employee of the Dixie Cotton Oil Company, and on November 18, 1926, while 
he was asleep, one Son Lewis, a foreman in the employ of the Dixie Cotton Oil 
Company, applied to the insured’s body, and over his heart, an electrical shocking 
machine, which so severely shocked him that he died a few minutes thereafter. 
Son Lewis did not intend to injure him, but only intended to wake him up or to 
play a joke on him. There was a verdict and judgment for appellee. 

The only contention made for a reversal of this case is made under clause 
“T (1)” which is as follows: “The company’s liability for death or disability due 
directly or indirectly, wholly or in part, to; * * * (b) injuries intentionally in- 
flicted upon the insured for private or personal reasons; * * * then in all such 
cases benefits shall be ten per cent of the amount otherwise payable under this con- 
tract.” 

It is the contention of appellant that, under this clause in the policy, its liability 
should be limited to $50, for which amount appellant offered to confess judgment, 
and which it asked be entered here. This contention is based upon the fact that 
Son Lewis intentionally applied the device to the body of the insured, which shocked 
him, and from which shock he died, and that, under the “limited coverage” clause 
above quoted, the company is only liable for 10 per cent of the full amount, where 
he received the injury at the hands of another, which was intentionally inflicted 
upon him for private or personal reasons. 

We cannot agree with appellant in this contention. Numerous cases are cited 
by counsel for appellant from other jurisdictions, which he insists tend to support 
this contention, but this court has held directly to the contrary in the recent case 
of Mutual Benefit Health & Accident Ass’n v. Tilley, 176 Ark. 525, 3 S. W. (2d) 
320. In that case the administrator of. the insured was permitted to recover on an 
accident policy for the insured’s death, who was shot by his wife, and who was 
the beneficiary under the policy, where the jury found that the killing was inten 
tional, but not justified, and that such killing was accidental within the meaning 
of the policy. In this case, it is true that the device was intentionally applied to 
the body of the insured by Son Lewis, but the result was wholly unintentional. His 
death, therefore, was accidental within the meaning of the policy. The injuries 
inflicted upon the insured by Son Lewis were not intentional injuries therefore, 
within the meaning of the limited coverage clause. 

We find no error, and the judgment is affirmed. 
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BASSETT v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. (No. 103.) 
Supreme Court of Arkansas. Jan. 21, 1929. 
12 Southwestern Reporter (2d) 893. 

1. INSURANCE—WHERE INSURER SUED TO CANCEL POLICY, AND 
ADMINISTRATOR’S ACTION ON POLICY WAS TRANSFERRED TO 
EQUITY, REFUSAL TO RE-TRANSFER TO LAW COURT HELD 
ERROR (CRAWFORD & MOSES’ DIG. § 6156). 

Where administrator brought action on accident insurance policy, and insurer 
sued to cancel policy, and action at law was transferred to equity over plaintiff’s 
objection, chancellor’s refusal to transfer cause back to law court held error, under 
Crawford & Moses’ Dig. § 6156, since jurisdiction to grant relief by cancellation 
was not exclusive, for circuit court on proof of fraud invalidating policy could, by 
refusing to permit recovery, have granted in effect the same relief, and jurisdiction 
of circuit court was first invoked. 

(For other cases, see Insurance, Dec. Dig. § 608.) 


2. INSURANCE—ALLEGATION THAT POLICY WAS REINSTATED 
WITH FRAUDULENT PURPOSE TO COMMIT SUICIDE DID NOT 
CONFER JURISDICTION ON CHANCERY COURT TO CANCEL POL- 
ICY WHICH PROVIDED IT SHOULD BE VOID IF INSURED COM- 
MITTED SUICIDE. 

Allegation that reinstatement of policy had been procured in furtherance of 
insured’s fraudulent purpose to commit suicide constituted no ground conferring 
jurisdiction on chancery court to cancel policy, where policy provided that it should 
be void if insured committed suicide. : 

(For other cases, see Insurance, Dec. Dig. § 617.) 


3. INSURANCE—EQUITY WILL NO: ASSUME JURISDICTION WHERE 
THERE IS COMPLETE ADEQUATE LAW REMEDY. 
Court of equity will not assume jurisdiction where there is complete and ade- 
quate remedy at law. 
(For other cases, see Insurance, Dec. Dic. § 617.) 


4. INSURANCE—ERROR OF CHANCERY COURT IN ASSUMING JURIS- 
DICTION TO CANCEL INSURANCE POLICY, WHERE LAW REM- 
EDY WAS ADEQUATE, HELD NOT HARMLESS, WHERE JURY 
QUESTION WAS PRESENTED. 

Error of chancery court in assuming jurisdiction to cancel insurance policy 
on ground that it was reinstated for fraudulent purpose of augmenting insured’s 
estate by suicide, where law remedy was complcte and adequate, was not harmless, 
where question whether insured committed suicide was jury question. 

(For other cases, see Insurance, Dec. Dig. § 674.) 


5. INSURANCE—WHETHER INSURED COMMITTED SUICIDE HELD 
JURY QUESTION AS REGARDS TRANSFER FROM EQUITY TO LAW 
SIDE OF COURT. 

As regards right to transfer cause from equity to law side of court, evidence 
held sufficient to take to jury question whether insured committed suicide, where he 
was found dead, suspended by rope around neck in barn to which he had gone to 
get furniture, and in which there were no stairs or steps to loft. 

(For other cases, see Insurance, Dec. Dig. § 665!3].) 


Appeal from Sebastian Chancery Court; J. V. Bourland, Chancellor. ; 

Carl Bassett, as administrator of the estate of R. S. Boyd, brought an action 
against the Mutual Benefit Health & Accident Association to recover the amount 
of an accident insurance policy and defendant brought suit for cancellation of the 
policy. The action at law was transferred to equity over plaintiff's objection, and 
a motion to transfer the cause back was denied. From a decree ordering cancella- 
tion of the policy, Bassett appeals. Reversed. 

Rowe & Tatum, of Greenwood, for appellant. 

Evans & Evans, of Booneville, for appellee. 

Smit, J. Appellant, as administrator of the estate of R. S. Boyd, brought suit 
to recover the amount of an accident insurance policy issued by appellee insurance 
company on the life of his intestate. This suit was begun November 27, 1926, by 
filing a complaint in the circuit court, upon which summons was duly issued and 
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served. The policy sued on was later made an exhibit to the complaint, and it 
appeared therefrom that the company had insured said Boyd from loss of life 
through accidental means, which, independently and exclusively of all other causes, 
should cause the death of the said Boyd, in the sum of $1,500, but that death by 
suicide, whether the insured was sane or insane, was a hazard not covered by the 
policy. 

On January 3, 1927, the company filed a demurrer to this complaint, which ap- 
pears never to have been passed upon. On the same day the company filed a com- 
plaint in the chancery court, upon which a summons was duly issued and served 
two days later, in which the issuance of the policy and the death of the insured 
was admitted. The complaint alleged, however, that the policy had lapsed, but 
that the insured had later procured its reinstatement for the fraudulent purpose 
of augmenting his estate by committing suicide, and that the insured did, on No- 
vember 23, 1925, commit suicide. There was a prayer that the policy be canceled 
on account of this alleged fraud. ) 

The suit at law was transferred to equity over the objection of the plaintiff 
administrator, who, on April 23, 1927, filed in the chancery court a motion to trans- 
fer the cause back to the law court, because the chancery court had no jurisdiction 
and because there was a full, complete, and adequate remedy at law. This motion 
was overruled. The plaintiff administrator then filed a demurrer, which does not 
appear to have been acted upon. He then filed an answer and thereafter began an 
original proceeding in this court to prohibit the chancellor from proceeding with 
the trial of said cause. 

In the opinion rendered upon a consideration of this petition, found reported 
as Bassett v. Bourland, 175 Ark. 271, 299 S. W. 13, denying the prayer for a writ 
of prohibition, we said that the circuit judge had jurisdiction to pass upon the mo- 
tion to transfer to equity, and that, if the cause had been erroneously transferred 
to equity, prohibition was not the remedy to correct the error, but the error could 
be corrected only by appeal. We said: “Petitioner pursued the proper course in 
objecting and excepting to the order of the circuit court transferring the case to 
chancery, and by appearing in the chancery court and moving to transfer the case 
back to the circuit court.” We said that, upon the motion to re-transfer being over- 
ruled, petitioner had the right, if he did not elect to stand upon his motion and 
refuse to proceed with the trial, in which event his complaint would, no doubt, 
be dismissed, to go to trial in the chancery court and from an adverse decree against 
him he could appeal to this court, “where this court would review the case for all 
errors appearing in the record de novo,” and that “we therefore refrain from a 
discussion of whether the transfer from the circuit to the chancery court was 
right, and whether the decision of the chancery court on the motion to re-transfer 
to the circuit court was right, for, if both of these decisions were wrong, they can- 
not be corrected by prohibition, and can only be corrected by appeal.” 3 

After the rendition of this opinion, the chancellor proceeded with the trial of 
the cause, and found the fact to be that the insured had committed suicide, and 
upon this finding decreed the cancellation of the policy, and this appeal is from 
that decree. 

[1] We think the chancellor was in error in assuming jurisdiction of the cause, 
and that he should have granted the prayer to re-transfer the cause to the circuit 
court. If it be said that chancery had jurisdiction upon any allegations of fraud 
or otherwise to cancel the policy after the death of the insured (which we do not 
decide), it must also be said that the jurisdiction to grant relief by cancellation 
was not exclusive, as the circuit court, upon proof of fraud invalidating the policy, 
could, by refusing to permit a recovery on the policy, have granted, in effect, the 
same relief. 

The circuit court certainly had jurisdiction to determine whether the policy 
was void, for the reason that its reinstatement had been procured by fraud, and its 
jurisdiction was first invoked, and for this reason, if for no other, the cause should 
have been retransferred to the circuit court. 


In the case of Mott v. First Nat. Bank, 171 Ark. 7, 283 S. W. 3, the maker of 
a note filed, when sued upon it, an answer, in which she alleged that the execution 
of the note had been procured through mistake, and she moved that the cause be 
transferred to equity on the ground that the answer presented an equitable defense. 
The circuit court refused to transfer the cause to equity, and in affirming that order 
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we said: “Counsel for appellant insist that the cancellation of the note was involved, 
and that this made it an equitable defense exclusively, but we cannot agree with 
counsel in this contention. The note was the basis of the action at law, and was, 
of course, exhibited with the complaint and introduced in evidence. It became a 
part of the record in this case, and a judgment for the defendant on the issues 
presented constituted a bar to any future action on the note, and was tantamount to 
its cancellation.” 

In the case of First Nat. Bank v. Reinman, 93 Ark. 376, 125 S. W. 443, 28 
L. R. A. (N. S.) 530, it was held that, where timely objection was made to the trans- 
fer of a cause from the circuit to the chancery court in a case, where the action 
and defense were purely legal, it was error for the chancery court to entertain 
jurisdiction, and for that error that decree was reversed. See, also, Sledge-Norfleet 
& Co. v. Matkins, 154 Ark. 509, 243 S. W. 289; Equitable Mfg. Co. v. Thomasson, 
78 Ark. 240, 95 S. W. 459; Weaver v. Ark. Nat. Bank, 73 Ark. 462, 84 S. W. 510; 
Crawford County Bank v. Bolton, 87 Ark. 142, 112 S. W. 398; section 6156, C. & M. 
Digest. 

(2, 3] The allegation that the reinstatement of the policy had been procured in 
furtherance of the insured’s fraudulent purpose to commit suicide constituted no 
ground conferring jurisdiction on the chancery court to cancel the policy, for the 
reason that the policy expressly provided that it should be void in the event that the 
insured committed suicide, whether sane or insane, so that the intention of the in- 
sured to commit suicide, whether to augment his estate or not, was and is imma- 
terial. 

It is an elementary principle of remedial procedure that a court of equity will 
not assume jurisdiction where there is a complete and adequate remedy at law, and 
such a remedy clearly existed in the instant case. 

[4-6] It is finally insisted that, even though the chancery court was in error 
in assuming jurisdiction, the error was harmless, for the reason that, had the trial 
been at law, a verdict in the company’s favor would have been directed, as the un- 
disputed testimony shows that the insured committed suicide. 

If the fact of suicide is shown by the undisputed evidence, the error is not pre- 
judicial, but the error must be held to be prejudicial if any other inference can be 
reasonably drawn from the testimony. If the testimony is sufficient to present the 
issue whether the insured committed suicide, so that fair-minded men might intelli- 
gently differ as to whether the death resulted from an accident or from suicide, the 
case is one for the jury. 

The insured was found dead, suspended by a rope around his neck, in the barn 

of his son-in-law, and the circumstances strongly point to suicide as the cavse of 
death. The majority of the judges are’ of the opinion, however that this is not 
the only inference reasonably and fairly deducible from the testimony. 
_ There is a presumption of law against a man’s taking his ‘own life intentionally, 
even when it is shown that he came to his death at his own hand. Mutual Life Ins. 
Co. v. Raymond, 176 Ark. 879, 4 S. W. (2d) 536; Fidelity Mutual Life Ins. Co. v. 
Wilson, 175 Ark. 1094, 2 S. W. (2d) 80. 

In addition, it is insisted that there is an absence of testimony showing such a 
state of mind on the part of the insured as would be calculated to lead him to 
suicide. The insured had certain furniture in the barn loft of his son-in-law, and 
had borrowed a wagon and team from a neighbor to move the furniture to his farm. 
There were no stairs or steps to the loft, and the insured took a plow line and went 
to the barn, after stating that he would get the furniture down and load it into the 
wagon. The furniture consisted of a rocking chair, bicycle, a boy’s wagon, and 
some other toys. The barn loft was floored with a few scattering planks, and it 
is the insistence of appellant that the jury would have been warranted in finding 
from the testimony that the insured, after fastening an end of the rope to a rafter, 
fell and became entangled in the rope, which looped itself around his neck as he 
fell, and that in this manner the insured was accidentally killed. 

Without further recitation of the testimony showing the circumstances of the 
insured’s death, the majority are of the opinion that the testimony presented a case 
for the jury. 

The decree of the court must therefore be reversed, and it is so ordered. 








Acc.] Marderosian v. National Casualty Co. 


HARLOE v. CALIFORNIA STATE LIFE INS. CO. (Sac. 4125.) 
Supreme Court of California. Dec. 31, 1928. 
273 Pacific Reporter 560. 

INSURANCE—DEATH OF INSURED FROM SUNSTROKE HELD NOT 
EFFECTED EXCLUSIVELY AND WHOLLY BY “EXTERNAL, VIO- 
LENT AND ACCIDENTAL MEANS,” WITHIN POLICY AUTHORIZ- 
ING DOUBLE INDEMNITY. 

Death of deceased, who was required to go outside of derrick in which he was 
working to repair water line when temperature was approximately 110 degrees, and 
who thereafter suffered sunstroke, held not caused by bodily injuries effected ex- 
clusively and wholly by “external, violent, and accidental means” within policy au- 
thorizing recovery of double indemnity. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Department 2. 

Appeal from Superior Court, Sacramento County; Malcolm C. Glenn, Judge. 

Action by Margaret Harloe against the California State Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 

John D. Harloe, of San Francisco, and Butler, Van Dyke & Desmond, of Sacra- 
mento, for appellant. 

C. E. McLaughlin and McLaughlin & McLaughlin, all of Sacramento, for res- 
pondent. 

LANGDON, J. This is an appeal by the plaintiff from a judgment against her, 
after a general demurrer to her complaint had been sustained without leave to 
amend. 

The complaint seeks recovery of $4,000 upon a policy of life insurance issued 
upon the life of plaintiff’s deceased husband. The question involved in the case 
is whether the defendant is liable for $2,000, the face of the policy, or for double 
that amount by reason of the following provision contained therein: “In the event 
of death caused by bodily injuries effected exclusively and wholly by external, vio- 
lent and accidental means, said death occurring within ninety days after the happen- 
ing of the accident, the Company will pay the sum of $4,000.00 in lieu of $2,000.00.” 

The complaint alleges that, while the assured was in the performance of his 
regular duties, it became necessary, and the assured did, with the assistance of an- 
other employee, go outside of a derrick in which he was working, to repair a water 
line. At the time the temperature at the place of employment was, approximately, 
110 degrees. In the repairing of said water line he suffered a sunstroke, from which 
he subsequently died. 

The case is governed by the rule announced in Rock v. Travelers’ Ins. Co., 172 
Cal. 462, 156 P. 1029, L. R. A. 1916E, 1196; Olinsky v. Railway Mail Ass’n, 182 
Cal. 669, 189 P. 835, 14 A. L. R. 784, and Ogilvie v. Aitna Life Ins. Co., 189 Cal. 
407, 209 P. 26, 26 A. L. R. 116, which require a holding in the instant case that an 
effect which is the natural and probable consequence of an act or course of action 
cannot be said to be produced by accidental means. 

The judgment is affirmed. 

We concur: Richards, J.; Shenk, J. 


MARDEROSIAN vy. NATIONAL CASUALTY CO. (Civ. 6465.) 
District Court of Appeals, First District, Division 1, California. Jan. 15, 1929. 
273 Pacific Reporter 1093. 

1. INSURANCE—NEWSPAPER, NOT ITS CIRCULATION MANAGER, 
HELD GENERAL AGENT FOR INSURANCE COMPANY UNDER CON- 
TRACT FOR SALE BY NEWSPAPER OF INSURANCE COMPANY’S 
POLICIES. 

Where contract between insurance company and newspaper recited that news- 
paper was desirous of securing agency for sale of insurance policies in connection 
with sale of paper, and that insurance company was to supervise all advertising in 
newspaper in connection with sale of its policies, and insurance company delivered 
Policies to newspaper for sale, newspaper, and that not its circulation manager, was 
constituted general agent for insurance company. 


(For other cases, see Insurance, Dec, Dig. § 73.) 
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2. INSURANCE—INSURANCE COMPANY’S MANAGERS, SUPERVISING 

NEWSPAPER’S SALE OF ITS ACCIDENT POLICIES, ARE ASSUMED 

TO HAVE APPROVED CIRCULAR DELIVERED BY NEWSPAPER 

SOLICITOR TO INSURED. 

Where contract for sale by newspaper of insurance company’s accident policies 
provided that insurance company’s managers should supervise all advertising in con- 
nection with sale of policies, it is assumed that managers performed duty in passing 
on advertising matter, and approved circulaar delivered by newspaper solicitor to 
insured, and found such circular complied with state insurance laws. 

(For other cases, see Insurance, Dec. Dig. § 130[7].) 


3. INSURANCE—EVIDENCE THAT NEWSPAPER, SELLING DEFEND- 
ANT’S POLICIES, AND DEFENDANT, IGNORED PROVISION THAT 
POLICY WAS TO BECOME EFFECTIVE ON DAY FOLLOWING IN- 
DORSEMENT, SHOWED WAIVER OF SUCH PROVISION. 


In suit on accident policy, sold by newspaper under contract with insurance 
company, provision that policies should become effective at noon of day follow- 
ing date schedule was received and indorsed by registrar agent held waived, under 
evidence showing both newspaper and insurer ignored provision in dealing with 
over 11,000 policies. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE—NEWSPAPER’S FAILURE TO PROCURE LICENSE TO 
SELL INSURER’S POLICIES HELD NO DEFENSE TO ACTION BY 
INSURED AGAINST INSURER. 

In action by insured against insurance company on insurance contract, fact 
that newspaper selling insurance company’s policies had no license from insurance 
commissioner is no defense. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


5. INSURANCE—EVIDENCE SHOWED NEWSPAPER WAS VESTED 
WITH OSTENSIBLE AUTHORITY TO DO EVERYTHING THAT IN- 
SURER AND ITS EMPLOYEES DID IN MAKING INSURANCE CON- 
TRACT SUFFICIENT TO FIX INSURER’S LIABILITY (CIV. CODE, 
§§ 2317, 2334). 

Evidence that newspaper and insurance company entered into contract for sale 
of policies by newspaper, and that policies were sold pursuant thereto, showed in- 
surance company vested newspaper with ostensible authority to do everything that 
it and its employees did in making contract of insurance with insured, under Civ. 
Code, §§ 2317, 2334, and such ostensible authority was sufficient to fix insurer's 
liability on policy. 


(For other cases, see Insurance, Dec. Dig. § 92.) 


6. INSURANCE—NEWSPAPER, AUTHORIZED TO TAKE RISKS WITH- 
OUT CONSULTING INSURER, HELD INSURER’S GENERAL AGENT. 
Where newspaper was authorized to take risks and enter into contracts of 

insurance without consulting insurance company, newspaper was general agent of 

insurance company. 
(For other cases, see Insurance, Dec. Dig. § 78.) 


7. INSURANCE—SIGNING OF INSURANCE CONTRACT, NOT STATING 
DATE WHEN EFFECTIVE, AND DELIVERY THEREOF TO GEN- 
ERAL AGENT, WITH PREMIUM, CREATED CONTRACT BINDING 
ON INSURER. 

Where solicitor for newspaper, which was general agent for sale of defend- 
ant’s accident policies, took insured’s subscription to newspaper and solicited in- 
surance, handing insured form of insurance policy contract there was offer of 
insurance by general agent, and signing of contract, containing no notice when 
policy would become effective, nor provision for physical examination, and delivery 
thereof to newspaper with full first year’s premium, constituted acceptance, and 
created binding contract between insured and insurer. 
(For other cases, see Insurance, Dec. Dig. § 130[7].) 


Acc. ] Marderosian v. National Casualty Co. 751 


8. INSURANCE—POLICY ISSUED ON VALID PAROL CONTRACT OF 
INSURANCE, THOUGH NOT DELIVERED UNTIL AFTER LOSS, IS 
EFFECTIVE FROM TIME AGREED ON IN PAROL AGREEMENT, IR- 
RESPECTIVE OF DELIVERY. 


Where valid parol contract of insurance has been entered into, policy to be 
issued thereon is simply memorial of prior parol contract, and, even though policy 
be not delivered until after loss occurs insurance is deemed effective from time 
agreed on in oral agreement, irrespective of delivery of policy. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


9, INSURANCE—ACT OF GENERAL AGENT WITHIN SCOPE OF INSUR- 
ANCE BUSINESS IS BINDING ON INSURER, THOUGH IN VIOLA- 
TION OF AGENT’S AUTHORITY, WHEN INSURED HAS NO NOTICE 
OF LIMITATION ON AUTHORITY. 

Where insured has no notice of any limitation on powers of general agent, 
any act within scope of insurance business is binding on insurance company, although 
it is in fact in violation of agent’s authority. 


(For other cases, see Insurance, Dec. Dig. § 91.) 


Appeal from Superior Court, Fresno County; Denver S. Church, Judge. 

Action by Mary Marderosian, as administratrix of the estate of Parsiag Mar- 
derosian, against the National Casualty Company. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

Gallaher & Jertberg, of Fresno, for appellant. 


Theodore M. Stuart, of Fresno, for appellant. 


CAMPBELL, Justice pro tem. This appeal is from a judgment in the sum of 
$1,250, found to be due to plaintiff on a policy of insurance issued by defendant 
to Parsiag Marderosian, who died as the result of an accident, and of whose es- 
tate plaintiff is administratrix, The action was submitted to the trial court upon 
an agreed statement of facts, and is based upon a contract for accident insur- 
ance entered into between P. Marderosian in his lifetime and the defendant. Appel- 
lant contends that the judgment in favor of plaintiff is contrary to the stipulated 
facts and contrary to the law applicable to such facts. 


The stipulated facts, summarized as briefly as they may be to an understand- 
ing of the issues presented, are that in the month of December, 1925, the defend- 
ant and the Fresno Bee, a newspaper published and circulated in the county of 
Fresno, entered into a written contract containing the following provisions: “Said 
party of the second part (Casualty Company) agrees to issue to said newspaper 
‘Travel Only’ policies to all those certain readers or subscribers of the newspaper 
published by said party of the first part (Fresno Bee), whose names and addresses 
are listed upon blank schedules furnished by said party of the second part for 
that purpose. Such schedules are to be delivered to a registrar agent to be named 
by said party of the second part; upon receipt of such schedules said registrar 
agent shall immediately issue and forward to each person listed upon such schedule 
a policy to be known hereafter as the ‘Fresno Bee Travel and Pedestrian Accident 
Policy.’ * * * Said party of the second part agrees upon receipt of such schedules 
to have its registrar agent stamp the hour of receipt by him of such schedules and 
to indorse an acceptance for said party of the second part upon one copy of each 
quadruplicate set of schedules and to immediately return such indorsed copy to 
said party of the first part. * * * It is further understood and agreed that the in- 
surance under all such policies shall become effective as of 12 o’clock noon, stand- 
ard time of the day following the date that the schedule bearing the name of each 
insured is received and indorsed by said registrar agent and shall continue in force 
for one year subject to cancellation as hereinafter set out.” 

Pursuant to such contract entered into between the Fresno Bee and the National 
Casualty Company, which is the only insurance company that issues insurance 
through the Fresno Bee, appellant appointed J. V. Hollett, the circulation manager of 
the Bee, its registrar agent, and an insurance agent’s license to represent appellant 
was issued to J. V. Hollett by the insurance commissioner of the state of California. 
On or about January 8, 1927, the solicitor for the Bee called at Marderosian’s home, 
three miles from the city of Fresno, and solicited his subscription to the Bee, and 
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as an inducement explained the insurance to Marderosian and delivered him a 
circular reading on the first page: “Through arrangement with the National Cas- 
ualty Company of Detroit, Michigan, one of the oldest and most reliable accident 
insurance companies in the world, the fresno Bee now offers all subscribers (new 
or old) a $7,500 travel accident insurance policy for only $1 a year—over $12,000 
already paid Bee subscribers—no medical examination necessary—four policies rang- 
ing in price from 50c to $1.25—full particulars contained in this issue.” On the 
inside of the circular there is a description of the four policies, numbered 1, 2, 3, 
and 4, the amounts payable for various injuries under the policies, and the prem- 
iums charged. The prospective insured is cautioned to “examine the coverage in 
above policies, then select the one you prefer—mention number of policy selected 
in the coupon when making your application. If you wish to secure additional 
policies for other members of your family, write for additional application blanks 
to the Fresno Bee Insurance Department, Fresno California.” Then appears the 
warning: “Do not wait until the accident happens. Do it to-day! Avail yourself 
of the opportunity to protect yourself before and not after.” There is then printed 
on the circular that subscribers “may take advantage of any of the travel accident 
policies by filling out the coupon below and mail with the price of the policy to the 
Fresno Bee.” 

After explaining this circular to Marderosian the solicitor handed him a blank 
form of the “insurance policy contract” and advised Marderosian that, if he be- 
came a subscriber to the Bee, he could take out such insurance whenever he desired. 
Following such conversation Marderosian gave the solicitor his subscription for 
the Bee and remained a regular subscriber at the time of his injury and death. 
On the afternoon of January 17, 1927, Marderosian filled out and signed the “in- 
surance policy contract” and delivered it, together with the sum of $1.25—the speci- 
fied premium—to the carrier, and notified him it was “for the purpose of accept- 
ing insurance under said policy No. 2,” which contract and money was accepted 
by the carrier, who told Marderosian his policy would be mailed to him. The 
carrier did not return to the Bee office until the morning of January 18th, when 
he took Marderosian’s contract and money to the office of the auto route manager, 
as he was instructed to do; but, as the manager was away the carrier left the con- 
tract and money on the manager’s desk, as he had customarily done. The man- 
ager was away from his office, and did not return until the morning of January 
19th, when he found the Marderosian contract and money, and thereupon, in ac- 
cordance with the usual business custom of the Bee, the manager delivered the 
Marderosian contract and money to the insurance department of the Bee, and 
thereupon Marderosian’s name was listed upon the “schedule” (mentioned in the 
contract between the Bee and the defendant), which “schedule” was thereupon signed 
by Hollett and the policy No. 2 of the defendant company was about noon of the 
19th issued to P. Marderosian and mailed to him. 

On January 18th, about 6:15 p. m., while Marderosian was walking on a public 
highway, he was accidentally struck by’ an automobile, and received injuries from 
which he died at about 4 o'clock on the afternoon of January 19th. The Bee, in 
the usual course of business, remitted to the defendant the premium on the Mar- 
derosian policy; but the defendant, on February 21, 1927, denied all liability and 
returned the premium, but the plaintiff administratrix refused to accept the check, 
and it was sent back to defendant. Neither the solicitor of the Bee, who sought 
and procured Marderosian’s subscription, nor Marderosian, ever knew of or had 
ever heard of the contract between the Bee and the defendant, or knew anything 
concerning its terms, provisions, or conditions, or ever knew of any contract be- 
tween the Bee and defendant. Marderosian was in every way qualified to procure 
insurance under “policy No. 2,” and no physical examination was required. The 
general course of business in the issuance by said Bee of policies of insurance in 
the defendant company is that, following the execution of the contract between 
the Bee and the defendant, the defendant delivered to the Bee a large number of 
blank forms of its insurance policies, including “policy No. 2,” upon which the 
signatures of defendant’s president and secretary were engraved, and the “said 
Bee im issuing one of said policies simply filled in the name, age, and address of 
the insured on page 1 of the policy, and filled in the date at the end of the policy, 
and said Hollett, or a clerk designated by him, then signed the same with Hollett’s 
name as ‘resident agent,’ and the policy was then mailed to the insured.” By this 
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method, which had always been followed bv the Bee, it had, up to January 17, 1927, 
issued and delivered 11,000 of defendant’s policies on which defendant had paid 
losses aggregating over $12,000. Each of these policies was dated on the date it 
was countersigned. The method followed by the employees of the Bee concerning 
the subscription and insurance of Marderosian “was the usual and general course of 
business of said Bee in said matters, and but for the fact that the said Sehers 
(said auto route manager) was away from Fresno when the carrier of the Bee 
delivered Marderosian’s ‘signed insurance contract’ and money to Seher’s desk, the 
schedule bearing Marderosian’s name would have been signed by Hollett, and the 
policy for Marderosian would have been completed, countersigned by Hollett, and 
mailed to Marderosian on or about noon of January 18, 1927,” six hours before his 
injury. 

{1, 2] Appellant contends that under the provisions of the contract the com- 
pany constituted Hollett, the circulation manager of the Bee, and not the Bee, its 
agent. In this we do not agree with appellant. On the contrary, the contract 
clearly discloses that the Bee was made appellant’s general agent under the author- 
ities cited. The recitals of the inducement for the execution of the contract declares 
that the Bee “is desirous of securing an agency for the sale” of certain insurance 
policies of a kind the defendant is duly licensed to write in California. In other 
words, the Bee became a sales agent of the defendant. The defendant, not only 
gave the Bee a large number of its policies to sell, but made the Bee agree to sell 
not less than 2,000 during the first year. We also find that the contract contains 
the usual clause found in such contracts, by which the Bee agrees to forward all 
information relative to claims, and the company on its part agrees to promptly in- 
vestigate and dispose of all claims on the merits. Furthermore, the “United States 
Managers” of the defendant were given power to supervise all advertising matter 
the Bee used in its campaign to sell defendant’s policies. Under this provision, 
in the absence of any contention or showing to the contrary, we must assume that 
the “United States managers” performed their duty in passing upon the adver- 
tising matter used by the Bee, and approved of the particular form of circular 
that was delivered by the Bee solicitor to Marderosian, and found such circular 
complied with the state insurance laws. The contract also obligates the Bee not 
to sell such insurance issued by any other company, and in return defendant obli- 
gates itself not to issue such insurance through any other newspaper in Fresno. 
When the contract containing the foregoing excerpts is read in connection with 
the stipulated facts, no conclusion can be reached, other than that the Bee was 
constituted a general agent for the defendant company. i 

{3] Appellant calls attention to the provision in the contract which recites 

that the policies to be issued should become effective at noon “of the day follow- 
ing the date” the schedule is received and indorsed by the registrar agent. The 
stipulated facts show that both parties totally ignored this provision. The facts 
show that up to January 17th the Bee had issued and delivered over 11,000 policies, 
and “each and all of these policies was dated on the date it was countersigned.” 
According to Marderosian’s policy, Exhibit E, it became effective at noon of the 
day it is dated. So that in dealing with over 11,000 applicants for policies “the 
day following” clause was waived by both the insurer and the general agent. It 
appears that the Bee had even greater powers than are ordinarily vested in a gen- 
eral agent,” as that term is defined in the authorities cited. 
_ [4] As to the fact that the Bee had no license from the insurance commissioner, 
it may be said that the failure to secure such license is no defense in an action by 
an insured against an insurance company upon an insurance contract (Goldstone 
v. Columbia Life & Trust Co., 33 Cal. App. 119, 164 P. 416). 

[5] Under the agreed facts the defendant fully vested the Bee with ostensible 
authority to do everything that it and its employees did in making the contract 
of insurance with Marderosian. Civ. Code, §§ 2317, 2334. Such ostensible author- 
ity alone is sufficient to fix defendant’s liability. I Cal. Jur. 737. 

_ [6] The Fresno Bee was authorized to take risks and enter into contracts of 
insurance without consulting the defendant company, and was, therefore, a general 
agent of defendant. 


_ [7] Again, this is not a case where a person seeks insurance by going to the 
insurance company, signing an application, and submitting to the usual physical 
examination. On the contrary, the insurance sought the person, and no application 
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or physical examination was required. When the solicitor of the Bee took Mar- 
derosian’s subscription to the paper and solicited him to take the insurance, explained 
and handed him the pamphlet describing the same, together with the form of 
“imsurance policy contract” for him to sign, it constituted the offer of insurance 
by a general agent, and when Marderosian completed and signed the “insurance 
policy contract,” which contained no notice when the policy would become effective, 
and delivered it to the carrier of the Bee, together with $1.25 as the full first year’s 
premium, it constituted an acceptance, and a binding contract came into existence 
between Marderosian, as the insured, and the defendant company as the insurer. 

[8-10] Where a valid parol contract of insurance has been entered into, the 
policy to be issued thereon is simply the memorial of the prior parol contract, and, 
even though the policy be not delivered until after the loss occurs, the insurance 
is deemed effective from the time agreed upon in the parol agreement, irrespective 
of any delivery of the policy. Crawford v. Insurance Co., 125 Cal. 609, 58 P. 177. 
“If an agent, authorized to accept risks, accepts a risk by parol, promising to de- 
liver the policy, the insurance begins with the acceptance, and the contract in parol 
continues until the policy is delivered, when it is superseded by the policy.” Ferrar 
v. Western Assurance Co., 30 Cal. 491, 159 P. 609, 611. Where the assured has 
no notice of any limitation on the powers of the general agent, any act within the 
scope of the insurance business is binding on the insurance company, although 
it is in fact in violation of the agent’s authority. Wheaton v. Insurance Co., 76 
Cal. 415, 18 P. 758, 9 Am. St. Rep. 216; Farnum v. Insurance Co., 83 Cal. 246, 
23:P: 869, 17 Am. St. Rep. 233. “Every indulgence not inconsistent with the plain 
meaning of the ne must be shown to the assured.” Raulet v. Insurance Co., 
157 Cal. 213, 107 P. 

The authorities cited by appellant are not inconsistent with the views here ex- 
pressed, as the facts in these cases are not analogous to the stipulated facts in the 
present case. 

The judgment is affirmed. 

We concur: Knight, Acting P. J.; Cashin, J. 


MASONIC ACC. INS. CO. v. JACKSON. — 25711.) 
Supreme Court of Indiana. Jan. 23 
164 Northeastern Reporter 628. 

1 INSURANCE—INSURED DYING FROM INJURIES RECEIVED AS PAS- 
SENGER IN AEROPLANE WAS NOT “ENGAGED” IN “AVIATION” 
WITHIN EXCEPTION IN POLICY. 

Insured dying from injuries received while riding as a passenger in an aero- 
plane was not engaged in aviation within meaning of clause of policy precluding 
indemnity in case of death or disability caused or contributed to while engaged 
in aviation, “aviation” meaning the art of flying, or especially the management of 
aeroplanes, and “engaged” meaning to carry on, conduct, or employ oneself, and 
not relating to single act. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


2. INSURANCE—COURTS IN CASE OF AMBIGUOUS INSURANCE CON- 
eres, WILL ADOPT CONSTRUCTION MOST FAVORABLE TO IN- 
Where insurance contracts are so broad as to be ambiguous or require inter- 

pretation or are fairly susceptible of two different constructions, the courts will 

adopt that construction most favorable to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—LIABILITY UNDER POLICY FOR ACCIDENTAL DEATH 
WILL NOT BE DESTROYED BY LANGUAGE OF EXCEPTION UN- 
LESS CLEAR AND FREE FROM REASONABLE DOUBT. 

Liability under insurance policy for death from bodily injury by accidental 
means will not be destroyed by language of exception, unless such exception is 
clear and free from reasonable doubt. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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4. INSURANCE—INSURANCE POLICY MUST BE SO CONSTRUED AS 
TO EFFECTUATE RATHER THAN DEFEAT INDEMNIFICATION. 
Insurance policy must be so construed as to effectuate indemnification to the 

insured or his dependent beneficiary against loss rather than defeat it. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—ANY REASONABLE CONSTRUCTION PREVENTING 
DEFEAT OF INDEMNIFICATION MUST BE PLACED ON POLICY. 
Where any reasonable construction can be placed on a policly that will prevent 

the defeat of insured’s indemnification for a loss covered by the general language, 

that construction must be given. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—COURT MUST SO CONSTRUE ACCIDENT POLICY AS 

TO MAKE IT OF SOME SUBSTANTInL VALUE. ‘ 

Court has duty of construing accident policy, if language fairly admits, so as 
to make it of some substantial value and to carry out the intention expressed 
therein that liability is incurred, where death occurs from accidental injury. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, Marion County; Sidney S. Miller, Judge. 

Action by Leona Jackson against the Masonic Accident Insurance Company 
(now Monarch Accident Insurance Company). Judgment for plaintiff, and 
defendant appeals. Transferred from Appellate Court under Burns’ Ann. St. 
1926, § 1357. Affirmed. 


Superseding opinion, 147 N. E. 156. 

Orbison, Zechiel & Orbison, of Indianapolis, for appellant. ; ; 

Oscar C. Hagemier and Burke G. Slaymaker, both of Indianapolis, for 
appellee. 


Wu.oucHBy, J. This was an action brought on an insurance policy by Leona 
Jackson, appellee, who was the beneficiary. It appears from the facts alleged in 
the complaint: That the defendant is an insurance corporation duly organized under 
and pursuant to the laws of the state of Massachusetts, and is now and at all 


times has been engaged in insuring persons against loss by accident and accidental 
death. 


On the 25th day of June, 1919, under the corporate name of Masonic Mutual 
Accident Insurance Company, appellant executed to one Joseph L. Jackson its policy, 
whereby the company insured said Jackson, beginning at 12 o’clock noon on that 
day and to continue thereafter so long as said Joseph L. Jackson should pay a 
quarterly premium of $6. A copy of said policy is filed and made a part of the 
complaint. That said defendant promised in the event of bodily injuries resulting 
in the death of said Joseph L. Jackson, caused solely by accidental means, to pay 
this plaintiff, the wife of said Jackson, the sum of $1,200, plus a yearly increased 
accumulation of 10 per cent. of-said amount for each full year that the said policy 
was maintained continuously in force until July 1, 1923. That said policy con- 
tinued and remained in force from its date to and upon the 29th day of April, 1923. 
That on the 29th day of April, 1923, and while said policy was in full force and 
effect, the said Joseph L. Jackson received a bodily injury caused solely by acci- 
dental means, to wit, that while riding as a passenger in an aeroplane the pilot of 
said aeroplane, one Ralph Hunting, lost control of said aeroplane and thereby acci- 
dentally allowed the same to crash to the earth, and that the violence of the contact 
of the said aeroplane with the earth caused a part of said aeroplane accidentally 
to forcefully and with great violence strike the head of said Jackson, and then and 
there to leave a visible contusion upon the head of him, the said Jackson, which 
said injury caused concussion of the brain, from which said Jackson died the 
following day after said accident and injury. That from said 25th day of June 
1919, continuously to and at the time of the death of said Joseph L. Jackson, 
plaintiff was his wife. That the said Joseph L. Jackson and this plaintiff each 
duly performed all of the conditions of the said policv to be by them performed. 
That said plaintiff gave immediate notice of said injury and death to said defendant, 
and that said plaintiff furnished to defendant due proof of loss as required by said 
policy as soon as blanks were furnished her by said defendant. That more than 
60 days before the commencement of this action the plaintiff filed proof of loss 
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in accordance with the requirements of said policy, but the defendant has not paid 
the sum due under said policy and has refused to pay said sum. That on the 19th 
day of June, 1923, the defendant by its letter in writing to this plaintiff denied 
any liability to plaintiff under said polcy because cf the false claim and statement 
of defendant, and that said death was not one in-ured against by said policy and 
thereby defendants waived proofs of death, and an~ defects or omissions in the 
notice of death and proofs of death theretofore furnished by plaintiff to defendant. 
Plaintiff says that the said death of said Joseph L. Jackson was not caused or 
contributed to by the said Jackson, wholly or in part by the use of intoxicating 
liquors, or narcotics, or intentionally, or while the said Jackson was engaged in 
aviation or ballooning, or by “suicide or any attempt thereat,” or by any other 
means whatsoever excepted by said policy. 

It is further alleged in said complaint that on the 25th day of June, 1919, the 
defendant was engaged in said business of insurance by and under the corporate 
name of Masonic Mutual Accident Insurance Company; that when this action 
was commenced the defendant was. engaged in said insurance business by the name 
and style of Masonic Accident Insurance Company; that by due form of law said 
defendant has changed its corporate name to Monarch Accident Insurance Com- 
pany since this action was commenced, and that the corporate name of said defend- 
ant now is Monarch Accident Insurance Company; that said Masonic Mutual Acci- 
dent Insurance Company, said Masonic Accident Insurance Company, and said 
Monarch Accident Insurance Company are one and the same corporation. 

A demurrer was filed alleging that the complaint does not state facts sufficient 
to constitute a cause of action. This demurrer was overruled, to which ruling the 
appellant at the time excepted, and, refusing to plead further, final judgment was 
rendered against the appellant for the amount due on the policy, with interest and 
costs. From such judgment this appeal was taken. 

{1] The only error assigned is that the court erred in overruling the demurrer 
to said complaint. The only argument made in favor of said demurrer was that 
the company was not liable on account of a clause in said policy as follows: “Indem- 
nity under this policy shall not be payable for any death or disability that may 
be caused or contributed to, wholly or in part by any of the following causes: The 
use of intoxicating liquors or narcotics by the insured; intentional injuries; while 
engaged in aviation or ballooning, suicide or any attempt thereat while sane or 
insane. * * * ” 

The appellee claims that the company cannot avoid payment of the policy on 
the alleged ground that the insured was engaged in aviation. 

The new Standard Dictionary defines “aviation” as the art of flying, especially 
the management of aeroplanes. 


In the case of Benefit Ass’n Ry. Employees v. Hayden, 175 Ark. 565, 299 S. 
W. 995, it was held that one killed while a passenger in an aeroplane was not engaged 
in aeronautics. The insured was killed on October 17, 1926, at Stuttgart, Ark., 
in an aeroplane accident. The facts in relation to the accident show that Richard 
Schillberg was operating an aeroplane at a rice carnival or rice fair at Stuttgart, 
Ark., and was charging passengers $2.50 for each trip on which they rode with 
him. Some time during the day Paul Trotter, the insured, took an aeroplane trip 
with Schillberg, riding as a passenger, and paid the usual fee or fare therefor. 
Later in the day, as he stood near the aeroplane, the pilot of the aeroplane in 
soliciting passengers for another trip, saw Paul Trotter, and asked him if he did 
not want to take another ride. On this occasion Paul Trotter accepted this invita- 
tion to become a passenger to ride for a second time, and the second flight was 
made. The second flight was upon the same condition of payment as the first 
flight, but it is not known by the parties whether the payment was made on either 
occasion before ascending or after alighting from the aeroplane. On the occasion 
of the second flight, the pilot of the machine attempted to perform some “stunts” 
and in doing so lost control of his machine, when perhaps not more than 300 feet 
above the ground, and the aeroplane fell, killing Trotter, and seriously injuring 
Schillberg. Prior to the time of taking out insurance, Trotter had been on one 
or two “plane” trips. The policy sued on contained this clause: “This policy does 
not cover disability or fatal injury received by the insured * * * while engaged in 
aeronautics or under water navigation.” The company denied liability by virtue 
of this clause. 
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At the trial from which this appeal was taken the insurance company requested 
the court to find the fact to be that the insured received his fatal injury while 
engaged in aeronautics, and that death while so engaged was a risk not assumed, 
but expressly excepted by the policy. The court declined to make that finding, but 
the court found that the occupation of Paul Trotter was that of a telegraph 
operator, and that he received his fatal injury while riding in an aeroplane as a 
passenger; that riding as.a passenger in an aeroplane does not constitute an excep- 
tion or excepted risk, under the terms of the policy of insurance sued upon, but 
the phrase “engaged in aeronautics” implies that the risk excepted it for the insured 
to have taken part in the operation of the aeroplane as an occupation or 
otherwise, and that merely riding as a passenger therein does not come within 
the exception of the policy. Judgment was rendered against the insurance com- 
pany for the amount of the policy with penalty and attorney’s fee. “The appellee 
insists that the phrase ‘engaged in aeronautics’ should: be strictly construed, as it 
constitutes an exemption from the general liability assumed by the company, and 
that it means active cooperation or taking part in the aeronautical enterprise, result- 
ing in the death of the insured. Appellee contrasts the use of the words ‘engaged 
in’ quoted above with language employed in section 5 of the policy, providing for 
double indemnity in certain cases, one of these being for an injury sustained by 
the insured ‘while riding as a passenger in a passenger elevator’ and another pro- 
vision in the same section for double indemnity for an injury sustained by the in- 
sured while riding as a passenger of a common carrier, and also with an exception 
from liability contained in section (f) ‘while engaged in military or naval service 
during the time of war.’ It is insisted by the appellee that the words ‘engaged in’ 
should be construed as having the same meaning in each of the instances where 
they were employed, and that the proper construction of those words is that actual 
employment or participation was contemplated, and that, if merely riding as a 
passenger in an aeronautical device was intended, language should have been em- 
ployed which did more than inhibit one from engaging in that business. We do 
not review the cases cited by counsel for appellant, as it is thought by the majority 
of the court that the instant case is ruled by the decisions of this court in the cases 
of Sovereign Camp, W. O. W., v. Compton, 140 Ark. 313, 215 S. W. 672; Miller 
v. Ill. Bankers’ Life Ass’n, 138 Ark. 442, 212 S. W. 310, 7 A. L. R. 378; Benham 
y. American Cen. Life Ins. Co. 140 Ark. 612, 217 S. W. 462; Nutt v. Security Life 
Ins. Co., 142 Ark. 29, 218 S. W. 675.” 

In the case of Benham v. Insurance Co., supra, the facts were that Benham, 
the insured, enlisted in the aviation branch of the military service of the United 
States on February 11, 1918, at which time the United States was at war with 
Germany, and while still in the aviation service, and during the continuance of the 
war, the insured died from influenza. The policy there sued on contained the fol- 
lowing exemption from liability: “Death while engaged in military or naval service 
in time of war, or in consequence of such service, shall render the company liable 
for only the reserve under this policy, unless the company’s permission to engage 
in such service shall have been obtained and such extra premium or premiums as 
the company may require shall have been paid.” Permission of the insurance com- 
pany for the insured’s enlistment had not been obtained, nor had the insured paid 
the extra premium, but the court held that the company was liable for the full 
face value of the policy, and in so holding it was there said: “The words in the 
restricted clause now under consideration mean something more than death to the 
insured during the period of time he was in military service of the United States. 
The word ‘engaged’ denotes action. It means to take part in. To illustrate: A 
servant injured while” taking part “in the operation of a train, means that he must 
be injured while assisting or taking part in the operation of the train. An officer 
engaged in the discharge of the duties of his office is one performing the duties 
of his office. So here the words, ‘death while engaged in military service in time 
of war,’ means death while doing, performing, or taking part in some military service 
in time of war. In other words, it must be death caused by performing some duty 
in the militaary service. That is to say, in order to exempt the company from 
liability, the death must have been caused while the insured was doing something 
connected with the military service, in contradistinction to death while in the service 
due to causes entirely or wholly unconnected with such service. This construction, 
we think, would be according to the natural and ordinary meaning of the words. 
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By the use of the word ‘engaged’ it must have been intended that some activity 
in the service should have caused the death in contradistinction to merely a period 
of time while the insured was in the service. This view is strengthened when we 
consider the words following. The words ‘or in consequence of such service’ relate 
to the word ‘death.’ So that death in ‘consequence of such service’ means death 
resulting from some act of the insured connected with the service whether such 
death occurred during the period of his service or afterwards.” 

The doctrine of that case was reaffirmed in the later case, Nutt v. Security 
Life Ins. Co., supra. The decision of this court in the Benham Case, supra, was 
approved by the Supreme Court of Oklahoma, in the case of Barnett v. Merchants’ 
Life Ins. Co., 87 Okl. 42, 208 P. 271; by the Supreme Court of Iowa, in the case 
of Boatwright v. American Life Ins. Co., 191 Iowa, 253, 180 N. W; 321, 11 A. 
L. R. 1085; and by the Kansas City Court of Appeals, in the case of Long v. St. 
Joseph Life Ins. Co., 225 S. W. 106, which case was affirmed on appeal to the 
Supreme Court of that state, 248 S. W. 923. It is therefore the opinion of the 
majority of the court that the insured was not “engaged in aeronautics” within the 
meaning of the clause above quoted. 

The word “engaged” means to carry on, to conduct, to employ oneself, and 
does not relate to a single act. To say that one is engaged in a thing is to say 
that the act is continuous. See Roberts v. State, 26 Fla. 360, 7 So. 861; Harris 
v. State, 50 Ala. 127; Nashville, C. & St. L. R. Co. v. City of Attalla, 118 Ala. 
362, 24 So. 450; Graves v. Knights of Maccabees, 128 App. Div. 660, 112_N. Y. S. 
948; State v. Roberson, 136 N. C. 587, 48 S. E. 595; People v. Bright, 203 N. Y. 
73, 96 N. E. 362, Ann. Cas. 1913A, 771; Semple v. Schwartz, 130 Mo. App. 65, 109 
S. W. 633. 

In Phoenix Accident & Sick Benefit Ass’n v. Lathrop, 41 Ind. App. 141, 81 
N. E. 227, it is held that an insured who was killed while walking on the public 
highway over a railroad crossing was not killed in the consequence of walking on 
the roadbed of a railroad, within the inhibition of an accident insurance policy. 

To say that one is “engaged” in an occupation signifies much more than the 
doing of one act in the line of such occupation. State v. Roberson, supra; White 
v. Sikes, 129 Ga. 508, 59 S. E. 228, 121 Am. St. Rep. 228. 

In the case of Guiltinan v. Metropolitan Life Ins. Co., 69 Vt. 469, 38 A. 315, 
the insured in an application for life insurance was asked whether he was, directly 
or indirectly, engaged, or had ever been engaged, in the sale of intoxicating liquor 
and he answered in the negative. It turned out that, while working about a hotel, 
he occasionally sold liquor over the bar at the hotel. The trial court instructed 
the jury that if the assured “did occasionally, out of his ordinary line of duties, 
by direction of his employer, or otherwise, furnish the guests with intoxicating 
liquors and take.pay for them he was not engaged in such sale within the meaning 
of the contract.” And of this instruction the Supreme Court of Vermont said: 
“This instruction was correct. The word ‘engaged’ as used in the application means 
‘occupied,’ and does not relate to an occasional act outside of a regular employ- 
ment.” Thus it may be observed that the phrase “engaged in aviation” denotes 
and suggests permanency, or continuity, or frequency of action, and does not aptly 
describe a single isolated act of riding in an aeroplane as a passenger. 

{2} It is elementary in the construction of insurance policies that where insur- 
ance contracts are so drawn as to be ambiguous or require interpretation or are 
fairly susceptible of two different constructions so that reasonably intelligent men 
on reading them would honestly differ as to their meaning, the courts will adopt 
that construction most favorable to the insured. Fidelity & Casualty Co. v. Blount 
Plow Works, 78 Ind. App. 529, 136 N. E. 559; Standard Life & Acc. Ins. Co. v. 
Martin, Adm’r, 133 Ind. 376, 33 N. E. 105; Northwestern Mutual Life Ins. Co. 
v. Hazelett, 105 Ind. 212, 4 N. E. 582, 55 Am. Rep. 192. 


[3] Since the policy in the instant case insures generally by clear and compre- 
hensive language against death from bodily injuries by accidental means, of which 
there are visible marks or wounds on the body, liability for such a death will not 
be destroyed by language of exception, unless such exception shall be clear and free 
from reasonable doubt. If a policy be ambiguous, the doubt will be dissolved 
against the insurer. Maxwell v. Springfield F. & M. Ins. Co., 73 Ind. App. 251, 
125 N. E. 645; Hessler v. Federal Casualty Co., 190 Ind. 68, 129 N. E. 325, 14 A. 
L. R. 1329. 
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[4] An insurance policy should be so construed as to effectuate indemnifica- 
tion to the insured or his dependent beneficiary against loss, rather than to defeat 
it. Pa v. Maryland Motor Ins. Co, 169 N. C. 35, 85 S. E. 37, Ann. Cas. 
1917D, 50. 

([5] Where any reasonable construction can be placed on a policy that will 
prevent the defeat of the insured’s indemnification for a loss covered by general 
language, that construction will be given. Insurance Co. of North America v. O’- 
Bannon (Tex. Civ. App.) 170 S. W. 1055. 

[6] It is the duty of the court to give such construction to an accident policy, 
if the language fairly admits, as will make it of some substantial value and carry 
out the intention expressed therein that liability is incurred where death occurs from 
accidental injury. Fidelity & Casualty Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 
44L. R. A. (N. S.) 493. 


The court did not err in overruling the demurrer to the complaint. Judgment 
affirmed. 


TAYLOR v. NEW YORK LIFE INS. CO. (No. 27033.) 
Supreme Court of Minnesota. Jan. 4, 1929. 
222 Northwestern Reporter 912. 
(Syllabus by the Court.) 

INSURANCE—INSURED’S DEATH DURING OPERATION BY REASON 

OF BEING HYPERSENSITIVE TO DRUG NOVOCAINE HELD ACCI- 

DENTAL WITHIN INSURANCE POLICY; INSURED’S DEATH DUR- 

ING OPERATION BY REASON OF BEING HYPERSENSITIVE TO 

DRUG NOVOCAINE DID .NOT RESULT FROM INFIRMITY OF 

BODY; INSURED’S DEATH DURING OPERATION BECAUSE OF 

HYPERSENSITIVENESS TO DRUG NOVOCAINE QID NOT RESULT 

FROM TAKING OF POISON; INSURED’S DEATH DURING OPERA- 

TION BY REASON OF HYPERSENSITIVENESS TO DRUG NOVO- 

CAINE DID NOT RESULT FROM BACTERIAL INFECTION; “ACCTI- 

DENTAL MEANS.” ht 

A life insurance policy contained a provision for “Double Indemnity” if death 
resulted from an injury effected by “accidental means,” unless the death resulted 
from (a) infirmity of body, or (b) the taking of poison, or (c) bacterial infection. 
A surgeon in preparation for the removal of insured’s tonsils administered novo- 
caine, which, because of her unknown bodily hypersusceptibility to this drug, caaused 
her death. Held: 

(1) Death resulted from injury effected by “accidental means” ; 

(2) Death did not result from an infirmity of body; 

(3) Death did not result from the taking of poison; and 

(4) Death did not result from bacterial infection. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


Appeal from District Court, Hennepin County; Gunnar H. Nordbye, Judge. 

Action by Bertha E. Taylor against the New York Life Insurance Company. 
From an order denying its motion for a new trial, defendant appeals. Affirmed. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

C. E. Purdy and O. G. Haugland, both of Minneapolis, for respondent. 


Witson, C. J. Defendant appealed from an order denying its motion for a new 
trial. 


Plaintiff's daughter held a $1,000 life insurance policy issued by defendant in 
which plaintiff was the beneficiary. The insured died. To the extent of $1,000 the 
policy has been paid. The policy provided for “Double Indemnity,” or an addi- 
tional $1,000, if “the death of the insured resulted directly and independently of all 
other causes from bodily injury effected solely through external, violent and acci- 
dental means,” etc.; but under the terms of the policy “Double Indemnity” was 
not payable if death result “from the taking of poison * * * whether voluntarily 
or otherwise; * * * or directly or indirectly, from infirmity of mind or body, or 
from any bacterial infection other than bacterial infection occurring in conse- 
quence of accidental and external bodily injury.” 

The important question in the case is whether the death resulted from injury 
effected by accidental means. The trial court said that it did. 
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The insured was a dental nurse.’ Aside from chronic tonsilitis she was in good 
health. She submitted to an operation for the removal of her tonsils. The plan 
was to use a local anesthetic. Pure novocaine was intentionally used in the usual 
and proper way for the doing of such intended operation. The insured’s body was 
hypersensitive to the drug novocaine, and her death resulted before the operation 
was performed. Hypersusceptibility to this particular drug is not the condition 
of the normal person, but is an unusual condition or abnormality which is rarely 
found. This condition was unknown to the insured and to the surgeon. ; 
1. Had the policy used the words “accidental death,” there would be no room 
for reasonable argument hostile to plaintiff’s claim. The difficulty arises in con- 
struing the words “accidental means.” From a strictly technical point of view 
the defendant’s position finds a logical foundation upon the theory that one may 
do certain acts the result of which acts may produce unanticipated consequences, 
and perhaps accidental death; but the means are precisely what he intended. Here 
the “means,” if limited to things designed, were not accidental. To follow this 
theory to its logical conclusion would preclude plaintiff’s recovery. There are 
authorities which support this view. We are not inclined to follow them. 


It has been judicially stated thaat probably from a strictly scientific investiga- 
tion there is no such thing as an accident. Brintons v. Turvey, [1905] A. C. 230, 
2 Ann. Cas. 137. It seems to us to be better in the interest of substantial justice 
to adopt the more practical construction of the language involved and follow its 
meaning as commonly understood. We think the weight of authority is to the 
effect that the term “accidental” is equally descriptive of means which produce 
effects which are not their natural and probable consequences, as it is of means 
which are wholly unexpected. “Where the effect is not the natural and probable 
consequence of the means which produce it—an effect which does not ordinarily 
follow and cannot ®e reasonably anticipated from the use of the means, or an 
effect which the actor did not intend to produce, and which he cannot be charged 
with a design of producing, it is produced by accidental means.” 1 C. J. 427 § 73. 

In Western Com. Trav. Assn v. Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653, 
Judge Sanborn tersely stated the rule which we adopt: “An effect which does not 
ordinarily follow and cannot be reasonably anticipated from the use of those means, 
an effect which the actor did not intend to produce and which he cannot be charged 
with the design of producing, * * * is produced by accidental means. It is pro- 
duced by means which were neither designed nor calculated to cause it. Such an 
effect is not the result of design, cannot be reasonably anticipated, is unexpected, 
and is produced by an unusual combination of fortuitous circumstances; in other 
words, it is produced by accidental means.” It is also stated in substance that an 
effect, which is the natural and probable consequence of an act or course of action, 
is not an accident, nor is it produced by accidental means, Such a consequence 
is the result of design, or it falls under the maxim that every person Is held to 
intend the usual consequences of his own conduct. The gist of the accident, here 
viewed from the standpoint of an ordinary person, was the administration of the 
novocaine to a person whose body was hypersusceptible to the influences of such 
drug, which condition was unknown and not such as to be reasonably anticipated. 
The authorities tending to sustain and sustaining this construction are numerous 
and include Frommelt v. Travelers’ Ins. Co. 150 Minn. 66, 184 N. W. 565 ; 
Ludwig vy. Preferred Accident Ins. Co., 113 Minn. 510, 130 N. W. 5; Mutual Life 
Ins. Co. of N. Y. v. Dodge (C. C. A.) 11 F.(2d) 486; U. S. Mut. Accident Ass'n 
v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60; Western Com. Trav. Ass’n_v. 
Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653; Lewis v. Ocean Acc. & G. Corp., 224 
N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129, Annotation, 7 A. L. R. 1133; AEtna Life 
Ins. Co . v. Brand (C. C. A.) 265 F. 6, 13 A. L. R. 660; Olinsky v. Railway Mail 
Ass’n, 182 Cal. 669, 189 P. 835, 14 A. L. R. 788; Husbands v. Indiana Travelers 
Accident Ass’n, 194 Ind. 586, 133 N. E. 130, 35 A. L. R. 1191; Caldwell v. Travelers 
Ins. Co., 305 Mo. 619, 267 S. W. 907, 39 A. L. R. 56; Hoosier Casualty Co. v. 
Royster, 196 Ind. 629, 149 N. E. 164, 42 A. L. R. 243. 

2. Was the susceptibility of the body of the insured to the drug novocaine an 
“infirmity of mind or body” within the exceptions of the policy? Such language 
is construed to relate to an ailment or disease of a settled character. In any event, 
an “infirmity” indicates weakness, feebleness, debility, frailty, disease—something 
that materially impairs bodily powers. But the undisputed testimony is that a hyper- 
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susceptible condition in no way disturbs the person or- his activifies in normal life 
and that he does not know of its presence and will normally and naturally live just 
as long with as without it. It in no way impairs -bodily health or strength, nor 
does it in any way interfere with the functioning of the organs of the body. This 
condition is unusual and a peculiarity, but not an infirmity.. This language has been 
construed, and we believe properly, against the defendant’s contention. Mut. Life 
Ins. Co. of N. Y. v. Dodge (C. C. A.) 11 F. (2d) 486. 

3. It is also contended that the death resulted from “the taking of poison.” 
The uncontradicted medical testimony is that the drug used in no way, as a poison, 
contributed to the death. The finding is that the insured’s death resulted. “directly 
and independently of all other causes” from the application of the novocaine to the 
body so infected. The evidence and this finding leave no opportunity for defend- 
ant to speculate as.to the cause of death. 

4. Defendant further says that the death resulted from a “bacterial infection,” 
which is an exception of the policy. Tonsilitis is a “bacterial infection,” but tonsi- 
litis did not directly or indirectly cause the death. The cause of the death is stated 
in the paragraph last above. The tonsilitis was the occasion for the administration 
of the novocaine, but it was not the cause of death. Had the infection of the tonsils 
been of such character as to cause the hypersensitiveness of the body, it could then 
have been said that it was the indirect cause of death. Such was not the case. 

Affirmed. 

GLASSBERG v. METROPOLITAN LIFE INS. CO. (two cases.) 
Municipal Court of City of New York, Borough of Manhattan, Fourth District. 
December 12, 1928. 

232 New York Supplement 417 
INSURANCE—INSURED, SUFFERING DISLOCATED WRIST AND 

SPRAINED SHOULDER, HELD NOT “PERMANENTLY DISABLED,” 

THOUGH TREATED FOR THREE MONTHS AS REQUIRED FOR 

PERMANENT DISABILITY. 

Insured, suffering dislocation of right wrist and sprain of right shoulder, but 
no broken bones, held not entitled to recover compensation for permanent disability 
under insurance policy providing compensation for total and permanent disability 
continuing for at least three months preventing insured from performing any work 
for profit, though insured was treated for period of three months. 


(For other cases, see Insurance, Dec. Dig. § 528.) 


Separate actions under insurance policies for total and permanent disability 
by Joseph Glassberg against the Metropolitan Life Insurance Company. Complaints 
dismissed on the merits. 

Samuel E. Friedrich, of New York City, for plaintiff. 

Edward M. & Paul Grout, of New York City (Paul Grout, of New York City, 
of counse!), for defendant. 

_ Prince, J. These actions are to recover compensation under two policies of 
insurance which provide compensation for disability arising from total and per- 
manent disability. 


The right of plaintiff to recover as fixed by the policy is dependent on proof 
that the plaintiff has “become totally and permanently disabled * * * so as to be 
prevented from engaging in any occupation and performing any work for compen- 
sation or profit,” and that such disability has continued for at least three months. 

The proof is conclusive on the point that the plaintiff was not permanently dis- 
abled within the meaning of the policy. The plaintiff, according to the testimony 
of the doctor, was suffered with a dislocation of his right wrist with marked swelling 
and tenderness and ‘a sprain of the right shoulder. Although the plaintiff was 
treated for a period of three months, yet there were no bones broken. 

I am of the opinion that the injury complained of was not of that nature which 
was intended by the meaning of the policy and does not come within the purview 
of the policy in question. . 

Complaints dismissed on the merits. 
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EVANS v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Pennsylvania. Nov. 26, 1928. 
144 Atlantic Reporter 294. 

2. INSURANCE—INSURER ISSUING POLICY AND ACCEPTING PREM- 
IUM WI1H KNOWLEDGE OF OTHER INSURANCE WAIVED OMIS- 
SION OF THE OTHER POLICY FROM APPLICATION. 

If insurer, with knowledge of additional accident insurance which insured car- 
ried, issued accident policy and accepted premium, it would constitute waiver of 
omission of such other policy from application, and policy issued would be valid. 

(For other cases, see Insurance, Dec. Dig. § 389[4].) 

3. INSURANCE—INSURED SHOULD NOT BE PREJUDICED BY MIS. 
TAKE OF INSURANCE AGENT. 

An insured ought not be prejudiced by the mistake of the insurance agent. 

(For other cases, see Insurance, Dec. Dig. § 87.) 


4. INSURANCE—PAROL WAIVER IS VALID, NOTWITHSTANDING 
AGREEMENT IN APPLICATION THAT NO STATEMENTS OR IN- 
FORMATION SHALL BE BINDING ON INSURER UNLESS WRIT- 
TEN. 

A parol waiver is valid even where insurance applicant agrees that no state- 
ments made nor information furnished shall be binding upon company unless writ- 
ten in the application. 

(For other cases, see Insurance, Dec. Dig: § 383.) 

Appeal from Court of Common Pleas; Cambria County; Samuel Lemmar Reed, 
Special Judge. 

Action by John I. Evans against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, Sad- 
ler, and Schaffer, JJ. 

D. P. Weimer, of Johnstown, for appellant. 

Frank P. Barnhart (of Barnhart & Bender), of Johnstown, for appellee. 

WaALuinc, J. In the summer of 1926, John I. Evans, a resident of South Fork, 
Cambria county, engaged, inter alia, in the sale of automobiles, did, at the request 
of an agent of the defendant insurance company, make application for a $10,000 
accident policy. His application stated that he was carrying a $10,000 accident pol- 
icy in the Travelers’ Insurance Company and a $7,500 accident policy with the de- 
fendant. At first the home office declined to issue the policy, stating it would make 
too much accident insurance in proportion to his life insurance. But, being urged 
thereto by the local and district agents, did, on November 10, 1926, issue the re- 
quested $10,000 accident policy and received the premium thereon; basing it, how- 
ever, on a new application, which contained the same provision as to other accident 
insurance. The policy stipulates for the payment, inter alia, of $5,000 for the loss 
of a foot, and on February 14, 1927, plaintiff's right foot was so badly crushed as 
to necessitate amputation above the ankle. This suit, brought for the injury so 
sustained, resulted in a verdict and judgment for plaintiff, and the defendant has 
appealed. 

[1-4] None of the errors assigned can be sustained. In addition to the insur- 
ance above mentioned, plaintiff was carrying a $10,000 accident policy in the Fidelity 
& Casualty Company, not mentioned in either application. This was prima facie 
a defense, but the applications were written by the local agent of defendant, and 
the evidence for plaintiff was that he informed the agent of the $10,000 policy in 
the Fidelity & Casualty Company and complained of its omission from the appli- 
cation, but was assured by the former that, inasmuch as the last-named policy car- 
ried no weekly indemnity, it was not necessary to mention it in the application. 
This the agent denies; but there is disinterested evidence that at one time he practi- 
cally admitted making the statement. Plaintiff avers that relying on the agent’s 
statement he paid the premium and accepted the policy. Knowledge of an agent, 
gained in the transaction of the business in question, is knowledge of the principal. 
Stewart v. General Acc. Ins. Co., 39 Pa. Super. Ct. 396. And see Thomas v. Em- 
ployers’ L. Assurance Corp., 284 Pa. 129, 130 A. 322. If, with knowledge of the 
extra $10,000 accident insurance, defendant issued the policy and accepted the prem- 
ium, it would constitute a waiver of the omission of that policy from the applica- 
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tion, and the policy in suit would be valid. The statement of Wood on Insurance 
(2d Ed.) pp. 1162, 1163, that: “Where other insurance is required to be endorsed 
on the policy, if notice thereof is given to the insurer or its agent, and consent is 
not indorsed, nor the policy canceled, further compliance is treated as waived, and 
the insurer is estopped from setting up such other insurance to defeat its liability 
upon the policy, and the same is true whether the same agent issues both policies; 
although consent is not indorsed upon either policy, yet being issued with knowl- 
edge of the facts, the insurer is treated as having waived compliance, and is estop- 
ped from setting up nonindorsement in defense,” is quoted with approval in Kal- 
mutz v. Insurance Co., 186 Pa. 571, 576, 40 A. 816, 817, also in Brumbaugh v. Home 
Mut. Fire Ins. Co., 20 Pa. Super. Ct. 144, 148. “It is usually held that where the 
insurer at the time of the issuance of a policy of insurance, has knowledge of ex- 
isting facts which, if insisted on, would invalidate the contract from its very incep- 
tion, such knowledge constitutes a waiver of conditions in the contract inconsist- 
ent with the known facts, and the insurer is estopped thereafter from asserting the 
breach of such conditions.” 14 R. C. L. 1166. The insured ought not to be preju- 
diced by the mistake of the insurance agent. Insurance Co. of North America v. 
Melvin, 1 Walk. 362, 364. And see Mullen v. Insurance Co., 182 Pa. 150, 37 A. 
988; Dowling v. Merchants’ Ins. Co., 168 Pa. 234, 31 A. 1087. Furthermore, a parol 
waiver is valid even where, as here, the applicant agrees “that no statements made 
nor information furnished shall be binding upon the company unless written herein.” 
First Nat. Bank of Mildred v. Home Ins. Co., 274 Pa. 129, 118 A. 17; Hoffman v. 
Mutual F. Ins. Co. of Reading, 274 Pa. 292, 117 A. 917; Bush v. Hartford Fire 
Ins. Co., 222 Pa. 419, 71 A. 916; Thomas v. Employers’ L. Assur. Corp., supra; 
Mix v. Royal Ins. Co., 169 Pa. 639, 645, 32 A. 460; McFarland v. Insurance Co., 
134 Pa. 590, 19 A..796, 19 Am. St. Rep. 723. And see Simons v. Safety Mut. Fire 
Ins. Co., 277 Pa. 200, 120 A. 822; Suravitz v. Prudential Ins. Co., 244 Pa. 582, 91 
A. 495, L. R. A. 1915A, 273; Smith v. Mutual Fire Ins. Co., 89 Pa. 287; Soroko 
v. Woodmen of the World, 76 Pa. Super. Ct. 328. In Witmer v. Royal Ins. Co., 
Ltd., 68 Pa. Super. Ct. 12, Judge Porter, speaking for the court, says (page 17): 

“That an insurance company may waive a condition in a policy by parol, al- 
though it contains a stipulation that there shall be no waiver of any condition ex- 
cept upon an express agreement endorsed on the policy, must now be accepted as 
the law of Pennsylvania.” ; 

The general rule against the modification of written instruments by oral evi- 
dence does not control such case. 

[5] Another element of the defense was that plaintiff's injuries were self-inflict- 
ed and not an accident. This was a question of fact which the jury resolved against 
the defendant. There are some seeming improbabilities in plaintiff’s story about 
being thrown from his car over a bank down which he fell onto a railroad track, 
where his foot was crushed by a passing train, and then, in his crippled condition, 
climbing up the steep, icy bank. Some features of this story, however, are corro- 
borated, and he did drive into town that morning with his foot so badly crushed 
as to be nearly severed from the ankle. Moreover, there is nothing to indicate that 
the injury was inflicted otherwise than as he relates. The story being physically pos- 
sible cannot be rejected by the court. é 

(6, 7] The defense called the plaintiff as for cross-examination and made an 
offer as follows: 

“We propose to prove by the witness that he was indebted in approximately 
the sum of $11,000 to the Moxham Investment Corporation and that he had dis- 
counted papers of a number of alleged customers on notes which they had not signed 
and that some of these notes were about to fall due at the time of the alleged in- 
jury, together with other financial indebtedness, for the purpose of contradicting 
the testimony of the plaintiff that the injury was accidental.” 

The objection made thereto, inter alia, that it was irrelevant, incompetent, and 
would tend to incriminate the witness, was properly sustained. Had the offer been 
to prove plaintiff was in such dire need of money as to afford a motive for cutting 
off his foot to secure the insurance, a different question would be presented. But 
the mere offer to prove plaintiff owed $11,000, or had signed other people’s names 
to notes, would not show he was hard pressed for money; nor was it offered for 
that purpose, but solely “for the purpose of contradicting the testimony of the plain- 
tiff that the injury was accidental,” which, of course, it would not do. Whether 
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plaintiff had signed other people's names to notes was a wholly collateral matter 
and properly excluded. Com. v. Haines, 257 Pa. 289, 101 A. 641; Com. v. Williams, 
209 Pa. 529, 58 A. 922; Hoffman v. Kemerer, 44 Pa. 452; Bos v. People’s National 
Bank, 41 Pa. Super. Ct. 388; Schondorf v. Griffith, 13 Pa. Super. Ct. 580. In addi- 
tion, he could decline to answer, so far as it might tend to incriminate him. 28 
R. C. L. 423. While this is the personal privilege of the witness, his counsel may 
properly advise him of his rights. Rossiter’s Adjudication, 84 Pa. Super. Ct. 193; 
In re Contempt of Myers & Brei, 83 Pa. Super. Ct. 383, 394. Again, the credit of 
a witness cannot be impeached by proof of alleged offenses for which he has never 
been prosecuted. Marshall v. Carr, 271 Pa. 271, 275, 114 A. 500; Stout v. Rassel, 
2 Yeates, 334. Considered from any viewpoint, the offer was properly excluded. 
The judgment is affirmed. 





PROVIDENT LIFE & ACCIDENT INS. CO. v. RIMMER. 
Supreme Court of Tennessee. Dec. 8, 1928. 
12 Southwestern Reporter (2d) 365. 

3. INSURANCE—APPLICANT’S FAILURE TO CHARACTERIZE AS AC- 
CIDENT INSURANCE LIFE INSURANCE POLICY PROVIDING FOR 
DOUBLE INDEMNITY ON ACCIDENTAL DEATH WAS NOT FALS« 
ANSWER TO QUESTION AS TO OTHER ACCIDENT INSURANCE 
CARRIED; “INSURANCE ON LIFE.” 

Failure of applicant for accident insurance nolicy to characterize as accident 
insurance a life insurance policy, providing for double indemnity for accidental 
death, did not constitute false answer to question as to what accident insurance he 
was carrying in other companies; “insurance on life” including all policies in which 
payment is contingent on loss of life. 

(For other cases, see Insurance, Dec. Dig. § 301.) 

4. INSURANCE—PROPORTIONAL LIABILITY PROVISION OF ACCI- 
DENT POLICY HELD NOT TO REQUIRE NOTICE OF LIFE INSUR- 
ANCE POLICIES PROVIDING FOR DOUBLE INDEMNITY ON AC- 
CIDENTAL DEATH. 

Provision of accident insurance policy that, if insured carried other insurance 
covering same loss without giving written notice to insurer, latter should be liable 
only for proportionate part of indemnity promised to total amount of like indem- 
nity, imposed no obligation on insured to give notice of life insurance policies pro- 
viding for double indemnity on proof of death by accident; such insurance being 
life insurance. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

5. INSURANCE—ACCIDENT POLICY IS NOT “CONTRACT OF INDEM- 
NITY” WITHIN PRO RATA LIABILITY CLAUSE TO EXTENT THAT 
IT INSURES LIFE. 

An accident policy is not a “contract of indemnity” to extent that it insures 
life, as such contract is agreement to pay fixed sum in event of death and. is life 
insurance, on which prorating clause in accident policy cannot operate to diminish 
amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

6. INSURANCE—PRO RATA LIABILITY PROVISION, NOT FORBIDDEN 
—— IS ENFORCEABLE AGAINST ALL KINDS OF INSUR- 
A ; 

Without a statute forbidding provision in insurance policy for prorating liability 
in case of other insurance, it would be enforceable as against all kinds of insurance. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

7. INSURANCE—STATUTE PROHIBITS PROVISION AUTHORIZING 
SETTLEMENT FOR LESS THAN AMOUNT OF ANY POLICY, PAY- 
ABLE ON INSURED’S DEATH, WHETHER NATURAL OR ACCIDEN- 
TAL (ACTS 1907, c. 457, §§ 1, 2, 6). 


Acts 1907, c. 457, §§ 1, 2, requiring that all policies constitute entire insurance 
contract and prohibiting issuance of life insurance policy containing provision au- 
thorizing settlement for less value than amount thereof, embraces all policies pro- 
viding for payment of given sum contingent on insured’s death, whether from na- 
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tural or accidental causes, in view of section 6 expressly excluding annuities, indus- 
trial policies, and associations operating on assessment or fraternal plan.’ 


(For other cases, see Insurance, Dec. Dig. § 531%.) 


8. INSURANCE—PRO RATA LIABILITY PROVISION OF ACCIDENT 
INSURANCE POLICY HELD VOID AS AUTHORIZING SETTLEMENT 
FOR LESS THAN AMOUNT INSURED ON ACCIDENTAL DEATH 
(ACTS 1907, c. 457, § 2). x 
Provision of accident insurance policy that, if insured carried other insurance 

covering same loss, without giving written notice thereof, insurer should be liable 

only for proportion of indemntiy promised to total amount of like indemnity, held 
void as providing for mode of settlement of less value than amount insured on 

insured’s death by accident, in violation of Acts 1907, c. 457, § 2. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

Certiorari to Court of Appeals, on Appeal from Circuit Court, Knox County ; 
A. C. Grimm, Judge. ca 7 

Action by Victoria Rimmer against the Provident Life & Accident Insurance 
Company. A judgment for plaintiff was affirmed by the Court of Appeals, and the 
cause was brought up for review on certiorari. Affirmed. , 

R. M. McConnell, of Knoxville, and John A. Chambliss, of Chattanooga, for 
plaintiff in error. 

Kennerly & Key, of Knoxville, for defendant in error. 

Cook, J. The partiés will be designated as in the trial court. Victoria Rim- 
mer, the plaintiff, under a policy insuring Harris W. Rimmer for $5,000 against 
death by accident, sued the defendant company, the insurer, in the circuit court to 
recover upon the policy. At the trial in the circuit court only two matters of fact 
were submitted to the jury: First, whether Harris W. Rimmer committed suicide 
or was accidentally killed; and, second, whether the defendant’s refusal to pay 
the insurance was in bad faith so as to subject it to liability for the penalty. 

A passenger train of the Cincinnati, New Orleans & Texas Pacific Railway 
Company struck and killed Rimmer while in his automobile on a grade crossing of 
the public highway on the railroad at a point between Rockwood and Spring City. 
The jury found that death resulted from accident, also that refusal to pay the in- 
surance was in bad faith, and assessed a penalty of $1,250. Judgment was rendered 
upon the verdict for $5,000 and interest, but the trial judge directed a remittitur of 
the penalty, which was done under protest. Both parties appealed. The Court 
of Appeals affirmed the judgment, and the cause comes here for review upon cer- 
tiorari. Both parties assigned errors in this court. 

[1, 2] The verdict of the jury, approved by the trial judge, is supported by 
material evidence and is conclusive of the facts. Propositions determinative of the 
result will be disposed of without specific reference to the several assignments of 
error made on behalf of the parties. The Court of Appeals, upon reviewing the 
evidence, sustained the action of the trial judge in directing a remittitur of the 
penalty, and, under the facts presented, the concurrent action of the trial judge 
and Court of Appeals, involving an exercise of discretion, will not ‘be reviewed 
in this court. Railroad v. Shewalter, 128 Tenn. 363, 161 S. W. 1136, L. R. A. 
1916C, 964, Ann. Cas. 1915C, 605; Grant v. Railroad, 129 Tenn. 398, 165 S. W. 
963; Railroad v. Pouder, 141 Tenn. 202. 208 S. W: 332. 

Both parties assigned errors upon the action of the Court of Appeals in de- 
termining the effect of the declaration or answer of the insured to question 10 of 
the application. The question and answer are as follows: 

“Q. What accident or health insurance have you in other companies or asso- 
ciations ? 

“A. Hartford & Mass. Protection Associations.” 


[3] When the application was made, Harris W. Rimmer carried life insurance 
with the Equitable Life Assurance Society for $10,000, payable upon proof of death, 
with a provision that upon death by accident the amount of insurance payable 
would be increased to $20,000. The plaintiff insisted that this was life insurance, 
a disclosure of which was not called for in question 10, while the defendant in- 
sisted it was accident insurance that should have been ‘isclosed, and further in- 
sisted that, it being a fact material to the risk, the failure to disclose the policy 
in the Equitable Life Assurance Society rendered the policy issued to the applicant 
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void. In disposing of this question the Court of Appeals held that the defendant 
waived the defense that might otherwise have arisen by its action in issuing the 
policy upon the applicant’s incomplete answer to the question. 


In Phoenix Mutual Life Ins. Co. v. Raddin, 120 U. S. 183, 7 S. Ct. 500, 30 
L. Ed. 644, the court said: “Where upon the face of the application, a question 
appears to be not answered at all, or to be imperfectly answered, and the insurers 
issue a policy without further inquiry, they waive the want or imperfection in the 
answer, and render the omission to answer more fully immaterial.” 


The court might have gone further and held that the failure of the applicant 
to characterize the insurance in the Equitable Life Assurance Society as accident 
insurance did not constitute a false answer to the inquiry of what accident or health 
insurance he was carrying. The policy in the Equitable Life Assurance Society 
covered loss of life from natural as well as external and accidental causes, and 
was life insurance. The mere addition of the double indemnity clause providing 
for increased insurance upon proof of death by accident did not divest the policy 
of its character of insurance on life, or make the contract other than life insur- 
ance, for insurance on life includes all policies of insurance in which the payment 
of the insurance money is contingent upon the loss of life. Logan v. Fidelity & 
Casualty Co., 146 Mo. 114, 47 S. W. 948. See also Johnson v. Fidelity & Guaranty 
Co., 184 Mich. 406, 151 N. W. 593, L; R. A. 1916A, 475; Zimmer v. Central Accident 
Co., 207 Pa. 472, 56 A. 1003; Wright v. Fraternities Health & Accident Ass’n, 107 
Me. 418, 78 A. 475, 32 L. R. A. (N. S.) 461; Metropolitan Life Ins. Co. v. Ins. 
Com’r, 208 Mass. 386, 94 N. E. 477; Standard Life & Accident Ins. Co. v. Carroll, 
86 F. 567, 41 L. R. A. 194; Wahl v. Interstate Business Men’s Accident Ass’n, 201 
Towa, 1355, 207 N. W. 395, 50 A. L. R. 1377. 

[4] In addition to the policy in the Equitable Life Assurance Society, Harris 
W. Rimmer subsequently procured insurance in the Michigan Mutual Life Insur- 
ance Company for $10,000 payable upon death, with a clause providing for the 
payment of $20,000 upon proof of death by accident. The defendant insists that 
to the extent of the additional insurance made payable upon proof of death by 
accident that the insurance in the Equitable & Michigan Mutual Life Insurance 
Company was accident insurance, and if the accident policy in defendant company 
is enforceable at all its obligation under the policy is limited to a settlement on 
the basis provided for in paragraph 17. This paragraph is inserted under the 
heading “Standard Provisions,” and reads: 


“If the Insured shall carry with another company, corporation, association or 
society, other insurance covering the same loss without giving written notice to 
the Company, then in that case the Company shall be liable only for such portion 
of the indemnity promised as the said indemnity bears to the total amount of like 
indemnity in all policies covering such loss, and for the return of such part of 
the premium paid as shall exceed the pro rata for the indemnity thus determined.” 

The insurance in the Equitable Life Assurance Society and the Michigan Mutual 
Life Insurance Company, which defendant insists should be taken into account 
in determining its liability, was life insurance, and this provision of the policy 
imposed no obligation upon the insured to give notice of its existence.* 

[5] The policy here involved, and under which defendant seeks to bring in 
these life insurance policies as a basis for an apportionment of its liability, is not, 
to the extent that it insures the life of Harris W. Rimmer, a contract of indemnity. 
That is an agreement to pay a fixed sum in the event of death, and is life insurance 
upon which the prorating clause cannot operate to diminish the amount of insur- 
ance. Wahl v. Interstate Business Men’s Accident Ass’n, supra. 


[6, 7] It is unnecessary to pass upon the question as to whether an insurance 
company issuing policies intended to indemnify against injury from accident, or 
sickness, may not include such a provision for its protection against fraud where 
the parties obtain overinsurance. Without a statute forbidding such a provision 
it would be enforceable as against all kinds of insurance. Dustin v. Interstate 
Business Men’s Accident Ass’n, 37 S. D. 635, 159 N. W. 395, L. R. A. 1917B, 319. 
But we have a supervening statute that affects all policies of insurance on life, 
and forbids the insertion of a provision in an insurance policy making the settle- 
ment of life insurance dependent upon extrinsic facts. 


Chapter 457, Acts of 1907, requires that all policies shall constitute the entire 
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contract of insurance and shall be correctly described by a title appearing on the 

face and back of the policy. The act farther provides : 

“Sec. 2. That no policy of life insurance in form other than as prescribed in 
section 1 shall be issued or delivered in this State * * * if it contained any of the 
following provisions. * * * 

“4. A provision for any mode of settlement at maturity of less value than the 
amount insured by the policy, plus dividend additions, if any, less any indebtedness 
to the company on the policy and less any premium that may by the terms of the 
policy ibe deducted, payments to be made in accordance with the terms of the 
policy.” 

This is followed by section 6, which provides “that this Act shall not apply to 
annuities, industrial policies, or to corporations or associatinns operating on the 
assessment or fraternal plan.” 

The provision of the statute excluding by express reference annuities, indus- 
trial policies, and associations operating on the assessment or fraternal plan implies 
inclusion of all forms of insurance payable upon the death of the insured, and 
affects all policies of insurance on life without regard to its characterization by the 
company issuing them. This act, intended to provide for standard provisions and 
conditions in policies of life insurance, embraces all policies providing for payment 
of a given sum contingent upon the death of the person insured, without regard 
to whether death resulted from natural or accidental causes. 

It is required that the policy constitute the entire contract between the parties, 
and the act forbids any provision authorizing a settlement of the insurance for 
less value than the amount insured by the policy. 

[8] The policy issued by the defendant insured Harris W. Rimmer in the sum 
of $5,000, payable upon proof of death by accident. The paragraph of the policy 
relied upon by the defendant provides tor a settlement at less value than the amount 
of insurance.stated in the policy. It makes the determination of the amount of 
insurance dependent altogether upon extraneous facts, open to dispute, and calculated 
to bring about controversy, invites litigation, and delays settlement. While it is 
true that the insured might look to the policy, coupled with extraneous facts, and 
determine the amount payable under the policy, his determination of the amount 
of insurance would be dependent upon his conception of the extraneous circum- 
stances, while the company might conceive another, a situation the statute was 
designed to avoid. 

As we view the provisions of our statute, the Legislature intended that the 
insurance policy should show on its face the amount of insurance payable upon 
death, and not subject to alteration by a provision of the policy that would leave 
this essential element of the contract open to dispute. 

We conclude. therefore, that the Court of Appeals committed no error in holding 
that paragraph 17 of the policy provides for a mode of settlement of less value than 
the amount insured by the policy, and that the provision violates the statute, and 
is for that reason void. 

SOUTHERN TRAVELERS’ ASS’N v. BOYD. (No. 962-5092.) 
Commission of Appeals of Texas, Section B. Jan. 9, 1929. 
12 Southwestern Reporter (2d) 183. 

1. INSURANCE—ASSURED REGULARLY EMPLOYED AS TAILORESS, 
BUT WORKING TEMPORARILY FOR LAUNDRY WHEN ACCIDENT 
OCCURRED, COULD RECOVER UNDER CLASSIFICATION AS LAUN- 
DRY EMPLOYEE. 

Where asasured at time certificate of accident insurance was employed as tail- 
oress, but at time when injury was received was operating press for laundry com- 
pany after work hours, and by-laws of insurer association providing classification 
of risk when assured engaged in more hazardous vocation than stated in applica- 
tion, assured was entitled to recover under classification as laundry employee. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

2. INSURANCE—BY-LAWS OF INSURER ASSOCIATION HELD PART 
OF CERTIFICATE UNDER APPLICATION MAKING BY-LAWS PART 
OF CONTRACT. 

_ Where assured agreed in application for insurance that laws of state, applica- 

tion, certificate from association, and association’s by-laws should constitute con- 
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tract between herself and association, by-laws were thereby made part of ‘certificate 
as though they had been expressly incorporated therein. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


3. INSURANCE—ASSURED HELD CHARGEABLE WITH NOTICE OF By- 
LAW, MADE PART OF CONTRACT, REDUCING INSURANCE IF EN- 
GAGED IN MORE HAZARDOUS OCCUPATION UNDER CLASSIFI- 
CALION IN NAMED MANUAL. 

Where assured agreed that insurance company’s by-laws should become part 
of her contract of insurance, assured was legally chargeable with notice of pro- 
vision of by-laws that if injured while temporarily engaged in more hazardous occu- 
pation than that in which she was employed her recovery would be reduced in ratio 
named under classification made in certain underwriters’ manual, and assured was 
under duty to request such manual if desiring to know different classifications. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


4. INSURANCE—ASSURED ACCEPTING POLICY WITHOUT SEEKING 
INFORMATION CONCERNING BY-LAW MADE PART OF CONTRACT 
o_o AVOID BY-LAWS BECAUSE NOT SEEKING INFORMA- 

ION. 

Where assured was willing to accept policy with full knowledge of provisions 
of same and without seeking any further information in regard to classification 
referred to in by-laws, which were made part of policy, assured cannot be heard 
to say that provisions of by-laws were not binding on her because she did not obtain 
more specific information in relation thereto which insurance company customarily 
furnished on request. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

5. INSURANCE—INSURANCE CERTIFICATE PROVIDING RECOVERY IF 
ENGAGED IN HAZARDOUS OCCUPATION, UNDER UNDERWRIT- 
ERS’ MANUAL REFERRED TO IN BY-LAWS MADE PART OF CON- 
TRACT, HELD NOT INVALID FOR FAILURE TO SPECIFY MONEY 
RECOVERABLE (REV. ST. 1925, art. 4797). 

Where by-laws of insurance association became part of insurance contract and 
referred to underwriters’ manual as fixing recovery if assured was engaged in more 
hazardous occupation than specified in application, provision of policy for reduction 
was not in violation of Rev. St. 1925, art. 4797, requiring every certificate to dis- 
tinctly specify sum of money which it promises to pay on contingency insured against, 
since certificate must be considered as if provision for recovery under manual was 
expressly incorporated therein. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

Action by Mary E. Boyd against the Southern Travelers’ Association. Judg- 
ment for plaintiff was affirmed as reformed by the Court of Civil Appeals [1 S. W. 
(2d) 446], and defendant brings error. Reformed and affirmed. . 

George Mendell, of Austin, Works & Bassett, of Amarillo, and J. E. Gilbert, 
of Dallas, for plaintiff in error. 

Cooper & Lumpkin, of Amarillo, for defendant in error. 

Leppy, J. We agree with the conclusion reached by the Court of Civil Appeals 
in this-case as to defendant in error’s right to recover on the policy sued on, but 
have reached a different conclusion from that court as to the amount she should 
have been permitted to recover. The certificate of insurance involved expressly pro- 
vided that the articles of incorporation, the by-laws of the association, the applica- 
tion for membership, and the certificate should constitute the contract of insurance 
between the parties. 

Article III, § 4, subdivision (p) of said by-laws, reads as follows: 

“(p) When a member of this Association engaged temporarily or just for the 
moment in a business or vocation more hazardous than the one stated in his appli- 
cation, or as shown by the records of this Association, and an accident, as defined 
by the by-laws should occur, said member is not debarred as a member, nor from 
participating in benefits (as specified in Article II, section 6), by said member, or 
shall be entitled to benefit for such amount as herein named, covering classes desig- 
nated by the Health and Accident Underwriters Manual for more hazardous risks 





Acc. | Southern Travelers’ Ass’n.. v. Boyd 7609 


in lieu of full benefits as provided in application and those by-laws. The more 
hazardous risks as referred to are as follows: 

“Class C ‘Ordinary’ 75% 

“Class D ‘Medium’ 50% 

“Class E ‘Special’ 25% 

“Any Others ‘Hazardous’ 10% 

—of the amount provided for in this Article, Section 1, Section 2 or Section 3 for 
accident benefit.” 

The manual referred to in the by-laws, under heading “Laundry Employees,” 
classed machine operators as “D” risk. Under the terms of the above provision 
of the by-laws this would reduce the recovery to 50 per cent. of the face of the 
policy, or $750, if the assured received an injury while temporarily engaged in an 
occupation coming under said classification. 

{1] The undisputed evidence shows that at the time the certificate was issued 
defendant in error was employed in Patton’s Tailoring Establishment as a tailoress. 
At the time the injury was received she was operating a press for the Troy Laun- 
dry. It appears she had formerly worked for this company, and at their request, 
after work hours, was temporarily assisting them. She had only been working 
about 2%4 hours when the accident occurred. 

We conclude that, under the terms of the certificate of insurance and the undis- 
puted facts, defendant in error’s recovery should have been limited to $750. 

[2] The assured agreed in her application for this insurance that the laws of 
Texas, the application signed by her, the certificate from the association, and the 
association’s by-laws should constitute the contract between herself and the associa- 
tion. Such agreement made the association’s by-laws as much a part of the certifi- 
cate as if they have been expressly incorporated therein. 

The honorable Court of Civil Appeals concluded that the provision in the policy 
for a reduction in recovery, if the assured was injured while temporarily engaged 
in a more hazardous occupation, was not enforceable for two reasons: First, be- 
cause the insurance company did not furnish a copy of the manual, referred to in 
the by-laws, to the assured; and, second, because the provisions of article 4797, 
R. S. 1925, which requires every certificate issued by the company, similar to 
defendant in error’s, to distinctly specify the sum of money which it promises to 
pay upon the contingency insured against. 

We do not believe that either of these reasons is sufficient to justify the con- 
clusion reached by the Court of Civil Appeals. 

[3, 4] Defendant in error, having agreed that the company’s by-laws should 
become a part of her contract of insurance, was legally chargeable with notice of 
the provisions thereof. United Moderns v. Colligan, 34 Tex. Civ. App. 173, 77 
S. W. 1032; McWilliams v. M. W. A. (Tex. Civ. App.) 142 S. W. 641; Bennett 
v. Sovereign Camp, W. O. W. (Tex. Civ. App.) 168 S. W. 1023. This being true, 
she was thereby put upon notice that if injured while temporarily engaged in a 
more hazardous occupation than that in which she was employed, her recovery 
would be reduced in the ratio named, under a classification made in a certain under- 
writers’ manual. If she desired to know what the different classifications were, 
it was her duty to request the company to furnish such manual. The undisputed 
evidence shows that it was the custom for the company, when issuing a certificate, 
to furnish the assured a copy of the manual referred to in the by-laws, upon 
request, and that it would have done so in this instance had request been made 
therefor. If the defendant in error was willing to accept the policy with full 
knowledge of the provisions of same without seeking any further information in 
regard to the classification referred to in the by-laws, she cannot be heard to say 
that its provisions are not binding upon her because she did not obtain more specific 
information in relation thereto. 

[5] As to the second reason given by the Court of Civil Appeals, we are inclined 
to the view that the certificate in question was not in violation of the provisions 
of article 4797, R. S. If a stipulation had been written in the policy that a recovery 
would be reduced to one-half of the face value thereof, in the event defendant in 
error was injured while temporarily engaged in operating a machine in a laundry, 
there would be no question but that same would be sufficiently specific to, in all 
things, comply with the statute in question. The amount of the recovery in case 
of injury while temporarily engaged in a more hazardous occupation was definitely 
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fixed by reference to the underwriters’ manual. Under the contract, the provision 
of the manual referred to became a part of the policy, and the certificate must be 
considered as if the provision referred to had been expressly incorporated therein. 

We therefore recommend that judgments of the trial court and the Court of 
Civil Appeals be so reformed as to decree recovery in favor of defendant in error 
for the sum of $750, with legal interest from date of injury, and, as reformed, that 
same be affirmed. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals 
both reformed, and, as reformed, affirmed, as recommended by the Commission of 
Appeals. 


LIBERTY LIFE INS. CO. v. WOODWARD. (No. 2206.) 
Court of Civil Appeals of Texas. El Paso. Dec. 6, 1928. 
Rehearing Denied Jan. 3, 1929. 

12 Southwestern Reporter (2d) 243. 

1. INSURANCE—INSURED, RENEWING POLICY AT INCREASED PRE- 
MIUM UNDER REPRESENTATION COMPANY WOULD PAY FOR 
NON-CONFINING ILLNESS WITHOUT LIMITATION, HELD EN- 
TITLED TO REFORMATION, WHERE THROUGH MISTAKE OR 
FRAUD RIDER IMPOSED LIMITATION. 

Where insurance company’s agent induced insured to renew health policy at 
increased premium on representation that company would pay for nonconfining illness 
without respect to six months’ limitation on sick benefits contained in original policy, 
insured held entitled to reformation of policy in accordance with the agreement and 
to judgment on policy as reformed, where rider added to policy, through mutual 
mistake or fraud on part of insurance company, limited insurer’s liability for non- 
confining illness, to six months’ period. 

(For other cases, see Insurance, Dec. Dig: § 143[1].) 

2. INSURANCE—POLICY WHICH DOES NOT CONTAIN REAL AGREE- 
MENT, DUE TO FRAUD OR MUTUAL MISTAKE, MAY BE RE- 
FORMED. 

Policy of insurance, like any other contract, may be reformed and made to 
speak the real agreement of the parties, when the written contract does not con- 
form to the agreement due to fraud or mutual mistake in issuing the policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal from District Court, Tarrant County; R. E. L. Roy, Judge. 


Action by Dr. M. Lee Woodward against the Liberty Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Otis S. Allen, of Topeka, Kan., and W. W. Hilbrant, of Dallas, for appellant. 

Cantey, Hanger & McMahon, of Fort Worth (Warren Scarborough and Alfred 
McKnight, both of Fort Worth, of counsel), for appellee. 

WALTHALL, J. On April 23, 1926, appellant insurance company issued its policy 
of insurance to appellee wherein it agreed to pay appellee the sum of $400 per month 
if and when appellee should become disabled from illness or sickness while the 
contract of insurance was in effect, and so long as such disability continued, the 
sum of $400 per month, provided such sickness had its inception and originated 
more than 15 days from the date of the contract of insurance, and provided such 
sickness wholly and continuously disabled and prevented appellee from performing 
any and every duty pertaining to his occupation. The policy contract as originally 
written provided that appellant would pay appellee the sum of $400 per month 
for a period of one day or more so long as appellee by reason of such sickness was 
actually, necessarily, and continuously confined within the house, and likewise pro- 
vided that if appellee during any such sickness should not be confined within the 
house, but wholly unable to attend to any and every duty pertaining to his occupa- 
tion, appellant would pay to appellee a monthly indemnity of $400 per month, not 
exceeding, however, six months. The policy of insurance as originally written was 
for a period of three months, with the right of appellee to renew upon payment of 
premiums. Appellee paid the premiums so as to keep the insurance in effect for 
six months, after which he decided not to renew the policy and it expired under 
its terms. 

It is then alleged that prior to the Ist of March, 1926, appellant’s general agent 
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and district manager, R. H. Lee, solicited appellee to renew the policy, advising 
him for and on behalf of the insurance company that if appellee would agree to 
an increase of the original premium, approximately 20 per cent., appellant would, 
in addition to the other covenants contained in the policy, pay appellee for non- 
confining illness beginning and during the life of the policy the sum of $400 per 
month, the same as for confining illness, without respect to the limitation of six 
months as originally contained in the policy, and would place a rider in such policy 
to such effect. It is alleged that appellee agreed to renew the policy with such 
agreement, and in reliance thereupon paid appellant the increased premium; that 
appellee thereupon delivered the policy to appellant’s agent with the understanding 
and agreement that appellant would place a rider on the policy carrying out the 
new agreement as above set out. 

Thereafter the policy was delivered to appellee containing the following rider: 

“Liberty Life Insurance Company 
“Accident and Health Department 
Topeka, Kansas. 

“Special Endorsement 

“Effective March Ist, 1926. 

“Not valid unless countersigned by duly delegated authority. 

“In consideration of the special premium recited herein, Part 5 of said Policy 
is hereby eliminated and cancelled and the following substituted therefor: 

“Non-confining illness $400.00 per month. 

“Part 5. The Company will pay for one day or more at the rate of $400.00 per 
month, but not exceeding six months, for disability resulting from disease, the 
cause of which originates more than fifteen days after the date of this policy, and 
which does not confine the insured continuously within doors but requires medical 
attention; provided said disease necessitates total disability and total loss of time. 

“Subject otherwise to all conditions, agreements and limitations, the policy, 
except as herein specifically provided: p 

“Attached to and forming a part of policy No. 38201 issued by the Liberty 
Life Insurance Company to Mortimer Lee Woodward of Fort Worth, Texas. 

“Countersigned at Topeka, Kansas, this Ist day of Mar. 1926. 

“[{Signed] Wilder S. Metcalf, President. 

“TSigned] E. G. Foster, Secretary. 

“Countersigned: C. Weisner.” 

With respect to the renewed contract of insurance, appellee alleged, in sub- 
stance: 

(a) The policy as written, including the rider, required appellant to pay in- 
demnity at the rate of $400 per month so long as appellant was totally disabled from 
performing each and every duty pertaining to his occupataion from illness orig- 
inating within the limits of the policy, without respect to whether appellee was 
or was not confined within the house during the period, or such policy as written 
was so ambiguous with respect to this as to require proof of the circumstances and 
conversations between the parties leading up to its execution, which circumstances 
and conversations manifested an intention between the parties that it should be so 
construed. 


(b) It was the intention of the parties that the policy when renewed should 
contain a rider requiring appellant to pay appellee at the rate of $400 per month 
from sickness originating within the limits of the policy so long as such sickness 
totally disabled appellee from: performing ‘each and every duty pertaining to his 
occupation, without respect to whether such sickness during that period confined 
him within the house or not, and if the policy as written and as construed did 
not carry out such agreement, then the failure to do so arose from a mutual mis- 
take in the preparation of the rider and the policy, and the rider should be so 
teformed as to carry out the mutual agreement. 

(c) In event the failure of appellant to place a rider in the policy, requiring 
it to pay $400 per month for illness originating within the limits of the policy 
so long as appellee was totally disabled from performing each and every duty 
pertaining to his occupation, without respect to whether or not during that period 
he was confined within the house, was not the result of a mutual mistake, then 
and in that event the failure to do so constituted fraud upon the part of appellant, 
in that appellant, through its general agent and district manager, promised and 





772 The Insurance Law Journal, Vol. 72 [April, 1929 


represented to appellee such would be done for the purpose of inducing appellee 
to renew the policy at an increased premium, which promises and representations 
were relied upon by appellee, and which promises, together with the failure of 
appellant to place the rider agreed upon in the policy, constituted fraud upon ap- 
pellant’s part requiring the reformation of the policy, in that appellant, through 
its general agent and district manager, at the time of making such promises and 
at the time of placing the rider in. the policy, did not intend to perform the prom- 
ises and agreements made, but made such promises and agreements for the fraud- 
ulent purpose of inducing appellee to agree to the renewal and reinstatement of 
his policy. This is an alternative allegation, and reformation was sought by ap- 
pellee for the fraud of appellant and the mistake of appellee in relying thereupon 
and believing the policy when delivered to him contained the agreement made. 

Appellee further alleges that upon receipt of the policy containing the rider, 
which was delivered to his office in his absence, he read the caption of the rider 
prominently displayed in capital letters, “Nonconfining Illness $400 per Month,” 
and assumed the rider did carry out the real agreement as made and provided for 
the payment of indemnity as represented and agreed upon at the time of the re- 
newal of the policy, and did not pay any further attention or read further into 
the rider or cause the same to be construed by his attorneys, believing and relying 
at all times upon the truthfulness of the representations and promises as made 
by the appellant through its general agent and district manager, and relied upon 
the faithful performance of the agreement with respect thereto and paid the en- 
hanced premium upon the faith of such agreement. He would not have accepted 
the policy nor paid the enhanced premium had he known there was any question 
about the policy and rider placed therein containing the true agreement as made. 

It is alleged in detail that more than 15 days after the Ist of March, 1926, 
appellee contracted illness, and on June 27, 1926, became totally disabled as a result 
thereof from performing each and every duty pertaining to his occupation, which 
illness and total disability continued up to and including the 27th of April, 1927, 
and thereafter up to the filing of the suit. 

It is alleged that all notices required had been duly given; that appellant had 
paid the sum of $2,400 covering the first six months of such disability, but has 
failed and refused to pay the amounts due from December 27, 1926, to April 27, 
1927, totaling the sum of $1,600, for which he sues. 


Appellee further alleged that because of appellant’s failure and refusal to 
pay the amounts due under the policy he has been required to employ attorneys, 
naming them, and has contracted to pay such attorneys a reasonable attorney’s 
fee, alleged to be $750, for which he also sues. 

Appellant answered by general demurrer and special exceptions, general denial 
and special answer, to the effect that appellee had received the policy with rider 
attached, had kept the same in his possession for months; that it was his 
duty to have inspected the policy and ascertained whether its terms embraced the 
contract as made; that appellant had paid and tendered appellee the full amount 
due him by the terms of the policy, and pleaded the terms of the policy to that 
effect, and denied the authority of its general agent and district manager to make 
any agreement other than was written in the terms of the policy. 

By supplemental pleading appellee denied the allegations of appellant’s answer, 
alleged that Lee was acting within the scope or apparent scope of his authority 
as held out by appellant, and relied upon by the appellee. 

The case was submitted to the jury upon the controverted issues of fact, and 
upon such issues the jury found substantially as follows: 

1. During the period from June 27, 1926, to April 27, 1927, Dr. Lee Wood- 
ward was afflicted with sickness or disease which had its inception more than 15 
days after the Ist of March, 1926. 

2. Such sickness or disease, as found in the above answer, wholly and con- 
tinuously disabled and prevented appellee from performing any and every duty 
pertaining to his occupation during the period from June 27, 1926, to April 27, 1927. 

3. Such sickness or disease as found above actually, necessarily, and contin- 
uously confined appellee within the house for the period of time from June 27, 
1926, to April 27, 1927. 
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Under this issue the court defined to the jury the meaning of the phrase 
“actually, necessarily and continuously confined to the house.” 

4. (To be answered conditionally.) 

5. (To be answered conditionally.) 

6. R. H. Lee, acting for and on behalf of appellant, promised. appellee that 
appellant would put into his policy a rider or clause providing that appellant 
would pay appellee indemnity at the rate of $400 per month for nonconfining 
illness the same as for confining illness, and for such period of time as he should 
be totally disabled and prevented from performing each and every duty pertaining 
to his occupation, as a result of his illness, if aappellee would aagree to the renewal 
of his policy and pay an enhanced premium. 

7. R. H. Lee, in making such promise as found in answering the next pre- 
ceding question, was acting within the scope or apparent scope of his authority 
as district manager of appellant company. 

8. Appellee relied upon such promise in agreeing to the reinstatement of his 
policy and the payment of premiums therein prior to June 27, 1926. 

9. Such promise as found under issue No. 6, above, was fraudulently made 
by R. H. Lee for the purpose of inducing appellee to agree to the reinstatement 
of his policy and the payment of increased premiums thereon. The court defined 
to the jury the phrase “promise fraudulently made.” 

10. $750 is the reasonable cash amount of attorney’s fees for appellee in this 
case. 

Upon the issues found the trial court entered judgment reforming the policy 
of insurance and the rider placed thereon as pleaded, not confining the policy obli- 
gation to confinement within the house, nor restricted to a pediod of six months 
or any other fixed time, but to continue through the entire time appellee be totally 
and continuously disabled from performing each and every duty pertaining to his 
occupation from the illness or disease from which he suffered during the period 
from June 27, 1926, to April 27, 1927, as found by the jury in response to issue 
No. 1, and without prejudice to other actions for indemnity for time or times sub- 
sequent to April 27, 1927. Judgment was rendered in appellee’s favor for the 
sum: of $1,600, and $192 representing the 12 per cent. penalty upon the $1,600, and 
the further sum of $750 as attorney’s fees; from which judgment appellant prose- 
cutes this appeal. 

Opinion. 

[1] The petition and the findings of the jury, on the facts, we think, support 
a reformation of the policy and the judgment under the policy as reformed; also, 
for the same amount under the policy as actually written. Confinement within the 
house is not necessary to a recovery under the policy as reformed. We need not 
discuss the sufficiency of the evidence as to appellee’s confinement within the house 
during the period involved in the suit, nor the correctness of the definition given 
the jury by the court of the phrase “confining illness,” since each became immaterial 
under the reformed policy as written. 

Appellee’s cause of action, as we view it, is based on his pleading and proof 
that the policy of insurance delivered to him with the nonconfining illness rider 
attached, and made to form a part of the policy, does not speak the real agreement 
between the parties to the agreement as to the insurance appellee should have on 
the nonconfining illness feature of the policy, and that such was caused either by 
fraud or mutual mistake. The jury found for appellee on those issues. 

[2] The rule is well settled that a policy of insurance, like any other contract, 
may be reformed and made to speak the real agreement of the parties when such 
is caused either by fraud or mutual mistake in issuing the policy. The rule as 
above, it seems, is not challenged by appellant, but it is so essential a part of the 
real difference between the parties, and apparently the only difference, that we think 
to state the rule and refer to some of the cases that sustain it. 

In AEtna Ins. Co. of Hartford, Conn., v. Brannon, 99 Tex. 391, 89 S. W. 
1057,2 L. R. A. (N. S.) 548, 13 Ann. Cas. 1020, where the insured against loss by 
fire accepted a policy without noticing a mistake in the policy in the description of 
the property insured, it was held that the insured was not precluded from having 
the mistake corrected. 

[3] In Delaware Ins. Co. v. Hill (Tex. Civ. App.) 127 S. W. 283 (writ refused), 
it is held that a policy which does not, by reason of mutual mistake of the parties 





774 The Insurance Law Journal, Vol. 72 [April, 1929 


thereto, embody the real intention of the insurer and the assured, may be reformed 
in equity, and where, as in this state, a court exercises the functions of law and 
equity at the same time, it may upon proper pleading be reformed upon the trial 
of a case in which such mistake is shown. The real intention of the parties at 
the time the policy was made will control. While the court cannot make a new 
contract for the parties, the court may make the policy contract speak the agree- 
ment as made. Where the assured accepts a policy without dissent, the presump- 
tion is that he knows its contents, and the burden then is upon him to overcome 
such presumption by proving that he did not know its contents, as by showing that 
when he received it he put it away without examining it, or that he relied upon the 
knowledge of the insurer and supposed that he had correctly drawn the policy. 

Other cases we have examined which announce the same rule, and to which 
we refer without comment: Merchants’ & Manufacturers’ Inter-Insurance Alliance 
v. Hansen (Tex. Civ. App.) 258 S. W. 257; Henenberg v. Winn et al. (Tex. Civ. 
App.) 1 S. W. (2d) 432. 

We think the above cases completely answer several of appellant’s proposi- 
tions and contrary to its contention. 

[4] Appellant moved the court to exclude from the jury and from the record 
all testimony of Dr. Woodward as to conversations had between Dr. Woodward 
and R. H. Lee, the company’s agent and representative, in negotiating with refer- 
ence to the sale and purchase of an insurance policy, and which negotiations resulted 
in the policy involved here, and especially the conversations resulting in the matters 
pertaining to the nonconfining illness of Dr. Woodward, and the matters of the al- 
leged agreement between them as to what the rider in the policy should contain, 
but which matters of the alleged agreement were not written in the policy as deliv- 
ered. The basis of the objection to the evidence is, in effect, that the policy con- 
tract as delivered is plain, unambiguous, and intelligible on its face, and that the 
law presumes that in making the contract all the negotiations and matters of agree- 
ment are written in the contract. It is true, as contended, that the law does so 
presume, but such presumption is not a conclusive presumption where, as here, it is 
alleged that the contract as delivered dées not speak the true agreement, and that 
it does not do so by reason of fraud or mistake. To hold as contended for there 
could be no such proceeding as a reformation of a contract, or a showing that a 
contract as delivered was not the contract as really made. 

Appellee objects to a consideration of the above assignment, but we have con- 
cluded to overrule the motion without passing upon its merits. 

The jury found that R. H. Lee was acting within the scope, or apparent scope, 
of his authority in making the promise to Dr. Woodward that the appellant com- 
pany would put into his policy a rider or clause providing that the company 
would pay Woodward indemnity for nonconfining illness for such period of time 
as he should be totally disabled and prevented from performing each and every 
duty pertaining to his occupation as a result of his illness. 

[5] Appellee in his suit has construed the promise to extend beyond the six 
months’ life of the policy, and in fact for an indefinite length of time, limited only 
by the total disability of Dr. Woodward to perform each and every duty pertain- 
ing to his occupation. In the absence of specific and satisfactory evidence to the 
contrary, we think the life of the policy would be for the six months’ period. The 
evidence, however, is sufficient to sustain the jury’s finding. 

Appellee, after testifying to having a policy with appellant, which he dropped 
in January, 1926, said in part: “He (Mr. Lee) said that he wanted to renew my 
policy. I said to him, I’m sorry but I have other insurance now. He said, well, 
you had better let me renew this. I said, no, my insurance is paid up until the first 
of March. He said, I have something that might appeal to you. He said, for ad- 
ditional premium I can put a rider in your policy, which will pay you for noncon- 
finement the same as confinement. I said how much will that cost me? And he 
said 20% more premium, so I said, my insurance is paid up until the first of 
March and I like my policy very much. He said, well, we are going to write in- 
surance over here, we are going to begin to write life insurance and we are going 
to make you an examiner, and he said, we want you to renew your policy. (Then 
follows a conversation as to adjustment of claims not deemed material. Contin- 
uing witness said), I said, well, if you can put a rider in there * * * that will 
pay me for nonconfinement the same as confinement, * * * I will give you my policy 
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and you can take it with vou and renew it, and make it date from March Ist, be- 
cause I have insurance paid up until March Ist. I asked him how long that would 
pay and he said indefinitely. I said, suppose a man would take down with Nephri- 
tis, Bright’s disease, or Tuberculosis? He said, it will pay him for nonconfinement 
just the same as it will pay him for confinement. I said, indefinitely? He said, 
yes, and he recited a case of tuberculosis * * * where they are paying him ‘on just 
the same. I said, all right, you can renew my policy, and let it start from March 
ist. * * * I mailed him a check and it was cashed. The check was for $41.40. That 
was the premium that was agreed upon between me and Mr. Lee.” ’ 

Dr. Valin Woodward, referring to the above conversation between Mr. Lee and 
appellee, testified: “Mr. Lee explained that with an increase of 20% on the prem- 
ium that there would be a rider pJaced in the policy that would pay $400 a month 
for nonconfining illness just the same as confining illness. I think it was stated 
that the $400 would be paid for six months, but he made it clear that if the man, 
at the end of six months was still totally disabled, that it would be paid just the 
same, that there would be no limit to it as long as the man was disabled.” a 

The jury found that during the period from June 27, 1926, to April 27, 1927, 
appellee was afflicted with sickness or disease which had its inception more than 15 
days after the lst of March, 1926, which sickness or disease wholly and continu- 
ously disabled and prevented appellee from performing any and every duty pertain- 
ing to his occupation during the time above stated. The evidence is amply sufficient 
to sustain the findings. Propositions not specifically discussed are ruled by those 
discussed. é 

Finding no reversible error, the case is affirmed. 


ELLIS COUNTY MUT. AID INS. ASS’N v. ALEXANDER. (No. 735.) 
Court of Civil Appeals of Texas. Waco. Dec. 6, 1928. 
Rehearing Denied Jan. 24, 1929, 
12 Southwestern Reporter (2d) 1072. 

INSURANCE—EVIDENCE HELD TO TAKE TO JURY QUESTION WHE- 

THER PLAINTIFF LOST SIGHT OF EYE AFTER ISSUANCE OF 

MUTUAL AID INSURANCE MEMBERSHIP CERTIFICATE. 

In action against mutual aid insurance association to recover for loss of sight 


of one eye under certificate authorizing payment for injury after issuance, evidence 


held to take to jury question whether plaintiff lost sight of eye after certificate was 
issued. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Appeal from District Court, Ellis County; Tom J. Ball, Judge. 
Action by J. H. Alexander against the Ellis County Mutual Aid Insurance As- 


sociation. Judgment for plaintiff, and defendant appeals. 

Mark Smith, of Waxahachie, for appellant. 

Tom Whipple and Lem Wray, both of Waxahachie, for appellee. 

Barcus, J. Appellee instituted this suit against appellant, a mutual aid insur- 
ance association, to recover $1,000 which he claimed he was entitled to by having 
lost the sight of one eye. The cause was tried to a jury, and at the conclusion of 
the testimony the court instructed the jury to return a verdict for appellee for $1,000 
and interest. 

The only testimony offered on the trial of the case was the certificate of mem- 
bership held by appellee in the insurance association, and the testimony of Dr. Dan- 
iel. The only portion of the membership certificate which in any way relates to the 
obligation of said association to pay the holder of the certificate is as follows: 
“This association shall pay, when received by it from the members thereof, to the 
holder of the certificate of membership, the sum of $1.00 for each and every mem- 
ber thereof in good standing, but in no instance to exceed the sum of $1,000.00, if 
such member should by accident, injury or illness or other causes lose both hands, 
both feet, both eyes, one hand, one foot or one eye. There shall be no other liability 
rest on this association other than herein stated.” The membership certificate was 
issued to appellee on August 22, 1921. Dr. Daniel testified that in September, 1926, 
he examined appellee and found that the sight in his left eye was practically gone; 
that he had sufficient vision in said eye to tell when an object was moved in front 
of it, but could not discern what the object was; that the vision in that eye was 
hopelessly lost. He testified that he again examined appellee in July, 1927, and that 


Reversed and remanded. 
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the condition of his eye was practically the same as in 1926. He testified that he 
could not tell from’ his examination how long the eye had been: hurt or injured, 
whether it had been as long as 10 years or 30 years previous to said examination; 
that it was possible the eye could have been in as bad shape as it then was for 10 
or 12 years previous to that time. 

Appellant contends that the evidence is not sufficient to entitle appellee to re- 
cover, because it does not show that he lost the sight of said eye after the certificate 
of membership was issued in 1921, and that if it could be said there was any evi- 
dence relative to when the loss of sight occurred, it raised an issue of fact to be 
determined by the jury. We sustain this assignment. Under the provisions of the 
insurance contract, appellee was not entitled to recover for the loss of an eye unless 
he lost same after the certificate was issued. Neither he nor any one else offered 
to testify as to when he lost the vision in said eye or what caused same. From Dr. 
Daniel’s testimony the eye might have been in the same condition in which he found 
it in 1926, and again in 1927, for 10 or even 30 years. Under this state of the evi- 
dence the court was not authorized to hold as a matter of law that appellee had 
lost the vision in said eye after the certificate was issued in 1921. 

The other questions raised by appellant will not likely arise on another trial. 

For the error indicated, the judgment of the trial court is reversed and the 
cause remanded. 


MARTIN v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 6232.) 
Supreme Court of Appeals of W st Virginia. Dec. 11, 1928. 
146 Southeastern Reporter 53. 
(Syllabus by the Court.) 

1. INSURANCE—INSURER, AFTER PRIMA FACIE CASE, HAS BURDEN 
OF ESTABLISHING AFFIRMATIVE DEFENSE THAT INSURED 
CAME TO HIS DEATH AS RESULT OF VIOLATION OF LAW. 
Where a plaintiff, suing to recover upon a policy insuring against death from 

bodily injury effected solely through external, violent, and accidental means, makes 

a prima facie case thereof, the burden then rests upon the defendant to establish 

the affirmative defense that the insured came to his death as a result of a violation 

of law, a cause of liability excepted in the policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE—WHETHER INSURED’S DEATH WAS RESULT OF EX- 
TERNAL, VIOLENT, AND ACCIDENTAL MEANS, AND NOT RESULT 
OF VIOLATION OF LAW, HELD FOR JURY. 

A case in which the evidence warrants a finding that the insured came to his 
death from a bodily injury effected solely through external, violent, and accidental 
means, and not as a result of a violation of law on his part. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Error to Circuit Court, Harrison County. 

Suit by Jessie C. Martin against the Mutual Life Insurance Company of New 
York. Judgment for plaintiff, and defendant brings error. Affirmed. 

Frederick L. Allen, of New York City, Robinson & Robinson, of Clarksburg, 
and Brown, Jackson & Knight, of Charleston, for plaintiff in error. 

M. M. Neely, of Fairmont, for defendant in error. 

Livety, P. The defendant, Mutual Life Insurance Company of New York, 
was awarded this writ to a $1,058.83 judgment obtained by Jessie C. Martin in a 
suit on a life insurance policy. 


The policy in question, issued on August 17, 1923, to the plaintiff's husband, 
Benjamin H. Martin, provided for payment of $1,000 to the insured’s wife upon 
due proof of his death; or, in the event such death occurred directly and solely 
through external, violent, and accidental means, double that amount was to be paid, 
unless the death resulted from certain excepted causes (including a violation of law 
by the insured). 

On May 26, 1925, Martin was shot and killed by Earl H. Brannon. The de- 
fendant company admitted partial liability, but because of its refusal to pay the 
double indemnity, the instant suit was instituted. On the trial, the defendant com- 
pany tendered the face amount of the policy to the plaintiff which was accepted by 
her, thus leaving the liability for double indemnity as the only issue to be deter- 
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mined. The defendant company by special pleas and statement of defense, to which 
replication was made and issue joined, contended that it was not liable for double 
indemnity, first, because the death of the insured was not accidental, he having been 
killed in self-defense by one Earl H. Brannon, and, second, because the death of 
the insured resulted from a violation of law, in that “he voluntarily engaged in an 
affray with and assaulted one Earl H. Brannon, * * * and did unlawfully enter 
the office of said Earl H. Brannon without his consent, * * * and did unlawfully 
curse, insult, annoy and threaten the life of said Earl H. Brannon,” as a direct 
result of which the insured was killed by Brannon. The case was submitted to the 
jury ee covering the issues thus made up, with the result hereinbefore 
indicated. 

The basic question presented on this writ is whether the evidence sustains the 
verdict of the jury that Martin’s death was a result of an accident within the mean- 
ing of the policy, and was not the result of the violation of law. ‘This necessitates 
a detailing of the evidence somewhat at length. 

It appears from the evidence that for a number of years Earl H. Brannon and 
the insured, Benjamin H. Martin, had lived in the little town of Bridgeport, W. Va. 
Brannon was one of the town’s physicians, and Martin was its druggist. The lat- 
ter’s drug store was on the same side of the street from Brannon’s office, and about 
300 feet west therefrom. The two men had been good friends until about a year 
or more before the fatal shooting, when, according to .Brannon, they quarreled 
over the purchase of a share of stock in a local gas company. As time went on, 
the relations between the former friends grew more strained, although Brannon 
continued, on rare occasions, to patronize Martin’s drug store for needed medicines. 
The feeling between them was further heightened, when, according to Brannon, 
about ten months before Martin was killed, the latter entered his office with a pistol 
in his hand, and demanded that the former furnish him information relative to a 
story alleged to have been circulated about Martin’s wife. His explanation of 
what he knew concerning the rumor was unsatisfactory, and Martin angrily with- 
drew from the office. 

Later, in the fall of 1924, at a high school football game in Bridgeport, between 
playing periods, Martin accosted Brannon, and according to the latter, cursed him 
and threatened his life. In January, 1925, Dr. Brannon, having ordered certain 
medicines from a wholesale house, received them through Martin’s drug store. 
Martin told him that such a practice must stop. Brannon tried to explain, but his 
explanation was unsatisfactory. Martin became very angry, and, according to Dr. 
Brannon, again threatened to cause him trouble. In the meantime, other persons 
had communicated to Dr. Brannon threats made against his life by Martin. Finally, 
about a week before the fatal shooting, Brannon and his wife drove to Hinkle Lake, 
not very far from Bridgeport. While Mrs. Brannon was visiting at a home near 
the lake Martin drove up and approached Brannon, who was standing by the dam. 
The lake had been drained, and was slowly filling up. Martin said (according to 
Dr. Brannon): “You don’t have to be interested in that lake; long before this fills 
up you are going where there are no lakes.” Mrs. Brannon observed the trouble 
between the two men, and came running down whereupon Martin walked off and 
said nothing more. 

This brings the evidence down to the day of the fatal shooting. On that day, 
about 3 o’clock in the afternoon, a cosmetic salesman, engaged in selling Martin a 
bill of goods noticed that he appeared to be growing very nervous, pacing up and 
down the floor. The witness testified that finally Martin »bruptly broke off negotia- 
tions, and said that that was all he had to order; that he had “some messing up” 
to do. Another witness testified that, while passing through Bridgeport that after- 
noon, he inquired of Martin as to Brannon’s whereabouts, to which inquiry Martin 
replied: “I am looking for the son-of-a-bitch myself, and if I get him cornered I 
am going to kill the son-of-a-bitch.” 

Between 3 and 4 o'clock in the afternoon on the day of the shooting, Brannon 
left his office to go to a nearby restaurant; from there he went into a pool room 
adjoining the restaurant, and engaged in two games of pool. Martin came into 
the pool room, sat down within eight feet of where Brannon was playing, and 
watched the game intently, getting up from time to time, and then returning to re- 
sume his vigil. After a half hour or more of play, Dr. Brannon put up his cue 
stick, and went to his office to obtain medicine for a Mrs. Sutton, whose boy had 
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been waiting for him. (It was then about 5 o'clock in the afternoon.) As Bran- 
non passed Martin on the outside of the pool room, the latter, according to Bran- 
non, directed a menacing look towards him, and said, “I am going to get you.” 


After Dr. Brannon had gone to his office, consisting of a one-story frame build- 
ing divided into two rooms, front and rear, Martin came in. He said nothing, but 
went over and leaned against the wall of the front office until the Sutton boy had 
gone. This left Brannon and Martin as the only occupants of the office, and, ac- 
cording to the latter, Martin then said: “This town is entirely too small for me 
and you both. I have been here a long time before you were, and I am going to be 
here a long time after you are gone. I gave you fair warning to get out of this 
town along in March, and you have not gone. You are not going?” To which 
Brannon replied, “No, I am not going, Martin, and I advise you to go up to your 
drug store and look after it.” Martin then started towards the door, reached it, 
slammed it shut, and said, “I am going to send you on a little trip to hell;” where 
upon Brannon jumped into his rear office and closed the door. He could hear Mar- 
tin walking up and down in the other room. In the meantime, Brannon went to 
his desk, removed therefrom a .25 calibre automatic pistol, and held it in his right 
hand down by his side. After he had done so, Martin slowly opened the door be- 
tween the two offices finally throwing it wide open. He then leaped into the back 
office w'th his hand in his right-hand pocket; came towards Brannon, and said, 
“Now, you dirty son-of-a bitch, I am going to kill you.” Brannon then testifies: 
“T waited until he got close to me and I was watching his hand in his pocket; I 
did not want to fire unless I had to, and just as he went to draw the gun from his 
pocket, I quickly jumped to the side and fired.” The pistol had been held about 
a foot from Martin’s right ear when he was killed. The wounded man pitched for- 
ward on his face, and fell in the doorway between the two rooms. There was a 
considerable hemorrhage caused by the wound in the ear, and Dr. Brannon drew 
the body back into the inner office so that he could have the benefit of the light, 
and tried to arrest the hemorrhage; but ceased his efforts when an examination re- 
vealed that Martin was dead. He then mopped the blood out of the doorway be- 
tween the two offices and from the floor of the front office, picked up the pieces of 
a bottle which had crashed from a shelf when Martin fell, and threw them into 
a creek behind his office. About 6 o’clock that evening several witnesses state that 
they accosted Dr. Brannon as he was carrying the broken bottle to the creek, and 
he told them that a bottle had exploded in his office. 

There is also evidence that about this time he went to the nearby restaurant, 
and made the same remark about a bottle having exploded in his office. Dr. Bran- 
non testifies that, after having disposed of the bottle, he went to his home, stayed 
there for a minute, and then proceeded direct to Clarksburg to see the prosecuting 
attorney. Before his departure, he locked the door to his outer office and the door 
between the two offices. Mr. Will Morris, the prosecuting attorney, had been an old 
friend of the doctor, and the latter went to him for the purpose of telling about 
the whole affair, in the belief that, after the circumstances had been explained, “that 
would be all there was to it.” He was unable to get in touch with Mr. Morris, and 
returned to Bridgeport. Brannon is corroborated by witnesses who testified that he 
was in Clarksburg that evening looking for the prosecuting attorney. Upon his re- 
turn to Bridgeport, Brannon, according to his story, went to his home, stayed there 
a short time, and then came down town with the intention of telling Seese, a jus- 
tice of the peace, about the killing, and with that plan in mind he returned to his 
office. There was a preaching service being held opposite Brannon’s office building, 
and a considerable crowd was in attendance there. It was now about 7 o’clock in 
the evening. Brannon saw Seese, according to his testimony, beckoned to him, and 
then went into his own office to wait. Seese did not come, and he began to beckon © 
to him again. About this time, Mrs. Martin, who had become alarmed over the 
absence of her husband, and had been in search of him, approached Dr. Brannon, 
and inquired as to her husband’s whereabouts. Dr. Brannon told her he had seen 
Mr. Martin talking to a pipe salesman that afternoon. Noticing the agitated ap- 
pearance of the doctor, Mrs. Martin said she wanted to look into his inner office, 
but he refused to permit her to enter. However, upon her threat to call Seese, 
Brannon opened the door to that office, and Mrs. Martin, seeing her husband lying 
in a pool of blood upon the floor, screamed. Attracted by her outcry, Mr. Seese, 
Mr. Kester, Mrs. Martin’s father, who had been assisting in the search for Martin, 
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and one or two others, rushed into the office, closely followed by the crowd which 
had been listening to the preaching across the street. Just prior to Mrs. Martin’s 
arrival, Dr. Brannon had stated to Mr. Kester, and to one or two others who had 
inquired as to Martin’s whereabouts, that he had seen Martin talking to a pipe sales- 
man that afternoon. 

At the time of the finding of Martin’s body as detailed, Brannon admitted that 
he had killed Martin, but averred that‘ he had done so in self-defense. An examin- 
ation of the body revealed a gunshot wound in the right ear, a mashed nose, a cut 
lip, a bruise over the right eye, and an abrasion upon Martin’s chest. It was the 
opinion of the coroner that death had been caused by the gunshot wound and result- 
ant hemorrhage, and that the other wounds were post mortem. A search of de- 
ceased’s clothing failed to reveal the presence of any weapons. It may also be well 
to note that Martin was a man about 5 feet 8 inches in statute, and of a very pow- 
erful build, weighing about 180 pounds; Brannon was somewhat less in height, and 
weighed about 160 pounds. The difference in the ages of the two men was not 
great. These were substantially all of the material facts as presented on the trial 
of the case. 


[1] In an action upon a policy insuring against death resulting solely from 
external, violent, and accidental means, the burden rests upon the plaintiff, in the 
first instance, to make out a prima facie case showing that the death resulted solely 
from external, violent, and accidental means. 1 C. J. § 284, p. 496; 5 Joyce on 
Insurance (2d Ed.) § 3791, p. 6212; 6 Cooley’s Briefs on Insurance (2d Ed.) p. 
5283. But, when a plaintiff has made such prima facie case, the burden is then 
upon the insurer to establish a defense showing that the death was within an ex- 
ception of the policy. Nalty v. Federal Casualty Co., 245 Ill. App. 180; 14 R. C. L. 
§ 599, p. 1437; 5 Joyce on Insurance (2d Ed.) § 3791, p. 6212; 1 C. J. p. 497, 
288; Eminent Household of Columbian Woodmen v. Howle, 131 Ark. 299, 198 S. W. 
286; Cluff v. Mutual Benefit Life Insurance Co., 99 Mass. 317, 329. And, where it 
is apparent that the death of the insured resulted from external and violent means, 
and the issue is as to whether it was due to an accident within the meaning of 
the policy, or to some excepted cause, the presumption is in favor of accident against 
the existence of facts bringing the case within any of the exceptions contained in 
the policy. 1 C. J. p. 495, § 278; Jones v. U. S. Mut. Acc. Ass’n, 92 Iowa, 652, 61 
N. W. 485, 487. 

The plaintiff made out a prima facie case when she introduced proof establishing 
the death of Martin by external and violent means. 1 C. J. p. 495, § 278; Fidelity 
& Casualty Co. v. Weise, 80 Ill. App. 499; Whitlatch v. Fidelity & Casualty Co., 
71 Hun, 146, 24 N. Y. S. 537; note on page 919, 9 Ann. Cas.; Nerrow v. Pac. Mut. 
L. Ins. Co. (Mo. App.) 294 S. W. 97 The proof of death by such means raised a 
presumption that the ‘insured’s death was accidental, and this presumption was not 
destroyed by the fact that her evidence showed that Martin was “killed” by Dr. 
Brannon. Gilkey v. Sovereign Camp of Woodmen of the World (Mo. App.) 178 
S. W. 875, 877. It then became incumbent upon the defendant insurance company 
to meet this prima facie case by affirmatively showing that the deceased came to 
his death as a result of a violation of law. Sovereign Camp of Woodmen of the 
World v. Jackson (Tex. Civ. App.) 138 S. W. 1137; Gilkey v. Sovereign Camp of 
Woodmen of the World, supra; 14 R. C. L. § 599, p. 1437; Fidelity & Casualty Co. 
v. Weise, supra.; and authorities cited supra. Can it be said as a matter of law 


that, under the evidence introduced in this case, the defendant insurance company 
has carried that burden? 


Two tests have been laid down for determining when the death of an insured 
shall be deemed to have resulted from a violation of law in an altercation to which 
he has been a party. As was said in 6 Cooley’s Briefs on Insurance (2d Ed.) p. 
5212: “There seems to be no question as to the rule that where the insured com- 
mits a direct and aggravated assault, or in the progress of an altercation so con- 
ducts himself as to justify his adversary in taking his life in self-defense, or under 
such circumstances as to render the killing justifiable homicide, there is a violation 
of law on the part of the insured within the exception.” The learned author con- 
tinues : “On the other hand, if the insured is guilty of no more than a simple assault 
or is fighting in self-defense, or, having engaged in a fight, has withdrawn and re- 
treated, not for the purpose of getting vantage ground, but with the intent to retire 
from the struggle so that it is not justifiable homicide for the adversary to kill him, 
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the death of the insured is not within the exception.” See note, 13 L. R. A. (N. S.) 
p. 262. A number of decisions, however, support the rule laid down in Murray v. 
New York Life Insurance Company, 96 N. Y. 614, 618, 48 Am. Rep. 658, 660, where- 
in it was said: “Another case, a little further removed from the violation of law 
as its cause, would be one where a party assailed, in the heat of passion, naturally 
engendered by the act of the assured, on the moment takes the life of the aggressor, 
although the provocation might not be a legal justification of the homicide. Such 
a death we conceive might be within the condition, depending upon circumstances. 
If the violation of law in which the deceased was engaged was trivial, although cal- 
culated to some extent to excite opposition or resistance, but the taking of life was 
a result which no reasonable man could have contemplated as likely to follow from 
the unlawful act, there would be no such relation between the act and the death that 
the former could be said to be the cause of the latter. But if on the other hand 
the party killed was engaged in committing a violent assault, the natural result of 
which would be to arouse the passions and excite the anger of the party assailed, 
and in the heat of passion he killed his assailant, the death would we think be the 
result of the unlawful act within the meaning of the policy, although the party caus- 
ing it exceeded the bounds of lawful resistance. As between the company and the 
assured, his violation of law ought justly to be treated as the cause of the death, 
because the deceased must be assumed to have known the danger he incurred, and 
that a party resisting an assault under such circumstances, and whose anger is na- 
turally excited, does not mark with exactness the line which separates lawful de- 
fense from excessive and unjustifiable force.” 

We do not believe that under either of these rules the evidence in tht instant 
case can be said to compel a verdict that the insured’s death resulted proximately 
from a violation of law by him. Of course, if the evidence of Brannon must be ac- 
cepted as true because it was not contradicted by direct evidence, then the jury 
would not be warranted in finding for the plaintiff. On the other hand, if the jury 
is not bound by the evidence of Brannon, it would be justified in finding that the 
insured came to his death as a result of an accident, in so far as he was concerned, 
even though it may have believed that he was engaged in an altercation with Bran- 
non, Tabor v. Commercial Casualty Co., 104 W. Va. 162, 139 S. E. 656, and this 
result would be warranted, though it may have believed Martin committed a simple 
assault upon Brannon, or cursed him and refused to leave his office, as such a viola- 
tion of law could not be said to have been the proximate cause of his death. Mur- 
ray v. N. Y. Life Ins. Co., supra; 6 Cooley’s Briefs on Insurance (2d Ed.) pp. 
5215-5217. It is true that Brannon’s evidence was uncontradicted by direct testi- 
mony, and that it was corroborated to a certain extent by other witnesses. But 
there were facts and circumstances which militated against his testimony. The 
jury had a right to believe that his conduct after he had killed Martin was not 
consistent with that of a person who had slain another in self-defense. His con- 
cealment of the crime, by leading others to believe that a bottle had exploded, thus 
accounting for any sound that may have emanated from his office; his locking of 
the office doors and leaving the scene of the killing; his statement after the shooting, 
when inquiries were made of him as to Martin’s whereabouts, that he had seen 
Martin that afternoon talking to a pipe salesman; his refusal to permit Mrs. Martin 
to enter his inner office; his mopping up of the blood in the doorway between the 
two offices and from the floor of the front office; the fact that no weapons were 
found upon Martin’s body—all are circumstances which cast doubt upon his version 
of the affair. It is true that he attempts to explain his conduct in leaving the scene 
of the killing by saying that he went to see the prosecuting attorney at Clarksburg, 
but his good faith in that regard is not entirely free from doubt. All of these facts 
and circumstances, taken together, were such as to justify the jury in refusing to 
accept his evidence as true. Payne v. Union Life Guards, 136 Mich. 416, 99 N. W. 
376, 112 Am. St. Rep. 368. A witness may be contradicted or discredited by circum- 
stances as well as by the statements of other witnesses, and, even though there be 
no direct testimony contradicting a witness, a jury is not bound to accept his evi- 
dence as true, if it contains manifest improbabilities, or if there are reasonable 
grounds for concluding that it is false. 6 Jones’ Commentaries on Evidence (2d 
Ed.) § 2469, p. 4890; Davis v. Judson, 159 Cal. 121, 113 P: 147. “Furthermore, in 
determining credibility the jury may, of course, give just consideration to the bias, 
the relationship, the character and the interest of the witness or to the fact that he 
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is a party, or any other fact which may affect his credit. It is said that the testi- 
mony of a witness should be regarded in the light of his interest in the cause. So, 
also, his social aand business relations with the party, his intimacy or hostility, and 
such other circumstances as might create bias may properly be considered.” 6 Jones’ 
Commentaries on Evidence, § 2470, p. 4890. 

[2] We cannot say, as a matter of law, that the jury was unwarranted in find- 
ing that Martin came to his death solely as a result of external, violent, and acci- 
dental means within the terms of the policy, and not as a result of a violation of 
law on his part. It was a matter concerning which reasonable men might differ, as 
is evidenced by the fact (which was admitted in evidence without objection) that 
when Brannon was tried for the killing of Martin, with practically the same evi- 
dence before it, one jury failed to agree, a second found him guilty of second de- 
gree murder, and a third acquitted him. 

The judgment of the lower court will be affirmed. 

Affirmed. 
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AUTOMOBILE 


HASKELL v. EAGLE INDEMNITY CO. 
Supreme Court of Errors of Connecticut. Jan. 18, 1929. 
144 Atlantic Reporter 298. 

1. INSURANCE—INSURED’S NONCOMPLIANCE WITH CONDITION 
PRECEDENT REQUIRING TRANSMISSION OF SUIT PAPERS 
AVOIDS LIABILITY POLICY, IN ABSENCE OF EXCUSE OR 
WAIVER. 

Failure of insured under liability policy to forward to insurance company 
all papers relating to any claims, suits, or proceedings against him covered by 
policy is sufficient ground for avoiding liability on the policy, in absence of facts 
constituting excuse or waiver, where transmission of such papers is made 
condition precedent. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANCE—INSURED’S NONCOMPLIANCE WITH LIABILITY POL- 
ICY REQUIRING TRANSMISSION OF SUIT PAPERS, WHERE 
COMPLIANCE IS IMPOSSIBLE, WILL NOT AVOID POLICY, IF 
PAPERS ARE TRANSMITTED WITHIN REASONABLE TIME AFTER 
IMPOSSIBILITY HAS PASSED. 

Failure of insured under liability policy to transmit forthwith to insurance 
company papers and pleadings received in actions brought against plaintiff, 
transmission of which is made condition precedent to recovery will not bar 
recovery on policy, if compliance was impossible and papers are transmitted 
within reasonable time after period of impossibility has passed. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


3. INSURANCE—INSURED HAD REASONABLE TIME AFTER ACQUIR- 
ING KNOWLEDGE OF SUIT’ TO TRANSMIT PAPERS TO LIABILITY 
INSURANCE COMPANY, WHERE, BY MISUNDERSTANDING, 
PAPERS WERE SERVED ON ANOTHER’S ATTORNEY. 

Where papers in automobile accident case were served on another’s attorney 
who accepted service under mistaken belief as to identity of liability insurance 
company involved, insured, who had not employed attorney and had no knowledge 
of the existence of the suit against her, was excused for failure to transmit 
papers forthwith to her liability insurance company, and had reasonable time, 
after receiving information concerning suit, to comply with the condition 
precedent by forwarding the papers. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


4. INSURANCE—INSURANCE COMPANY MAY WAIVE CONDITIONS 
INSERTED IN POLICY FOR ITS BENEFIT. 


Insurance company has privilege of waiving conditions inserted in policy 
for its benefit. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


5. INSURANCE—LIABILITY POLICY, REQUIRING THAT NOTICE OF 
SUIT BE GIVEN “FORTHWITH,” REQUIRES NOTICE WITHIN 
REASONABLE TIME. ‘ 


Requirement in liability insurance policy that notice be given company 
“forthwith” of pendency of suit against insured requires notice to be given 
within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[4].) 


6. INSURANCE—-WHETHER LETTER, WRITTEN BY INSURED’S AT- 
TORNEY, 17 DAYS AFTER INSURED WAS INFORMED OF SUIT, 
CONSTITUTED NOTICE AND WAS GIVEN WITHIN REASONABLE 
TIME, HELD QUESTIONS OF FACT. 


Whether notice given by insured’s attorney to liability insurance company 
of pendency of other suits against insured, 17 days after plaintiff knew of suit, 
was given within reasonable time, and whether attorney was acting for her, 
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and whether his letter advising company of the additional cases constituted notice 
of suit, were questions of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


7. INSURANCE—REFUSAL OF LIABILITY INSURER TO DEFEND 
POLICY COMMUNICATED TO THIRD PERSON’S ATTORNEY ON 
WHOM SUIT PAPERS WERE SERVED THROUGH MISUNDER- 
STANDING, HELD TO RELIEVE INSURED FROM FURTHER COM- 
PLIANCE WITH CONDITION REQUIRING TRANSMISSION OF SUIT 
PAPERS. 

Where papers in damage suit against insured had, through misunderstanding, 
been served on attorney representing another, refusal of liability insurer, on 
attorney’s offer to turn over papers, to defend action, on ground of insured’s 
noncompliance with condition requiring him to forward papers, held to relieve 
insured from obligation of further compliance with such condition. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

8 INSURANCE—DENIAL OF LIABILITY UNDER LIABILITY POLICY 
DISPENSED WITH PROOF OF LOSS. 

Refusal of insurance company to defend liability insurance policy on ground 
of insured’s breach of condition rendered presentation of proofs of loss unneces- 
sary, since loss was expressly conceded. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 


9. INSURANCE—OBSERVANCE OF FORMALITY, RENDERED UN- 
NECESSARY BY PARTY FOR WHOSE BENEFIT STIPULATION 
WAS MADE, IS RARELY REQUIRED. 

Law rarely requires observance of idle formalities, especially where parties 
for whose benefit original stipulation was made has rendered conformity there- 
with unnecessary. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 


10. INSURANCE—FAILURE OF ANOTHER ATTORNEY, ON WHOM 
PAPERS WERE SERVED THROUGH MISUNDERSTANDING, TO 
TRANSMIT PAPERS TO LIABILITY INSURER, HELD NOT BREACH 
OF CONDITION BY INSURED, NOTWITHSTANDING HER SUBSE- 
QUENT’ EMPLOYMENT OF ATTORNEY. 

Where papers in damage suit were, through misunderstanding, served on 
attorney of another, failure of the attorney to transmit the papers to the proper 
insurance company held not to constitute breach of cofidition of liability policy 
requiring insured to transmit suit papers forthwith, though insured subsequently 
employed the attorney to defend suit in her behalf, since insured, by subsequent 
employment, of attorney did not ratify his receipt of papers in the case, and 
attorney was ignorant of true situation. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

Appeal from Court of Common Pleas, New Haven County; Walter M. 
Pickett, Judge. 

Action by Mabel E. Haskell against the Eagle Indemnity Company to recover 
damages under an insurance policy. Judgment for plaintiff on trial to the court, 
and defendant appeals. No error. 

Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, and Banks, 


Daniel D. Morgan and Philip Pond, both of New Haven, for appellant. 

Thomas R. Robinson, of New Haven, for appellee. 

WHEELER, C. J. The policy of insurance issued by defendant to plaintiff re- 
quired the defendant to defend all claims and suits for bodily injury against the 
plaintiff caused by her automobile. Among the conditions precedent to the right 
of recovery was this: “Upon the occurrence of any accident covered by this 
policy the insured shall give immediate written notice thereof to the company at 
its head office or to the agent who has countersigned this policy, and forward 
to the company or agent forthwith after receipt thereof every process, pleading 
and paper of any kind relating to any and all claims, suits and proceedings.” 
On September 4, 1925, plaintiff’s automobile came into collision with an automobile 
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of the Mills Company containing four passengers, and an automobile operated 
by one Riccitelli. The plaintiff gave defendant written notice of the accident as 
required by the policy, which it investigated. 

Johnson and Riccitelli were arrested for reckless driving, and johnson 
retained Attorney Wynne to defend him. At this time Davis, an agent or 
adjuster of the Holyoke Mutual Company, stated to Mr. Wynne that his corapany 
was the insurer of plaintiff's automobile, and he anticipated suits might be 
brought against the plaintiff and that he would recommend that Mr. Wynne be 
retained to defend such actions. Davis subsequently notified Mr. Wynne to 
represent his company in case suits were brought and authorized him to accept 
service in its behalf. Suits were brought in behalf of the Mills Company and 
four passengers in the Mills car against the plaintiff and Riccitelli; Mr. Wynne 
accepted service, and later filed answers and prepared the cases for trial. 

About a year later, on receipt of notice of the assignment of two of these 
cases for trial, Mr. Wynne sent for Davis, and at the interview with him was 
informed that the Holyoke Company had not insured plaintiff against property 
damage and had no interest in the personal injury claims. This was the first 
time Mr. Wynne knew that the public liability policy to plaintiff had been issued 
to plaintiff by the defendant and not by the Holyoke Company. All that he 
had done in these cases had been done in the belief that he was representing the 
Holyoke Company. At once upon learning of his mistake Mr. Wynne apprized 
the defendant of all of the facts concerning these cases and his connection with 
them and that the plaintiff had not authorized him to act in the cases and knew 
nothing of their having been brought, and offered to turn over all of the papers 
in the cases to the defendant, and to try the cases if defendant employed him, or, 
if defendant employed another attorney, to give it the benefit of his preparation 
of the cases and to co-operate in their defense without compensation, if defendant 
so desired. Defendant’s agent communicated with the head office of the defend- 
ant, and then advised Mr. Wynne that defendant “disclaimed all responsibility, 
and refused to defend the said actions on the ground of a claimed breach of a 
condition in the policy requiring plaintiff to forward to the company or agent 
forthwith” all papers relating to any claims, suits, and proceedings. 

Shortly after receipt of this disclaimer and refusal, Mr. Wynne, on November 
23, 1926, informed the plaintiff of all of the above facts and of defendant's 
refusal to defend these actions, and advised plaintiff to employ counsel, as the 
cases had been assigned for trial and thereupon plaintiff employed him. 


[1] It does not appear of record that the plaintiff gave Mr. Wynne instruc- 
tion as to the steps to be taken for her, or comprehended or had explained to 
her the possible legal significance in the: fact that service in these actions had 
been accepted on her behalf by one having no authority. The plaintiff did not, 
after being so informed by Mr. Wynne, personally tender the process and 
pleadings to defendant nor request it to defend the actions, as she had been 
informed of defendant’s disclaimer and refusal and relied upon them. The 
plaintiff’s failure to comply with this condition precedent of the policy was a 
breach on her part of this condition and a sufficient ground for avoiding 
liability under the policy, in the absence of facts constituting a legal excuse or 
waiver. 1 Cooley Briefs on Ins. (Ist Ed.) p. 1169. The weight of authority 
supports the rule that, where it is impossible to give the notice of an accident 
required by the policy, the failure will not bar a recovery, if the notice be given 
within a reasonable time after the impossibility has passed. 14 Ruling Case Law, 
§ 504; Metropolitan Casualty Ins. Co. v. Johnson, Ex’r (C. C. A) 247 F. 65; 
Midland Glass & Paint Co. v. Ocean Accident & Guarantee Corp., 102 Neb. 349, 
167 N. W. 211, L. R. A. 1918D, 442. Note Metropolitan Life Ins. Co. v. People’s 
Trust Co., 177 Ind. 578, 98 N. E. 513, 41 L. R. A. (N. S.) 285. 


[2,3] The same rule must hold where the requirement is to forthwith send to 
the defendant, as in this case, the papers and pleadings received in the actions 
brought against the plaintiff. Stevens & Co. v. Frankfort M. A. & P. G. Ins. Co. 
(C. C. A.) 207 F. 757, 47 L. R. A. (N. S.) 1214. The circumstances present in this 
case would excuse the plaintiff for her failure to send these papers to defendant 
up to the time she had knowledge of their existence and of the history of the five 
actions which had been brought, without her knowledge, against her. 
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Through the misunderstanding of Mr. Wynne the plaintiff never received the 
process in these actions; therefore she did not, up to the time she knew of them, 
breach this condition of the contract. In any event, the plaintiff would have had 
a reasonable time after November 23d to have seni defendant these papers. 

[4] The defendant had the privilege of waiving conditions inserted in the 
policy for its benefit, as this condition manifestly was. Bouton v. American 
Mutual Life Ins. Co., 25 Conn. 542; Batchelor v. People’s Fire Ins. Co., 40 Conn. 
56, 64; 3 Briefs on Ins. Cooley (1st Ed.) 2462, and cases cited; and 7 Supplement, 
2462—2464. If Mr. Wynne had been authorized to act for the plaintiff when he 
offered to hand the papers in these cases over to defendant, who refused to 
defend the actions and disclaimed responsibility because of plaintiff’s breach of 
this condition of the policy, no one could doubt that defendant would have waived 
its right to insist upon plaintiff’s forwarding the papers to it—a requirement 
which had been inserted in the policy for the benefit of the insurer. 

The underlying question in this appeal, as we view it, is Was the plaintiff 
entitled to rely, as an éxisting fact, upon defendant’s statement to Mr. Wynne 
that it refused to receive the papers in these actions or to defend them? The 
defendant’s disclaimer and refusal to Mr. Wynne was its statement of its position. 
It was deliberately taken upon full knowledge. It makes little difference 
whether Mr. Wynne was at this time or not the representative of the plaintiff. 
The issue is whether. this was at that time the definite position of the defendant, 
and whether the plaintiff believed this to be its position, relied upon it, and in 
consequence did not renew the offer made defendant by Mr. Wynne. 


We think plaintiff was entitled to accept the statement made to Mr. Wynne 
as defendant’s accepted and final position, especially under the exceptional 
circumstances of this case. From the time defendant made this statement. up 
to the argument of this appeal, the defendant has stood upon its right to disclaim 
responsibility and refuse to defend these actions. 

[5, 6] It maintained this position when, on December 10th following, some 17 
days after plaintiff knew of her situation, and it failed to answer Mr. Wynne’s 
letter concerning the two additional cases assigned for trial. The forthwith 
notice required by this condition of the policy meant a notice given within a 
reasonable time. Whether plaintiff could have given this notice at this time 
would be a question of fact. We could not hold, as matter of law, that it was 
too late for plaintiff to have then complied with this condition nor hold that Mr. 
Wynne was not then acting for her in writing the letter of December 10th, nor 
that this letter, coupled with his previous communication with defendant and 
defendant’s refusal to answer, did not constitute a notice under this condition of 
the policy and a renewed refusal on the part of the defendant. 


[7-9] The refusal of the defendant on November 23d relieved the plaintiff 
from the obligation of further complying with this condition. “The denial by the 
defendants of all liability in this case expressly conceded that there was a loss, 
and was a notice to the plaintiffs that they would not be bound in any event, 
though formal proofs were furnished. 


“Presentation of proofs under such circumstances was of no importance to 
either party, and the law rarely, if ever, requires the observance of'an idle 
formality, especially after the party for whose benefit the original stipulation was 
made, has rendered conformity thereto unnecessary and practically superfluous.” 
Norwich & New York Transportation Co. v. Western Mass. Ins. Co., 34 Conn. 
561, 570, same case on appeal, Fed. Cas. No. 10363, 6 Blatchf. 241. 


[10] A-large part of the -defendant’s brief is taken up with a discussion of the 
proposition that the plaintiff ratified every act of Mr. Wynne from the time 
when he accepted service until her employment of him, and therefore the 
plaintiff must be held to have breached this condition of the policy in having 
failed to'send the papers to the defendant at the time Mr. Wynne received them. 
This claim overlooks the fact that Mr. Wynne was not charged as an attorney in 
the conduct of these cases with the duty of complying with this provision of the 
policy. Nor did he know until a year after he had accepted service the true 
situation. Nor did the plaintiff know until shortly after Mr. Wynne did. 


‘Neither the insured, nor her agent, can be held to have breached this 
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provision of the policy in failing to comply with that of which each was in 
ignorance. 7 Cooley’s Briefs on Insurance (2d Ed.) p. 6086, and cases cited. 

The plaintiff, at the time of her employment of Mr. Wynne, did ratify his 
acts in accepting service, in filing answers, and in his preparation of the actions. 
She did not ratify his receipt of the papers in these cases at the time he received 
them. No duty rested upon the plaintiff to forward these papers to defendant 
until within a reasonable time after November 23d, when she learned of these actions 
and presumptively of her duty to send the papers to defendant. 

Prior to this time, defendant had refused to accept the papers and defend 
the suits, and its refusal excused the plaintiff from then sending the papers to the 
defendant. We have considered the other assignments of error, but do not find 
harmful error in any of them. 

There is no error. 

All concur. 


BARTON v. MERCANTILE INS. CO. OF AMERICA. 
(No. 28377.) 
Supreme Court of Kansas. Jan. 12, 1929. 
273 Pacific Reporter 408. 
(Syllabus by the Court.) 

2. INSURANCE—NO INSURABLE INTEREST WAS CONFERRED ON 
TRANSFEREE OBTAINING AUTOMOBILE IN VIOLATION OF 
STATUTE GOVERNING SALE AND EXCHANGE OF AUTOMOBILES 
(REV. ST. 1923, 8—117, 8—118, 8—119). 

No insurable interest was conferred upon the recipient of an automobile who 
obtained it in breach of the regulatory and penal provisions of the statute 
governing the sale and exchange of automobiles (R. S. 8—117, 8—118, 8—119). 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 


3. INSURANCE—RULES RESPECTING WAIVER AND ESTOPPEL DO 
NOT AFFECT INSURER’S DEFENSE WHERE INSURED HAD NO 
INSURABLE INTEREST IN PROPERTY COVERED BY POLICY. 

The rules governing waiver and estoppel do not affect or bar a defense to a 
claim of insurance where the claimant had no insurable interest in the property 
covered by the policy. 

(For other cases, see Insurance, Dec. Dig. § 117.) 


4. INSURANCE—COMPLIANCE WITH STATUTE REGULATING T'RANS- 
FER OF TITLE TO AUTOMOBILES AFTER THEFT AND 
DESTRUCTION OF AUTOMOBILE HELD NOT TO RELATE BACK 
TO VALIDATE THEFT AND FIRE POLICY WHEN ISSUED (REV. 
ST. 1923, 8—117, 8—118, 8—119). 

Where a holder of a policy of insurance protecting an automobile from theft 
and fire obtained the automobile in breach of the regulatory and penal provisions 
of the statute governing the acquisition of such vehicles from any person except 
a regular dealer having an established place of business, and the automobile was 
stolen and then burned, a subsequent compliance with the civil regulations of the 
statute touching the transfer of title to the automobile did not relate back so as to 
give validity to the insurance policy at the time it was issued. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

j Appeal from District Court, Montgomery County; Joseph W. Holdren, 

udge. 

Action by M. A. Barton against the Mercantile Insurance Company of 
America. Judgment for defendant, and plaintiff appeals. Affirmed. 

A. R. Lamb and Clement A. Reed, both of Coffeyville, for appellant. 

Ralph T. O'Neil and J. D. M. Hamilton, both of Topeka, for appellee. 

Dawson, J. This was an action to recover on a policy of fire and theft in- 
surance on a secondhand automobile. 

Plaintiff claimed title to the car by virtue of an exchange of property with 
one Lockard, a railway employee, its former owner. The trade occurred when 
the statute, R. S. 8—116, 8—117, was in force, which made it unlawful to buy an 
automobile from anybody but a regular dealer without getting a bill of sale with 
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identifying witnesses thereto and without notifying the sheriff and nearest police 
officer... Plaintiff wholly ignored the provisions of this statute. 

At the conclusion of plaintiff’s evidence, a demurrer thereto was sustained 
and he appeals. 

{1] It is first argued that the statute violates that provision of the state 
Constitution (art. 2, § 16) which declares that no bill shall contain more than one 
subject which shall be clearly expressed in its title. The title reads: 

“An act relating to the registration of automobiles and other motor vehicles; 
defining the same; requiring the registration and licensing of motor vehicles, and 
providing a license fee for such registration; providing penalties for the violation 
of this act. * * *”’ Laws 1921, c. 69. 

Under such a title, a statute could properly include everything which the 
Legislature might reasonably consider to be germane to the matter of keeping 
tab on the ownership of automobiles and to hinder the facility with which stolen 
automobiles were theretofore transferred into pretended innocent ownership. 
The constitutional objection to the act cannot be sustained. City of Wichita v. 
Wichita Gas Co., 126 Kan. 764, 271 P. 270, and citations. 

[2] It is argued that the statute is not applicable to defeat a claim based on 
a loss by fire. Appellant says: 

“Conceding that the above-mentioned statutes were passed for the purpose 
of making it difficult to traffic in stolen automobiles, we submit that there is no 
logical reason why this statute should be applied to a claim upon an insurance 
policy on an automobile against fire.” 

We have repeatedly held that where the act is violated in the sale or 
exchange of automobiles, no insurable interest is acquired by the recipient 
(Morris v. Insurance Co., 121 Kan. 482, 247 P. 852, 52 A. L. R. 696; Cory v. 
International Indemnity Co., 124 Kan. 677, 261 P. 573), and we are not inclined to 
draft an exception to the rule laid down in these cases—an exception which 
would largely destroy the police regulations intended by the act, for certainly 
an automobile could be as effectively turned to a thief’s advantage by stealing 
and insuring and then burning it as by stealing and selling it. In this case the 
car was insured and then stolen and burned. 

[3] It is next argued that the insurance company waived the defense of no 
insurable interest by various acts and conduct inconsistent therewith. It was 
shown that after receiving notice of the loss, defendant’s state agent repri- 
manded its local agent for insuring the car for so large a sum as $600. Defendant 
also referred plaintiff’s claim for insurance to a firm of insurance adjusters. 
Plaintiff was put to the trouble of taking defendant’s agent on a journey of 7 
miles to look at the charred remains of the burned car, and the agent asked and 
received from plaintiff information concerning his ownership of the car and that 
he did not have a bill of sale, and at the agent’s suggestion plaintiff obtained an 
offer of $25 for as much of the car as the fire did not destroy. Another agent of 
defendant told plaintiff the car was overinsured, but that he would settle plaintiff's 
claim of $600 for $350. It is argued that such attitude and conduct on defendant’s 
part constituted an estoppel and waiver of possible defenses to plaintiff’s claim. 
But the defense to this action is not based om technical considerations which 
may be waived or which by conduct defendant may be estopped to plead. This is 
not a case where the policy would be valid and enforceable if certain stipulations 
were complied with, or similarly enforceable if such provisions were waived. Here 
the contract of insurance was void from its inception because its terms were 
breached by plaintiff as soon as made. The terms of the policy which were 
altogether fatal to a recovery, in part, read: 

“Name of Assured. M. A. Barton. * * * 


“Title and Ownership. This entire policy shall be void unless otherwise 
provided by agreement in writing added hereto: (a) If the interest of the 


Assured in the subject of this insurance be other than unconditional and sole 
ownership.” 


The consensus of judicial opinion is that the doctrine of waiver or estoppel is 
not applicable to a case where the defense is based on the claimant’s want of 
insurable interest. Agricultural Ins. Co. v. Montague, 38 Mich. 548, 31 Am. Rep. 
326; Wisecup v. Insurance Co., 186 Mo. App. 310, 172 S. W. 73; La Font v. Home 
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Ins. Co., 193 Mo. App. 543, 548, 182 S. W. 1029; Bassett v. Farmers’ & Merchants’ 
Ins. Co., 85 Neb. 85, 122 N. W. 703, 19 Ann. Cas. 252. The case of Bremen Farmers’ 
Mutual Ins. Co. v. Ingman, 122 Kan. 736, 253 P. 433, takes cognizance of this rule 
although it was properly held inapplicable to that case. 

[4] A final argument is made on the point that after the car had been stolen 
and destroyed by fire, plaintiff did obtain a properly executed and witnessed bill 
of sale, and that he did advise the sheriff and chief of police of the fact that he 
had become its owner. He invokes the rule annonced in Draper y. Miller, 92 
Kan. 275, 140 P. 890, and Minter v. Shearer, 117 Kan. 511, 232 P. 249, where it was 
held that a plaintiff who had obtained a pardon for a petty offense against a city 
ordinance could maintain an action for services performed by him in breach of 
such ordinance. The instant case is quite different. Plaintiff has not received a 
pardon for his offense against the state law; and in Draper v. Miller, supra, this 
court said that the rule should be limited as much as possible to cases falling 
within the scope of our own precedents. Simmons v. Oatman, 110 Kan. 44, 48, 
202 P. 977. There is sound logic as well as good authority underlying the rule 
that a subsequently acquired interest will not support the contract of an insured 
who had no insurable interest when the policy was taken. Howard vy. Lancashire 
Ins. Co., 11 Can. S. C. 92, 94, 6 Can. L. T'. 26. 

The judgment is affirmed. 


MARYLAND CASUALTY CO..v. MULLER... (No. 10595.) 
Court of Appeal of Louisiana. Orleans. Jan. 21, 1929. 
119 Southern Reporter 764. 

1. INSURANCE—STATUTE HELD NOT TO INVALIDATE STIPULATION 
IN AUTOMOBILE COLLISION POLICY THAT INSURER’S PAYMENT 
SHALL OPERATE AS SUBROGATION (CIV. CODE, ART. 2160). 

Civ. Code, art. 2160, providing that conventional subrogation must be made at 
same time as payment on which alleged right of subrogation is based, merely 
means that agreement of subrogation cannot be entered into after payment, and 
does not prevent stipulation in advance of payment that payment shall ipso facto 
operate as subrogation, and provision of automobile collision insurance policy that, 
on insurer’s payment of loss to insured, company should be subrogated to insured’s 
rights to extent of such payment, sufficiently complied with requirement. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


2. INSURANCE—EVIDENCE HELD TO ESTABLISH NEGLIGENCE OF 
DRIVERS OF BOTH AUTOMOBILES INVOLVED IN COLLISION AT 
INTERSECTION, PRECLUDING COLLISION INSURER RECOVERING 
UNDER SUBROGATION PROVISION. 

Evidence held to establish that drivers of both automobiles involved in 
collision at intersection were negligent, precluding recovery under subrogation 
agreement in collision policy by insurer paying loss to insured. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Appeal from Civil District Court, Parish of Orleans, Section A; Hugh C. 
Cage, Judge. 

Suit by the Maryland Casualty Company against August R. Muller. From 
the judgment, defendant appeals. Affirmed. 

Henry L. Hammett, of New Orleans, for appellant. 

Emile Pomes, of New Orleans, for appellee. 

JAnvier, J. This is a suit by Maryland Casualty Company, as subrogee of 
Vincent R. Perrin, against August R. Muller. 

Plaintiff had issued to Perrin a policy of collision insurance which stipulated 
that, in the event of damage by collision to Perrin’s Dodge sedan, the company 
would pay to him the amount of his loss, less a deduction of $100, and wéuld by 
such payment become subrogated up to the amount of the payment to such 
rights as Perrin had against such third party or parties as might be legally liable 
for the loss. 

On March 14, 1925, the Dodge sedan of Perrin was almost demolished as a 
result of a collision with a Ford sedan belonging to defendant and driven by his 
minor son, Alvin Muller. 
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The accident took place at the corner of North Lopez and De Soto streets, 
New Orleans. 

{1] The Dodge car was proceeding up North Lopez street, and the Ford car 
was going in De Soto street. After the accident both cars were stopped:in North 
Lopez street, a few feet above the property line of De Soto street and on the 
river side of that street. The Dodge was a few feet farther uptown than the 
Ford. Defendant strongly urges that his exception of no cause of action should 
be sustained and this suit dismissed. This exception is directed at the failure of 
plaintiff to obtain a written subrogation from Perrin at the time payment was 
made to him under the policy. Exeeptor cites Civil Code, art. 2160, which reads, 
in part, as follows: 

“When the creditor, receiving his payment from a third person, subrogates 
him in his rights, actions, privileges and mortgages against the debtor, this subro- 
gation must be expressed and made at the same time as the payment.” 

It is not disputed that no subrogation was taken at the time of payment. 
Plaintiff explains this omission ‘by producing and filing in evidence the policy, 
which contains the following specific stipulation : 

“In case of payment of loss and/or expense under this Policy the Company 
shall be subrogated to all rights of the Assured to the extent of such payment, 
and the Assured shall execute all papers required and shall co-operate with the 
Company to secure to the Company its rights.” 

Plaintiff contends that Civil Code, art. 2160, does not prevent the stipulation 
in advance of payment that payment shall ipso facto operate as a subrogation, 
and that the article was intended to prevent, not an antecedent subrogation or 
agreement to subrogate, but only a subsequent one. The jurisprudence of this 
state in this regard seems to be with plaintiff. Our Supreme Court, in Cooper 
et al. v. Jennings Refining Co., 118 La. 181, 42 So. 766, said, in a syllabus by the 
court : 

“When article 2160, Civ. Code, says of conventional subrogation that ‘it must 
be made at the same time as the payment,’ it simply means that the agreement of 
subrogation cannot be entered into after the payment. It does not mean that it 
cannot be entered into before the payment, as where the agreement is that, in 
case the party pays the debt at any time in the future, he shall be subrogated to 
all the rights of the creditor. Where the distinct understanding is that the 
payment will be made only on the condition of subrogation, the mere sending of a 
check in payment of the debt, without anything further being said about subroga- 
tion, will operate the subrogation.” 

This seems to dispose of the exception which, under the authority cited, is 
now overruled. 

[2] On the merits, however, we are inclined to the view that the drivers of 
both cars were at fault, and that the fault of each contributed proximately to the 
accident. Plaintiff argues that the City T'raffice Ordinance should not have been 
admitted in evidence for two reasons: First, because the case had been closed 
before it was offered in evidence; and, second, because it was not properly 
attested or proved. We do not find it necessary to pass on the rulings of the 
trial judge on the admission of this evidence, for, even without taking into 
consideration the question of who had the right of way, we feel that the 
negligence of the driver of the Perrin car was to some extent responsible for 
the accident, and conceding that the driver of defendant’s car was guilty of 
negligence, this, of course, would not entitle plaintiff to recover unless the driver 
of Perrin’s car was without fault. 


It seems impossible that the Perrin car could have been where Carl, its 
driver, claims it was just before the accident, because if it had been, as he 
claims, nearly three-fourths of the way across De Soto street, with its front 
wheels practically at the curb and with its right side on a line only two feet from 
the line of the curb of North Lopez street, he would not have swerved to his left, 
as he did in an effort to let defendant’s car pass to his right, as he would have 


instinctively realized that there was no possibility of thus avoiding the impending 
crash. 


The record leaves us convinced that the drivers approached the intersection 
each unmindful of the proximity of the other and that at the: last moment each 
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became aware of the danger and swerved—one to the left, the other to the right. 
Both seem to have been at fault. 

It is therefore ordered that the judgment of the lower court be, and it is, 
affirmed. 

Judgment affirmed. 


KNABE v. eee. INDEMNITY CO. 
vo. 29. 
Supreme Court of New Jersey. Jan. 16, 1929. 
144 Atlantic Reporter 179. 

1. INSURANCE—INDEMNITY INSURER HELD NOT RELEASED FROM 
LIABILITY FOR INSURED’S FAILURE ‘TO GIVE NOTICE IN TIME 
(P. L. 1924, p. 352). 

Indemnity insurer held not released from liability under policy covering 
automobile on ground that insured failed to notify it of liability within time 
limited by policy, where there was evidence that notice was given as soon as 
reasonably possible, within P. L. 1924, p. 352, insured being out of state when 
accident occurred. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANCE—IN ACTION AGAINST INDEMNITY INSURER, EVI- 
DENCE SUPPORTED FINDING THAT TRUCK INVOLVED IN 
ACCIDENT WAS COVERED BY DEFENDANT’S POLICY. 

In action against indemnity insurer to enforce liability on policy covering 
automobile, evidence held sufficient to support finding that truck involved in 
accident was truck which was covered by defendant’s policy. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Action by Ernest Knabe against the Independence Indemnity Company, in 
which there was a verdict for plaintiff. On defendant’s rule to show cause. Rule 
discharged. 


Argued May term, 1928, before Gummere, C. J., and Parker and Katzenbach, 
JJ 


 Coult & Satz, of Newark, for the rule. 
David T. Wilentz, of Perth Amboy, opposed. 


Per Curiam. This case is before us cn a defendant’s rule to show cause. 
The only argument advanced in behalf of the defendant to set aside the verdict 
is that it is contrary to the weight of the evidence. On October 22, 1925, the 
plaintiff, Ernest Knabe, was injured by an automobile truck. Knabe instituted 
an action against Andrew J. Gadek, alleged to be the owner of the truck which 
injured him. Knabe recovered a judgment of $7,500. Execution thereon was 
issued against Gadek and returned unsatisfied. Gadek was insured by the 
defendant, Independence Indemnity Company. This company refused to pay 


the judgment. The plaintiff then instituted a suit against it under the provisions 
of chapter 153 of the Laws of 1924. 


The defendant set up two defenses. The first was that the truck was not 
covered by the policy of insurance. The second was that if the truck was 
covered by the policy of insurance, Gadek had failed to notify the defendant of 
its liability within the time limited in the policy. The case was submitted to the 
jury, which found a verdict for the plaintiff in the sum of $8,014.73. 

[1] As to the second defense, Andrew J. Gadek was out of the state when 
the accident occurred and did not know it. The trial judge seemed under the 
impression that this defense was abandoned and paid little attention to it during 
the trial or in his charge. The defendant says now it was not abandoned. The 
statute (P. L. 1924, p. 352) provides that failure to give any notice required to be 
given by such policy within the time specified therein shall not invalidate any 
claim made by the insured if it shall be shown not to have been reasonably 
possible to give such notice within the prescribed time and that notice was given 
as soon as was reasonably possible. There was evidence that notice was given 
by Andrew J. Gadek as soon as was reasonably possible. Under this evidence, 


bearing in mind this provision of the law, we see no reason for setting aside the 
verdict on this ground. 
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{2] As to the first defense it appeared that at the time of the accident the 
truck which figured in the accident had license plates upon it and a license card 
which belonged to Joseph Gadek, a brother of Andrew J. Gadek: The two broth- 
ers each owned a truck of the same make and style. The two trucks were kept 
in the same garage. Joseph had no insurance upon his truck. The driver at the 
time of the accident was John Gadek, a relative. He testified he was driving 
Andrew’s truck and that he never worked for Joseph. At the time of trial a 
truck admitted to be Andrew’s truck was taken to the courthouse. Joseph swore 
this was the truck which figured in the accident. It was not viewed by the jury. 
Counsel for the defendant relies on two photographs of the truck, which, he 
claims, show no damage. The evidence is that the truck was turned over on its 
right side in making a sudden turn to the left. The photographs, however, do 
show some damage. D-1 shows a splintered right edge of rear right door. 
D-2 shows missing right front hub cap, mudguard from front to rear battered on 
outer edge, runningboard badly sprung upward in the middle, panel over rear 
wheel cracked, and top moulding damaged above the windows. These injuries 
would be likely to happen to a car which had toppled over on its side when going 
at a moderate speed. It was, of course, a suspicious circumstance that the car of 
Andrew should have had upon it the license plates of Joseph’s car. There was so 
evidence of damage to Joseph’s car. All of these facts were submitted to the 
jury, and the jury passed upon the question and held that the truck involved in 
the accident was the truck of Andrew J. Gadek and the one covered by the policy 
of insurance. We feel we cannot say that the jury’s determination was not 
supported by the evidence. 


This leads us to find that the verdict is Mot against the weight of the evidence. 
The rule to show cause is discharged. 


HENNE v. GLENS FALLS INS. CO. OF GLENS oa N. Y. (No. 89.) 
Supreme Court of Michigan. Jan. 7, 1 
292 Northwestern Reporter 731. 

1. INSURANCE—AS RESPECTS WAIVER, INSURANCE AGENCY’S VIO- 
LATION OF STATUTE IN ACTING AS BROKER FOR INSURED 
WOULD NOT RENDER INSURER LIABLE FOR LOSS OF ANOTHER 
TRUCK (Pub. Acts 1917, No. 256, pt. 2, c. 3, § 6). 

Fis respects waiver, insurance agency’s violation of Pub. Acts 1917, No. 256, 
pt. 2, c. 3, § 6 (Comp. Laws Supp. 1922, § 9100 [92]), in acting as broker for in- 
sured, would not render insurer liable for loss of another truck than that named 
in indemnity policy issued by it; insurer not being such agency’s principal. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 


2. INSURANCE—LOCAL AGENT, AUTHORIZED TO SOLICIT INSUR- 
ANCE, ISSUE POLICIES, AND COLLECT PREMIUMS, CANNOT 
WAIVE EXPRESS PROVISIONS OF POLICY (Pub. Acts 1917, No. 256, 
gt: 2G & FT). 

A local agent, authorized to solicit insurance, sign and issue policies, and collect 
and receipt for premiums, has no authority to waive express provisions of policy, 
especially in view of Pub. Acts 1917, No. 256, pt. 2, c. 3, § 1 (Comp. Laws Supp. 
1922, § 9100 [87]). 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

3. INSURANCE—INSURER HELD NOT ESTOPPED TO ASSERT THAT 
POLICY ON G. M. C. TRUCK DID NOT COVER UNION TRUCK. 
Insurance company held not estopped from asserting that indemnity policy 

issued on a G. M. C. truck did not cover a Union truck. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Potter, Clark, and McDonald, JJ., dissenting. 

Error to Circuit Court, Saginaw County; Clarence M. Browne, Judge. 


Action by Samuel F. Henne, doing business as Henne & Co., against the Glens 
Falls Insurance Company of Glens Falls, N. Y. Judgment for defendant, and 
plaintiff brings error. Affirmed. 


Argued before the Entire Bench. 
Pierson & McLaughlin, of Saginaw, for appellant. 





792 The Insuranw Law Journal, Vol. 72 ‘[April, 1929 


Weadock & Weadock, of Saginaw (Single & Single and H: T: Atkins, all of 
New York City, of counsel), for appellee. 

FELLows, J. The plaintiff is a common carrier of merchandise. He owns sey- 
eral trucks and vans, which are used to transport such merchandise on the high- 
ways. He desired indemnity insurance, which would reimburse him for amounts he 
might be required to pay shippers for losses occurring in transporting such goods. 
He did not seek and did not receive a fire insurance policy. He received an in- 
demnity policy, referred to in the record as a “floater,” and as “transportation and 
marine.” It indemnified him for losses he was required to pay on goods destroyed 
in transit while being carried on one of his trucks. This policy was issued through 
Osborne & Lange, general agents of defendant at Chicago, and was signed by 
Charles G. Olds, state agent and attorney at Detroit. It was procured for plaintiff 
by the Schwahn-Khuen Agency at Saginaw. Some of the provisions of the policy 
become important. It was issued to plaintiff: 

“On lawful goods and merchandise the property of others for which the as- 
sured may be legally liable while in the custody of the assured but only while 
contained in or on the following specified motor truck or trucks, while in ordinary 
course of transit: 

“Trade name: G. M. C. 

“Year built: 1922. 

“Factory motor number: Motor No. 14965. 

“Tonnage: 3%. 

“Limit of insurance: $3,000.00. 

“Rate: 2 per cent.” 

The transfer and assignment of the insurance was only permitted with the 
written consent of the company, as appears by the following language: 

“And it is also agreed that no assignment or transfer here shall, in any case, 
relieve the insured of the property hereby insured from any or all of the conditions 
expressed in this policy, and that this policy shall be void in case of its being as- 
signed or transferred without the written consent of this company endorsed there- 
on.” 

As to the relation of the broker to the parties, it was agreed: 

“Tt is a condition of this policy that any broker, person, firm or corporation 
who shall procure this insurance to be taken by this company, shall be deemed to 
be exclusively the agent of the insured in any and all notices, transactions and re- 
presentations relating to this insurance or connected with or arising out of the 
same during its continuance.” 

Plaintiff claims that, after their policy had been issued and delivered to him, 
he called up the office of the Schwahn-Khuen Agency, and, being unable to get 
either partner, requested the girl who answered the phone to transfer the insurance 
from the G. M. C. truck to a Union truck, which she agreed to do, and that after- 
wards Mr. Schwahn informed him it had been done. The Union truck was the 
one destroyed, with its load. Mr. Schwahn, who was called for cross-examination 
under the statutes, denies this conversation. Upon the subject of the authority of 
the agency, he testified (and he is the only witness who testified on the subject) : 

“Q. Well, when a transfer was to be made, how was that done? A. We would 
write in for it. 

“Q. To the Glens Falls Insurance Company for their consent? A. Yes, sir. 

“The Court: It was not the custom to transfer from one truck to another 
without getting the company’s endorsement? A. No, sir. 

“The Court: You had no authority to do that yourself? A. No, sir. We would 
send it to the general agent at Chicago. Then it would come back to Detroit, and 
the agent there would sign it to make it legal, and it would come back to Detroit 
for the state agent, he is both state agent and attorney, to countersign it. I acted 
as a broker for Henne & Co., and doing that I was acting differently than on the 
issuing of insurance on a house. In one case I issue the policy to them, and in the 
latter case | am broker for the assured and acting as agent for the assured. And at 
that time I did everything I could for Mr. Henne to effect the insurance he wanted 
me to get for him. I acted for him in this matter as his broker. 

“The Court: Did you have a certificate from the Glens Falls Insurance Com- 
pany giving you the authority to represent them? A. Just fire insurance. We had 
no authority in this kind of insurance. 

“Q. You were not their agent’ for:this kind of insurance?* A. No. sir. 
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“Q. And the policy provides, itself, you are the agent for the assured in this 
kind of an insurance? A. Yes sir.” 

The certificate of authority issued by defendant to the agency gave the 
agency, and only gave the agency, “* * * full power and authority to receive 
proposals for insurance against loss or damage by fire, lightning and tornado in 
Saginaw, aforesaid, and vicinity to fix and determine rates of premium, to receive 
and receipt for moneys, to countersign, issue, renew, consent to the transfer change 
by endorsement in writing and to cancel policies of insurance signed by the president 
and secretary of said company, subject always to the rules and regulations of said 
company and to said instructions as may be given from time to time by its officers 
or authorized representatives. This appointment to continue during the pleasure of 
said company.” 

The Schwahn-Khuen Agency had the usual license, issued by the insurance 
commissioner on request of defendant. 

[1] My brother construes part 2, c. 3, § 6, Act 256, Public Acts 1917 (section 
9100 (92), Cahill’s Supp.), to inhibit one from acting as insurance broker in Michi- 
gan. The section cited does not expressly prohibit the conduct of a brokerage 
business, and section 13 of the same chapter (section 9100(99), Cahill’s Supp.) ex- 
pressly authorizes the licensing of brokerage business in unauthorized companies. 
But whether such construction is the proper construction of this section is unim- 
portant. If the Schwahn-Khuen Agency violated the statute when it acted as 
broker for plaintiff, and I do not desire to be understood as so holding, that 
fact would not render defendant liable on a contract of insurance it never entered 
into, upon another truck than the one named in the policy which it actually issued. 
If the agency acted as broker for plaintiff in procuring the insurance, and the only 
testimony in the case is to that effect, it is manifest that it could not by its acts 
bind the defendant company which was not its principal. Bonewell v. Insurance Co., 
167 Mich, 274, 132 N. W. 1067, Ann. Cas. 1913A, 847; Leach v. Casualty Insurance 
Co., 239 Mich. 10, 214 N. W. 216. 

[2] Let us lay aside the question of rights of the parties if the agency acted 
as a broker, and consider the rights of the parties if the agency acted as local 
agent for the company, and in no way acted for or represented the insured. Let 
us see what the legal rights are, if the agency was agent for the company and not 
broker for the plaintiff. Let us accept plaintiff's premises, and see if his conclus- 
ions are right. Plaintiff claims that he requested the girl in the agency’s office to 
transfer the policy from the G. M. C. truck to the Union truck, and that Mr. Sch- 
wahn afterwards told him this had been done. The policy, which was the contract 
between the parties, as appears by the provision I have quoted, required that such 
transfer could not be made without written consent of the company indorsed on the 
policy, and provided, unless it was so done, the transfer should be void. It is ad- 
mitted the transfer was not so made; so that, unless a local agent, who solicits in- 
surance, writes and issues policies, collects and remits premiums, with the au- 
thority usually incident to a local agency, may bind the company by waiving such 
important provisions of the contract, such transfer, in the language of the policy, 
“shall be void.” 

That a local agent, who is authorized to solicit insurance, sign and issue 
policies, collect and receipt for premiums, has not the authority to waive the express 
provisions of the policy, has long been the settled holding of this court. Barry & 
Finan Lumber Co. v. Citizens’ Insurance Co., 136 Mich. 42, 98 N. W. 761; Fisk 
v. Liverpool, etc. Ins., Co., 198 Mich. 270, 164 N. W. 522: Gambino v. Northern 
Insurance Co., 232 Mich. 561, 205 N. W. 480, on rehearing 234 Mich. 651, 209 N. 
W. 119; Serbinoff v. Motor Ins. Co., 242 Mich. 394, 218 N. W. 776. If some of the 
language used in Coverdill v. Northern Insurance Co., 243 Mich. 395, 220 N. W. 
758, is to be construed as going as far as plaintiff’s counsel ‘nsists, it must be re- 
garded, not only as out of accord with these cases, but also to be in conflict with 
the following language from part 2, chap. 3 § 1, Act 256, Public Acts 1917 (section 
9100(87), Cahill’s Supp.) : 

“A solicitor is hereby defined as any person acting under express authority from 
an agent, having authority to appoint solicitors, to solicit insurance for such agent, 
but without the power or authority to issue or countersign policies or otherwise 
bind any company of which such agent may be the duly authorized representative.” 

[3] It cannot be claimed on this record that the defendant company in any way 
held the agency out as possessing authority to change or modify its policies or to 
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waive any of their provisions. Nor is the company estopped from asserting that its 
policy issued on a G. M. C. truck did not cover a Union truck. In Ruddock v. De- 
troit Life Ins. Co., 209 Mich. 638, 177 N. W. 242, in holding that a contract of in- 
surance contrary to the express terms of the policy could not be created by estop- 
pel, it was said: 

“To apply the doctrine of estoppel and waiver here would make this contract 
of insurance cover a loss it never covered by its terms, to create a liability not 
created by the contract and never assumed by the defendant under the terms of the 
policy. in other words, by invoking the doctrine of estoppel and waiver it is 
sought to bring into existence a contract not made by the parties, to create a liabil- 
ity contrary to the express provisions of the contract the parties did make.” 

I think this judgment should be affirmed. 

Fead, C. J., and North, Wiest, and Sharpe, JJ., concurred with Fellows, J. 

Potrer, J. (dissenting). Plaintiff, engaged in operating commerical motor- 
trucks on and over the streets and public highways of the state and elsewhere, ob- 
tained, to be issued by defendant, a policy of insurance in the sum of $3,000 cover- 
ing cargoes while being transported in or on a particular specified truck. The 
policy contained a clause that, if it was procured from the insurer by any person, 
firm, or corporation other than the insured, then the person procuring the policy 
should be deemed the agent of the assured. The policy was procured by plaintiff 
through the Schwahn-Khuen Insurance Agency, of Saginaw, Mich., agents of the 
defendant insurance company, licensed by the state, at defendant's request, without 
limitation of authority expressed in the requisition therefor, or the license granted. 
The policy specified a G. M. C. 3%-ton truck, model of 1922, motor No. 14965. This 
truck broke down while in service and the load was transferred to a Union truck. 
The proof is undisputed that the plaintiff notified the employes of the Schwahn- 
Khuen Agency of the facts, and asked for a transfer of the policy to the Union 
truck. There was evidence that subsequently Mr. Schwahn, of the Schwahn-Khuen 
Agency, told plaintiff the transfer had been taken care of. A loss of cargo occurred 
by the burning of the Union truck while on the public highway. The Schwahn- 
Khuen Agency was notified of the loss, and they notified Osborne & Lange, general 
insurance agents of the defendant at Chicago, who replied the investigation had 
developed that the loss occurred on a truck not covered by the policy, and conse- 
quently the claim was one for which the company was not liable. Suit was in- 
stituted by plaintiff against defendant to recover on the policy. 

Defendant pleaded the general issue and gave notice that the policy covered 
the goods only when on a particularly specified truck; that the policy had been var- 
ied without the written consent of the insurer indorsed thereon; that the policy 
provided that, if it was procured by any other person, firm, or corporation than 
the insured, such person so procuring the policy should be deemed the agent of the 
insured, and that the loss occurred while the goods and merchandise were being 
transported on another truck than that named and described in the policy. 

The fire occurred while the truck was on the highways, and the loss was one 
which would have been covered by the policy, had the goods been transported on the 
G. M. C. truck. The questions said to be involved are: The authority of the em- 
ployees of the Schwahn-Khuen Agency to act for it in the transaction of business 
relating to insurance; the authority of such agents to bind the defendant company, 
when notified of the necessity of insuring the load upon another truck than that 
mentioned in the policy when they consent thereto; and the validity of the clause 
in the insurance policy in question, providing that the persons procuring the insur- 
ance other than the insured should be the agents of the insured, and not the in- 
surer, in the transaction of business in connection therewith. 

The policy contained the following provisions: 

“It is a condition of this policy that any broker, person, firm or corporation who 
shall procure this insurance to be taken by this company, shall be deemed to be ex- 
clusively the agent of the insured in any and all notices, transactions and representa- 
tions relating to this insurance or connected with or arising out of the same during 
its continuance.” 

“Tf any broker or person other than the assured have procured this policy or any 
renewal thereof, or any endorsement thereon he shall be deemed the agent of the 
assured and not of this company in any transaction relating to this insurance.” __ 

The defendant asked the state to license the Schwahn-Khuen Agency as its 
agent. There was no limitation expressed in defendant’s requisition for its license 
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to be placed on the authority of the Schwahn-Khuen Agency. None was placed 
thereon by the state. The statute, section 9100(87), Cahill’s 1922 Supplement C. 
L. 1915, provides 

“An agent is hereby defined as a person, firm or corporation acting under writ- 
ten authority from any insurance company to solicit insurance and/or write and 
countersign policies of insurance and collect premiums therefor. A _ solicitor is 
hereby defined as any person acting under express authority from an agent, * * * 
but without the power or authority to issue or countersign policies or otherwise 
bind any company of which such agent may be the duly authorized representative.” 

Schwahn-Khuen Agency had autliority to act for defendant. Section 9100 (91) 
provides : 

“Nor shall it be lawful for any insurance company, corporation or association 
to appoint or employ any general, district, state or special agent or directly or in- 
directly to authorize any person to transact any insurance business or in any man- 
ner to receive the benefit of any business done or services rendered by any such 
agent or person within this state in any other manner than as herein provided.” 

The Schwahn-Khuen Agency did not act as brokers notwithstanding the testi- 
mony of Mr. Khuen, of the Schwahn-Khuen Agency, which seeks to shield the de- 
fendant from liability by his self-serving declarations by way of testimony. Under 
section 9100 (92) the Schwahn-Khuen Agency is expressly prohibited from doing 
an insurance brokerage business in the state. Under the statute it may act in pro- 
curing insurance for its customers, not as a broker, but as an agent, and then only 
when such insurance has been refused by companies represented by it, which is not 
the case here, and such insurance must be procured in other companies than those 
represented by the agency seeking to procure it, and then it may be consummated 
only through a duly authorized licensed resident agent of the company taking the 
risk. 

There is no claim the Schwahn-Khuen Agency was acting or pretending to act 
under this provision of the statute. The defense is that it was acting as a broker. 
Brokers may be authorized under cert: * circumstances to write insurance. Section 
9100 (99), Cahill’s 1922 Supplement C. L. 1915, provides: 

“The commissioner of insurance, upon the annual payment of a fee of twenty- 
five dollars may issue licenses to residents of this state subject to revocation at 
any time, permitting the person named therein to procure policies of fire insurance 
on property in this state in foreign insurance companies not authorized to transact 
business in this state, but which are duly authorized to do business in other states 
having insurance commissioners.” 

There is no claim the Schwahn-Khuen Agency or the defendant, in any way 
complied with section 9100 (99), Cahill’s 1922 Supplement C. L. 1915; that is, that 
the Schwahn-Khuen Agency paid the fee of $25 or obtained a license from the 
commissioner of insurance as a broker. It did not procure insurance in a foreign 
insurance company not authorized to transact business in the state, but it delivered 
and collected the premium on a policy in a foreign insurance company authorized 
to do business in this state, and of which it was the agent. It is not claimed the 
Schwahn-Khuen Agency executed and filed with the commissioner of insurance an 
affidavit that it was unable to procure, in companies admitted to do business in this 
state, the amount of insurance necessary to protect plaintiff's property. On the 
other hand, it was able to procure, in a company admitted to do business in this 
state, the amount of insurance necessary to protect such property and did procure 
it. The Schwahn-Khuen Agency, had it been licensed as a broker, could not, as a 
broker, procure insurance in any company not authorized to do business in this 
state, until it had procured insurance in companies admitted to do business in this 
state to the full amount which said companies were willing to write on the property. 
The statute provides 

“Before the person named in such license shall procure any such insurance he 
shall in every case execute and file with commissioner of insurance an affidavit that 
he is unable to procure, in companies admitted to do business in this state, the 
amount of insurance necessary to protect said property, and shall only procure in- 
surance under such license after he has procured insurance in companies admitted 


to do business in this state to the full amount which said companies are willing to 
write on said property.” 


The Schwahn-Khuen Agency did deliver the policy in defendant company and 
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collected the premium for it. It could not, and did not, under the law, act as a 

broker in compliance with the statutes above quoted. The provision in the policy of 

defendant company, under the facts in this case, is in violation of the express pro- 

hibitions of the statute and void. Defendant may not defend in reliance upon a 

statute containing penal provisions which have been violated by it in connection 

with the transaction under consideration. Defendant’s agent, without limitation of 
authority, is the insurer’s agent and not that of the assured. Ames v. Auto Owners’ 

Ins. Co., 225 Mich. 44, 195 N. W. 686; Maryland Casualty Co. v. Moon, 231 Mich. 

56, 203 N. W. 885; Raymond v. Auto-Owners’ Ins. Co., 236 Mich. 393, 210 N. W. 

247; Kausal vy. Minnesota Farmers’ Mutual Fire Ins. Ass’n. 31 Minn. 17, 16 N. W. 

430, 47 Am. Rep. 776; Union Mut. Life Insurance Co. v. Wilkinson, 13 Wall. 222, 

2): 1... Bd. 617. 

Under the statute, section 9100 (87), Cahill’s 1922 Supplement C. L. 1915, an 
insurance agent is authorized to write and countersign policies of insurance and 
collect premiums therefor. The Schwahn-Khuen Agency could consent to a trans- 
fer of the policy, or to the removal to a new location of the property insured. 
There was evidence it did consent to a transfer of the policy. The question here 
involved is no different in principle than that involved in Pollock vy. German Fire 
Ins. Co., 127 Mich. 460, 86 N. W. 1017, and Coverdill v. Northern Ins. Co., 243 
Mich. 395, 220 N. W. 758. : 

Having done business contrary to law, issued the policy in question contrary to 
law, accepted the plaintiff's money contrary to law, inserted in the policy brokerage 
provisions contrary to law, it cannot be heard, after loss occurred, to say its agent, 
licensed without limitation of authority at its request, was no agent, and that his 
acts do not bind defendant. 

Judgment reversed with costs, and a new trial ordered. 

Clark and McDonald, JJ., concurred with Potter, J. 

MORGAN et al. v. UNION AUTOMOBILE INS. CO. (No. 21071.) 
Supreme Court of Washington. Jan. 3, 1929. 
273 Pacific Reporter 527. 

1. INSURANCE—EVIDENCE, NOT SHOWING WHETHER OWNER OR 
MORTGAGEE MADE ERRONEOUS STATEMENTS IN FIRE POLICY 
SUED ON AND THAT ERROR RESULTED FROM MISUNDERSTAND- 
ING BY INSURER’S AGENT, MADE CASE FOR JURY. 

In action on fire policy covering loss of automobile truck, defendea on 
ground that insured falsely represented year model and purchase price of truck, 
evidence that statement in application concerning model of truck was erroneous, 
but not showing whether owner or mortgagee made statement, and that erron- 
eous statement was result of misunderstanding by insurer’s agent, held sufficient 
to carry case to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2. INSURANCE—FIRE POLICY CANNOT BE DEFEATED MERELY BY 
ERRONEOUS STATEMENTS WITHOUT INTENT TO DECEIVE 
(REM. COMP. STAT. § 7078). 

Mere erroneous statements concerning model and purchase price of truck 
covered by fire policy are not alone sufficient to defeat policy, but to have such 
effect there must be intent to deceive under Rem. Comp. § 7078. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

4. INSURANCE—COST PRICE OF TRUCK HELD PROPERLY ADMITTED 
IN ACTION FOR FIRE LOSS IN CONNECTION WITH TESTIMONY 
SHOWING TRUCK’S CONDITION. 

In action to recover on fire policy covering automobile truck, testimony by 
witness, who sold truck to insured, as to price paid for truck when new, was 
properly admitted in connection wth care given to truck and condition it was in 
when turned over to insured. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

5. INSURANCE—INSURED, IN SHOWING CASH VALUE OF TRUCK 
WHEN DESTROYED BY FIRE, COULD SHOW ALL CIRCUMSTAN- 
CES BEARING ON QUESTION. 


In action on fire policy covering automobile truck, insured, in showing actual 
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cash value of truck at time it was destroyed, was entitled to show all circum- 
stances bearing on question. 


(For other cases, see Insurance, Dec. Dig. § 660.) 
Department 2. 


Appeal from Superior Court, Spokane County; Charles H. Leavy, Judge. 

Action by Daniel Morgan and another against the Union Automobile Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

F. A. McMaster, of Spokane, for appellant. 

E. Eugene Davis, of Spokane, for respondents. 

FuLLerton, C. J. On July, 10, 1926, the respondent Bicknell was the owner of an 
automobile truck, on which there was an unpaid chattel mortgage in favor of 
his co-respondent, Morgan. On the date given, Bicknell procured insurance on 
the truck against loss or damage by fire from the appellant, Union Automobile 
Insurance Company. While the insurance premium seems to have been based 
on a valuation of $1,500, it was provided, by a rider attached to the policy, that 
should a total loss occur the company’s liability should be the actual cash value 
of the truck at the time of the loss, anything in the policy to the contrary notwith- 
standing. On August 4, 1926, during the life of the policy, the truck was 
destroyed by fire, and in due time proofs of the loss were made to the company 
pursuant to the terms of the policy. The company, however, refused to recognize 
liability under the policy, and thereupon the present action was instituted by 
the respondents jointly to recover thereon. There was a trial by jury and 
verdict returned in favor of the respondents. The appeal before us is from the 
judgment entered upon the verdict. 

The respondents in their complaint declared upon the contract evidenced 
by the insurance policy, averring that there had been a total loss of the insured 
property, and that it was at the time of its loss of the actual cash value of $2,000. 
The appellant answered, by which it admitted the issuance of the insurance 
and the loss of the property by fire, but denied that the property was of the 
actual cash value of $2,000, or of any greater value than $300. By a first affirma- 
tive defense, it alleged that the respondents had knowingly made false and 
fraudulent representations with intent to deceive in their application for the 
insurance, in that they had represented that the truck was a 1923 model of the 
manufacturer, whereas in truth and in fact it was a model of 1917 or 1918, and 
had represented that the purchaser Bicknell had paid $2,000 for the truck, 
whereas in truth and in fact he had paid therefor only $1,000. By a second 
separate affirmative defense, it alleged that they had made the same false and 
fraudulent representations in their proofs of loss. Issue was taken on the 
allegations of the separate defenses by denials. To the second of the affirmative 
defenses, the following plea was also interposed: “Further pleading to defend- 
ant’s second affirmative defense, plaintiffs allege that said sworn statement oi 
loss was made to defendant long after defendant had fully investigated said loss 
and was fully advised of all the conditions thereof and said sworn statement 
was not made with any intent to deceive, and was not in any manner calculated 
to deceive defendant and that if said defendant had any defense to this action 
by reason thereof, defendant waived the same, by receipt thereof, fully investi- 
gating said loss and acknowledging liability for the same and agreeing to pay 
plaintiffs the sum of $850 in settlement thereof.” 

The appellant moved to strike that part of the quoted paragraph wherein it is 
alleged that appellant acknowledged liability for the loss and agreed to pay the 


plaintiffs the sum of $850 in settlement thereof. This motion the court over- 
ruled. 


[1, 2] On the issues of fact, the evidence was sufficient to carry the case to 
the jury. While it appeared without controversy that the statements in the 
written application which was forwarded to the company was erroneous in the 
particulars set out in the appellant’s answer, the evidence was in conflict as to 
which of the parties was responsible for the error. The insurance was requested 
by the respondent Morgan at the solicitation of the other respondent, and he 
orally gave to the agent of the company such information as he had concerning 
the character and condition of the truck. The written application was filled 
out by the agent, and it was not signed by or submitted to Morgan or Bicknell 
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before it was forwarded to the company, and our reading of the testimony 
convinces us that the erroneous statements it contained were a result of a 
misunderstanding on the part of the agent of Morgan’s statements. But mere 
erroneous statements of this sort are not alone sufficient to defeat the policy 
or prevent it from attaching. To have such an effect, they must have been 
made with an intent to deceive (Rem. Comp. Stat. § 7078), and the jury could 
well find in this instance that there was no such intent. 

[3-5] Of the errors assigned which are thought to require a new trial, the 
first to be noticed is the refusal of the court to strike from the reply the matter 
before referred to. But we find no reversible error in the court’s ruling. 
Whether the matter alleged was sufficient for the purpose for which it was 
evidently intended, we need not determine, as there was no controversy over 
it at the trial. The questions submitted to the jury were two, namely, whether 
the respondents had made false representations with the intent to deceive in 
order to procure the insurance, and what was the value of the property destroyed. 
It is impossible to conceive that the mere presence of the allegation in the plead- 
ings could have had any effect on the jury in the determination of these questions. 

The respondent Bicknell purchased the truck from one Adrian Magallon. 
Magallon was called as a witness on behalf of the respondents and was per- 
mitted to testify, over the objection of the appellant, as to the price he paid for 
the truck when new, and as to its value when he sold it to the respondent. It is 
objected to the first part of this testimony that the price paid for the truck when 
new could have no possible bearing on its actual cash value at the time it was 
destroyed by fire. It may be conceded that, standing alone, the evidence had no 
great probative effect on the question the jury were required to determine, and 
it may be further conceded that, had nothing else appeared as to the value of the 
truck, it would not have warranted a verdict in favor of the respondent. But 
the evidence did not stand alone, even when tested by the testimony of the 
particular witness. He not only testified to the cost price of the truck when new, 
but testified to the care that had been given it, and to the use to which it had 
been subjected while in his possession, and the condition it was in when he turned 
it over to the respondent. In showing the actual cash value of the truck at the 
time it was destroyed, the respondents were entitled to show all of the circum- 
stances having a. bearing upon the question, and we are not persuaded that the 
cost price of the truck when taken with the other testimony was not enlightening 
to the jury. The precise question seems not to have been heretofore determined 
in this court, but for cases where the cost price was treated as evidence of value, 
see the following: McGraw v. Franklin, 2 Wash. 17, 25 P. 911, 26 P. 810; Jackson 
v. Lamar, 67 Wash. 385, 121 P. 857; Brinnon Logging Co. v. Carlsborg Mill & 
Timber Co., 120 Wash. 644, 208 P. 3. 

[6] The objection to the testimony as to value was based on the ground that 
the witness was not qualified to so testify. But he knew the original cost of 
the truck, knew the care that had been given it and the use to which it had been 
subjected, and had used the truck in the conduct of his business. This we think 
qualifies him to give his estimate of the value of the truck in question. 

The court gave to the jury the following instruction: 

“The laws of this state provide: 

“*No oral or written misrepresentation or warranty made in the negotiations 
of a contract or policy of insurance by the assured or in his behalf, shall be 
deemed material or defeat or avoid the policy or prevent it attaching, unless 
such misrepresentation or warranty is made wth intent to deceive.’ 


“In this connection you are instructed that if you find from the evidence 
that the plaintiffs, or either of them, made false statements to the defendant’s 
agent with intent to deceive defendant’s agent and said false statements were 
made of matters material to the issuance of the policy of insurance and were 
made with an intent to deceive the defendant and for the purpose of procuring 
the amount of insurance written, then your verdict must be for the defendant.” 

[7, 8] It is objected to the instruction that the court did not define to the 
jury what was meant by the phrase “matters material to the issuance of the 
policy of insurance,” used therein. The appellant did not request an instruction 
defining the meaning of the terms, nor did its exceptions to the instruction point 
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out to the court the particular matter to which they are now directed. For this 
reason we think the exceptions are not available to the appellant. But the ruling 
can be rested on a broader ground. The course of the trial pointed out to the 
jury what these material matters were, and their verdict could not have been 
raised upon any misunderstanding of the issues. 

The appellant requested certain instructions, but it is sufficent to say that, 
in so far as they were material to the issues, they were covered by the court. 

The judgment is affirmed. 

Beals, Main, and Holcomb, JJ., concur. 


HASSETT’ v. PENNSYLVANIA FIRE INS. CO. (No. 21375.) 
Supreme Court of Washington. Jan. 11, 1929. 
273 Pacific Reporter 745. 

1. INSURANCE—SEIZURE OF AUTOMOBILE IN FOREIGN COUNTRY 
WITHOUT EFFORT ON PART OF OWNERS TO REOBTAIN POSSES- 
SION CONSTITUTED “ABANDONMENT” WITHIN INSURANCE 
POLICY. 

Where automobile was seized in a foreign country by lawfully constituted 
authorities, and the owners left machine for many months in the possession of 
those officials, who were holding it under threat of condemnation and sale, 
without making any effort to reobtain possession, it was an “abandonment” of 
the car within insurance policy providing that abandonment by vendee should 
be deemed to constitute a fraudulent disposal or concealment thereof. 

(For other cases, see Insurance, Dec. Dig. § 432.) 

2. INSURANCE—SELLER OF AUTOMOBILE ASSIGNING CONDITIONAL 
SALE CONTRACT HAD, BY REASON OF GUARANTEEING PAY- 
MENT THEREOF, AN “INSURABLE INTEREST” IN AUTOMOBILE 
(REM. COMP. STAT. § 7033). 

Seller of automobile on conditional sale contract, thereafter assigning the 
contract and guaranteeing payment thereof, had by reason of such guaranty an 
insurable interest, within the meaning of Rem. Comp. Stat. § 7033, sufficient to 
entitle him to maintain action on policy. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

3. INSURANCE—PROVISION REQUIRING ACTION WITHIN 12 MONTHS 
AFTER LOSS IS REASONABLE AND VALID. 

Provision of insurance policy requiring that an action must be commenced 
within 12 months next after happening of the loss is a reasonable and valid 
provision. 

(For other cases, see Insurance, Dec. Dig. $ 622[2].) 

4. INSURANCE—LOSS UNDER INSURANCE POLICY BY REASON OF 
ABANDONMENT’ OF AUTOMOBILE HELD NOT TO HAVE OCCUR- 
RED MORE THAN 12 MONTHS BEFORE ACTION. 

Loss under insurance policy by reason of abandonment of automobile by 
purchaser held not to have occurred more than 12 months before institution of 
action, so as to preclude the maintenance thereof in accordance with provision 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

Department 1. 

Appeal from Superior Court, Yakima County; A. W. Hawkins, Judge. 


Action by D. B. Hassett, doing business as the Hassett-Nash Motor Com- 
pany, against the Pennsylvania Fire Insurance Company. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

E. Eugene Davis and Raymond F. Kelly, both of Spokane, for appellant. 

Grady & Velikanje, of Yakima, for respondent. 

Beats, J. This is an action upon a policy of insurance written by defendant, 
insuring, among other things; against fraudulent disposal or concealment of an 
automobile. Plaintiff recovered judgment in the sum of $273.50, from which 
defendant appeals. 


The facts giving rise to this litigation are as follows: On July 10, 1925, 
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respondent sold, by contract of conditional sale, a Ford automobile to A. Peterson 
and Lee D. Maltby for the sum of $447.25, of which $135 was paid in cash, the 
balance of $312.25 to be paid in monthly installments. Possession of the auto- 
mobile was delivered to the vendees on the day of sale, and on July 15 following 
respondent assigned his contract of sale to Yakima Finance Corporation, the 
conditional sale contract and assignment being on July 15 filed in the office of 
the auditor of Yakima county. On July 10, the day of the sale, appellant issued 
to the purchasers of the car the policy of insurance sued on protecting them and 
respondent against loss of the car by fire or collision, and attached to the policy 
a rider stating an extra consideration and insuring respondent “against all direct 
loss or damage which he may sustain caused by the disposal or concealment of 
said automobile by the said vendee with intent to defraud the said vendor, not 
exceeding the amount named in said policy or the actual cash value of the said 
automobile at the time of such disposal or concealment. * * * The abandonment 
by the vendee of said automobile shall be deemed to constitute a fraudulent 
disposal or concealment thereof, and in the event of the location of said automo- 
bile after such abandonment the obligation hereby assumed shall be satisfied by 
returning said automobile to the place of sale. In the event that said abandoned 
automobile shall be located in the possession of some person having a valid lien 
thereon for safe-keeping or repairs, not arising out of any order of the vendor, 
this company obligates itself to pay said lien up to, but not exceeding, the sum 
of one hundred ($100) dollars, together with the cost of transportation of said 
automobile to said place of sale.” On August 28, 1925, appellant attached to this 
policy a rider to the effect that loss under the policy should be payable, first, 
to the Yakima Finance Corporation as its interest might appear, the remainder, 
if any, to the vendees. 

On July 25, 1925, Lee D. Maltby, one of the purchasers of the automobile, 
drove the car into Canada under a 30 days’ touring permit. Two days later the 
Canadian authorities, on discovering that Mr. Maltby was using the car for 
commercial purposes, demonstrating and selling an automobile polish, seized the 
car, whereupon Mr. Maltby disappeared, and, as far as the record shows, has 
not been heard from further in connection with the subject-matter of this action. 
No payments being made upon the contract of sale of the automobile; or 
September 20, 1925, Yakima Finance Corporation and respondent gave notice to 
appellant of the disappearance of the car and filed proofs of loss alleging 
embezzlement thereof. The first proofs of loss filed were incorrect in forni, and 
a corrected claim was filed October 6. Not until about December 2, 1925, was 
the whereabouts of the car discovered, when it was learned that the same was 
in the possession of the Canadian authorities, held for certain storage charges, 
and an export fee in the sum of $50. A little later Mr. Peterson, the other of 
the purchasers of the car, was located in Yakima, and attempts were made to 
induce him to go to British Columbia and bring the car back to its home station. 
Mr. Peterson, however, had lost interest in the proposition and failed to resume 
possession of the car, which, the record does not show, was ever recovered by 
any of the parties interested herein. 

Respondent having, when he assigned the contract for the sale of the car to 
Yakima Finance Corporatioin, guaranteed the payments due under the contract, 
was sued by his assignee and compelled to make good upon his guaranty. The 
contract of insurance contained a provision to the effect that no suit or actioff® 
should be maintained thereon “unless commenced within twelve months next after 
the happening of the loss.” This action was commenced November 5, 1926, 
more than twelve months after the seizure of the automobile by the Candian 
officials. 


Appellant excepted to all the findings of fact made by the trial court, except 
those which are merely formal, excepted to the conclusion of law to the effect 
that respondent was entitled to judgment against appellant and to the judgment 
as entered by the court. 


[1] Appellant contends that the loss proven ‘does not bring respondent's 
claim within the terms of the policy, and cites in support of its contention two 
decisions by this court. In the earlier of these cases, Knutzen Auto Co. v. North 
British & Mercantile Insurance Co., 127 Wash. 650, 221 P. 339, it was held that 
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the seizure of an automobile by the Canadian customs officers did not constitute 
a loss under a policy protecting the insured against “all direct loss or damage 
which he may sustain by the disposal or concealment of said automobile by the 
said vendee, with intent to defraud the said vendor.” ‘In the second case, that 
of Seattle Dodge Service Co. v. Royal Insurance Co., 135 Wash. 524, 238 P. 568, 
it appeared that the purchaser took the automobile into an adjoining state (in 
violation of the terms of the conditional sale contract,) where the car was 
wrecked. He then notified his vendor of the location of the car, that he would 
make no further payments thereon, and that the vendor could take possession 
of the car if it desired to do so. In the latter case it was held that under the 
policy there was “no disposal or concealment” of the automobile by the vendee 
with intent to defraud the vendor, as the vendee gave the vendor notice of the 
whereabouts of the machine and had not disposed thereof. Under the cases 
cited respondent in this case must recover, if at all, upon the clause of the policy, 
above quoted, to the effect that the abandonment of the car by the vendees 
should be deemed to constitute a fraudulent disposal or concealment thereof. It 
does not appear that this clause was contained in either of the policies sued upon 
in the two cases above cited, and it is clear that this provision of the policy 
differentiates this action from those cases, and deprives the decisions therein of 
point, in so far as this case is concerned. In our opinion the circumstances 
disclosed by the evidence constitute in law, under the policy, an abandonment 
of the car by the vendees. The car was seized in a foreign country by the 
lawfully constituted authorities, and Messrs. Maltby and Peterson left the 
machine for many months in the possession of those officials, who were holding 
the same under threat of condemnation and sale, without, as far as disclosed 
by the record, making any effort to reobtain possession thereof. 

[2] In the next place, appellant contends that because respondent, five days 
after the execution of the contract of conditional sale to Messrs. Peterson and 
Maltby, sold and assigned the car and his contract for the sale thereof to the 
Yakima Finance Corporation, respondent cannot maintain this action, having 
parted with all interest in the automobile which is the basic subject-matter thereof. 
In support of this proposition appellant cites the case of Commercial Credit Co. 
v. National Credit Co., 143 Wash. 253, 255 P. 104, which action was between the 
assignee of a conditional sale contract of an automobile and the assignee of a 
later conditional sale contract of the same car, fraudulently entered into by the 
original vendos, who had repossessed the car as its first assignee’s agent and 
wrongfully entered into a second contract of conditinal sale thereof, which it 
later assigned. It was properly held that the guaranty made by the vendor 
in the first assignment neither added to nor detracted from the rights or 
obligations of the conditional sale contract vendee, he not being a party to the 
assignment and guaranty contract. The question decided in the case last cited 
was entirely different from that which is now before us. 

Our Code defines “insurable interest” (Section 7033, Rem. Comp. Stat.) as 
follows: 


soe 


Insurable Interest’ is every interest in property, or any relation thereto, or 
liability in respect thereof, of such a nature that a contemplated peril might 
directly damnify the insured. 


The following decisions of this court are also in point and support the 
proposition that respondent’s interest in the subject-matter of the insurance 
policy was sufficient to entitle him to maintain this action: Cushing v. Williams- 
burg City Fire Ins. Co., 4 Wash. 538, 30 P. 736; Osborne v. Phoenix Insurance 
a 90 Wash. 387, 156 P, 5; Delanty v. Yang Tsze Ins. Ass’n, 127 Wash. 238, 220 

: P. 754; O’Neil v. Pacific States Fire Ins. Co., 128 Wash. 133, 222 P. 215. 

Under the facts in this case we hold that respondent had at all times, due 
to his guaranty, an insurable interest in the car, and, having been compelled to 
make good under his guaranty to his assignee, is entitled to maintain this action. 

[3, 4] Appellant next contends that this action was not commenced within 
the time limited by the policy for the commencement of a suit thereon, and that 
therefore the judgment must be reversed and the action dismissed. As above 
set forth, the policy contains a provision that an action thereon must be com- 
menced “within twelve months next after the happening of the loss,” This 
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provision of the policy is reasonable and valid and should be enforced by the 
courts when applicable to any state of facts presented for determination. 
Hefner v. Great American Ins. Co., 126 Wash. 390, 218 P. 206. It becomes 
necessary therefore to determine whether or not the “loss” of the car “happened” 
more than twelve months prior to the institution of this action. In our opinion 
this question must be answered in the negative. Under the evidence before us 
it cannot be adjudged that the loss occurred July 27, the date the car was 
seized by the officials of the Canadian customs service, as that seizure nowise 
constituted an abandonment of the car by the purchasers. There is no testimony 
in the record that Mr. Maltby then definitely abandoned the car, and it cannot 
be presumed that such an abandonment immediately took place. Of course, if 
at any time the purchasers had made any statements or in some way by 
affirmative action definitely indicated their intention to abandon the car, a 
different state of facts would be presented, and a fixed date of abandonment 
could be established, but there is no such evidence in the record. Appellant's 
agents, during the winter of 1926, brought pressure to bear upon Mr. Peterson 
to induce him to resume possession of the car, which, according to correspondence 
between appellant’s representatives and the Canadian authorities, would at that 
time have been delivered to any person entitled thereto, upon payment of 
storage charges and the export fee. 

The evidence fails to show any abandonment of the automobile before these 
negotiations with Mr. Peterson and his failure to act, and, without deciding as 
to exactly when, under the circumstances shown, the loss under the policy 
should be held to have “happened,” the record fails to show that the loss did 
happen more than twelve months before the institution of this action, and we 
hold that the same is not barred by the time limitation as to the bringing of 
suit contained in the insurance policy. 

Finding no error in the record, the judgment is affirmed. 

Fullerton, C. J., and Mitchell, Tolman and Holcomb, JJ., concur. 
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CASUALTY 


KIMBELL TRUST & SAVINGS BANK v. HARTFORD 
ACCIDENT & INDEMNITY CO. (No. 18980.) 
Supreme Court of Illinois. Dec. 20, 1928. 
Rehearing Denied Feb. 6, 1929. 
164 Northeastern Reporter 661. 
INSURANCE—FORGED SECURITIES NOT TAKEN BY BANK DURING 

POLICY’S TERM AS PROVIDED, INSURER HELD NOT LIABLE FOR 

LOSS OCCURRING DURING TERM. 

Forged securities not having been taken by bank during term of indemnity policy 
as therein provided, indemnity company held not liable for loss occurring to the 
bank, though it occurred during term of the policy (citing Words and Phrases, 
“Taken’’). 

(For other cases, see Insurance, Dec. Dig. § 430.) 

Error to Third Branch Appellate Court, First District, on Appeal from Superior 
Court, Cook County; Charles A. Williams, Judge. 

Assumpsit by the Kimbell Trust & Savings Bank against the Hartford Accident 
& Indemnity Company. Judgment for plaintiff was affirmed by the Appellate Court 
(248 Ill. App. 23), and defendant brings error. Judgments reversed. 

Defrees, Buckingham & Eaton, of Chicago (Don Kenneth Jones and John Mer- 
rill Baker, both of Chicago, of counsel), for plaintiff in error. . . 

Rathje, Wesemann, Hinckley & Barnard, of Chicago (Francis E. Hinckley, of 
Chicago, of counsel), for defendant in error. 

Hearp, J. Plaintiff in error, the Hartford Accident & Indemnity Company, by 
leave of this court has sued out a writ of certiorari to review a judgment of the 
Appellate Court for the First District affirming a judgment of the superior court 
of Cook county in favor of defendant in error, the Kimbell Trust & Savings Bank 
against plaintiff in error. The action was brought in assumpsit by the bank against 
the indemnity company upon what is denominated a “securities blanket policy.” 
Among other things, it provided against direct loss sustained by the bank by reason 
of having during the term of the policy taken, as collateral to any loan, any forged, 
raised, or altered security. The term of the policy commenced May 27, 1924. On 
March 27, 1924, C. E. Miner borrowed at the bank $3,500 and gave a note of even 
date therefor payable 90 days after date. As collateral security for the loan he 
deposited with the bank 80 shares of Gulf States Steel Company common stock. 
On the maturity of the note it was renewed by the giving of another note payable 
90 days after date. The first note was marked paid and the collateral remained 
with the bank. On September 23, 1924, and December 31, 1924, there were like 
renewals for 90 days. The collateral at no time after March 27, 1924, was in the 
possession of Miner, but at all times remained in the possession of the bank. Subse- 
quent to December 31, 1924, the bank discovered that the security was forged and 
made claim against the indemnity company for the amount of its loss. The indem- 
nity company disavowed liability on the ground that the stock was forged and taken 
by the bank before the issuance of the indemnity policy to it. The bank thereupon 
brought suit against the indemnity company in the superior court of Cook county. 
The cause was submitted to the trial judge by agreement. There was a finding 
for the plaintiff for the sum of $3,910 and a judgment rendered against the indem- 
nity company for that amount, from which judgment an appeal was taken to the 
Appellate Court for the First District. 

It is contended by defendant in error that contracts of guaranty insurance are 
made for the purpose of furnishing indemnity to the assured, and in construing 
their provisions doubt and ambiguity must be resolved in favor of the assured and 
to effect the purpose for which they were made, and that when the language in 
the contract in question is so construed it must be held that the bank took the 
stock certificate as collateraal on the occasion of the taking of each of the series 
of promissory notes. The rule invoked by defendant in error has no application 
here. The contract of guaranty is couched in plain and simple language and there 
are no doubts and ambiguities. In the instant case it is prerequisite to liability on 
the policy that the raised security must have been “taken” while the policy was in 
effect. In Words and Phrases, vol. 8, p. 6847, it is said: “In its usual significa- 
tion the word ‘taken’ implies a transfer of possession, dominion, or control. A 
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thing is not taken unless such a change of status is effected.” At page 6848 of 
the same volume it is said: “ ‘To take’ means, in its general sense, to get into one’s 
possession or power; to acquire; to obtain; to procure.” In its common acceptance 
the word “take,” when used with reference to physical objects, means a physical 
change of an object from the possession of one person to the possession of the 
taker. It is not the synonym of “retain,” which Webster’s New International Dic- 
tionary defines, “to continue to hold, have, use, recognize, etc.; to keep in posses- 
sion, control, use, custody, etc.; to keep; not to lose, part with, dismiss or permit 
to escape.” By its express terms the contract of indemnity only applied to forged 
securities taken during the term of the policy. It did not apply to losses arising 
from forged securities “taken” prior to the term of the policy, even though the loss 
occurred during the term of the policy. The securities in question not having been 

“taken” by the bank during the term of the policy, the indemnity company was not 

liable for any loss occasioned to the bank by reason of their having been forged. 

The superior court should have sustained plaintiff in error’s motion to find the 
isstles in its favor, and the court erred in not so finding and in rendering judgment 
in favor of defendant in error. The judgment of the Appellate Court and the judg- 
ment of the superior court are therefore reversed. 

Judgments reversed. 

SECURITY STATE BANK v. ROYAL INDEMNITY CO. (No. 28350.) 
Supreme Court of Kansas. Jan. 12, 1929. 
273 Pacific Reporter 430. 
(Syllabus by the Court.) 

1. INSURANCE—ROBBERY OF INSURED BANK’S CUSTODIAN WHILE 
NOT PROVIDED WITH GUARD HELD NOT COVERED BY ROB- 
BERY POLICY REQUIRING GUARD. 

A policy of robbery insurance required that the insured should provide a guard 
for each custodian while conveying insured property outside the premises as a pre- 
caution to prevent loss; also, that the policy should not cover loss unless the insured 
took all reasonable precautions to safeguard the insured property. Held, that, where 
loss occurred through plaintiff’s custodian being robbed while not provided with a 
guard, recovery on the policy was barred. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

2. INSURANCE—FAILURE OF INSURED BANK’S EMPLOYES TO CAR- 
RY OUT INSTRUCTIONS TO PROVIDE GUARD FOR CUSTODIAN 
DELIVERING MONEY HELD NOT “UNFORESEEN CONTINGENCY” 
PREVENTING FORFEITURE OF ROBBERY POLICY. 

And further held, that failure of the employes of a bank to carry out directions 
of its managing officer, to provide a guard for a custodian while delivering money 
away from the bank’s premises (during which time the custodian was robbed), was 
not an “unforeseen contingency” (such as is described in the policy and set out 
in the opinion) as would avoid forfeiture of the insurance. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

Harvey, J., dissenting. 

Appeal from District Court, Wyandotte County; Edward L. Fisher, Judge. 

Action by the Security State Bank against the Royal Indemnity Company. From 
an order overruling its demurrer to plaintiff’s petition, defendant appeals. Reversed 
and remanded, with instructions. , 

A. L. Berger, of Kansas City, Kan., and E. R. Morrison, James E. Nugent, 
L. Newton Wylder, and Homer H. Berger, all of Kansas City, Mo. (D. C. Johns, 
of Kansas City, Mo., of counsel), for appellant. 

E. 5. McAnany, M. L. Alden, and T. M. Van Cleave, all of Kansas City, Kan., 
for appellee. 


Hopkins, J. The action was one to recover on a policy of robbery insurance. 
The decision turns upon the question whether the plaintiff lost its right of recovery 
by failure to send a guard with the messenger who was robbed. The defendant 
appeals from an order overruling a demurrer to plaintiff’s petition. The pertinent 
part of the petition alleged that: “In the statements made by plaintiff to the 
defendant, which are part of the policy hereto attached, as ‘Exhibit A’ the plaintiff 
stated that one guard wruld at all times accompany the custodian while conveying 
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insured property outside the premises of plaintiff. Plaintiff says that at the time 
and place of the robbery as hereinbefore described, no guard was accompanying 
said messenger or custodian. This, however, resulted from an unforeseen con- 
tingency beyond this plaintiff's control in this, to wit: That M. L. Briedenthal, 
cashier and managing agent of the plaintiff had, prior to the robbery hereinbefore 
set forth, instructed the employees of this plaintiff, whose duty it was to send mes- 
sengers or custodians with or to secure money, that a guard should accompany 
such messenger or custodian at all times, which instruction was violated on this 
particular day, during the absence of said M. L. Briedenthal, and without his fault 
or knowledge, or the fault or knowledge of the officers or directors of plaintiff; 
that prior to the robbery mentioned herein no violation of such instructions had 
occurred to the knowledge of the officers or directors of plaintiff; that the failure 
of a guard to accompany such messenger at the time of the robbery was due to 
the violation of the instructions given by said cashier and managing agent, as afore- 
said, by the employee sending such messenger and was wholly without the knowl- 
edge of the officers or directors of the plaintiff; that it was impossible for plain- 
tiff to foresee that such instructions would be violated and beyond its control to 
prevent it in this instance, its officers or directors having no knowledge thereof.” 

{1, 2] The clause of the policy under which the plaintiff sought to avoid failure 
to send a guard with the messenger reads: “If from some unforeseen contingency, 
beyond the control of the insured, the insured is unable to maintain any service 
or to perform any act specified in the schedule, and the risk assumed hereunder by 
the company is increased, the insurance granted by this policy shall not be forfeited, 
but the liability of the company shall be limited to such amount of insurance as 
the premium paid would have purchased under the company’s published manual of 
rates which was in force at the time of the issue of this policy.” The policy also 
provided: 


“The following precautions will always be taken by the insured to prevent loss: 

“(a) One guard (state number of guards who will accompany each custodian, 
while conveying the insured property outside the premises). * * * 

“This policy does not cover * * * loss or damage unless the insured has taken 
all reasonable precautions to safeguard the insured property nor unless the commis- 
sion of the robbery, if any, is established by reasonable evidence.” 

The defendant contends that the failure to send a guard as required by the 
policy voided liability thereunder; that the facts pleaded in the petition do not 
bring the case within the “unforeseen contingency” clause of the policy. We are of 
the opinion that the failure of the plaintiff to comply with the provision of the 
policy, with respect to sending a guard with the messenger, increased the risk of 
loss by robbery, and may reasonably be said to have constituted a direct cause of 
the loss in question. It has been held that the violation by the insured of his con- 
tract obligation contained in the policy precluded recovery by him. See Cobb v. 
Insurance Co., 17 Kan. 492; Insurance Co. v. Knerr, 72 Kan. 385. 83 P. 611; Ham- 
mond v. Insurance Co., 92 Kan 851, 142 P. 936, L. R. A. 1915F, 759; Crandon v. 
Insurance Co., 99 Kan. 785, 163 P. 458; Wood v. Insurance Co., 109 Kan. 801, 202 
P. 82. 

Kean v. National Surety Co., 241 N. Y. 252, 149 N. E_ 849, was a suit upon 
a policy of robbery insurance, wherein the insurer agreed to indemnify the insured 
against loss by reason of holdup or robbery while propertv was in transit, within 20 
miles of insured’s office, in the custody of an employe of the insured. The policy con- 
tained a provision that, if the property in transit amounted to more than $250,000, 
it should be in the custody of a partner of the insured or a regular employe, ac- 
companied by two guards at least 24 years of age, or if the employe or custodian 
should be 24 years of age, the guards should not be less than 21 years of age. At 
the time of the loss in question, government bonds in the sum of $400,000 were 
being transported outside of the premises of the insured by one Young, who was 
accompanied only by one youth, 18 years of age. During the course of his journey, 
and while within 20 miles of the place of business of the insured, he was held 
up and robbed of the bonds. The court said: 

“This condition the plaintiffs failed to fulfill, They did not perform their part 
of the contract, a condition precedent to liability. The bonds were carried through 
the street by Young, an employee, accompanied by a lad 18 years of age. The risk 
was materially increased by this fact. It was a vital and important part of the 
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agreement. And what is more, the omission was known to Young, for he frankly 
states in his testimony that he knew when he left the plaintiffs’ offices to make 
delivery of the bonds that he should have taken with him two guards of the required 
age. 

“The plaintiffs cannot expect the defendant to keep its part of the obligation 
when they have omitted a vital prerequisite of their own. We take this bond 
as we find it, placing upon the parties merely the obligations which they have vol- 
untarily assumed, and holding them to the natural consequences of their defaults. 
An insurance policy or bond is no different than any other contract, and comes 
within the same rules of construction. The purpose and attempt of the courts is 
to give to the language used by the parties its usual and ordinary meaning in the 
light of all the circumstances and conditions, having in mind, as did the parties, 
the nature of the transaction.” 

We are of the opinion that the plaintiff cannot avoid the consequences of its 
default by bringing itself within the provisions of another clause of the policy 
which, by the plain meaning of its language, is not applicable nor intended to excuse 
the default of which the plaintiff was guilty. The employe who dispatched the 
messenger is presumed to have been acting within the scope of his employment. He 
was performing one of the acts for which he was employed. Ordinarily the act 
of a duly appointed agent, within the scope of his employment, is in legal effect 
the act of the principal. ‘To hold otherwise would be to permit one to transact 
his business through agents and derive all of the benefits thereof without suffering 
any of the detriments which might be encountered. It cannot reasonably be said 
that the mere failure of an agent to comply with the letter of instructions, issued 
to him by his principal, constitutes a departure from the scope of his employment. 
Moreover, the plaintiff is a corporation. In the very nature of things it can act 
only through the physical agencies of its directors, officers, and agents. The act 
of an officer or agent of a corporation, within the scope of his authority, is in fact 
the act of the corporation. In the instant case the act of the employe of the 
plaintiff, in dispatching the messenger without a guard, was the act of the plaintiff 
corporation itself. It is perfectly apparent that the plaintiff in the instant case 
“did not take all reasonable precautions to safeguard the insured property,” for 
which reason the policy does not cover the loss. 2 

The judgment is reversed, and the cause remanded, with instructions to sustain 
the demurrer to plaintiff’s petition. 

Harvey, J., dissenting. 









RUSHING v. COMMERCIAL CASUALTY INS. CO. 

Supreme Court, Appellate Division, First Department. December 28, 1928. 
232 New York Supplement 255. 

1. INSURANCE—STIPULATION THAT LIABILITY INSURER RECEIVED 
NOTICE OF ACCIDENT 22 DAYS AFTER ACCIDENT HELD NOT TO 
ESTABLISH NOTICE WAS NOT TIMELY (INSURANCE LAW, § 109; 
CIVIL PRACTICE ACT, §§ 546-548). 


Where bankrupt insured’s tenant sought to recover against liability insurer under 
Insurance Law, § 109, for injuries for which she alleged insured was liable, stipu- 
lation in submission of controversy on agreed statement of facts, under Civil Prac- 
tice Act, §§ 546-548, that insured gave notice of accident to broker 20 days after 
accident, and that insurer received notice from broker 2 days later, held not to show 
that notice was not timely, so as to establish insured’s breach of contract for failure 
to give immediate written notice to insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE—RECITALS IN RELEASE EXECUTED BY INSURED, 
TRUTH OF WHICH PLAINTIFF REFUSED TO ADMIT, DID NOT 
ESTABLISH DATE INSURED LEARNED OF ACCIDENT (CIVIL 
PRACTICE ACT, §§ 546-548; INSURANCE LAW, § 109). 

Where stipulation in submission of controversy on agreed statement of facts, 
under Civil Practice Act, §§ 546-548, expressly stated that plaintiff did not admit 
truth of recitals in release executed by bankrupt insured, wherein latter admitted 
breach of liability policy by failing immediately to give written notice of accident, 
in which plantiff was injured, to insurer, recitals in release could not be consid- 
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ered as establishing date when insured learned of accident for purpose of determin- 
ing plaintiff’s right to recover from insurer under Insurance Law, § 109, providing 
that insolvency or bankruptcy of insured shall not release liability insurer, where 
execution against insured is returned unsatisfied. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


3. INSURANCE—THAT INSURED’S INJURED TENANT WAS IGNORANT 
OF INSURED’S RELEASE OF LIABILITY INSURER HELD NOT TO 
ESTOP INSURER SETTING UP RELEASE AS DEFENSE (INSUR- 
ANCE LAW, § 109). 

That injured tenant of bankrupt insured was ignorant of existence of insured’s 
release of liability insurer, which admitted insured’s breach of policy requirement 
of immediate written notice of accident, held not to estop insurer from setting up 
release as defense, on theory that tenant proceeded to judgment against insured in 
reliance on insurer’s implied representation through its physician, who examined 
her before action was commenced, and subsequent conduct of all proceedings by 
insurer on insured’s behalf, that it was interested in litigation and would be liable 
to tenant under Insurance Law, § 109, if insured proved financially irresponsible, 
in absence of showing that tenant changed her position. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


4. INSURANCE—RELEASE OF LIABILITY INSURER, EXECUTED BY 
BANKRUPT INSURED, HELD NOT TO AFFECT INJURED PARTY’S 
RIGHT TO RECOVER FROM INSURER; “TERMS OF POLICY” (IN- 
SURANCE LAW, § 109). 

Release of liability insurer, executed ‘by bankrupt insured, which admitted his 
breach of contract by failing to give insurer immediate written notice of accident, 
though binding on insured, held not to defeat injured tenant’s right to recover from 
insurer, under Insurance Law, § 109, providing that insured’s bankruptcy shall not 
release liability insurer; such defense not arising under “terms of the policy,” as 
required by statute. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

5. INSURANCE—DEFENSE OF BANKRUPT INSURED’S BREACH OF 
CONTRACT, ASSERTED BY LIABILITY INSURER AGAINST _ IN- 
JURED PARTY, MUST BE CONSIDERED IN LIGHT OF REMEDIAL 
CHARACTER OF STATUTE AUTHORIZING RECOVERY AGAINST 
INSURER (INSURANCE LAW, § 109). 

Liability insurer’s defense of bankrupt insured’s breach of contract, asserted 
against injured party claiming right to recover from insurer under Insurance Law, 
§ 109, providing that insolvency or bankruptcy of insured shall not release liability 
insurer, where execution against insured is returned unsatisfied, mut be considered 
in light of remedial character of statute and be scrutinized accordingly. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

6. INSURANCE—LEGAL RESULTS OF INSURED’S RELEASE OF LIA- 
BILITY INSURER ARE TO BE TESTED BY INSITJRER’S CONDUCT, 
NOT BY ITS DISCLAIMER OF CONSEQUENCES THEREOF (INSUR- 
ANCE LAW, § 109). 

_. Legal results of insured’s release of liability insurer after accident, as respects 

injured party’s right to recover directly from insurer under Insurance Law, § 109, 

providing that insolvency or bankruptcy of insured shall not release liability insurer 

where execution against insured is returned unsatisfied, are to be tested by insurer’s 
conduct, not by its disclaimer of cunsequences thereof. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


7. INSURANCE—BANKRUPT INSURED’S REMOVAL TO ANOTHER 
STATE BEFORE TRIAL HELD NOT “REFUSAL TO CO-OPERATE” 
AS RESPECTS INJURED PARTY’S RIGHT TO RECOVER AGAINST 
INSURER (INSURANCE LAW, § 109). 

_ Where bankrupt insured fully co-operated with liability insurer in defense of 
action by insured’s tenant for injury sustained in falling down unlighted stairway. 
and frankly told insurer that he had failed to keep stairway lighted between sunset 
and sunrise, held, that insured’s removal to another state was not prejudicial to 
insurer, since his testimony could not help insurer, and did not constitute such 
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“refusal to co-operate” with insurer, as to vitiate policy and preclude recovery by 
tenant from insurer, under Insurance Law, § 109. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Submission of controversy between Marjorie G. Rushing, as plaintiff, and the 
Commercial Casualty Insurance Company, as defendant, on an agreed statement 
of facts, under Civil Practice Act, §§ 546-548. Judgment directed for plaintiff. 

Argued before Dowling, P. J., and Finch, McAvoy, Martin, and James O’- 
Malley, JJ. 

Humes, Buck & Smith, of New York City (John R. Bartels, of New York 
City, of counsel; Irwin L. Tappen, of Paterson, N. J., on the brief), for plaintiff. 

Daniel Mungall, of New York City (Theodore H, Lord, of New York City, of 
counsel), for defendant. 

James O’Mat ey, J. The plaintiff is seeking to recover from the defendant in- 
surance. company the amount of a judgment in her favor against one Maetta, the 
defendant’s insured. Such judgment, by reason of the bankruptcy of the insured, 
has become uncollectible, and the plaintiff is claiming the benefits of a clause in 
the policy required by section 109 of the Insurance Law, which provides: 

“The insolvency or bankruptcy of the person insured shall not release the insur- 
ance carrier from the payment of damages for injury sustained or loss occasioned 
during the life of such policy, and stating that in case execution against the insured 
is returned unsatisfied in an action brought by the injured person, or his or her 
personal representative in case death results from the accident, because of such in- 
solvency or bankruptcy, then an action may be maintained by the injured person 
or his or her personal representative, against such corporation under the terms of 
the policy for the amount of the judgment in the said action not exceeding the 
amount of the policy.” 

The defense is based upon the grounds (1) that the insured breached the con- 
tract by failure to give immediate notice in writing of the accident; and (2) by 
failure fully to co-operate in the defense as required by the policy. In connection 
with its first defense, it relies upon a writing described as “Exhibit D,” attached 
to the stipulation of facts, in which the insured acknowledges a breach in respect 
to notice and relieves the defendant from all liability to him under the policy. 

[1] The plaintiff, a tenant of the insured, was injured on October 6, 1920, by 
falling down an unlighted stairway between the hours of sunset and sunrise. The 
defendant claims not to have received notice from the insured until October 28th, 
a period of 22 days after the accident. On November 8th following, it mailed to 
the insured written notice disclaiming liability on the ground that the notce was 
not timely. 

It is asserted by the defendant that a delay of 22 days in giving notice con- 
stituted a breach of the policy as a matter of law. But the difficulty with its -posi- 
tion is that there is no agreement between the parties on this essential fact. It is 
stipulated simply that the insured gave notice to the broker on October 26th, and 
that the defendant received notice from the broker on the 28th. Nothing appears 
to show when the assured had notice of the accident, except a recital in Exhibit D 
already referred to, and hereafter to be considered more in detail. The stipulation 
expressly provides that the plaintiff does not admit the truth of the recitals in such 
exhibit. It is obvious that the insured could not be expected to send notice until 
he himself knew of the accident. Moreover, the record discloses that he did not 
see the accident and was not present when it occurred, So far as appearas, there- 
fore, theré is nothing to show but that the notice was timely, and the defense based 
upon a breach in this respect is not available. 

We now come to a consideration of Exhibit D, already mentioned. The plain- 
tiff’s action against the insured was begun May 9, 1921. Thereafter, and on May 
26, 1921, the insured signed Exhibit D, which was prepared by. the defendant. This 
recited the accident to the plaintiff and knowledge thereof on the part of the insured 
on the day of its occurrence; the fact that he did not report it until October 26th, 
and that defendant received no notice until the 28th; defendant’s assertion that such 
failure constituted a breach of the policy and the assured’s concession of such 
breach; defendant’s previous disclaimer of liability; the commencement of plain- 
tiff’s action, and the desire of the insured to have it defended. Then followed 
defendant’s agreement to defend the suit in the name of the insured without cost 
to him, but without further liability to the insured or others for any sum paid in 
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settlement or by way of judgment recovered, and a further concession on the part 
of the insured that the defendant was not liable under the policy in any respect. 

[2] It is already noted that the truth of the recitals in this instrument with 
respect to notice to the defendant by the insured are not conceded by the plaintiff. 
They may not, therefore, be considered as establishing the date when the insured 
learned of the accident. The effect of the instrument on the rights of the plaintiff 
is, however, to be considered and determined. 

[3, 4] Defendant urges that its effect is to entirely relieve it from liability to 
the plaintiff; the latter, that it is a nullity so far as her rights in the premises 
are concerned. In addition the plaintiff seeks to invoke the rule of waiver by estop- 
pel. This asserted right is based upon the fact that she was ignorant of the exist- 
ence of the agreement of release between the defendant and the insured, and pro- 
ceded to judgment in reliance upon the defendant’s implied representation through 
its physician, who examined her before her action was instituted, and the subsequent 
conduct of all proceedings on behalf of the insured, including the trial, that it was 
interested in the litigation and would be liable to the plaintiff in the event that the 
insured proved to be financially irresponsible. 


We think that the principle of estoppel may not be applied, for the reason that 
there is nothing to show that the plaintiff changed her position. So far as it ap- 
pears, she would have proceeded to judgment against the insured in any event. 
But her claim that the defendant’s release by the insured cannot affect her claim 
rests on firmer ground. No doubt such agreement would bind the insurer, but can 
have no, such effect so far as the plaintiff is concerned. 


Section 109 of the Insurance Law 1s the measure of both plaintiff’s right and 
defendant’s obligation. “By express provision of the statute, the action is to be 
‘maintained by the injured person * * * against such corporation under the terms 
of the policy. ” Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 275, 
160 N. E. 367, 368. The statute makes the criterion of liability “the terms of the 
policy.” As was said in the last case quoted: “If the terms could be disregarded, 
insurers would be helpless to defend themselves against chicanery or covin.” 


The defendant here secks to avoid recovery under “the terms of the policy” 
by setting up a release executed by the insured. It does not rely upon a defense 
extended by the terms of the policy itself, but upon an agreement dehors the policy. 
Such a defense, we think, is excluded, not only by the specific language of the 
statute itself, but also by the policy behind its enactment. The very terms of the 
statute, which protect insurers against chicanery or covin, offer similar protection 
to the plaintiff against possible connivance between insurer and insured. The in- 
surer may defend on the ground of failure to give prompt notice and to co-operate, 
because the policy itself imposes such duties upon the insured. But it may not rely 
upon a release after/the acts, because such a defense does not arise under the terms 
of the policy. 

[5] In a case of this character we must consider the defense interposed in the 
light of the remedial character of the statute and scrutinize it accordingly. Mer- 
chants’ Mutual Automobile Liability Ins. Co. v. Smart, 267 U. S. 126, 45 S. Ct. 
320, 69 L. Ed. 538; Roth v. National Automobile Mutual Casualty Co., 202 App. 
Div. 667, 670, 195 N. Y. S. 865. 


[6] It is to be noted here, too, that the agreement relied upon does not purport 
to relieve the defendant from all liability or to constitute a full disclaimer. The 
defendant still obligated itself to undertake the defense of the action at its own 
expense. The legal results are to be tested by its conduct, not by its disclaimer 


of the consequences thereof. Miller v. Union Indemnity Co., 209 App. Div. 455, 
457, 204 N. Y. S. 730. 


[7] There remains the question whether the conduct of the insured was such 
a refusal to co-operate as to vitiate the policy. We are satisfied it was not. The 
insured fully co-operated until within two weeks of the trial. He made “a fair 
and frank disclosure of information reasonably demanded by the insurer to enable 
it to determine whether there is a genuine defense.” Coleman v. New Amsterdam 
Casualty Co., supra. He frankly told the defendant that he had failed to keep 
the stairway lighted as required by statute. His removal to California was in no 
way prejudicial, since his testimony could not possibly help the defendant. More- 
over, he had not been notified of the exact date when the case would be called, 
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and it is not claimed that he secreted himself. 
directed for the plaintiff. 
Judgment directed for plaintiff. Settle order on notice. All concur. 


HOULD v. MARYLAND CASUALTY CO. 
Supreme Court of New Hampshire. Hillsborough. January 2, 1929. 
144 Atlantic Reporter 261. 

3. INSURANCE—CLAIM THAT MISTAKE IN MAKING INDEMNITY 
POLICY COVER ONLY ONE BUILDING WAS UNILATERAL, IN 
THAT AGENT UNDERSTOOD THAT HE WAS INSURING ONE 
BUILDING, COULD NOT BE SUSTAINED UNDER FINDING TO THE 
CONTRARY. 

In bill for reformation of policy of indemnity insurance, claim that mistake in 
making policy cover one building, instead of two, was unilateral on ground that 
agent understood he was insuring one building only, could not be sustained, where 
court found under conflicting evidence that agent understood he was undertaking 
to insure both buildings; effect of finding on issues of law not being lessened be- 
cause reached on conflicting testimony. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


4. INSURANCE—RULE BINDING INSURED BY TERMS OF POLICY 
HELD INAPPLICABLE TO PROCEEDING FOR REFORMATION. 
Rule that insured is bound by terms inserted in policy does not apply to pro- 

ceeding for reformation. 


(For other cases, see Insurance, Dec. Dig. § 143[1].) 


7. INSURANCE—FAILURE TO READ POLICY NOT CONFORMING TO 
AGREEMENT IS NOT NEGLIGENCE AS MATTER OF LAW. 
Failure to read policy, which does not conform to agreement of parties, is not 
negligence as matter of law. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Exceptions from Superior Court, Hillsborough County; Burque, Judge. 

Bill by Alexandre Hould against the Maryland Casualty Company. Decree for 
plaintiff, and defendant brings exceptions. Exceptions overruled. 

Bill in equity, for the reformation of a policy of indemnity insurance, and for 
other relief. The plaintiff owned property on South Main street in Manchester, 
consisting of a block and a cottage, each fronting on the street. The plaintiff and 
his wife testified to negotiations looking to insurance covering the whole property 
and an agreement therefor, and that the defendant’s agent thereupon measured the 
whole street frontage of 75 feet. The policy reads: “Location Street 240 So. Main 
Street. * * * Street frontage 75.” The agent denied making a contract to insure 
the cottage. There was an accident in the cottage, and the plaintiff was then 
informed that the defendant claimed it was not covered. In the superior court 
Burque, J., found the facts to be as stated by the plaintiff, and ordered a decree 
for reformation, subject to the exceptions stated in the opinion. 

Frederic E. St. Cyr, of Manchester, for plaintiff. 

O’Connor & Saidel, of Manchester (Myer Saidel, of Manchester, orally), for 
defendant. 

PEAsLtE, C. J. The decree for reformation is attacked as being unsupported by 
sufficient evidence. In furtherance of this claim use is made of the unquestioned 
rule that in such cases there must be “ ‘a plain mistake, clearly made out by satis- 
factory proofs’ (1 Sto. Eq. Jur. § 157).” Searles v. Churchill, 69 N. H. 530, 531, 
43 A. 184, 185. 

[1] If there was evidence from which a finding in favor of the plaintiff could 
be made under this rule, this objection is untenable. The facts that the evidence 
was conflicting, and solution of the problem difficult, do not bar the relief sought. 
Searles v. Churchill, supra. 

[2] The issue was whether the policy should have covered two buildings or 
only one. The testimony of the plaintiff and his wife was that the contract was 
for a policy covering both buildings. The agent who wrote the policy testified 
that it was to cover only one. Certain parts of the policy tended to corroborate the 
plaintiff’s claim. It is manifest that this evidence was sufficient to call for a finding 
as to the fact in question. 


It follows that judgment must be 
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[3] The claim that the mistake was a unilateral one is based upon the assump- 
tion that the agent understood that he was insuring one building only. This seeks 
to substitute his testimony for the facts as found by the court. The conclusive 
answer to it is the finding made. Upon sufficient evidence, the court has determined 
that the agent understood that he was undertaking to insure as to both buildings. 
The effect of that finding upon the issues of law presented here is not defeated 
or lessened because it was reached after a consideration of conflicting testimony. 

{4]) Another defense made is that the plaintiff negligently failed to read his 
policy, and that if he had read it he would have known that it covered but one 
building. The rule that the insured is bound by the terms inserted in the policy 
(Duval v. Co., 82 N. H. 543, 553, 136 A. 400, 50 A. L. R. 1276, and cases cited) 
does not apply to a proceeding for reformation. The only bearing of the alleged 
fault of the plaintiff is upon the issue of unreasonable delay in bringing the bill. 

[5] One reason assigned for the finding that the plaintiff was not negligent 
is that if he had read the policy it would not have informed him of the error there- 
in. The policy, when applied to the physical situation of the property, was some- 
what conflicting, While it gave but one street number, it specified a street frontage 
covering that of both buildings. This provision, read by the insured in the light 
of the facts that the parties had agreed orally for insurance of both buildings and 
that the defendant’s agent then measured the whole frontage in the presence of 
the plaintiff, might well mean, to him, that the policy was inclusive. Watson v. 
Co., 83 N. H. 200, 140 A. 169. 

[6] In addition to this, there was testimony from the defendant’s agent that 
policies did not always state every street number, and that in a binder put on this 
policy after the accident it was stated that the 75-foot frontage was “already cov- 
ered.” He was unable to explain the discrepancies, and testified that “there is 
something wrong somewhere” with the policies. In view of all the evidence there 
was no error of law in the conclusion that the plaintiff did not negligently fail to 
ascertain the company’s position in the matter at an earlier date. 

[7] It is the rule in this jurisdiction that failure to read a policy which does 
not conform to the agreement of the parties is not negligence as matter of law. 
“It cannot be said that Dubray was in fault for relying on the agent’s representation 
or that the ordinary man in his situation would have read the policy to ascertain 
whether it evidenced the contract he made with the company.” Barrette v. Co., 79 
N. H. 59, 61, 104 A. 126, 127. 

[8, 9] The defense of laches in prosecuting the plaintiff's claim is disposed of 
by the facts found. It being established by the conclusions of the presiding justice 
that the plaintiff neither knew of the defect in the policy, nor was in fault for not 
knowing of it (Hathaway v. Noble, 55 N. H. 508), until shortly before this pro- 
ceeding was commenced, the delay in bringing the bill is satisfactorily accounted 
for. White Mountains Railroad v. Railroad, 50 N. H. 50. The issue as to laches 
is primarily one of fact. Alden v. Gibson, 63 N. H. 12; Page Belting Co. v. Prince, 
77 N. H. 309, 91 A. 961; Barrett v. Cady, 78 N. H. 60, 96 A. 325. There was 
no error of law in the finding that the claim was not barred by unreasonable delay 
in bringing the bill. 

[10] The defendant’s exception to the denial of its motion “that the verdict 
be set aside as against the law and the evidence” presents no question of law not 
already saved by an earlier exception. Bennett v. Larose, 82 N. H. 443, 136 A. 
254, and cases cited. 

Exceptions overruled. 

All concurred. 


SCHUBACH v. AMERICAN SURETY CO. OF NEW YORK. (No. 4723.) 
Supreme Court of Utah. Jan. 5, 1929. 
273 Pacific Reporter 974. 


2. INSURANCE—UNDER BURGLARY POLICY AGAINST THEFT FROM 
SAFE REQUIRING FORCIBLE ENTRY, APPLICATION OF FORCE 
TO INNER CHEST DOOR OF SAFE IS SUFFICIENT. 


Under policy of burglary insurance against theft from safe by persons making 
entry by force and violence leaving visible marks, application of force to inner 
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door or safe held within terms of policy, even though “visible marks” of forcible 
entry be found only on inner chest. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


3. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW ANY 
FORCE OR VIOLENCE WITHIN BURGLARY INSURANCE POLICY 
IN GAINING ENTRANCE TO SAFE. 

In action to recover on policy of burglary insurance against theft from safe, 
which required visible marks of forcible entry, evidence held insufficient to show 
any force or violence in gaining entrance to safe. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. INSURANCE—IN ACTION UNDER BURGLARY POLICY REQUIRING 
FORCIBLE ENTRY LEAVING VISIBLE MARKS, FAILURE TO IN 
STRUCT FOR DEFENDANT IF ENTRY WAS BY USE OF COMBINA 
TION AND KEYS HELD ERROR. 

In action on policy of burglary insurance requiring visible marks of forcible 
entry, failure to give instructions that if doors of safe were entered without force 
or violence leaving visible marks, or were entered by use of combination and keys, 
verdict should be for defendant, he/d prejudicial error. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

5. INSURANCE—FAILURE TO INSTRUCT THAT FORCIBLE ENTRY IN- 
TO DRAWERS WITHIN INNER CHEST AFTER OPENING DOORS 
BY USING COMBINATION AND KEYS WAS NOT FORCIBLE ENTRY 
INTO SAFE WITHIN BURGLARY POLICY, HELD ERROR. 

In action on policy of burglary insurance requiring forcible entry leaving visible 
marks, failure to instruct that if doors were all opened by use of combination 
and keys verdict must be for defendant, notwithstanding that entry was gained into 
drawers within inner chest by force and violence, held prejudicial error. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 


6. INSURANCE—VIOLENT ENTRY INTO DRAWERS OF INNER CHEST 
OF SAFE DOES NOT RENDER INSURER LIABLE UNDER POLICY 
REQUIRING FORCIBLE ENTRY INTO SAFE. : 
Under policy of burglary insurance requiring forcible entry into safe leaving 

visible marks, violent entry into drawers of inner chest of safe, after opening doors 

by use of combination and keys, does not render insurer liable. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

9. INSURANCE—EVIDENCE OF CANCELLATION OF BURGLARY POL- 
ICY AFTER BURGLARY HELD INADMISSIBLE. 

In action on policy of burglary insurance, admission of evidence that defendant 
canceled policies after burgl ary held erroneous, since such testimony was immaterial 
and irrelevant to any issue. 

(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from District Court, Salt Lake County; L. B. Wight, Judge. 

Action by William Schubach against the American Surety Company of New 
York. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Cheney, Jensen & Stephens, of Salt Lake City, for appellant. 

Wilson & Barnes and E. A. Rogers, all of Salt Lake City, for respondent. 

GivEon, J. This action was instituted to recover upon four insurance policies, 
for loss alleged to have been sustained by reason of the felonious extraction from 
a safe in plaintiff's premises of certain jewelry and money on the morning of 
March 9, 1927. The complaint contains four causes of action separately stated. 
The issuance and delivery of the policies by the defendant to the plaintiff is admit- 
ted by the answer. That the policies, were in force at the time of the alleged bur- 
glary is conceded. The several policies are attached to the defendant’s answer as 
exhibits and made parts thereof. Defendant denies liability. 

The case was tried to the court and a jury. Verdict was in favor of plaitniff. 
From the judgment entered on the verdict, defendant appeals. 

On March 8, 1927, plaintiff was conducting a retail jewelry store at 172 Main 
street in Salt Lake City, Utah. In the rear of plaintiff’s place of business he had 
a Mosler safe in which was stored valuable jewelry during nighttime. It 
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is claisned that the jewelry and money lost was feloniously taken from this 
safe. The safe had two outside doors. The doors when closed came to- 
gether in the center of the front of the safe. The lock on this door or 
these doors was a combination lock. On the inside of the safewas another door 
referred to as a fireproof or dustproof door. This door was also composed of 
two parts, and when closed the parts came together in the center of the safe. This 
inside door locked automatically when closed, but did not have a combination lock, 
and was opened by the use of a key. In the interior and about the center of the 
safe was a small chest designated as a cash chest or subtreasury. This inner chest 
was made of steel. It had a single door of rolled steel. It closed to the left as 
one faces the safe. There was a spring bolt lock.on its rear. When the door 
was closed, this bolt automatically entered a slot cut in the door stop placed there 
to receive it. The door stop was a thin strip of metal extending vertically along 
the left.of the inner chest and was screwed to the latter so as to permit the door 
when closed to be approximately flush with the front edge of the lining of the 
chest. This lining is frequently referred to in the record as the door jamb. In 
the interior of the chest were two small wooden drawers. These inner drawers 
were moved into place and withdrawn by means of two wooden knobs on each 
drawer. There was a wooden partition between the upper and lower drawer and 
also a light strip of wood running along above the upper drawer and against the 
upper part of the inner chest. This partition and this strip were made of light 
wood and would not resist any great pressure. There was a small lock on the 
edge of the walls of both inner drawers. They were locked with a key, and when 
locked a small bolt would extend up into the partition and strip last above referred 
to. The valuables which it is claimed were taken, according to the testimony of 
the witnesses for plaintiff, were placed in these small drawers within this inner 
chest at the close of business on the evening of March 8th. 

At the time of the burglary, plaintiff had in his employ working at his place 
of business Joseph Van Steeter, Robert C. Starr, John I. Thomas, and Mrs. Jennie 
Landaw. Mr. Van Steeter is sometimes referred to in the record as the chief 
clerk. He was in charge of the business when plaintiff was absent. Van Steeter 
and Schubach had the combination to the lock on the outer doors of the safe and 
also a key each to the inner dustproof doors, Mr. Schubach only had a key to the 
inner chest door. It also appears that there was a small wooden drawer without 
a lock immediately above this inner chest. The key to the inner chest was kept 
in this drawer along with other personal belongings of the plaintiff. The key was 
in the bottom of this drawer under some papers. It is the testimony of plaintiff’s 
witnesses that at the close of business on the evening of March 8th, valuable jewelry, 
consisting of diamonds and other valuable stones, together with a certain amount 
of money, was placed within the drawers in this inner chest; that the doors to the 
chest and the inner doors were securely locked; that the outer doors were closed 
and locked and so adjusted that they could not be opened without manipulating the 
combination or using violence. At the close of business, Van Steeter, with another 
employe, went to a restaurant. There they had dinner, after which they attended a 
class at a night school. At the close of this night school, Van Steeter drove immed- 
lately to his home in the western part of the city. He was unmarried and lived 
with his father and mother. On arriving at his home he found his father and 
mother absent. They had gone to a picture show. Shortly after entering the house 
he heard a knock on the front door. Upon opening the door he was confronted by 
three men, strangers to him. Some conversation was had between Van Steeter 
and these strangers. They called him by his first name, advised him that they 
were familiar with the Schubach place of business and knew his relationship to that 
business. They demanded that Van Steeter give them the combination to the safe. 
At first Van Steeter declined to do this. The demand was repeated, and a gun was 
pressed against his back with a threat that unless he gave them the combination 
they would shoot. It is Mr. Van Steeter’s testimony that he first gave to the in- 
truders a fictitious combinataion, but that later, when he was told that if he had not 
given the correct combination great bodily injury would be inflicted upon him, he 
gave the burglars the correct combination to the lock on the outer doors of the 
safe. In the meantime, however, Van Steeter’s parents had returned to the home. 
They were immediately taken into custody by the burglars and cautioned against 
giving any alarm, made to seat themselves facing the north wall of the room with 
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their backs to the intruders. The son was also compelled to aassume the same 
position, and all were kept in this position during the rest of the night. Two of 
the strangers all of the night, and part of the time three, were present in the home 
of the Van Steeters until about 7 o’clock in the morning. At about midnight the 
burglars demanded the key to the safe from young Van Steeter. The latter re- 
plied by stating that the key was in his pocket. They then took a bunch of keys 
from him. Nothing was taken from the Van Steeter home nor from the person 
of the father, the mother, or young Van Steeter, except the bunch of keys. At 
about 7 o’clock in the morning of March 9th, some one appeared and reported that 
the “job” had been finished. The burglars thereupon cautioned the Van Steeters 
not to make any outcry or give any alarm for a period of 15 minutes. Thereupon 
the burglars disappeared, and, so far as this record discloses, no trace has since 
been found of them or the jewelry which it is claimed was taken from plaintiff's 
place during that night. Shortly after the burglars left the Van Steeter home, an 
attempt was made to call the police station, but it was ascertained that the tele- 
phone wires had been disconnected. Young Mr. Van Steeter immediately got his 
automobile and drove to the police station, while his father went to a neighboring 
telephone and called up the plaintiff. Mr. Schubach immediately repaired to his 
place of business. Before he arrived there, one of his employes, Mr. Starr, who 
had-a key to the outside door of the store, had already arrived. The two drawers 
from the inner chest of the safe were outside of the safe and were located on a 
table or somewhere in the rear room, and a lot of other jewelry, such as watches 
and what is designated as “cheaper jewelry,” was scattered over different places in 
this rear room of the building. The drawer immediately over the inner chest in 
the safe was found in one of the back rooms. The key to the inner chest and the 
other personal belongings of plaintiff were in that drawer, and the private papers 
under which this key was kept were intact. There was no indication or evidence 
that the burglars had the use of this key in opening the door of the inner chest. 

At the close of plaintiff's testimony motion for nonsuit was interposed by de- 
fendant, and at the close of the testimony in the case motion for a directed verdict. 
Both were denied. The rulings denying these motions are assigned as error. 

The motion for nonsuit and the motion for a directed verdict are substantially 
the same. The principal claim in both of these motions is that there was no sub- 
stantial evidence in the record to support a judgment in favor of plaintiff. 

The refusal of the court to give certain requested instructions to the jury, and 
the giving of other instructions, as well as the rulings of the court in the admis- 
sion of certain testimony, are also assigned as error. 

Three of the policies of insurance sued upon contain the following provisions: 

“A. To indemnify the Assured for all loss by burglary occasioned by the ab- 
straction of any of such property from the interior of any safe or vault described 
in the Schedule and located in the Assured’s premises, by any person or persons 
making felonious entry into such safe or vault by actual force and violence of 
which force and violence there shall be visible marks made upon such safe or vault 
by tools, explosives, chemicals or electricity. 

“B. To indemnify the Assured for all damages (except by fire) to such safe 
or vault and to said property contained therein, and to the premises including 
furniture and fixtures therein, caused by such person or persons making or attempt- 
ing to make such entry into such safe or vault as aforesaid.” 

There is a like provision, differently worded, in the policy which is the basis 
of the fourth cause of action. It is not disputed by counsel that in legal effect the 
provisions in all of the policies are the same. 

When the plaintiff and his employe, Mr. Starr, arrived at the store on the 
morning of March 9th, the outside doors of the safe were locked. Later on, upon 
the arrival of Mr. Van Steeter, who had first gone to the police station, Van Steeter 
opened the safe by manipulation of the combination, He found no difficulty in so 
doing. It seems to be conceded that nothing that the burglars did had disturbed 
or rendered useless the combination of the outer door or doors. There is testi- 
mony, and the photographs before us corroborate that testimony, that on the morn- 
ing of the 9th one of the ornamental knobs of the center hinge of the right-hand 
outer door was off. The same was found lying near the safe on the floor. It is 
the testimony of the plaintiff and his witnesses that they had never before observed 
this knob being off. There were indentures on the knob at the time it was intro- 
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duced in evidence which indicated that it had been struck with a hammer or other 
heavy instrument. When these outside doors were closed and the handles by which 
they were opened and closed were in place, that is, vertical with the safe, the com- 
bination was then thrown off, and the doors could not be opened without again 
adjusting the combination. The upper end or knob of the left handle, by which 
the outer doors were opened, showed marks indicating that it had likewise been 
struck with a hammer or other heavy instrument. In opening the safe on the morn- 
ing of the 9th, Mr. Van Steeter manipulated the combination and without difficulty 
opened the doors. A Mr. Fowler testified in the case. This witness was engaged 
in the safe and lock business. He stated that he did all kinds of lock and key 
work, opening and repairing locks and safes and changing combinations. On the 
morning of March 11, 1927, at the request of the defendant company, he examined 
the safe at plaintiff’s place of business. He went over the combination dial, also 
the handle that threw the bolts, and found nothing whatever wrong. He twisted 
the dial to see if it swung freely and ‘ound that it did. He tried the lock on the 
inner double doors, examined the drawers contained in the money chest, and, ac- 
cording to his testimony, found nothing wrong and no marks of violence on the 
outside doors of the safe. He stated that the dial working the combination turned 
freely and was not bound. He further stated that if the dial had been struck a 
blow with a heavy instrument it would have been bound. He also stated that in 
his opinion, from his experience as a safe man, striking the handle on the outside 
door of the safe “would have no effect whatever with reference to opening the safe, 
even though the handle was broken off.” Neither the fact that Mr. Van Steeter 
opened this safe by manipulating the combination on March 9th, nor the testimony 
of Mr. Fowler, is anywhere disputed in the record. It is thus claimed that from 
this undisputed testimony—and it is apparent--that no force was used upon these 
outer doors which in any way enabled the burglars to gain admission to the safe. 
There is no claim made that there was any evidence of violence used on the inner 
or dustproof doors. It is apparent that these doors were unlocked by the use of 
a key, and it is a fair inference that they were unlocked with the key taken from 
Mr. Van Steeter at his home during the night of March 8th. 

The court instructed the jury that the burden was on plaintiff to prove that at 
the close of business on March 8th the safe was properly closed and locked with 
the combination thrown oft, and that the property alleged to have been stolen was 
then inclosed within the safe; that plaintiff’s safe was entered, and the property, 
or some of it, described in the complaint, was stolen therefrom; that entry into 
the safe was accomplished by actual force and violence, of which force and violence 
there were visible marks made upon the safe by tools, explosives, chemicals, or elec- 
tricity; that entry was not effected by the use of a key or by the manipulation of 
the combination and without actual force and violence of which there were such 
visible marks; that plaintiff was the owner of the property at the time of the alleged 
taking and also the value of the property taken. The court further instructed the 
jury that any force or violence, if any, by which the burglars extracted the com- 
bination and key or keys from Van Steeter, is not the kind of force and violence 
referred to in the policies of insurance, and also that if the jury should find that 
the only force and violence used was the force and violence by reason of which 
young Van Steeter was compelled to disclose the combination to the safe and de- 
liver the key or keys to the robbers, plaintiff could not recover. The court further 
instructed the jury that even though they found that there were marks made on 
the safe evidencing an attempt at violent entry by the use of tools, but nevertheless 
found that the safe was entered by the use of the combination and key or keys 
rather than by the use of tools, and without the aid of such force and violence, 
the existence of the marks in such circumstances should be disregarded and their 
verdict should be for defendant. 

The eighth and ninth instructions of the court were: 

“8 Evidence has been introduced in this case concerning certain marks alleged 
. exist upon the handle of the outer doors and upon the knob of one of the hinges 
of the safe. 


“You are instructed that the expression ‘visible marks’ as used in the phrase 
‘entry into the safe by actual force and violence, of which force and violence there 
shall be visible marks made upon the safe by tools,’ refers to visible indications of 
the use of tools directly upon the safe, the use of which tools resulted in gaining 
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entry into the safe. The presence on the safe of marks which were not occasioned 
by the use of tools resulting in an entry into the safe would be insufficient to render 
the defendant liable. In other words, mere scratches, blotches or abrasions appear- 
ing upon the safe but which under the evidence you may find are unconnected with 
an actual violent entry into the safe are immaterial. Therefore, unless you find 
from a preponderence of the evidence that the marks alleged to be visible upon the 
safe were caused by such force and violence through the use of tools as actually 
resulted in gaining entry into the safe your verdict must be for the defendant. 


“9. The court instructs you that the felonious abstraction of money or property 
from the safe of the plaintiff after entrance into the inner chest (sometimes re- 
ferred to as the sub-treasury of said safe), effected by the use of tools, is within 
the terms of the policies of insurance offered in evidence where tools were used 
upon the steel door of said inner chest or sub-treasury of said safe, notwithstanding 
the fact that the outer door of said safe was opened by using the combination, and 
notwithstanding that the dust or fire proof doors of said safe were opened by the 
use of a key.” 


{1] No exception was taken to the eighth instruction, and no complaint con- 
cerning the giving of the same is here made. Therefore that instruction, so far as 
this appeal is concerned, is conclusive upon the parties. As elsewhere stated in this 
opinion, it is not shown that any force applied to the knob or the hinge, or to the 
handle of one of the outer doors of the safe, aided in gaining entrance to the safe. 
Even though the marks were made by a hammer or other instrument in’ displacing 
the knob or in battering the handle of the outer door, the testimony is conclusive 
that such displacing the knob or battering the handle in no way enabled the burglars 
to gain entrance into the safe. It must therefore necessaarily follow that, under 
the court’s eighth instruction quoted, any force used in displacing the knob or in 
battering the handle did not influence the jury in returning a verdict for plaintiff. 

[2] Exception was taken to the court’s ninth instruction, and the giving of 
that instruction is assigned as error. It is earnestly argued here, as it was in the 
trial court, that the application of force to the inner chest door, if any force was 
shown to have been used, is not within the terms of the policy. 

The language of the policy quoted is that there “shall be visible marks made 
upon such safe or vault by tools, explosives, chemicals or electricity.” It appears 
from the policy that defendant knew the construction of this safe and knew the 
number of doors by which entry could be had into the interior of the safe and also 
into the inner chest or sub-treasury. There is a schedule in the policy in which 
the name of the insured appears, the location of the building wherein the business 
of plaintiff was conducted, and other information for the benefit of the insurer. A 
description of the safe is contained in item 8 of the schedule. In that item it is 
stated that the outer doors of the safe are locked with a combination lock, the in 
side with a key lock, and the inner chest door also by a key lock. It thus appears 
that the insurer knew that the safe not only had outside doors with a combination 
lock, but that it had middle doors and a chest door with key locks. It is a fair 
inference to charge the defendant with knowledge that valuables would be placed 
within the inner chest. The contract of insurance was to protect plaintiff against 
burglary accomplished by force and violence. It is a reasonable construction of the 
terms of the policies involved in this case to hold that the intent of the policies was 
that the indemnity should extend to and protect the insured against loss resulting 
from forcibly gaining entrance into this inner chest, even though the “visible marks” 
of such forcible entry be found only upon the inner chest. There is nothing in 
the language of the policies quoted to indicate that it was understood that the marks 
of violence should be on any particular part of the safe, either the exterior or the 
interior. Independent of the rule of construction recognized by all the authorities 
that, in case of doubtful or ambiguous language in a policy of insurance, it should 
be construed most strongely against the insurer and liberally in favor of the in- 
sured, we are of the opinion that a reasonable and fair construction of these policies 
authorized the giving of instruction No. 9. 

The Supreme Court of West Virginia, in a very recent case, C. Kalbitzer Co. 
v. Travelers’ Indemnity Co., 142 S. E. 251, had under consideration a burglary policy 
of insurance containing provisions similar to the provisions in the policies under 
consideration here. In the course of the opinion in the West Virginia case the 
court said: “But according to the terms of the policy, it is apparent that right of 
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recovery was not made to depend on force and violence so manifested, on the out- 
side door of the safe, or on both doors, as provided in some policies of indemnity 
of this same character. Such force and violence manifested on any part of the safe 
sufficient to make an entry will satisfy the terms and conditions of the policy upon 
which liability of the surety is made to depend.” 


The court in that case cited as supporting its judgment a number of the cases 
relied on by respondent here. The following cases lend support to our conclusion 
on this phase of the case: Schlessel v. Massachusetts Bonding & Ins. Co., 130 Misc. 
Rep. /78, 225 N. Y. S. 301; Fidelity & Casualty Co. of N. Y. v. Sanders, 32 Ind. 
App. 448, 70 N. E. 167; Johnston v. Fidelity & Deposit Co. of Maryland, 220 Mo. 
App. 753, 275 S. W. 973; Moskovitz v. Travelers’ Indemnity Co., 144 Minn. 98, 174 
N. W. 616; Fidelity & Casualty Co. of N. Y. v. First Bank of Fallis, 42 Okl. 662, 
142 P. 312; National Surety Co. v. Silberberg Bros. (Tex. Civ. App.) 176 S. W. 
97: National Surety Co. v. Chalkley (Tex. Civ. App.) 260 S. W. 216. 


[3] It is, however, very earnestly further contended by the appellant that if it 
be admitted that force or violence used in order to gain entrance into the inner 
chest falls within the terms of the policy, there is, nevertheless, no substantial evi- 
dence in this record of any force or violence that enabled the burglars to gain or 
assisted them in gaining entrance into the inner chest of the safe. That claim or 
contention presents the most serious question on this appeal. 


The lock on the door of the inner chest was on the inside of the door. It au- 
tomatically locked when the door was closed by the bolt in the lock passing into 
a slot in the door stop. The edge of the door fitted close against the door jamb or 
lining of this inner chest. The lock on the inner chest door was fastened to the 
door with three metallic screws. These screws when in place came through the 
steel door and were flush with the outside of the chest door. There is some evidence 
that on the morning of the 9th this lock was slightly loose on the door. One of 
plaintiff's witnesses testified that upon opening the inner door he tightened the 
screws with his fingers. There is no evidence, however, that any of the threads on 
the screws were broken or that there had been any pounding on the ends of the 
screws that extended through the door to its outer edge. The lock, however, was 
substantially attached to the door, and there is nothing to indicate that by reason 
of it being loose, if it was loose, there had been any force or blow, or that ‘such 
fact in any way aided the burglars in gaining admission to this inner chest. It ap- 
pears from the testimony of the witnesses, however, and likewise appears from the 
photographs introduced in evidence, that on the wooden partition extending ver- 
tically up and down the left side of this inner chest, and which divided it from other 
compartments of the safe, also upon the door jamb and door stop, there were cer- 
tain abrasions or marks opposite the lock on the chest door. The fact of the pres 
ence of these scratches or abrasions is not denied by defendant. That these 
scratches or marks constitute any evidence of violent entry into the safe, however, 
is very strenuously denied by defendant. Testimony was introduced on the part of 
defendant by experts to the effect that it would be impossible to open this inner 
chest door by the use of tools without leaving marks other than and in addition to 
the scratches or abrasions that appear on the door jamb and the door stop; that 
the marks or abrasions on the door stop and door jamb could not have been made 
by any instrument placed between the door when closed and the door jamb. There 
was also testimony on the part of defendant that the marks on the door stop could 
not have been made when the door was closed. Mr. Plumb, an expert testifying 
on behalf of defendant, quoting from the abstract, said: “It is not possible in my 
opinion for those marks on the doorstop to have been made while the door was 
closed because there is no space between the two when the door is closed to per- 
form such an operation. They fit quite tightly together. If you separate the door 
from the jamb with the door still closed I don’t think those marks could be made. 
I could see how those marks could be made by slamming the door against the 
stop and having something sharp in between, a key or something of that sort, but 
that is done when the door is partially opened.” 


The results of attempts made subsequent to March 9, 1927, to open the door 
of the inner chest of this safe, and also the steel door of the safe of a similar 
make, were detailed to the jury. The marks or abrasions resulting from these at- 
tempts lend some support to the contention of appellant that the marks or abrasions 
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on the walls of the chest and the door stop were no evidence of a forcible entry 
into this inner chest. y 


The testimony of the plaintiff and his witnesses is positive that an entrance had 
been made into this inner chest some time between the close of business on March 
8th and the morning of March 9th, and that valuable jewelry had been taken there- 
from, presumably by the persons making such entry. The testimony of a police 
officer, who appeared on the scene early on the morning of the 9th, is likewise to 
the effect that every indication pointed to the felonious taking of the jewelry claimed 
to have been placed in this inner chest. There is nothing to indicate that the burg- 
lars found and used the key to this inner chest which plaintiff testified was kept 
in the wooden drawer within the safe immediately over the inner chest. Entry into 
this inner chest was made possible either by the use of force and violence or by 
the use of a key. All of plaintiff’s testimony is to the effect that these marks or 
abrasions on the door jamb and the door stop were made there during the night 
of March 8-9. Plaintiff’s employes testified that they had never observed or noticed 
these marks or abrasions on the door jamb or the door stop prior to the morn- 
ing of the 9th of March. The plaintiff, quoting again from the abstract, testified 
as follows: “Referring to the inner chest * * * I saw markings * * * on the south 
side of the chest * * * and I noticed that lock as to whether it was loose or not 
that morning. * * * It was tight the night before. On the morning of the 9th Mr. 
Starr gave both screws two or three turns. He tried to fix it as near as he knew 
how, tightening it up. I saw the tongue of that lock, the little tongue that runs 
out and holds the lock when the door is shut. If you push that door shut it will 
lock itself. With the dust doors, the first inside doors, you shut them and then 
have to turn the knob before they lock, There is no knob on the inside chest. I 
saw the marks that morning * * * immediately on the edge of. the inner chest door. 
they appeared to be fresh. I did not ever notice them before. If a person walked 
up to that door he would notice them quite as readily on the door itself as you 
see them shown on that picture. * * * They were never there before to my knowl- 
edge. I never saw them before. I am positive they were never there before. The 
little bolts or locks of the inner drawers of that chest were both up. With refer 
ence to the wooden framework where the bolts would be when locked, the bottom 
drawer like it was almost torn off entirely and where the bolt is on the top there 
is a little wood torn out on the partition where the bolt is up. The place was torn 
out where it would have been if the drawer were in place and the bolt locked. The 
place was one-half inch in length. It is the same condition now as it was the first 
time I saw it on the morning of the 9th. It went clean through the wood. That 
was the lower drawer and the lock of the drawer was almost out. I had it put 
back on.” 

There was the testimony of a Mr. Flower, witness on behalf of plaintiff, who 
stated that he had been engaaged in the safe and lock business in Salt Lake City 
for a period of 18 or 20 years. He was employed by plaintiff to change the lock 
and the combination on the safe after this burglary. He testified that so far as he 
could remember he believed he saw marks on the edge of the door of the inner 
chest when he took the lock off to repair it; that he saw on the picture exhibited 
to him certain marks or scratches; that he had made certain experiments a week 
or so before the trial in opening the door to the inner chest; that he took a piece 
of wire, put it in the lock and unlocked it; that when he manipulated the lock with 
the wire he inserted a screwdriver between the door and the door jamb, and in that 
way opened the door to the inner chest. There is, however, no testimony in the 
record that the making of these marks or abrasions by the use of tools enabled the 
burglars to gain entrance into this inner chest. That is to say, conceding that the 
marks and abrasions found on the wooden partition and the door jamb of the chest 
were made by the use of tools on the night of March 8th, the marks and abra- 
sions are such that they are not evidence of the use of tools which enabled the 
burglars to open the door on this inner chest or to gain adimssion into the inner 
chest. Nor is there any testimony of an expert or other witness that in making 
these marks or abrasions by tools, if so made, entrance was or could have been there- 
by gained into the inner chest. The fact disclosed by the record that the door of 
the chest fitted closely against the jamb of the door, and that any effort to force a 
screwdriver or other tool between the door and the jamb would of necessity leave 
some marks or abrasions, leaves it reasonably clear that mere scratches on the wood- 
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en partition or on the outer edge of the door jamb would constitute no substantial 
evidence of the use of tools in gaining admission to the inner chest. 

No witness who testified in this action explained, or attempted to explain, how 
a forcible entry could be made into the inner chest by the use of tools leaving the 
marks that the evidence shows were found on the wooden partition, door jamb, and 
door stop of the inner chest. Counsel for plaintiff has not in his oral argument or 
in his brief shown, or attempted to show, how the marks on the inner chest could 
have been caused by tools used in making a forcible entry into the inner chest. 
In reading the record we are unable to see how the marks on the inner chest could 
have been made by the use of tools in making a forcible entry therein. 

There is considerable evidence about certain abrasions or marks found on the 
bevel edge of the bolt of the lock of the inner chest, and there is testimony that 
these marks or abrasions had never been seen by any one prior to the morning of 
March 9th. It is apparent from the construction of that lock that a burglar at- 
tempting to gain admission by the use of a screwdriver or other instrument forced 
between the door and the door jamb could not by any possible means make or 
cause these abrasions or scratches on the bevel edge of the tongue in the lock in 
the inner door. The bevel edges of the tongue or bolt are on the inside of the 
door when the door is closed. With the tongue or bolt in place, the bevel edge 
would be on the inside of the chest and inserted in the slot in the door stop, and 
could not be reached from the outside by any instrument while the door was closed. 
It further appears from the testimony that during later experiments in opening 
this door in forcing a screwdriver between the door jamb and the door opposite 
the lock, the bolt on the inner lock was bent, and in an effort to straighten it the 
bolt broke. Thereafter a new bolt or tongue was placed in the lock, and after a 
few days’ use similar scratches were found on the bevel edge of the new bolt. 
It thus appears that not only was it impossible to make the so-called scratches 
or abrasions on the bolt with any instrument from the outside while the door was 
closed, but that these abrasions or marks must have resulted from the insertion 
of the bolt into the slot made in the door stop to receive it. We thus are brought 
to the conclusion that there is no substantial evidence in the record to support a 
finding that force or violence was used in making entry into this inner chest. From 
such conclusion it follows that the court should have directed the jury to return 
a verdict in favor of defendant, unless there is other evidence of a forcible entry 
into the safe. 

[4-6] The defendant requested the court to instruct the jury as follows: 

“Tf you should find from the evidence that all three of the doors to the safe, 
that is to say, the outer doors, the large inner doors, and the door to the so-called 
inner or cash chest, were entered without force or violence leaving visible marks, 
in other words, if you should find that all of the doors were entered by the use of 
the combination and keys, then your verdict in this case must be for the defendant.” 

“If you should find from the evidence in this case that the outer doors, the 
large inner doors and the door of the cash chest were all opened by the com- 
bination and the use of keys, and without force or violence by the use of tools, 
but that the entry was gained into the drawers within the inner chest by force 
and violence applied to such drawers or the shelving thereof, either with or without 
the use of tools, then you are instructed that such entry to such drawers does 
not constitute entry into the safe under the terms of the insurance policy, and 
your verdict must accordingly be for the defendant.” 

The court did not give either of these requests. Nor did it give the sub- 
stance of either. It is our view that defendant was entitled to have these requests, 
or instructions including the substance of such requests, given to the jury, and that 
failure to give the instructions, either as requested, or the substance of them, was 
prejudicial error. 


In our judgment the terms of the insurance policies do not warrant a con- 
struction that evidence of a violent entry into the drawers of the inner chest, 
in the absence of force and violence having been used on other parts of the safe, 
renders the insurance company liable for any loss sustained by the abstraction of 
valuables from such inner chest drawers. There is no reference in the policies 
to these inner drawers. In the description of the safe the outer, inner, and the 
chest door are designated, but no reference is made to these inner drawers. These 
inner drawers were made of wood. The wooden strips that separated them were 
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such that little force was required to gain an entrance into the drawers after open- 
ing the doors to this inner chest. The small bolts in the locks on these drawers, 
when locked, extended into these strips. The policies of insurance issued by de- 
fendant were burglary insurance. Liability was conditioned upon forcible entrance 
into the safe. There is nothing in the language of the policies or in the nature 
of the contract of insurance to warrant a holding that force used on these inner 
drawers alone would create a liability on the part of the defendant. No case has 
been called to our attention where a court has held that violence used upon the 
inner drawers of a safe under like conditions as found in this record, without 
= of other violence on other parts of the safe, renders an insurance company 
iable. 

There is testimony in the record that the bolts of the locks of these inner draw- 
ers extended above the chest drawers into the wooden partition over each drawer, 
and that on the morning of the 9th these drawers had been taken from the inner 
chest; that the-bolts were then extending above the edges of the drawers; also, 
that there were certain abrasions or breaks on the wooden partition separating these 
drawers. It may well be that the jury, under the court’s instructions, were of the 
opinion that the condition of these drawers and the wooden partition which separ- 
ated them was some evidence of violence they had a right to consider on the 
question of making forcible entry into the safe. Holding, as we do, that gaining 
admission into these inner drawers by the use of force and violence only, and 
without evidence of other violence, is not, under the terms of the policies, sufficient 
to render the insurance company liable, it must necessarily follow that the failure 
to give the requested instructions, or some other instructions embodying the sub- 
stance of the requests, was prejudicial error. 

As a new trial must be granted, it is advisable, and we are required in this 
opinion, to consider other claimed errors. 

We are not to be understood as holding, neither do we hold, that the refusal 
of the court to give the requests to be hereinafter noted, in view of the general 
instructions given by the court, nor the rulings of the court upon the admission 
of certain testimony against the objection of plaintiff, would necessarily work a 
reversal of the judgment. 




















































[7] The court’s refusal to instruct the jury, as requested by defendant, to the 
effect that under the terms of the policies of insurance defendant would not be 
liable unless-the burglary was accomplished by a felonious entry into the safe, 
and that in order to come within the terms of the policies the safe must have been 
entered in the course of a genuine burglary taking place without the knowledge, 
consent, connivance, or complicity of plaintiff, and that the burden is upon plain- 
tiff to establish such facts by a preponderance of the evidence, is assigned as error. 
The court instructed the jury that the insurance policies introduced in evidence 
represented the contracts between plaintiff and defendant, and that the liabilities 
of defendant must be measured strictly by the terms of the policies, and that it 
was the province of the jury to determine whether or not plaintiff had sustained 
a loss which falls within the express terms of the policies. Likewise, that the 
burden was on plaintiff to prove by a preponderance of the evidence that he had 
sustained a loss falling ‘within the strict terms of the policies. In our judgment 
the court might well have given this requested instruction, especially in view of 
the so peculiar and unusual circumstances of this case. However, the failure to 
give the requested instruction, if error at all, ought not to be held to be so preju- 
dicial that standing alone it would work a reversal. 

[8] Defendant requested the court to instruct the jury to disregard all evi- 
dence of marks upon or violence to the handle of one of the doorknobs of the 
safe and the knob of one of the hinges. By reason of the fact that it conclusively 
appeared from the testimony that any marks of violence upon the handle of the 
doorknob or upon the knob of one of the hinges did not in any way enable the 
burglars to gain admission to the safe, the court should, in our judgment, have 
given this request. However, as the court did instruct the jury that any evidence 
of violence upon the safe that in no way contributed to or assisted in gaining en- 
trance should be disregarded, we do not regard the failure of the court to give 
this requested instruction error requiring a reversal of the judgment. 

[9] Plaintiff was permitted to introduce in evidence a letter written by defend- 
ant in May, 1927, canceling the policies theretofore issued to plaintiff. The intro- 


Cas. | Schubach v. American Surety Co. of New York 821 


duction of that testimony was strenuously objected to by defendant, and the ruling 
of the court admitting it is assigned as error. Under the terms of the policies, 
the insurance company could cancel them by giving the required notice and re- 
funding part of the premiums paid. Regardless of the company’s right to cancel 
the policies, any evidence tending to show that the policies had been canceled after 
the claimed burglary must of necessity be wholly immaterial to the issue made 
by the pleadings in this case. It ig conceded that the policies were issued by 
defendant and that they were in full force and effect at the date of the burglary. 
The rights of plaintiff and the liability of defendant are necessarily to be meas- 
ured by the terms of the policies then in force. Any subsequent cancellation or 
attempted cancellation of them could not affect the rights of plaintiff or the lia- 
bility of defendant. It will readily be seen that the testimony may have been 
prejudicial. While we do not hold that the admission of that testimony would 
work a reversal of the judgment, we are clearly of the opinion that the testimony 
was immaterial and irrelevant to any issue to be determined and that the objec- 
tions thereto should have been sustained. 


[10] There was also testimony introduced as to the relative amount of premi- 
ums charged by defendant for burglary insurance in Salt Lake City compared with 
the premiums charged for like insurance in other eities, such as Denver and ‘Los 
Angeles. It is our view that this testimony likewise was wholly ‘immaterial to 
any issue to be determined in this case. The parties had made their ‘contract. 
The premiums which defendant demanded for the issuance of the policies had 
been paid, and the amount of those premiums, whether greater or less than charged 
by defendant for like insurance in other cities, was not material. There is no 
claim that defendant coerced plaintiff into buying insurance, or that any representa- 
tions were made by the officers or representatives of defendant that the premiums 
charged were greater or less than the premiums charged for like insurance in 
other communities. 

From what has been said, it necessarily follows that the judgment of the 
court below must be reversed and the cause remanded to that court for a new 
trial. Such is the order. Appellant to recover costs. 


Thurman, C. J., and Cherry and Hansen, JJ., concur. 

Straup, J. (concurring). I concur in all of the rulings of the prevailing 
opinion. The only disagreement I have is as to the interpretation of the policy; 
as to the meaning of the language “entry into such safe or vault,” and abstraction 
of property “from the interior of any safe or vault.” The safe in question is 
something like 4%4 or 5 feet high and about 3 and one-half feet wide and about 
16 or 18 inches deep, inside measurement. It has two outside heavy steel doors 
manipulated by a combination lock. Inside of these are two lighter steel doors, 
referred to as fireproof doors or dustproof doors, opened and closed by means 
of a lock and key. These two sets of doors constitute the wall of the safe, the 
entrance to it. The interior of the safe is made up of numerous compartments, 
some open, where trays of jewelry and other articles were kept, tiers of numerous 
small drawers, and a compartment referred to as the “inner chest.” This inner 
chest is but about 12 inches wide, 10 or 10% inches high, and about 15 inches long 
extending to the back of the safe. It is inclosed by a light steel door manipulated 
by a lock and key. The chest is in about the center of the interior of the safe. 
Below it are open compartments extending across the width of the safe; above 
it a tier of small drawers, and on either side of it tiers of drawers and open com- 
partments. The chest itself contained a small open compartment and two small 
wooden drawers about 1134 inches wide, 2%4 inches high or deep, and about 14 
inches long extending to the back of the safe. In these drawers, as testified to 
by plaintiff’s witnesses, principally were kept diamonds and other valuable jewelry 
and from which the greater part of the valuable property was taken, in value about 
$30,000 or more. 

_It is the contention of the plaintiff that there was no “entry into such safe” 
until not only the two sets of steel doors and the inclosed doors of the chest had been 
entered, and not until the ‘wooden drawers inside of the chest also had been 
entered. The view taken by the prevailing opinion is that no “entry into such 
safe” had been effected until entrance was made through the door inclosing the 
small chest; that the “interior of the safe” was not reached or entered until the 
door of the chest was entered. It is my view that the small chest, the door of 
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which was about 12 inches wide and about 10% inches high and inclosing only 
the chest, was just as much the interior of the safe as were the tier of drawers 
and the open compartments above, below, and on either side of the chest. ‘These 
all occupied the interior ‘of the safe. Without them there was no inferior of the 
safe. It is my view that the safe was entered when entrance was effected through 
the two sets of steel doors, the outer heavy steel doors manipulated by a com- 
bination lock and the set of doors inside theneof manipulated by a lock and key. 
These, as I think, constituted the wall of the safe and the entrance to it. What 
was inside of them constituted the interior of the safe. The language of the 
policy is “entry into such safe or vault.” Had this been a vault and the entrance 
to which barred, as here, by two sets of steel doors, it could hardly be said that 
the vault had not been entered when entrance had been effected through the two 
sets of doors, and not until a small chest or compartment on the inside of the 
vault had been broken into or entered. ‘I think the better considered cases and 
the weight of authority construing such and similar language support these views. 
Blank v. National Surety Co., 181 ‘Iowa, 648, 165 N. W. 46, L. R. A. 1918B, 562; 
Wakem & McLaughlin v. Royal Indemnity Co., 241 Ill. App. 427; In re George and 
the Goldsmiths and General Burglary Ins. Ass’n, Ltd. (Canada 1899) 1 Q. B. 
595. 

On the record I think it clear, and as stated in the prevailing opinion, the 
entrance through the outside and the inner steel doors was effected by the manip- 
ulation of the combination lock and by means‘of a key and without any force or 
violence of which there were any visible marks that the entrance had been effected 
by such means. I also concur in the view that on the record there is not sufficient 
evidente to show that an entrance was effected into the inner chest by force or 
violence of which there were visible marks that entrance thereto had been effected 
by such means. But if there had been, I think that would not have helped the 
plaintiff any more than if there had been evidence of visible marks on one of the 
drawers on either side, or above, or below the chest that an entry thereto had 
been effected by force or violence and property taken therefrom. 
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MISCELLANEOUS 


WEINER v. AMERICAN CREDIT-INDEMNITY CO. OF NEW YORK. 
(No. 160.) 
Supreme Court of Michigan. Jan. 7, 1929. 
222 Northwestern Reporter 699. 

1. INSURANCE—INSURED, ALLEGING SALES TO INSOLVENT CORPO- 
RATION HAVING CREDIT RATING REQUIRED BY CREDIT INDEM- 
NITY POLICY, WAS BOUND TO PROVE THAT SALES WERE MADE 
TO SUCH CORPORATION. 

In action on credit indemnity policy, it was incumbent on plaintiff to prove 
that sales, alleged to have been made to insolvent corporation having required 
credit rating, were made to such corporation rather than insolvent subsidiary cor- 
poration of same name, to plant of which goods were shipped. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING, IN ACTION 
ON CREDIT INDEMNITY POLICY, THAT GOODS ALLEGED TO 
HAVE BEEN SOLD TO CERTAIN CORPORATION WERE ORDERED 
BY IT AND SHIPPED AT ITS REQUEST TO ANOTHER CORPORA- 
TION’S PLANT. 

In action on credit indemnity policy, evidence held sufficient to support jury’s 
finding that goods, alleged to have been sold to corporation having credit rating re- 
quired by policy, were ordered by it and shipped at its request to subsidiary cor- 
poration without such rating. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. INSURANCE—CORPORATION’S DIRECTION TO SHIP GOODS TO 
ANOTHER CORPORATION’S PLANT WOULD NOT AFFECT INSUR- 
ER’S LIABILITY FOR LOSS FROM SALES TO FORMER CORPORA- 
TION. 

Direction by corporation, to which sales were made, to ship goods to plant of 
another corporation, would not affect liability of credit indemnity company on pol- 
icy covering loss from sales to former corporation. 

(For other cases, see Insurance, Dec. Dig. § 432.) 


7. INSURANCE—VERDICT FOR PLAINTIFF, IN ACTION ON CREDIT 
INDEMNITY POLICY, HELD NOT AGAINST GREAT WEIGHT OF 
EVIDENCE ON ISSUE WHETHER HE KNEW OF CORPORATION TO 
PLANT OF WHICH HE SHIPPED GOODS AT REQUEST OF CORPO- 
RATION ORDERING THEM. 

Verdict for plaintiff, in action on credit indemnity policy, held not against great 
weight of evidence on issue whether plaintiff knew there were two corporations of 
same name as that to which sales, on which action was predicated, were alleged 
to have been made, when he made shipments to plant of other corporation at buyer’s 
request. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Error to Circuit Court, Calhoun County; Blaine W. Hatch, Judge. 

Action by N. W. Weiner, doing business under the assumed name of Albion 
Iron & Metal Company, against the American Credit-Indemnity Company of New 
York. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before Fead, C. J., and North, Fellows, Wiest, Clark, McDonald, 
Potter, and Sharpe, JJ. 

Beck, Hooper & Lockton, of Battle Creek, for appellant. 

James Mackey, of Marshall, and Burritt Hamilton, of Battle Creek, for ap- 

pellee. 

SHarpPE, J.. This action is brought to recover on a policy issued by the de- 
fendant on July 13, 1925, guaranteeing plaintiff against loss to an amount not ex- 
ceeding $25,000 due to insolvency of his debtors during one year thereafter, re- 
sulting from bona fide sales of scrap iron and metals delivered to firms in the 
United States or Canada having in the latest published book of the Bradstreet 
Mercantile Agency a commercial rating and its accompanying credit rating as tabu- 
lated in the policy. 

There were two corporations named Railway Materials Company, one an Illinois 
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corporation, with plants at Stevens Point, Wis., and Phoenixville, Pa., and the other 
an Ohio corporation, with a plant at Toledo. William M. Simpson was president 
of both companies. The stock of the Ohio corporation was all owned by the Illi- 
nois corporation. Both corporations became insolvent. The Illinois one alone had 
the rating required by the terms of the policy. 

Plaintiff's action is predicated upon sales claimed to have been made to the 
Illinois corporation. The amount is not in dispute. Plaintiff had verdict and judg- 
ment. Defendant seeks review by writ of error. 

We will consider the assignments in the order discussed by counsel. 

[1-3] 1. Admission of Proof. It was incumbent on plaintiff to prove that the 
sales were made by him to the Illinois corporation. While the policy was not is 
sued until July 13, 1925, plaintiff stated on cross-examination that the Railway Ma 
terials Company at that time owed him about $15,000. He was then asked: “And 
you wanted to have the company indemnify you for that backward, didn’t you?” 
On objection by plaintiff’s counsel for the reason that plaintiff made no claim for 
loss antecedent to the date of the policy, defendant’s attorney insisted on the ans- 
wer “as leading up to his knowledge as to the party with whom he was dealing 
later on in the transaction.” During the discussion which followed, the court said: 

“Tt is possible evidence is admissible to show that he knew of the other com- 
pany, but not what his losses were.” 

While other rulings were made which counsel say prevented them from pursuing 
this line of inquiry, when the entire cross-examination is read we think they were 
permitted to and did get before the jury their claim that plaintiff had extended 
credit to the Ohio corporation before the policy was issued, and that the sales there- 
after were made to the same company. They were permitted to show that, after 
the financial failure of both corporations, plaintiff signed a bill of complaint for 
filing in the District Court of the United States for the Northern District of Ohio, 
Western Division, in which he alleged that the Ohio corporation was indebted to 
him in the sum of $23,009.23, and prayed for the appointment of a receiver for 
said company. This bill of complaint was not verified by him or filed. He ex- 
plained the manner in which it was prepared by attorneys for the defendant and 
his lack of knowledge of its legal effect. While defendant's counsel preferred a 
number of requests to charge, there was none which presented the effect of such 
action on the part of the plaintiff. The jury were instructed several times in the 
charge that, in order to find for the plaintiff, they must find that the goods were 
ordered by the Illinois corporation and shipped at its request to Toledo. ‘That 
there was evidence to support this finding clearly appears. After Plaintiff's Exhibit 
2, which was a list of the invoices sent to “The Railway Materials Company, Chi- 
cago, Illinois,” on shipments made by plaintiff “Direct to Toledo Plant,” had been 
received in evidence, President Simpson was asked: “You purchased all materials 
referred to in Plaintiff's Exhibit II as president of the Illinois corporation?” and 
answered: “Yes, written on Illinois letterheads.” Plaintiff’s statement of account 
was made and sent to “The Railway Materials Company, Wrigley Bldg., Chicago, 
Tllinois.” It also appears that promissory notes, dated at “Chicago, Illinois,” and 
signed by “The Railway Materials Co., M. L. Garrity, Treasurer,” were sent to 
plaintiff from time to time to apply on such account. While more latitude could 
well have been allowed in connection with plaintiff’s dealings before the policy was 
issued, we cannot say that error affecting the verdict resulted from the rulings of 
the court in relation thereto. 

[4] 2. Confusion of Corporate Entities. It is urged that the jury were con- 
fused as to the liability of the defendant for loss sustained by the plaintiff; that 
it was not made clear to them that, unless the credit was extended to the Illinois 
corporation, no liability attached. Counsel are, we think, overtechnical in discuss- 
ing this assignment. Early in the trial, and during the direct examination of the 
plaintiff, his counsel said: 

“To simplify this I can say this that all my questions and all my claim is with 
reference that we are dealing with the Illinois corporation and not with the Ohio 
corporation. That is our claim.” 

In his instructions to the jury, the court said: 

“If you find as a fact from the evidence in this case that the plaintiff sold, 
shipped and delivered said scrap iron and metals to the Railway Materials Com- 
pany of Toledo, Ohio, then your verdict should be for the defendant, of no cause 
for action.” 
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The issue was thus squarely presented to the jury, and there can be no uncer- 
tainty as to their finding. 

[5, 6] 3. Error in the Charge. One of defendant’s requests reads: 

“And I charge you that for the plaintiff to recover in this case he must not 
only show by a preponderance of the evidence that he sold to the Illinois corpora- 
tion and not to the Ohio corporation, but that he also shipped to the Illinois cor- 
poration and not to the Ohio corporation, and that he also made delivery to the 
Illinois corporation and not to the Ohio corporation. He must show that he did 
all three things, sold, shipped and delivered to the Illinois corporation and not to 
the Ohio corporation and show each item by a preponderance of the evidence.” 

We do not understand this to be the law. The court clearly stated in the in- 
struction heretofore quoted that, if the sales were made to the Ohio corporation, 
and the goods shipped and delivered to it, plaintiff could not recover. If the or- 
ders were received from, and the sales made to, the Illinois corporation, its li- 
ability would in no way be affected by the direction given to ship to the Toledo 
plant. It is not unusual in business for orders to direct delivery to be made to a 
party other than the one giving the order, and a delivery so made is in legal effect 
a delivery to the party ordering the shipment. 

[7] 4. Verdict against the Weight of the Evidence. The record is quite con- 
vincing that the plaintiff did not know when the shipments were made by him that 
there were two Railway Materials corporations. The Ohio corporation maintained 
no office at Toledo, where its plant was located. Its business was handled from the 
Chicago office of the Illinois corporation. As before stated, the same persons acted 
as officers of both corporations. The test here to be applied is: Had the Ohio com- 
pany alone failed, could recovery have been had by the plaintiff against the Illinois 
corporation? The orders filled after the policy was issued were all sent to plain- 
tiff on the letterheads of the Chicago company and signed by its president. We are 
unable to see what defense it could have made to an action brought by plaintiff 
to recover thereon. 

It appears that the first information defendant received that there were two cor- 
porations was about November 3, 1925. What the plaintiff did thereafter was at 
the request, if not under the direction, of the officials and attorneys of the de- 
fendant company. 

We cannot say, after a consideration of the entire record, that the verdict is 
against the great weight of the evidence. 

The judgment is affirmed. 


PATRONS’ MUT. FIRE INS. CO. OF MICHIGAN v. HOLDEN et al. (No. 111 ) 
Supreme Court of Michigan. Jan. 7, 1929 
222 Northwestern Reporter 754. 

3. INSURANCE—BILL TO COMPEL FORMER INSURANCE SECRETARY 
TO ACCOUNT FOR MISAPPROPRIATIONS ON BUSINESS WRIT- 
TEN THROUGH AGENCY OF WHICH HE WAS MEMBER, JOIN- 
ING MEMBERS OF AGENCY AS DEFENDANTS, HELD NOT TO 
MISJOIN DEFENDANTS. 

Bill by insurance company against former secretary to compel accounting for 
business written through agency of which secretary was a member, charging mis- 
appropriations, and joining secretary and members of agency as defendants held 
not to misjoin defendants. 

(For other cases, see Insurance, Dec. Dig. § 56.) 

5. INSURANCE—EVIDENCE HELD NOT TO SHOW RATIFICATION BY 
CORPORATION OF CONTRACT WITH AGENCY GIVING IT PER- 
PETUAL RIGHT TO RENEWALS. 

Evidence held not to show ratification by insurance corporation of contract 
with agency of which secretary was a member, by which agency was given a per- 
petual right to renewals on insurance business contributed to corporation. 

(For other cases, see Insurance, Dec. Dig. § 84 [6].) 

6. INSURANCE—PERCENTAGE CONTRACT BETWEEN CORPORATION 
AND INSURANCE. AGENCY FOR WRITING BUSINESS HELD IN- 
VALID, WHERE MADE BY CORPORATE SECRETARY WHO WAS 
MEMBER OF AGENCY. 

Oral contract, whereby insurance agency wrote all of certain class of insur- 
ance for insurance corporation on percentage basis, held invalid, where made by 
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secretary of corporation, with agency of which he was a partner, and contract not 

being shown to have been fair and not being authorized by board of directors or 

stockholders. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

7. INSURANCE — AGENCY WITH PERCENTAGE CONTRACT MUST 
SHOW THAT CONTRACT WAS RATIFIED BY QUORUM OF DISIN- 
TERESTED DIRECTORS OF INSURANCE CORPORATION WITH 
FULL KNOWLEDGE THEREOF. 

Agency, given contract to write certain class of insurance on percentage ba- 
sis for insurance corporation, to rely on ratification of contract by the corpora- 
tion, was required to show that contract was ratified by quorum of disinterested 
directors with full knowledge of its character and purport. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

8. INSURANCE —INSURANCE AGENCY COULD RECOVER REASON- 
ABLE COMPENSATION FOR SERVICES PERFORMED UNDER IN- 
VALID CONTRACT. 

Though insurance agency was not entitled to damages for cancellation of agen- 
cy contract because contract had not been ratified by board of directors of insur- 
ance corporation with knowledge of its contents, agency was entitled to reason- 
able compensation for services performed for corporation in connection with con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

9. INSURANCE—AGENCY HELD NOT ENTITLED TO COMMISSIONS 
ON ASSESSMENTS VOLUNTARILY PAID TO MUTUAL INSURANCE 
COMPANY BEFORE NECESSITY OF EMPLOYING COLLECTORS. 
Insurance agency /eld not entitled, under contract with mutual insurance com- 

pany, to commissions on assessments voluntarily paid to the company, before there 

was any necessity to employ collector, since such an arrangement would be a fraud 
upon the policyholders, though agency would be entitled to reasonable compensa- 
tion for services performed. 

(For other cases, sce Insurance, Dec. Dig. § 84[2].) 

Appeal from Circuit Court, Ingham County, in Chancery; Charles B. Colling- 
wood, Judge. 

Bill ly the Patrons’ Mutual Fire Insurance Company of Michigan against Ells- 


worth A. Holden and others. Decree for plaintiffs, and defendants appeal. Modi- 
fied and affirmed. 


Argued before the Entire Bench. 

Thomas, Shields & Silsbee, of Lansing (Clayton F. Jennings, of Lansing, of 
counsel), for appellants. 

Kinnane & Leibrand, of Bay City (Dean W. Kelley, of Lansing, of counsel), 
for appellee. 

Freap, C. J. From its organization in 1901 to September, 1925, E. A. Holden 
was secretary and treasurer of plaintiff company, had general management subject 
to approval of the president, possessed the confidence of the directors, and was the 
dominating figure in its affairs. The company wrote farm fire insurance, desig- 
nating the risks as classes I and II. In 1920, under a law of 1919, it began to write 
mercantile and other risks as class III, Harold Holden was made superintendent 
of agents, a force of solicitors and reviewers of risks was built up, and approx- 
imately $3,000,000 of class III business was written. 

About the beginning of 1921, E. A. Holden, his son Harold, and his brother 
Berto, organized an insurance partnership under the name of Holden Agency, with 
Harold as active manager. As secretary of plaintiff, E. A. Holden made a verbal 
arrangement with Harold by which the agency took over the soliciting and writing 
of class III insurance for the company on a commission basis of 25 per cent. of 
premiums and one-half of membership fees on business produced by it. Under or- 
der of E. A. Holden, the class III insurance then in force or in process of closing 
was turned over to the agency, and it received commissions approximating 5 per 
cent. thereon. 

In October, 1922, the state insurance department, after report by its examiner, 
Traynor, criticized the agency arrangement on the ground that there was no con- 
tract between the company and the agency, and because E. A. Holden, as secre- 
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tary of plaintiff, was dealing with himself as a member of the partnership. E. A. 
Holden, for plaintiff, and Harold, for the agency, then executed a written contract 
which they dated November 1. On November 20, 1922, the board of directors of 
plaintiff, after considering the Traynor report and hearing E. A. Holden’s state- 
ment that he had withdrawn from the agency, adopted the following resolution: 
“Moved and unanimously carried that this Board confirm and approve of the ar- 
rangement and contract with the Holden Agency for producing class III business 
and the giving said Agency 25% of all receipts on class III business other than 
policy and membership fees and 50% of all such fees, copy of which contract is 
hereto attached.” The agency continued to write class III business until 1925, when 
the state insurance commissioner expressed the opinion that the agency was sapping 
the finances of the company, and at a meeting in September, plaintiff's board of di- 
rectors, after reading the contract, declared it canceled and notified the agency. 

Shortly thereafter, E. A. Holden resigned as secretary, an audit was made of 
his accounts, and, after conferences looking to an adjustment, this suit was com- 
menced to require him and the members of the Holden Agency to account for a 
large number of items which plaintiff claimed had been misappropriated by them or 
some of them. At the hearing, plaintiff withdrew some of its charges; the chan- 
cellor allowed some and rejected others. Defendants denied misappropriations, and 
the Holden Agency claimed damages of over $40,000 for cancellation of contract, 
on account ef being deprived of commissions on business written during the period 
provided in the contract for notice of cancellation and also for loss of commissions 
on future renewals. 

[1-3] Defendants made preliminary motion ‘to dismiss the bill on the grounds 
that it was multifarious, there was misjoinder of defendants, and plaintiff had an 
adequate remedy at law. Equity may compel an accounting where fraud is charged 
or fiduciary relations exist. Both were charged. There was no misjoinder. Mich- 
igan National Bank v. Hill, 181 Mich. 7, 147 N. W. 486. The bill had one pri- 
mary object, to reach funds misappropriated by or through E. A. Holden. The 
motion was properly denied. 

The issue around which many of the items in dispute revolve is the validity of 
the contract between plaintiff and the Holden Agency. In addition to provisions 
for payment of commissions and fees, the written contract contained the following: 

“The agency shall have exclusive right to all renewals on business it contri- 
butes to the company. 

“This contract may be canceled at any time as regards.new business by either 
party hereto by giving ninety days’ notice. 

“This is the oral contract or mutual understanding under which the company 
and the agency have been operating for nearly two years and now for the first 
time put into writing.’ 

Defendants contend that this contract was ratified by the resolution of the 
board of directors on November 20, 1922. Plaintiff claims that the clause regard- 
ing renewals was not known to the directors and the contract was not ratified. One 
director testified that a contract was read at the meeting of ratification. The 
others denied this. No lay director actually read the contract himself at that time, 
nor until after difficulty arose. The effect here claimed for it was not explained 
to them. 

[4, 5] An officer of a corporation may deal with the corporation if his acts 
are open and fair and known to the directors and stockholders. Barnes v. Spencer 
& Barnes Co., 162 Mich. 509, 127 N. W. 752, 139 Am. St. Rep. 587; Quinn v. 
Quinn Manufacturing Co., 201 Mich. 664, 167 N. W. 898. “The rule obtaining in 
a majority of jurisdictions is that a director may deal or contract with the corpo- 
ration where he acts in good faith and the corporation is represented by a quo- 
rum of disinterested directors or other independent officers or agents authorized 
to contract for it. Such a contract is not void per se nor is it voidable except for 
unfairness or fraud for which it will be closely scrutinized in equity. Similarly 
an officer may deal with the corporation if his acts are open and fair and known 
to the directors and stockholders, but all dealings between an officer of a corpora- 
tion and the board of directors must be scrutinized carefully, and to bind the stock- 
holders must bear evidence of having been in the interests of the corporation.” 14a 
C. J. 118, 119. “The burden of showing the validity of the contract and the fairness 
and honesty of his dealings with the corporation is on the director, officer or agent.” 
14a C. J. 120. “The contract is valid and unassailable when it has been authorized, 
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consented to, or ratified, by the body of the stockholders, or by all the stockholders, 
or by all the stockholders and directors. Also the contract is capable of being 
ratified by the lawful action of the board of directors expressed by a vote taken 
by a disinterested quorum.” 14a C. J. 120. 

Defendants contend that the contract gave the Holden Agency perpetual right 
to commissions on renewals of all business it contributed to the company; that it 
could not be canceled as to such business; that this provision was fair and in ac- 
cordance with the usual practice of insurance agencies. 

They did not substantiate the claim of fairness by the testimony of any wit- 
nesses familiar with the insurance business other than themselves. Without such 
testimony, it could hardly be held reasonable that an agency have a perpetual right 
to renewals; nor to any renewals, after termination of the contract, on the same 
basis as for writing the original business. 

The resolution of ratification contained no indication that the contract covered 
perpetual renewal right. The evidence is convincing that the directors of plaintiff 
did not understand that this provision was in the contract when they adopted the 
resolution in November, 1922. The fact that the first agreement was in parol, made 
by the secretary alone with his own firm, and that the subsequent written contract 
was executed by him for the company in advance of the meeting of the directors 
and was made with his close relatives and partners, are causes of grave suspicion. 
If the deal were fair, an officer of a corporation under such circumstances ordin- 
arily would have submitted the whole matter to the directors for negotiation, or at 
least have insisted upon participation by disinterested officers with authority. The 
written contract was so drafted that its full effect might easily escape notice, es- 
pecially of men who, like directors of plaintiff, were not versed in such affairs and 
had confidence in their secretary. The reading of the contract, if it was read at 
the meeting, would not have been likely to convey to the hearers the purport of 
the perpetual renewal clause. Nor did the secretary perform his duty in merely 
reading the contract. He owed the duty of complete frankness and disclosure in 
fully informing the directors not only of the words of the contract but of precisely 
what they meant. It is hardly conceivable that they would have approved the 
right to renewals after cancellation of the contract, without some limitation. The 
contract was not authorized nor ratified by the directors of plaintiff company in 
the form written. Their ratification did not go beyond the particular specifications 
set out in the resolution. 

[6-8] The original oral contract, if of the substance of the written agreement, 
was invalid because made by the secretary of plaintiff with a partnership of which 
he was a member, it was not shown to have been fair, and it was not authorized 
by the board of directors or stockholders. The original contract having been in- 
valid, the withdrawal of E. A. Holden from the agency, assuming the withdrawal 
was actual and effective, did not constitute the others members of the agency in- 
nocent third parties dealing at arm’s length with the corporation. To rely upon 
ratification of the contract, it was incumbent upon them to know that it was ratified 
by a quorum of disinterested directors with full knowledge of its character and 
purport. The written contract was of no effect to bind plaintiff, because by its 
terms it was merely written evidence of the void oral agreement, and, as a new con- 
gagement, it was not ratified by the board of directors with knowledge of its con- 
tents and effect, if indeed, under the circumstances, the board had power to ratify. 
The Holden Agency is not entitled to damages for its cancellation, but is entitled 
to reasonable compensation for services it performed for plaintiff in connection 
therewith. 

Defendants ask reimbursement on the quantum meruit for over $23,000 which 
they claim they expended in excess of commissions received by them, to write the 
insurance before cancellation of the contract. The computation was given by 
Harold Holden in a lump sum without substantiation by books or records and with- 
out specifications. There was no acceptable testimony of the value of the services 
in excess of receipts. We are particularly inclined to hold that the commissions 
and fees constituted fair compensation for business written by the agency, be- 
cause it was so conceded by plaintiff and the testimony leaves an abiding impression 
that such was the original agreement, as disclosed to and understood by the direc- 
tors, and that the insertion of the permanent renewal clause in the written contract 
was done and concealed from them under plan of E. A. Holden and Harold t« 
secure’an advantage over the corporation. The allowance by the chancellor of the 
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agreed commissions and membership fees for work done by the Holden Agency 
in writing class III business is approved. 

The record in the case is exhaustive, the accounts complicated, the items in 
dispute numerous, and no good purposé would be served in detailed discussion of 
them. They will be dealt with briefly. 

In connection with collection of delinquent assessments from 1915 to 1917, E. 
A. Holden made an agreement with an attorney to collect on a per diem basis, re- 
presented that the agreement was for percentage, and had returns made to the com- 
pany on the latter basis. While the applicable rule would charge Holden with all 
sums not properly accounted for, we appreciate the difficulty of explaining ancient 
matters, the accounts were not entirely clear, and we think the court reached a fair 
an in charging him with amounts traced directly to him, in the sum of $1,- 
667.34. 

On February 10, 1922, E. A. Holden received payment from the company of 
$150 for depreciation and use of his car by W. H. Keddy on Holden Agency busi- 
ness. The allowance of this item is approved, but it should run against E. A. Hol- 
den personally. 

The other items affecting E. A. Holden personally, and not the agency, are 
conceded debit of $58.60 and credit of $2,362.85. 

Items of $13,765.31, $365.61, and $83.85 are conceded credits to plaintiff in 
agency transactions. 

Defendants did not show that their charge of 5 per cent. for keeping accounts 
of insurance written by plaintiff’s employes in 1921 was reasonable, and allowance 
of item of $1,241.11 to plaintiff is approved. 

No testimony that membership fees on policies written by plaintiff’s agents in 
1921 were retained by Holden Agency was pointed out by plaintiff’s counsel, nor 
discovered in the record. The item of $618 allowed plaintiff should be stricken. 

{[9] At a June, 1923, meeting of the board of directors, a special assessment 
of $90,000 was ordered, $43,128.08 was voluntarily paid to plaintiff before October 
10, and $36,444.04 was collected by the Holden Agency or voluntarily paid to the 
company. The board did not authorize the employment of the agency to make the 
collection. But shortly thereafter, E. A. Holden, H. E. Straight, director of plain- 
tiff and an employe of the agency, and Harold Holden made a verbal arrangement 
by which the Holden Agency should collect the assessments and return to plaintiff 
75 per cent. of the original amounts; nothing being said about stipulated damages. 
Defendants claimed that President Moore participated in the agreement. Moore 
denied this. Whether true or not, Moore knew the agency was collecting. In 
July a meeting of a quorum of the board was had, the special assessment discus- 
sed, arrangements made for a vigorous campaign for collection by the company, 
but the claimed agreement with the Holden Agency was not presented to the board, 
not ratified, and several members did not know of it, while others had heard that 
the agency was to collect and understood it was to receive 25 per cent. of the 
amounts it actually collected. In a letter to the policyholders, E. A. Holden repre- 
sented that the duty of collecting was upon him and the whole reserve belonged to 
them. As payments came to the company, they were turned over to the agency, 
which deducted 25 per cent. and returned the balance to the company. To permit 
the agency commission on assessments voluntarily paid to the company before 
there was any necessity to employ collectors, under an arrangement so made, would 
be a fraud upon the policyholders. The agency would be entitled to reasonable 
compensation for the services it performed. Its claim of great expense in excess 
of receipts was not substantiated by the production of books or records nor by 
specifications capable of appraisal. The allowance to plaintiff of item of $10,780,02, 
retained by Holden Agency on collections made by the company before October 10, 
is approved. 

In connection with such special assessment, the Holden Agency collected some 
stipulated damages. There was nothing in its claimed arrangement which gave 
it the right to retain such damages. The amount of such damages chargeable upon 
assessments collected by the agency, after damages accrued, would be $8,436.05. 
It is claimed, and doubtless true, that such amount was not collected because the 
validity of such damages was in doubt until the opinion of this court in State 
Mutual Rodded Fire Insurance Co. of Michigan v. Randall, 232 Mich. 210, 205 
N. W. 165, 41 A. L. R. 973. Defendants have not shown the amount actually col- 
lected, and the court had no recourse except to charge the full amount to them. 
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The penalty of overcharge, if any, must be laid to failure of defendants to make 
frank disclosure or to keep proper records. However, the chancellor did not allow 
the agency collection fees on these damages, and we think they should be awarded. 
This item will be reduced 25 per cent. 

The other items of the account have been given due consideration, and the find- 
ings of the circuit court thereon are approved. Except as to the items named as 
applying to E. A. Holden personally, the decree charging the misappropriations to 
all the defendants is approved. 

The decree will be modified in accordance with this opinion, and affirmed with 
costs to plaintiff. 

North, Fellows, Wiest, Clark, McDonald, Potter, and Sharpe, JJ., concur. 


IN RE PEOPLE, BY BEHA, SUPERINTENDENT OF INSURANCE 
In re Second Russian Ins. Co. (two cases). 
Supreme Court, Appellate Division, First Department. December 28, 1928. 
232 New York Supplement 282. 

1. INSURANCE—THREE OF SIX DIRECTORS OF RUSSIAN INSURANCE 
CORPORATION HELD NOT ENTITLED TO POSSESSION OF SUR- 
PLUS FUNDS IN HANDS OF SUPERINTENDENT OF INSURANCE 
(INSURANCE LAW, § 63). 

Where Russian insurance corporation, which was destroyed and its property 
seauestered by Soviet government, ceased to function, three of its six directors, 
whose terms of office must have expired under its charter, held not entitled, under 
Insurance Law. § 63, to possession of its surplus assets in hands of superintendent 
of insurance as liquidator, and attorneys retained by them to represent corporation 
likewise had no authority to receive such funds which belonged to all of the stock- 
holders. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

James O'Malley and Finch, JJ., dissenting. 

Appeals from Special Term, New York County. 

Application of the People of the State of New York, by James A. Beha, State 
Superintendent of Insurance, etc., for an order to take possession of the property 
and conserve the assets for the benefit of the creditors of the Second Russian 
Insurance Company and interests of its policyholders, stockholders, and the public. 
From an order denying his motion to direct the attorneys appearing for said in- 
surance company to exhibit their authority to so appear and vacating the stay of 
proceedings in connection with the petition directing him to turn over the surplus 
funds of the insurance company to the alleged directors of said company, and 
from an order denying his motion to strike from the records certain parts of an 
affidavit of an attorney filed therein on the ground that certain statements therein 
recited were irrelevant, scandalous, and impertinent, the Superintendent of In 
surance appeals. Reversed, and motions granted. 

See, also, 219 Div. 46, 219 N. Y. S. 366; 223 App. Div. 378, 228 N. Y. S 
106; 224 App. Div. 105, 229 N. Y. S. 554. 

Argued before Dowling, P. J., and Finch, McAvoy, Martin, and James O’Malley 
JJ. 

" Clarence C. Fowler, of New York City (Chester B. McLaughlin, of New 

York City, of counsel), for appellant. 

Bonynge & Barker, of New York City (Robert J. Sykes, of New York City, 
of counsel; Paul Bonynge and William H. Harding both of New York City, 
on the brief), for respondent. 

Martin, J. [1] The Second Russian Insurance Company in November, 1927. 
applied to the court under section 63 of the Insurance Law for permission to 
take the surplus assets then in the hands of the superintendent of insurance as 
liquidator. He immediately countered that the petitioner was nonexistent, 
challenging the authority of the attorneys who purported to represent it. At 
the Special Term an order was entered upholding their authority. 


The deputy superintendent of insurance also moved to strike out certain 
allegations in the replying affidavit upon which the order had been made, seeking 
to expunge from the record certain words “as scandalous and impertinent. 
That motion was denied. An appeal has been taken from both orders. 

The Special Term decided not only that the attorneys had a right to appea: 
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but also that they were entitled to a transfer of the assets of the company. 
We are of the opinion that no such authority has been established and that the 
decision to the contrary was erroneous. 

The alleged retainer by the Second Russian Insurance Company dated and 
verified October 25, 1927, purports to have been signed on behalf of the com- 
pany by “A. De Sevaux, Director, M. Miller, Director, and S. Savitch, Director.” 
It was apparently verified by the alleged directors before the United States 
Consul at Paris, France. 

In the case of Russian Reinsurance Co. v. Stoddard, 240 N. Y. 149, 147 N. E. 
703, the Court of Appeals said that we must look to the charter to find the 
authority of these men. The charter provides that the business is to be man- 
aged by the board of directcrs and by the general meeting of shareholders to 
be held in March of each year in St. Petersburg. No general meeting of the 
shareholders has been held since 1917, more than ten years prior to the date 
of the alleged retainer. It further provides that the board of directors is to 
consist of six members, elected by the general meeting of the shareholders, to 
hold office for a period of six years, and the presence of at least three members 
of the board is made necessary for a valid meeting. The term of the officers 
and directors was six years, and by article 2177, vol 10, part I, Civil Code ot 
General Laws of Russia, a director was forbidden to thereafter hold such office. 
The power of the directors was very much limited by the charter. 

After the Soviet Government obtained control, three of the members of 
the board left Petrograd for South Russia. Three other members later leit 
Russia and attempted to set up an office at Christiania, Norway, assuming to 
establish a general headquarters of the board of directors. One member, Savitch, 
testified that the home office of the company and all its contents and property 
were seized in 1918, and that the only thing taken out of Russia was his power of 
attorney. 

Some of the directors of these companies have given assignments which 
have been held invalid. Such an assignment was under consideration in the 
case of Severnoe Securities Corporation v. Westminster Bank, 214 App. Div. 
14, 210 N. Y. S. 629. The history of the Severnoe Securities Corporation and 
its activities are referred to at length in the record and are a very interesting 
chapter in the liquidation of these insurance companies. 

In Russian Reinsurance Co. v. Stoddard, supra, where a similar question 
was under consideration, the court said: “The plaintiff if it exists at all is an 
artificial entity, a creature of statute, an abstraction rather than an actuality. 
It is in fact without existence in Russia which has given it birth; it may be in law 
nonexistent in the countries which recognized the Soviet Republic. It exists here 
solely by force of the juridical conception which we have pointed out should not 
be carried beyond the limits of common sense and justice. In testing a result 
by standards of common sense and justice we may look beyond all fictions to 
the facts behind them. At the present time this exiled corporation, unable to 
function in Russia, unable to hold stockholders’ meetings, can function if at all 
only through its directors, acting as its agents. A judgment in this action in 
favor of the plaintiffs is in effect a judgment directing delivery of the moneys 
to these directors by the present custodians. * * * Though this property in 
form belongs to the corporation, in fact, if it has not been confiscated, the 
policyholders, creditors and shareholders are eventually entitled to it. Certainly 
it does not belong long to the directors to do with as they will. The directors 
may not distribute these moneys in liquidation, for under the express provision 
of the charter, liquidation if ordered must be carried out by other officers.” 

Mr. Justice Manning, in Andre v. Beha, 211 App. Div. 380, 208 N. Y. S. 65, 
wrote a very clear opinion on the subject and appears to have covered the questions 
here involved. He said: 

“What possible security the hundreds of stockholders, of whom we know 
nothing, and who are not before the court at all, can have if this money is turned 
over to the plaintiff, is beyond my conception. And it seems to me that basically 
the judgment of the learned referee is erroneous, and that no such judgment as 
this should be permitted to stand. This very large sum of money, amounting to 
nearly $600,000, is now safely on deposit where the decrees or judgments of this 
court can reach it; and it is only through the instrumentality of our courts that 
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this money can be disturbed. According to the evidence in the case, the company 
has practically no liabilities; and if this be so, the money belongs to the stockholders, 
wherever they may be, here or in Russia; hence it seems to me that this court 
should not lend itself to any procedure which would take this large sum of money 
from the stockholders, and intrust it to the plaintiff or anyone else not clearly 
entitled thereto. * * * f , 

“The only stockholders who joined in his application are the two referred to 
Goutchkoff and Schwatzoff, and they are in the same situation as Andre himself. 
We have not before us the other stockholders in this corporation, of which there 
must necessarily be a large number; yet the learned referee says in his opinion that 
‘All of the stockholders now before the Court concede the authority of Mr. Andre 
and as this is a representative action, any absentee stockholders will be bound by 
representation.’ ” 

Speaking of the alleged power of attorney, at page 397 of 211 App. Div. (208 
N. Y. S. 81), he further said: “His alleged power of attorney is the basis for his 
technical claim to the funds in controversy. Regarding this document, a careful 
reading of it discloses that it apparently gives to Andre powers more conprehensive 
and extensive than the board of directors possessed under the company’s charter. 
This charter provides that a written definition of powers given to a general manager 
must be approved by a general meeting of stockholders. (§ 25, Charter.) This power 
of attorney was never so approved; and there is no pretense or claim that it was. 
It was executed in Moscow, in January, 1928, while the plaintiff was in that city 
as manager of the company. It may properly be construed as evidence of his au- 
thority then and in that country; but is it reasonable to suppose that it was ever 
intended to be in force and effect in America more than five years after the company 
was destroyed by the Soviet government of Russia and its property confiscated ?” 

If these funds belong to the stockholders, three directors whose term of office 
must have expired, who, in any event, have shown no authority to receive the 
assets of the corporation, should not be given an order of the court directing that 
the assets be paid to them. As pointed out by Mr. Justice Manning, the funds are 
safe where they are at the present time, and it would be unwise to take them from 
the state of New York to give them to these alleged directors without any protec- 
tion to the stockholders or other persons in interest. 

The state of New York may be entitled to hold these funds until the state 
department has finally settled the question of recognition. It is not likely they will 
be paid to a government that has already confiscated millions of dollars belonging 
to American citizens. 

A very striking example of how the funds might be distributed is shown by the 
record. The testimony and Exhibit 6 are most interesting in explanation of the 
method followed in distributing the $76,128.84 received in the Westminster Bank 
case. 
We are of the opinion, therefore, that no authority has been shown to warrant 
the transfer of these funds from the custody of the state of New York. Al- 
though appearances have been held sufficient in some cases in order to protect the 
rights of all parties in interest, it does not follow that the so-called directors 
should be given the funds of stockholders when the right to receive them has not 
been satisfactorily established. 

The order which denied the motion to strike out as scandalous certain allega- 
tions in the affidavit should also be reversed. The statements sought to be elimina- 
ted are unncessary for a determination of the matters involved and are un- 
warranted. 

[2] It is also stated that the motion was withdrawn, and it is therefore un- 
necessary to decide the questions submitted on these appeals. 

The simple expedient of withdrawing the motion after it has been favorably 
decided may not be successfully resorted to in order to prevent a decision on ap- 
peal of the important questions involved in this litigation. 

The orders should be reversed with $10 costs and disbursements, and the 
relief sought by the superintendent of insurance granted. 

Orders reversed with $10 costs and disbursements and motions granted. Settle 
order on notice. 

Dowling, P. J., and McAvoy, J., concur. 

Tames O'Malley, J. (dissenting). I agree that the order denying the motion 
to strike out the scandalous affidavit should be reversed and the motion 
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granted, but otherwise dissent. The proceeding in which, by this motion, it was 
sought to compel the attorneys for the moving parties to show their authority, has 
been withdrawn on consent. The question of authority to institute the proceeding 
is herefore academic. Morever, the only effect of the order appealed from was to 
hold that sufficient authority to make application had been shown. In no view 
could it be construed as conferring the right to receive the funds involved. As I 
read the majority opinion, its effect is to preclude the petitioners from hereafter 
making application of any character, even though such application might present a 
plan for distribution entirely satisfactory to the court. 

I therefore vote to dismiss the appeal from the order denying the application 
to compel petitioners to exhibit their authority. 

Finch, J., concurs. 


In re ATLANTIC INS. CO. 
Supreme Court, Special Term, New York County. January 11, 1929. 
232 New York Supplement 489. 

1. INSURANCE—SPECIAL STATUTE AUTHORIZING DISSOLUTION OF 
INSURANCE COMPANY HELD IMPLIEDLY REPEALED BY LATER 
1900 e331 STATUTES (LAWS 1925, c. 225; INSURANCE LAW [LAWS 
1909, c. 33] ). 

Laws 1828, c. 223, authorizing dissolution of an insurance company organized 
under Laws 1824, c. 59, and distribution of its assets under direction of chancellor 
or circuit judge, held inconsistent with, and to that extent impliedly repealed by, 
Laws 1925, c. 225, providing for transfer by superintendent of insurance to state 
comptroller of funds in hands of superintendent derived from old receiverships 
of defunct insurance companies, liquidated prior to enactment of Insurance Law, 
§ 63, and was in addition rendered nugatery by enactment of Insurance Law 
(Laws 1909, c. 33). 

(For other cases, see Insurance, Dec. Dig. § 4.) 


2. INSURANCE—STATUTE PROVIDING FOR TRANSFER TO STATE 
COMPTROLLER OF FUNDS OF DEFUNCT INSURANCE COMPANIES 
HELD NOT TO DEPRIVE STOCKHOLDERS OR THEIR REPRESEN- 
TATIVES OF PROPERTY WITHOUT DUE PROCESS (LAWS 1925, c. 
225.) 

Laws 1925, c. 225, providing for transfer by superintendent of insurance to 
state comptroller of funds derived from old receiverships of defunct insurance 
companies, liquidated prior to enactment of Insurance Law, § 63, held not invalid, 
as depriving original stockholders of company or their representatives of their 
property without due process of law. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


4. INSURANCE—STATUTE REQUIRING CLAIMS AGAINST FUNDS OF 
DEFUNCT INSURANCE COMPANIES TO BE PRESENTED TO COURT 
OF CLAIMS WITHIN YEAR HELD VALID AS IN NATURE OF 
STATUTE OF LIMITATIONS (LAWS 1925, c. 225; INSURANCE LAW, 

63). 

a of Laws 1925, c. 225, that claimants of funds of defunct insurance 
companies, liquidated before enactment of Insurance Law, § 63, must present their 
claims to Court of Claims within one year after its enactment, is in nature of 
statute of limitations, and within power of Legislature. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


7. INSURANCE—ONE APPOINTED AS “SUBSTITUTED TRUSTEE” FOR 
DEFUNCT INSURANCE COMPANY HELD IN FACT COLIQUIDATOR 
OF COMPANY WITH SUPERINTENDENT OF INSURANCE (LAWS 
1925, c. 225. 


The capacity and duties of one appointed “substituted trustee” by court order 
of defunct insurance company, funds of which had been transferred to state 
comptroller under Laws 1925, c. 225, are to be determined by the substance 
thereof, and not by mere form, and he is in fact a coliquidator of such company 
with superintendent of insurance. 


(For other cases, see Insurance, Dec. Dig. § 50.) 
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8. INSURANCE—STATUTE PROVIDING FOR TRANSFER TO COMP- 
TROLLER OF FUNDS OF DEFUNCT INSURANCE COMPANIES HELD 
NOT INVALID, AS DIVESTING TITLE OF “SUBSTITUTED TRUS- 
TEE” (LAWS 1925, c. 225; INSURANCE LAW, § 63). 

Laws 1925, c. 225, providing for transfer by superintendent of insurance to 
state comptroller of funds derived from old receiverships of defunct insurance 
companies liquidated prior to enactment of Insurance Law, § 63, held not invalid 
as divesting by legislative fiat title to funds of one appointed as “substituted 
trustee” for such a company. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


Application of certain stockholders of the Atlantic Insurance Company for 
the appointment of a trustee thereof in the place and stead of John B. Jones, 
the former trustee, now deceased. On motion of Frank P. Walsh, as substi- 
tuted trustee for said company, for an order directing the State Comptroller 
to hold the fund now standing to the credit of the Atlantic Insurance Company 
to abide the further order of the court, or transfer it to said substituted trustee. 
to be deposited with a depositary named by the court, to await the court’s further 
order, and for incidental relief. Motion denied. 

3ernard Cowen, of New York City, for the motion. 

Albert Ottinger, Atty. Gen. (Frederick D. Colson, Deputy Atty. Gen., of coun- 
sel), opposed. 

McGotprick, J. Application by Frank P. Walsh, as substituted trustee for 
Atlantic Insurance Company, upon notice to the state comptroller and the Attorney 
General, for an order directing the state comptroller to hold the fund now standing 
to the credit of the Atlantic Insurance Company to abide the further order of this 
court, or to transfer the same to said Frank P. Walsh, as such substituted trustee, 
to be deposited with a depositary named by the court to await the court’s further 
order, and for incidental relief. 

The sequence of events in the organization and subsequent proceedings con- 
cerning the Atlantic Insurance Company, which resulted in the fund now in ques- 
tion, are stated and set forth in the opinions of the court in Walsh v. State, 223 
App. Div. 319, 228 N. Y. S. 680 (3d Dept., April, 1928), and in Walsh v. State, 
248 N. Y. 408, 162 N. E. 298 (June, 1928), and need not be here repeated. 

It is now urged: (1) That chapter 225 of the Laws of 1925 does not super- 
sede or operate as a repeal of chapter 223 of the Laws of 1828. Further, it is 
contended that said statute of 1925 is unconstitutional and void on the following 
grounds: (2) That it divests the legal title of Frank P. Walsh, as substituted trus- 
tee, by legislative fiat, and deprives the said trustee and the stockholders of Atlantic 
Insurance Company and their representatives of their property without due 
process of law; (3) it contravenes article 6, § 1, of the state Constitution, in that 
it divests and excludes and restricts the Supreme Court of its jurisdiction. 

The determination of the constitutionality and the validity of chapter 225 of 
the Laws of 1925 was not necessarily and directly involved, nor was it determined, 
by the Court of Appeals in its decision in Walsh v. State, 248 N. Y. 408, 162 N. E. 
298, the court’s opinion stating: “The only question before the court is whether the 
substitute successor receiver of Atlantic Insurance Company is a ‘person entitled 
to the fund,’ within the meaning of chapter 225, Laws of 1925. * * * The Court of 
Claims properly dismissed the claim of the receiver on the ground that he was not 
a proper claimant to the fund. No other question is before the court for deter- 
mination.” 

[1] 1. The provisions of chapter 223 of the Laws of 1828 and of chapter 225 
of the Laws of 1925 are incongruous; they are plainly inconsistent, in which case 
those in the latter statute prevail, and to that extent the provisions in the former 
statute are in effect repealed. The intent of the Legislature to so work such a 
repeal is made especially clear where, as here, it appears that the latter statute was 
enacted upon the recommendation to the Legislature by the state superintendent of 
insurance, and in which he specifically mentions the fund of the Atlantic Insurance 
Company as one of those that he desired to have transferred to the custody of the 
state comptroller. In addition to this, however, it is my opinion that chapter 223 
of the Laws of 1828 was in effect rendered nugatory by the enactment of the In- 
surance Law, being chapter 33 of the Laws of 1909. 

Said insurance law is an exhaustive codification and revision, as appears from 
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the consolidator’s notes, of all prior statutory law covering insurance matters. It 
was designed and intended to reduce all prior statutes on insurance matters, whether 
special statutes or general statutes, to a complete and harmonious system, and, 
under the established decisions, was intended to be and is substituted in the place 
of all such prior statutes, and should be taken in insurance matters as the sole 
rule of action. Pratt Institute v. City of New York, 183 N. Y. 151, 75 N. E. 1119, 
5 Ann. Cas. 198 (1905); People ex rel. Roosevelt Hospital v. Raymond, 194 N. 
Y. 189, 87 N. E. 90 (1909); Lord v. Equitable Life Assur. Soc. of United States, 
194 N. Y. 212, 87 N. E. 443, 22 L. R. A. (N. S.) 420 (1909) ; Indiana Mfg. Co. v. 
Koehne, 188 U. S. 681, 688, 23 S. Ct. 452, 47 L. Ed. 651. 

When John D. Jones, receiver or trustee of Atlantic Insurance Company, died 
in 1895, the liquidation of said company had been fully administered, except for 
the administrative detail of distributing this fund of surplus assets now in question 
to those ultimately entitled thereto. Thereafter these funds, by court order of July 
18, 1921, were paid into the custody of the superintendent of insurance, which 
order provided: 

“Further ordered and decreed that the said state superintendent of insurance 
be and he hereby is authorized, directed and permitted to invest the amount so 
directed to be paid him, or so much thereof as he may deem necessary, in the 
United States government treasury certificates or other bonds or debentures issued 
by the United States of America, and keep such funds so invested to the credit of 
the said Atlantic Insurance Company or of the persons properly entitled thereto, 
until the further order of this court.” 

The expression in the above order, “until the further order of this court,” 
properly considered, means simply that the Supreme Court would make further 
orders on merely incidental matters, upon application of the superintendent of 
insurance, as provided and prescribed in section 63, as amended, of the Insurance 
Law. 

The Appellate Division of this department, in Matter of Knickerbocker Life 
Ins. Co., 199 App. Div. 503, 191 N. Y. S. 780 (1922), appeal dismissed 233 N. Y. 
604, 135 N. E. 936, vacated an order appointing a receiver of the assets and 
property of that insurance company and a referee to take proofs, and stated: 

“The superintendent of insurance, since the enactment of section 63 of the 
Insurance Law, has been the official liquidator of all insolvent insurance com- 
panies. The purpose of this law was to provide for an economical liquidation of 
insolvent insurance companies through the agency of a state department, and to pre- 
vent the waste of assets which theretofore had been occasioned through receiver- 
ships. No good purpose can be served by the transfer of the assets from the custody 
and control of the state department to a receiver. * * * The only effect of this order 
[appointing a receiver] will be to dissipate the funds in unnecessary receiver, 
referee and counsel fees.” 

[2, 3] 2. Chapter 225 of the Laws of 1925 did not deprive the original stock- 
holders of the Atlantic Insurance Company, or their representatives of their 
property or rights without due process of law. Although the term “due process 
of law” has properly been held not susceptible of exact and comprehensive 
definition, as its meaning necessarily varies with the dissimilarty in the pro- 
ceedings in which it is required (People v. Adirondack Ry. Co., 160 N. Y. 225, 
54 N. E. 689), it has always been held imperatively to require that, in all pro- 
ceedings of a judicial nature looking to a deprivation of life, liberty, or property, 
the person proceeded against is entitled as a matter of right to notice and an 
opportunity to be heard. People ex rel. Barone v. Fox, 202 N. Y. 616, 96 N. E. 
— Lawton v. Steele, 119 N. Y. 266, 23 N. E. 878, 7 L. R. A. 134, 16 Am. St. 

ep. 813. 


As to the “notice required by due process,” the form of the notice that shall 
be given rests largely with the legislative discretion. Personal notice is not an 
indispensable element of due process of law, and its requirement is met when the 
Legislature has prescribed a kind of notice by which it is reasonably probable 
that the party proceeded against will be apprised of what is going on against 
him and will be afforded an opportunity to defend (In re Barnes, 204 N. Y. 108, 
97 N. E. 508) and such notice may be given by publication (In re Union El. R. 
Co. of Brooklyn, 112 N. Y. 61, 19 N. E. 664, 2 L. R. A. 359; Happy v. Mosher, 
48 N. Y. 313). 
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[4] The provision of chapter 225 of the Laws of 1925, in substance, that 
claimants must present their claims to the Court of Claims, within one year 
after its enactment, namely, prior to July 1, 1926, is in the nature af a statute 
of limitations, and clearly within the power of the Legislature to enact, as it 
has been held that a year, or even six months, is a reasonable time to allow 
for the enforcement of existing demands. Halsted v. Silberstein, 196 N. Y. 1, 89 
N. E. 443; Rexford v. Knight, 11 N. Y. 308; People ex rel. Staples v. Sohmer, 
150 App. Div. 8, 134 N. Y. S. 543. 

[5] 3. I consider under the facts in this record that the rule announced in 
Masters v. Eclectic Life Ins. Co., 215 App. Div., 424, 213 N. Y. S. 669 (1st Dept., 
1926), should be applied where it was determined that the companion act to 
chapter 225 of the Laws of 1925, namely, chapter 184 of the Laws of 1924, which 
conferred jurisdiction on the Court of Claims to determine rights in funds of 
defunct life insurance companies, was not unconstitutional on the ground 
that it tends to divest the Supreme Court of its constitutional jurisdiction, for 
the jurisdictiom conferred by the Constitution does not inherently include 
administrative proceedings designed by legislative enactment for liquidation of 
insurance companies, and the Legislature had power to vest the determination 
of that question solely in the Court of Claims. 

[6] While in the case just cited it is stated that no jurisdiction had been 
theretofore “conferred upon the Supreme Court to determine the ownership and 
interest in these funds,” the Appellate Division held “that this liquidation under 
the statute is an administrative proceeding, committed by the Legislature .to 
the control of one of the state departments.” The performance of administra- 
tive duties cannot be imposed by the Legislature upon the Supreme Court, as 
such, except as to matters incidental to the exercise of judicial duties. See In 
re Davies, 168 N. Y. 89, 61 N. E. 118, 56 L. R. A. 855 (1901). Therefore, any 
jurisdiction to determine the ownership and interest of the funds of the Atlantic 
Insurance Company here in question was properly a subject for legislative action. 
Accordingly, the rule announced in the Masters Case, supra, is here controlling. 
Frank P. Walsh was appointed as such substituted trustee of the Atlantic Insur- 
ance Company by order of this court made October 2, 1924, and at that time 
such funds were and had been in the custody of the superintendent of insurance 
since 1921, in accordance with the provisions of the court order of April 18, 
1921. They were not directed to be turned over to Frank P. Walsh, as such 
substituted trustee, but the last-mentioned court order of October 2, 1924, 
provided: 

“III. That pending the further order of this court to be entered on notice to 
the superintendent of insurance and the Attorney General of the state of New York, 
all assets of the Atlantic Insurance Company now in the custody of the superin- 
tendent of insurance, pursuant to the order herein of July 18, 1921, and all sums 
which may be hereafter collected or recovered by the trustee herein appointed and 
deposited with the superintendent of insurance, shall be held and kept invested by the 
said superintendent of insurance for the benefit of the Atlantic Insurance Company.” 

Though designated in the order as “trustee,” Frank P. Walsh was really a 
liquidator, and no further duties remained concerning such funds than the adminis- 
trative detail of distributing them to those ultimately entitled thereto, namely, the 
original stockholders and the representatives, when ascertained. 

Tliough it may be deemed unessential and unnecessary to the determination of 
the precise question before the Court of Appeals in Walsh vy. State, 248 N. Y. 
408, 162 N. E. 298, supra, and technically may be termed obiter dicta, in my opinion 
the Court of Appeals correctly stated, and I hold that: “The fund in the hands of 
the superintendent of insurance and by him transferred to the comptroller pursuant 
to the act [chapter 225, Laws of 1925] was derived from an old receivership of a 


‘defunct insurance company’ which had been practically ‘liquidated prior to the 
enactment of section 63 of the Insurance Law.’ ” 


[7] In October, 1924, there was a statutory official liquidator for all insurance 
companies, namely, the superintendent of insurance, and by its order the court then 
appointed Frank P. Walsh also as a liquidator of this insurance company, though 
designating him in this order a “substituted trustee.” The capacity and duties of 
Frank P. Walsh under the order are to be determined by the substance thereof and 
not by mere form, and in substance and in fact he was appointed as a coliqui- 
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dator of this insurance company with the superintendent of insurance. Both the 
superintendent of insurance and Frank P. Walsh, as such liquidators, were subject 
to control and regulation by legislative action in respect to their administrative 
duties concerning such funds. 

In this situation the Legislature had full power and authority to enact 
chapter 225 of the Laws 1925, and when it took effect on April 1, 1925, the further 
duties of both Frank P. Walsh and of the superintendent of insurance in respect to 
these funds were only as therein regulated and prescribed. The 1925 statute did 
not divest by legislative fiat any title of Frank P. Walsh as trustee; in truth and 
in fact, Frank P. Walsh never was what is known to the law as a trustee, but 
was merely an administrative liquidator of a fund of a defunct insurance com- 
pany. For the reasons stated, the motion must be denied, but without costs. 

Frank P. Walsh, in good faith and as an officer of this court, has diligently 
proceeded under the provisions of the court order of October 2, 1924, and has 
necessarily incurred disbursements in the performance of his duties, and has 
rendered efficient services of unquestioned value to the stockholders of the Atlantic 
Insurance Company and their representatives. Though he erred in his application 
to prosecute claims in the Court of Claims, as has been determined by the Court 
of Appeals, the error was most excusable, in that his point of view was sustained 
by four of the Justices of the Appellate Division of the Third Department. 

Under the existing circumstances, it appears to me that proper, substantial, and 
adequate relief can and should be afforded to him and such stockholders and their 
representatives, and that an appeal to the Legislature therefor would not be in vain. 


JOHNSON v. SCHOOL DIST. NO. 1 OF MULTNOMAH COUNTY et al. 
Supreme Court of Oregon. Jan. 8, 1929. 
273 Pacific Reporter 386. : 

1. INSURANCE—FOREIGN MUTUAL INSURANCE COMPANIES MAY 
ISSUE NONASSESSABLE POLICIES SO LONG AS THEY MAINTAIN 
STATUTORY SURPLUS; “SUCH COMPANY” (OR. L. §§ 6399, 6408, 
6420; LAWS 1917, c. 203, § 23). 


Under Or. L. §§ 6408, 6420, foreign mutual insurance companies may issue 
nonassessable policies on cash premium plan so long as they maintain statutory 
surplus, since words “such company” in section 6408 do not refer only to com- 
panies organized in Oregon, under section 6399 et seq., which are subdivisions 
of same section in Laws 1917, c. 203, § 23, and must all be read together. 

(For other cases, see Insurance, Dec. Dig. § 57[3].) 

2. INSURANCE—NONASSESSABLE POLICY OF FOREIGN MUTUAL 
INSURANCE COMPANY IS NOT VOIDED BY SUBSEQUENT DEPLE- 
TION OF ASSETS AND SURPLUS (OR. L. §§ 6408, 6420). 

Nonassessable policy issued by foreign mutual insurance company under Or, 
L. §§ 6408, 6420, at time when it had required statutory surplus, is not voided by 
subsequent depletion of assets and surplus. 

(For other cases, see Insurance, Dec. Dig. § 57[3].) 


3. INSURANCE—INSURANCE CONTRACT DOES NOT BECOME INVALID 
BECAUSE COMPANY SUBSEQUENTLY BECOMES INSOLVENT. 
Contract of insurance, valid when issued, does not become invalid because 

company issuing it subsequently becomes insolvent. 

(For other cases, see Insurance, Dec. Dig. §§ 43, 63.) 

In Bank. 

Appeal from Circuit Court, Multnomah County; Walter H. Evans, Judge. 

On petition for rehearing. Rehearing denied. 

For former opinion, see 270 P. 764. 

Isham N. Smith, of Portland, and Glenn J. Fairbrook, of Seattle, Wash. 
(Shank, Belt & Fairbrook, of Seattle, Wash., and Platt, Platt, Fales & Smith, 
of Portland, on the brief), for appellant Northwestern Mut. Fire Ass’n. 

Sam H. Pierce, of Portland, for School Dist. No. 1. 

E. B. Seabrook and Plowden Stott, both of Portland (Malarkey, Seabrook 
& Dibble and Plowden Stott, all of Portland, on the brief), for respondent. 

Hewitt & Sox, of Albany, on the brief, amicus curiz. 
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Cosuow, C. J. [1] The original opinion was handed down October 2, 1928. 
270 P. 764. Plaintiff petitioned for rehearing, and assigns nine alleged errors 
in the original opinion. All of the alleged errors, however, are based upon the 
contention expressed as follows: 


“In other words our contention has always been that Section 6408 Oregon 
Laws does not, as far as foreign mutuals are concerned, excuse or relieve limited 
liability policy holders from the liability to the assessment required and pre- 
scribed in sub. (3) of Section 6416 Oregon Laws.” 


Plaintiff seems to concede that mutual insurance companies organized under 
the law of this state may lawfully issue policies of insurance fully paid up. He 
denies this privilege or right to foreign mutual insurance companies though 
duly authorized to write policies in the state of Oregon. Plaintiff arrives 
at this conclusion by construing the language in section 6408, Or. L., as limited 
to domestic corporations. The language referred to is as follows: 


“Any such company may fix the contingent and mutual liability of its mem- 
bers for payment of losses and expenses by a uniform rule set forth in its by-laws 
and policies and such mutual liability shali not be less than twice the amount 
of the usual advance assessment written in the policy; provided, however, that 
companies which have accumulated in the regular course of the business, assets 
of not less than two hundred thousand dollars, of which not less than one 
hundred thousand dollars is net cash surplus over and above all the require- 
ments of this act shall have power, subject to the approval of the insurance 
commissioner, while in that condition, to adopt by-laws limiting the liability of 
its policy-holders to the amount it may specify in its policies, and the power 
to issue policies with such limitation of liability to continue only during the 
time such corporation or association is in such financial condition; provided 
further, that every such corporation or association must print upon its policies 
such by-laws as well define the liability of a policyholder.” 

.It is the contention of plaintiff that “such company” refers only to com- 
panies organized in Oregon. It might be truthfully said that the word “such” 
refers to section 6399, Or. L., and following sections, all of which refer in a 
general way to companies organized under the laws of Oregon. All of these 
sections, however, including section 6408, are made applicable to foreign mutual 
companies by section 6420. We cannot adopt the argument of plaintiff without 
doing violence to the language of the statute. Said section 6399 is a part of 
section 23, c. 203, Laws of 1917. Section 6408 is section 231. Section 6420 is 23u. 
These sections are all subdivisions of the same section in the statute as it was 
originally enacted in 1917. They must all be read together. All of the sections 
are made to include foreign mutual insurance companies by said section 6420. 
We can find no justification at all for not applying the provisions in section 6408 
to foreign mutual insurance companies. The languages of the statute is: 


“The insurance commissioner of the (this) state upon receipt and examination 
of such statement and certificate and upon satisfying himself of the correctness 
thereof and of compliance with the laws of this state applicable as shown by this 
act shall issue to such corporation or association a certificate of authority granting 
it full power to transact business under this act.” 


[2,3] By the terms of section 6408 and 6420 defendant insurance company is 
authorized to write insurance policies for cash premiums. Such insurance com- 
panies are thereby authorized to make a valid contract to issue a policy of insur- 
ance for a definite sum paid to it without the power or right to levy any assessment 
for any future liabilities during the term of that policy. The language of the 
statute limits the power of an insurance company to write such policies while it 
maintains the assets and surplus described in said section 6408. If its assets and 
surplus should be depleted below theerequirements of the statute the insurance 
company could no longer issue valid policies for cash premiums. As long, how- 
ever, as it maintains the integrity of its assets and surplus it can continue to issue 
binding contracts. It having been duly authorized to issue such a policy of insur- 
ance, that policy would not be voided by a subsequent depletion of the assets and 
surplus. A contract of insurance valid when issued does not become invalid 
because the company issuing it subsequently becomes insolvent. The further ar- 
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— advanced by plaintiff is sufficiently met in the original opinion, to which we 
adhere. 


Rehearing denied. 


FISHBACK, State Insurance Com’r, v. BOTHELL BUS CO. (No. 21555.) 
Supreme Court of Washington. Nov. 30, 1928. 
272 Pacific Reporter 67. 

1. INSURANCE—ASSESSMENT OF MEMBERS OF INSOLVENT INTER- 
INSURANCE ASSOCIATION HELD PROPERLY BASED ON PREM- 
IUMS EARNED, RATHER THAN LIABILITIES ASSUMED (REM. 
COMP. STAT. § 7131). 

Assessment of members of insolvent automobile insurance exchange, organ- 
ized as interinsurance association under Insurance Code 1911, p. 229, § 86, par. 5, 
re-enacted as Acts 1915, p. 309, § 1 (Rem. Comp. Stat. § 7131), held properly 
based on premiums earned, rather than liabilities assumed under by-laws and 
“authority from subscribers,” or equally on members holding policies at different 
rates or premiums, with provisions in some for liability in alternative. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 


2. INSURANCE—ASSESSMENT OF MEMBER OF INSOLVENT INTER- 
INSURANCE ASSOCIATION ON BASIS OF PREMIUMS EARNED 
MONTHLY HELD PROPER, THOUGH INCLUDING LOSSES IN GIVEN 
MONTH BEFORE DATE OF POLICY ISSUED THEREIN (REM. COMP. 
STAT. § 7131). 

Assessment of member of insolvent automobile insurance exchange, organ- 
ized as interinsurance association under Insurance Code 1911, p. 229, § 86, par. 5, 
re-enacted as Acts 1915, p. 309, § 1 (Rem. Comp. Stat. § 7131), on basis of 
monthly premiums earned, held proper, though including losses in given month 
before date of policy issued in same month. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 


3. INSURANCE—ASSESSMENT OF MEMBER OF INSOLVENT INTER- 
INSURANCE ASSOCIATION HELD NOT ERRONEOUS, BECAUSE 
INCLUDING LOSSES UNDER POLICIES ISSUED BEFORE SUCH 
MEMBER ACCEPTED POLICIES. 

Assessment of member of insolvent interinsurance association on basis of 
premiums earned monthly held not erroneous, because including losses, after 
acceptance of policies, under policies theretofore issued, in view of provision of 
Rem, Comp. State. § 7131, that each member shall be individually liable with every 
other solvent member to ratably pay and discharge all losses. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 

4. INSURANCE—ASSESSMENT OF MEMBER OF INSOLVENT INTER- 
INSURANCE ASSOCIATION HELD NOT ERRONEOUS, BECAUSE 
INCLUDING LOSSES BY THEFT AND PILFERAGE, CONTENDED 
TO BE BEYOND ASSOCIATION’S POWER TO INSURE AGAINST 
(REM. COMP. STAT. § 7131). 

Assessment of member of insolvent interinsurance association, organized 
under Insurance Code 1911, p. 229, § 86, par. 5, re-enacted as Acts 1915, p. 309, § 1 
(Rem. Comp. Stat. § 7131), held not erroneous because including losses by theft 
and pilferage, contended to be beyond power of members’ common agent, under 
“authority from Subscribers,” to insure against, where only about 3 per cent. of 
association’s business and losses arose therefrom, policies contained printed 
provisions carrying such insurance, and authority from subscribers referred to 
policy form used by association and authorized agent to execute such contracts. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 


5. INSURANCE—MEMBER OF INSOLVENT INTERINSURANCE ASSO- 
CIATION CANNOT COMPLAIN OF JUDGMENT REQUIRING IT TO 
PAY ONLY AMOUNT RATABLY ASSESSED AGAINST IT INDIVID- 
UALLY AS JOINT JUDGMENT (REM. COMP. STAT. § 7131). 

Bus company, becoming member of automobile insurance exchange, organ- 

ized as interinsurance association under Insurance Code 1911, p. 229, § 86, par. 5, 

re-enacted as Acts 1915, p. 309, § 1 (Rem. Comp. Stat. § 7131), became bound 
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according to terms of statute to ratably pay and discharge all losses, and hence 
cannot complain of judgment requiring it to pay only amount ratably assessed 
against it individually after association became insolvent, on ground that it 
could not be bound jointly under authority from subscribers; such judgment 
not being joint. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 


6. INSURANCE—CORPORATION JOINING INTERINSURANCE ASSO- 
CIATION IS LIABLE TO RATABLE ASSESSMENT ON LIQUIDATION 
THEREOF, THOUGH NOT AUTHORIZED TO INSURE OTHERS 
(REM. COMP. STAT. § 7131). 

Corporation becoming member of interinsurance association, organized under 
Insurance Code 1911, p. 229, § 86, par. 5, re-enacted as Acts 1915, p. 309, § 1 
Rem. Comp. Stat. § 7131), becomes bound by contract to pay and discharge all 
losses ratably with every other solvent member under such act, and hence is 
liable for amount ratably assessed against it on basis of premiums earned 
monthly on liquidation of association, though its articles do not authorize it to 
insure others as ordinary insurance company. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 


7. INSURANCE—CORPORATION’S BY-LAWS HELD TO AUTHORIZE 
TRUSTEES’ APPOINTMENT OF AGENT TO TRANSACT BUSINESS 
OF INTERINSURANCE ASSOCIATION (REM. COMP. ST'AT. § 7131). 
Bus company’s by-laws, giving trustees full power to conduct its business and 

appoint such agents as they deem proper, held to authorize them to appoint 

agent, common to all members of interinsurance association, organized under 

Insurance Code 1911, p. 229, § 86, par. 5, re-enacted as Acts 1915, p. 309, § 1 

(Rem. Comp. Stat. § 7131), to transact business of such association. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 


9. INSURANCE—PROVISION THAT JUDGMENT ON LEVY OF 
ASSESSMENT AGAINST MEMBER OF INSOLVENT INTERINSUR- 
ANCE ASSOCIATION SHALL BE WITHOUT PREJUDICE TO FUR- 
THER LEVY HELD PROPER (REM. COMP. STAT. § 7131). 

Provision that judgment on levy of assessment against member of insolvent 
interinsurance association, organized under Insurance Code 1911, p. 229, c. 49, 
§ 86, par. 5, re-enacted as Acts 1915, p. 309, § 1 (Rem. Comp. Stat. § 7131), shall 
be without prejudice to further levy and recovery, if necessary to pay all liabili- 
ties and expenses, held proper to insure complete enforcement of each member’s 
statutory liability to ratably pay and discharge all losses. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 

En Banc. 


Appeal from Superior Court, King County; A. W. Hawkins, Judge. 

Action by H. O. Fishback, as Insurance Cammissioner of the State of 
Washington, liquidating the business and affairs of the Automobile Insurance 
Exchange, against the Bothell Bus Company. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Wright & Catlett, of Seattle, for appellant. 

John A. Homer, of Seattle, for respondent. 

Mircuet, J. The Automobile Insurance Exchange of Seattle was organized 
in 1919 as an interinsurance association under the Insurance Code of 1911, par- 
ticularly the fifth paragraph of section 86, c. 49, which was reenacted in 1915 
(section 1, c. 108), being section 7131, Rem. Comp. Stat. Thereafter it operated 
succesfully until January 1, 1923, after which date its liabilities and losses in- 
creasingly exceeded its income until December 29, 1926, when, in an action 
instituted by the Attorney General in the name of the insurance commissioner 
of the state, the superior court ordered the insurance commissioner to take 
possession of all the property, records, and effects of the exchange for the 
purpose of liquidation. The insurance commissioner designated F. T. Houghton 
as special deputy insurance commissioner to act in settling the affairs of the 
exchange. Upon taking charge, the deputy insurance commissioner, hereinafter 
spoken of as the department, collected a small amount of claims due the 
exchange, and upon proper notice to creditors a large number of claims were 
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presented, which upon a hearing in court were allowed in the approximate 
amount of $108,000. Besides this amount there were claims of subscribers for 
unearned premiums in the sum of $20,016.75. An assessment on the members 
was necessary. 

In order to arrive at a basis on which to levy assessments the department 
divided the policyholders into 48 classes; that is, one class for each month 
of the four years during which the exchange was operated at a loss. The 
earned income from premiums and some nominal sources for each month was 
then compared with the losses and liabilities incurred and accruing during that 
month, and a computation made by which the losses exceeded the income for 
each monthly period, to which was added 10 per cent. for administration expenses. 
In this way and upon this basis the proper assessment against each member was 
arrived at. Thus, for example: On a policy issued in January, 1923, and 
running for one year, the premium would be divided into 12 equal parts, because 
one-twelfth of the premium was earned each month that the policy was in force; 
then the liabilities acruing in the respective months that such policy was in 
effect would be charged to the respective months, and the differences between 
these two would give the amount of, loss above income, from which was computed 
the percentage of loss, and the assessment of each policyholder during that 
time would be determined upon that basis plus 10 per cent. for expenses. 


Upon this basis and by order of the superior court the department ratably 
levied an assessment upon all subscribers to the exchange who held policies at any 
time during the four years losses occurred. Notice of the levy was sent to the 
subscribers. To the defendant Bothell Bus Company three policies, for one year 
each, had been issued by the exchange on the following dates: June 24, 1922, Jan- 
uary 14, 1925, and January 14, 1926. The defendant refused to pay the assessments 
against it in the sum of $476.66, whereupon this action was commenced, which 
resulted in a judgment in that amount against it. The judgment further provided 
that there may be furher assessments and recovery against the defendant if 
necessary to effect payment of all liabilities and expenses. The defendant has 
appealed. 

The fifth paragraph of section 7131, Rem. Comp. Stat., particularly applicable 
here, portions of which we italicize, is a follows: 

“If it is formed to transact business as inter-insurers only between the par- 

_ ties forming the company and all parties who shall become members and inter- 
insurers therein, no such company shall be formed nor transact any business as 
insurers until not less than twenty-five persons or parties, each of whom must be 
worth in his or its own right not less than twenty thousand dollars above all liabili- 
ties. in property located within this state, such fact to be determined by the com- 
missioner, and in determining the same he may take the verified statement of such 
parties, and the signed reports of a reputable commercial agency having upward of 
one hundred thousand subscribers, which person or parties shall first prescribe and 
adopt the terms and conditions upon which they will be governed and become in- 
terinsurers each with the other, and each shall be individually liable with every 
other solvent member of such company to ratably pay and discharge all losses and 
legal claim accruing against such company: Provided, that the terms and condi- 
tions prescribed, adopted and entered into by such persons in becoming interin- 
surers shall embrace the terms and conditions which experience of similar com- 
panies has found to be efficient and adequate to promptly and equitably pay and 
discharge its obligations of which the commissioner shall be the judge: Provided, 
further, that the provisions of this paragraph shall only apply to interinsurers 
associations hereafter organized or hereafter applying for admission and authority 
to transact business in this state as interinsurers.” 

The case calls for a construction of the statute in fixing the basis or method 
to be used for levying assessments against policyholders and members of the Au- 
tomobile Insurance Exchange to provide funds to pay losses and liabilities which 
have been proven and established against it by proper proceedings, together with 
the expenses of administering the insolvent association. 

[1] The appellant contends the assessment was levied on a fundamentally 
wrong basis for five reasons: (1) In that it was based upon the premiums earned, 
and not on the liability assumed by the by-laws of the association, and the authority 
given by the defendant upon becoming a member of the exchange. The exchange 
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was organized under the Insurance Code and each member upon going into it 
designated as its agent a person, common to all, who transacted the business of the 
exchange at its office. Different kinds of insurance policies were issued on 
forms adopted by the exchange, such as fire, theft, and transportation; full 
coverage collision; property damage; liability, one person; liability, one accident. 
A member might take a policy covering one or more of the different kinds of 
insurance, while as to liability insurance covering injuries to persons it was 
fixed in alternative amounts, limiting liability on account of injury to one 
person or death at $5,000, and limiting liability on account of one accident 
involving more than one person to $10,000. The limits might be increased to 
$10,000 for one person and $20,000 for one accident, or other amounts as desired, 
while in the case of public carriers, such as the appellant, the amounts would be 
determined by the seating capacity of the stage as fixed by the statute law, 
ranging from $5,000.00 to $20,000.00, or still further increased beyond the 
statutory limit for the stage operator’s own protection. Policies were issued on 
three classes of automobiles, to wit, private automobiles, commercial automobiles, 
which consisted of commercial trucks, and passenger carriers, including stages and 
for hire automobiles. These different kinds of insurance, even in a given amount, 
were effected at different rates or premiums. One upon becoming a member 
of the exchange, executed and delivered an instrument, called “Authority from 
the Subscribers,” upon the back of which the by-laws of the automobile exchange 
were printed. The by-law principally relied on by the appellant is as follows: 

“Whenever any loss or losses occur, the same shall be apportioned against 
each subscriber who is a guarantor upon the policy or policies issued to the 
sufferer by fire or casualty of any kind, in such proportionate sum as the amount 
of liability carried by each subscriber upon the policy or policies is to the total 
amount guaranteed by all the subscribers on such policy or policies of insurance 
covering such loss or losses.” 

The provision on the face of the “Authority from the Subscribers” relied 
on by the appellant is as follows: 

“That no contract shall be made in our behalf which binds us jointly, it 
being expressly understood and agreed that the liability of each subscriber to 
the exchange shall be several and not joint, and the liability of each subscriber 
shall in no case exceed such proportionate sum as the amount of liability 
carried by each subscriber upon the policy, or policies and/or bonds, is to the 
total amount guaranteed by all the subscribers on such policy, or policies of 
insurance and/or bonds, covering such loss or losses.” 

The department, with its long experience in such matters, was unable to 
give the provisions of the two instruments any practical effective application in 
making the assessments. The trial court expressed the same view. Certainly 
in none of the writings executed by any of the parties is anything to be found 
which fixes the amount of the liability that each policyholder assumes with 
respect to the particular policy under which loss may fall or the method by 
which the liability is to be determined. To distribute a loss, as appellant argues, 
upon other members, according to so-called liabilities, or equally upon the mem- 
bers numerically, would be wholly uncertain as to the first and illogical and 
unfair as to the second, where the members liable hold policies at different 
rates or premiums, and some of which policies provide for liability in the alterna- 
tive. The exchange did not have, nor was it required to have, any reserve, 
so that its assets to meet losses and liabilities were derived almost exclusively 
from the premiums it received, and the record shows that during the four vears 
it operated successfully it met its losses out of a fund created by premiums 
received on policies issued, which in our opinion is the only practical method 
upon which to levy assessments under the statute which charges the members 
of the company to ratably pay the losses and claims. 





[2] 2. That the basis for the assessment was wrong, in that it included 
losses under policies issued before the defendant became a member. As we 
understand the assignment and argument, it is that it was wrong to include in 
the assessment a loss occasioned in a given month earlier than the date of 
appellant’s policy issued in that same month. Policies were issued at all times 
of each month, and losses occurred in the same way. In the plan of the depart- 
ment, if a policy for a year was issued on January 15, 1925, it was assessed for 
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the 12 monthly periods: of that calendar year, so that, if a loss occurred in 
January, 1925, prior to the 15th day of the month, the holder of the policy dated 
January 15 was assessed, but was not assessed for a loss occurring in any part of 
January, 1926. Technically speaking, appellant’s argument appears to be sound. 
But the statute must be given a practical meaning. The testimony in this case 
shows without any contradiction whatever that a vast amount of time has been 
necessarily spent by the department, with all its knowledge and experience in such 
matters, in working the matter out on the plan adopted. It also further shows 
that, while the technical plan suggested by appellant of a day to day period, 
rather than monthly periods, where there are altogether thousands of outstand- 
ing policies, dating from noon on the day of executing the policy, and the 
consequent necessity of ascertaining whether a given loss occurred before or 
after noon would be an almost limitless task, necessitating an expense nearly 30 
times the cost of the present plan, which in this case would equal or exceed the 
outstanding liabilities and hence would be unreasonable and impractical. — 
case of Stoddard v. Manzella, 123 Mise. Rep. 672, 206 N. Y. S. 140, discussed < 
similar situation. It dealt with a mutual insurance company and approved an 
assessment in proportion to premiums earned. It further discussed the validity 
of an assessment levied to pay losses and expenses of the company, and while 
the opinion was by a subordinate court its reasoning we think is sound. The 
court said: 

“With the situation existing of daily additions and withdrawals of members 
and policyholders, it is a practical impossibility to measure with precise exacti- 
tude the liability of each member for losses and expenses incurred. All that is 
essential to make the assessment a valid one is that it be based upon a fair 
method of calculation and be substantially correct.” 

[3] 3. That the assessment was wrong, because it included losses after 
defendant accepted its policies, but under policies issued before appellant 
assumed any liability. But the assessment in this respect was according to the 
plain terms of the statute. The appellant, it seems, was not one of the original 
organizers of the exchange; it joined later on. The statute quoted, applicable to 
nutual companies of this kind, speaks of its being formed “to transact business 
as interinsurers only between the parties forming the company and all parties who 
shall become members and interinsurers therein.” The statute then provides that 
each shall be individually liable with every other solvent member to ratably pay 
and discharge all losses and legal claims accruing against said company. It: is 
immaterial when the policy was issued upon which the loss occurred, provided 
the loss accrued while the appellant was a member. To help meet that loss 
was a duty, both under the statute and under appellant’s contractual relations. 

[4] 4. That the assessment was wrong, because it included losses which the 
agent or attorney in fact had no authority to insure against. This refers, as 
we understand, to insurance against loss by theft and pilfer rage, the contention 
being that such insurance was without the power contained in the “Authority 
from the Subscribers,” which, as contended, was limited to casualty insurance. 
\s a matter of fact, it appears that only about 3 per cent, of the business 
and losses of the exchange arose through theft and pilferage, but above that 
ind as controlling in this respect, the policies issued to the appellant contained 
printed provisions carrying theft and pilferage. It knew that the exchange was 
issuing that kind of insurance, and the “Authority from the Subscribers” to sign 
refers to the policy form used by the exchange and authorized the agent to 
execute such insurance contracts. 

5. That the assessment was wrong, in that the expenses of these proceedings 

liquidation of the affairs of the insolvent association should have been assessed 
in proportion to the risks or liabilities of the policyholders, or upon all members 

lly, and not in proportion to the premiums earned. What we have said of 

Plan of assessment to meet the outstanding claims of creditors applies with 

al force to the necessary expenses of the liquidation proceedings. 

‘[S ] Under this general assignment it is argued generally that, under the 
portion of the “Authority from the Subscribers” hereinbefore quoted, the appellant 
ould not be bound jointly. but only severally. The judgment in this case is not 

nt; it requires the appellant to pav only the amount ratably assessed against it 
idvally. And certainly the appellant, in becoming a member of the exchange, 
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became bound according to the terms of the statute to the same extent as if those 
terms had been incorporated in-its contract on joining the association, and the 
statute provides that each shall be individually liable with every other solvent 
member of such company to ratably pay and discharge all losses and legal claims 
accruing against such company; that.1s, the solvent members together shall ratably 
pay and discharge all losses and legal claims. That is nothing more than meeting 
the obligations and protection due to the public. Nothing more has been at- 
tempted by the department, nor by the judgment complained of. The way to avoid 
the obligation is not to join the association. 

[6] Next it is contended that the appellant corporation had no power to enter 
into the insurance business. We assume, without deciding, that the powers of the 
corporation mentioned in its articles, although very broad, do not authorize it 
alone to insure others as an ordinary insurance company does, but this is not that 
kind of business. It has not attempted, nor was it required, to qualify as an in- 
surance company under the laws of the state. In becoming a member of. this 
association its prime purpose was not to insure others, but to procure its own in- 
surance about 25 per cent. less than if purchased from a straight insurance com- 
pany. It is one of those separate entities the statuté speaks of as “persons or 
parties” who may associate as interinsurers, and upon becoming a member it be- 
comes bound not because of its other powers, direct or implied, but because of its 
contract in entering the association under the statute authorizing it to do so. 

It is further contended that “the trustees or stockholders of appellant never 
authorized the execution of the Authority from the Subscribers.” The record 
shows, however, that the appellant corporation had only two trustees, and that both 
of them signed and delivered the instrument. 


[7] Further it is contended that the attempt to delegate the authority of the 
board of trustees of appellant corporation to an agent or attorney in fact was be- 
yond the power of the board, and that such delegation and the contracts executed 
by such agent were void. Section 7 of the by-laws of the appellant corporation 
provides that the board of trustees shall have full power to conduct the business 
of the corporation, and in that behalf to elect, appo:nt, or employ such agents or 
persons as the board may deem desirable or proper. We have no doubt of the 
validity of the appointment of the agent in this case, who, according to the plan 
of all the subscribers in forming the association, was an agent common to all of 
them, it being the purpose of each to obtain cheaper insurance rates, and that the 
contracts are valid. 

[8] This contention is also met, in our opinion, by the plea of estoppel alleged 
in respondent’s pleadings and sustained by the proof. Several of these policies 
through as many years were issued ‘to the appellant and used by it, and filed with 
the department of public works of the state, in order to qualify and enable it to 
operate under the law relating to public carriers, and on four different occasions 
the appellant accepted payment under the policies for property damage claims. 
United States Fid. & Guar. Co. v. Cascade Const. Co., 106 Wash. 478, 180 P. 463. 

[9] Lastly, it is contended error was committed in providing that judgment on 
the levy now made shall be without prejudice to further levy and recovery as may 
be necessary. It appears that the present assessment is sufficient only if all of tne 
parties pay, or can be made to pay, and this provision in the judgment was pro- 
perly inserted in our opinion out of precaution in obedience to the complete en- 
forcement of the terms of the statute that: 

“Each shall be individually liable with every other solvent member of such 


company to ratably pay and discharge all losses and legal claim accruing against 
such company.” 


Affirmed. 


Fullerton, C. J., and Main, Tolman, Holcomb, Askren, French, Parker, and 
Beals, JJ., coneur. 





Sellars v. Continental Life Ins. Co. 


SELLARS v. CONTINENTAL LIFE INS. CO. 
Circuit Court of Appeals, cone Circuit. January 14, 1929. 
No. 2760 


oO. . 
30 Federal Reporter (2d) 42 
1. INSURANCE—UNDER PROVISIONS OF LIFE POLICY, SECOND AN- 

NUAL PREMIUM HELD PAYABLE ONE YEAR AFTER DATE OF 

POLICY, NOTWITHSTANDING DELAY OF THREE MONTHS IN DE- 

LIVERY THEREOF. 

Where life policy was dated August 7, 1924, but not delivered until November 
19th, but application provided that policy should bear date of issuance and that 
future premiums should become due on such date, second annual premium held 
payable August 7, 1925, where insured at time policy was delivered had become un- 
insurable by reason of age, notwithstanding that under such construction insured 
had no protection between date of policy and date of delivery, since courts cannot 
make contracts for parties but can only enforce them. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 


Appeal from the District Court of the United States for the Western Dis- 
trict of South Carolina, at Greenville; Henry H. Watkins, Judge. 

Action by Julia A. Sellars against the Continental Life Insurance Company, 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Hertz Brown, of Spartanburg, S. C. (Carlisle, Brown & Carlisle, of Spar- 
a S. C., on the brief), for . ew: 

H. Osborne, of Spartanburg, S. C. (Boniar & Osborne, of Spartanburg, S. 
C., on a brief), for appellee. 

Before Waddill, Parker, and Northcott, Circuit Judges. 

ParKER, Circuit Judge. This was an action at law instituted by Julia A. Sell- 
ars against the Continental Life Insurance Company to recover on a policy of life 
insurance issued upon the life of her deceased husband. The defense was that 
the policy had lapsed. At the conclusion of the testimony verdict was directed for 
defendant, and plaintiff has appealed. We shall refer to the parties in accordance 
with the positions occupied by them in the court below. 

The policy sued on was dated August 7, 1924. The insured, however, refused 
for some time to accept the policy, and it was not delivered to him until November 
19, 1924. The second annual premium was never paid, and the policy con- 
tained no provision for extended insurance at the end of the first year except 
for the 31 days’ grace allowed in the payment of premiums. Insured died De- 
cember 12, 1925. If therefore the second premium was not payable until 12 
months after the actual delivery of the policy, the 31 days of grace had not ex- 
pired. If it was payable August 7, 1925, the policy had lapsed. The case turns, 
therefore, upon the answer to the question as to when the second premium was 
payable. 

Insured made application for the policy July 18, 1924. He did not pay the 
premium at the time of the application, and the policy as issued differed from 
the policy applied for in that the application was for a policy to be issued No- 
vember 1, 1924, with preliminary term insurance to that date, whereas the policy 
as issued was dated August 7, 1924, and no term insurance was issued. This 
change was made because it was seen that prior to November Ist the age of 
insured would change so that he would be 66 years of age on his nearest birth- 
day and for that reason uninsurable under the rules of the company except by 
special contract. Insured was only 65 on August 7, 1924, counting his age as of 
his nearest birthday, and the premium rate of the policy was based on that age. 
Under the contention of plaintiff these facts become material because the ap- 
plication contained the following provisions: 


“(1) If the first premium is paid in cash at the time this application is made 
and this application is thereafter approved by the company for the amount, on 
the plan, and in accordance with the terms of this application, the insurance will 
be in force from the date of such approval; and the first policy year shall, unless 
otherwise requested, begin with the date of such approval. 


“(2) If the first premium is not paid in cash at the time this application 
is made, or if a policy different from the one described in this application is 
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issued, the insurance shall not take effect until the first premium thereon has 
actually been paid to and accepted by the company, or its duly authorized agent, 
and the policy delivered to and accepted by me during my life and good health; 
but in that event the policy shall bear the date of its issuance and all future 
premiums shall become due on such policy and all policy values and extended in- 
surance shall be computed therefrom.” 

The policy contained the usual provisions as to lapse for nonpayment of 
premiums, and also the following, which are the ones pertinent to the questions 
here involved, viz.: 

“Only the president or secretary has power in behalf of the company to 
make or modify this or any contract of insurance or to extend the time for pay- 
ing any premium, and the company shall not be bound by any promise or re- 
presentation heretofore or hereafter made unless made in writing by one of said 
officers. 

os * 2 * * * + * * * * 

“This insurance is granted in consideration of the application herefor, 
which is made a part hereof, and of the payment in advance of four hundred 
twenty-two and 75/100 dollars being the premium for the term ending on the 7th 
day of August 1925, which is term insurance and for the legal reserve, if any. 
The insurance will be continued thereafter upon the payment of the annual 
premium of four hundred twenty-two and 75/100 dollars, on or before the 
seventh day of August in every year during the continuance of this policy. 

“After delivery of this policy to the insured, it takes effect as of the date 
stated below. 3 

“In witness whereof, the Continental Life Insurance Company has caused 
this policy to be signed by its proper officers at Saint Louis, Missouri, this 7th 
day of August, 1924. 

“Edward P. Nelson 
“President.” 


Plaintiff offered testimony, which the court excluded, to the effect that one 
3ird, who delivered the policy for the agent of defendant, promised insured that 
it should be dated as of the date of delivery, and that the local agent of de- 
fendent had made this promise to Bird. Testimony was also excluded to the 
effect that after the death of insured the local agent requested plaintiff to re- 
turn the policy to him in order that he might send it back to the company. The 
exceptions taken are to the direction of the verdict and to the exclusion of this 
testimony. 

{1| The contention of plaintiff is that the provisions in the application quoted 
above, which ‘are made a part of the policy, are ambiguous and can reasonably 
be interpreted as referring to the actual delivery of the policy, and that, when 
they are so interpreted, the first year of insurance would not expire until 
November 19, 1925, and the second year’s premium would not be payable until 
then. The contention is that this ambiguity should be resolved in favor of the 
insured, and that because of the ambiguity the parol evidence excluded was 
competent as showing the meaning and intention of the parties. We have 
given careful consideration to the very able brief and oral argument of the 
learned counsel for plaintiff, but we do not think that any of these positions 
can be* maintained. We do not think, in the first place, that there is any am- 
biguity as to the date from which the first year’s insurance was to run. And, 
in the second place, we think that the policy itself makes it perfectly clear that 
the second annual premium was payable on August 7, 1925, and that failure 
to pay same within the days of grace allowed would forfeit the insurance. 


The first of the provisions of the application, which we have quoted, 
provides for the case where the premium is paid in advance and the policy is 
issued exactly as applied for. In such case the insurance becomes effective as 
soon as the application is approved, irrespective of the actual delivery of the 
policy. This is reasonable, for the company, having received the premium for 
the insurance and having accepted the offer as contained in the application, 
should be bound from the time of its acceptance. It is manifest, however, that 
a different rule should apply where the premium is not paid in advance or the 
policy is not issued as applied for and as issued constitutes in effect a counter 
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offer from the company. It is to cover these situations, and to guard against 
contentions that the insurance had become effective before the premium had 
been paid or the insured had accepted the policy, that the second provision 
which we have quoted was inserted in the application. This provides that in 
such cases the insurance shall not become effective until the policy is actually 
delivered and the premium paid; but evidently in order that there may be no 
ambiguity about the important matter as to when future premiums shall be 
payable or the insurance lapse, it further provides that in such cases the policy 
shall bear the date of its issuance, which evidently means the date of its issuance 
by the home offices, and that all future premiums shall become due on that date 
in succeeding years and policy values and extended insurance shall be computed 
with reference thereto. 

We see nothing ambiguous in the use of the words “the date of its issuance.” 
It is the custom of life insurance companies, and we think a universal custom, 
to issue from their home offices policies which are complete in all of their 
details, and to:set forth in such policies the dates upon which they are issued. 
This date is of importance to both the company and the insured as fixing defi- 
nitely the date upon which premiums are to'be paid and with respect to which 
rights under the policy are to be calculated; and it is of the greatest importance 
to both that this date be not left open to any doubt or conjecture. Consequently, 
we do not think it could possibly have been intended that “the date of its is- 
suance,” as used in the application, should have reference to the day of the 
actual delivery of the policy to the insured. Such interpretation would leave the 
effective date of the policy, with respect to which the due date of future pre- 
miums and other rights under the policy must be calculated, to be shown by 
parol in contradiction of the date borne by the policy itself or would necessarily 
contemplate allowing the local agent to make a change in the date borne by the 
policy, an instrument which by its express terms he is forbidden to change or 
alter in any way. It is not reasonable to ascribe to the language used by the 
parties a meaning which would introduce into their contract so great an ele- 
ment of doubt and confusion. The reasonable asumption is that they used 
the words “date of issuance” in the sense of their ordinary meaning and had 
reference to the date borne by the policy, the date on which it was sent out 
from the home office of the company. 

In Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 U. S. 167, 
44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, the question was whether a policy had 
become incontestable under a clause which provided for incontestability except 
for nonpayment of premiums, provided two years should have elapsed “from its 
date of issue.’ Death occurred more than two years after the date upon the 
face of the policy but within two years of its actual delivery. The court held 
that “the date of issue” was the date borne upon the face of the policy and 
that consequently it had become incontestable. We can see no difference in “its 
date of issue” and “the date of its issuance.” As said by the court in that 
case, quoting from Bement & Dougherty v. Trenton Locomotive, etc., Co., 32 
N. J. Law, 513, 515, 516: “The primary signification ‘of the word date, is not 
time in the abstract, nor time taken absolutely, but, as its derivation plainly 
indicates, time given or specified, time in some way ascertained and fixed; 
this is the sense in which the’ word is commonly used. When we speak of the 
date of a deed, we do not mean the time when it was actually executed, but 
the time of its execution, as given or stated in the deed itself. The date of 
an item, or of a charge in a book account, is not necessarily the time when 
the article charged was, in fact, furnished, but simply the time given or set 
down in the account, in connection with such charge.” 


While it was said in the Hurni Packing Company case that the words used 
were in view of the circumstances not free from reasonable doubt, this doubt 
arose from the fact that the policy was back-dated by agreement and was 
issued as well as delivered at a time subsequent to the date which it bore. 
There is no intimation that there would have been any doubt as to the mean- 
ing of the language if, as here, the question had been whether the date intended 
was the date placed upon the policy when sent out from the home office as 
distinguished from the date of actual delivery to the insured. In National Liberty 
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Ins. Co. v. Norman, (C. C. A. 4th) 11 F.(2d) 59, a case relied on by the plain- 
tiff, the court dealt with a fire insurance policy where there was no issuance of 
the policy except by the local agent; and the court pointed out that the policy 
itself distinguished between the “date” and the “issuance” of the policy as 
these terms were used in the iron-safe clause. Nothing in that case lends 
support to the contention that the issuance of a life insurance policy means its 
delivery by the local agent to the insured. 


So far we have considered the clause of the application alone; and we think 
that when so considered it is free from ambiguity. But certainly there can be no 
ambiguity when considered in connection with the provisions of the policy itself. 
That instrument provides that “after delivery of this policy to insured it takes 
effect as of the date stated below,” and immediately below comes the attestation 
clause containing the date of the 7th day of August, 1924. This shows, we think, 
beyond all question, that the policy after delivery became effective as of August 
7, 1924, and that the first year’s insurance ran from that date and all rights under 
the policy were to be calculated with reference thereto. And with respect to the 
time for the payment of the second premium, which is the important question here, 
there is not the shadow of ambiguity; for the policy provides in so many words: 
“This insurance is granted * * * for the term ending on the 7th day of August, 
1925, * * * The insurance will be continued thereafter upon the payment of the 
annual premium * * * on or before the seventh day of August in every year dur- 
ing the continuance of this policy.” 


Plaintiff stresses the fact that under the interpretation which we think is correct 
insured had no protection between the date of the policy and the date of its de- 
livery, and therefore paid for something which he did not get. This is true; but 
it is true, also, that on the latter date he obtained a policy issued as to a man 65 
years of age and upon a rate applying to that age, whereas in the meantime his 
age nearest birthday had become a year greater and he had become uninsurable. On 
the one hand, it is argued that it is a hardship upon insured to pay for protection 
which he did not receive, and on the other that it would be a hardship upon the 
company to hold that the policy, which it was willing to issue as of the insurable 
age of 65 upon the condition that the term should begin at a time when insured was 
actually of that age, should he held without increase of premium and without its 
consent to begin when insured was 66 years of age and uninsurable. All of these 
considerations, however, are beside the point. Courts cannot make contracts for 
parties. They can only enforcé the contracts which the parties themselves have 
made. And in this case the parties clearly contracted that the second premium 
should become due and payable August 7, 1925, and that in default of payment the 
policy should lapse after the expiration of the 31 days of grace. 


As was said by Judge Bryan, speaking for the Circuit Court of Appeals of the 
Fifth Circuit in a case very similar to this, McCampbell v. N. Y. Life Ins. Co., 288 
F. 465: “It is argued that * * * it is a condition precedent to the company’s liabil- 
ity that the policy should be issued and the first premium paid during the lifetime 
and good health of the applicant, and that to require the first premium to cover 
a period prior to the beginning of such liability would be to require an insured to 
pay for insurance which he did not obtain. A conclusive answer is that parties are 
entitled to make their own contracts. It is true that, if the insured in this case had 
died before March 1, 1901, liability under the policy would not have attached. But 
the insured, by agreeing that January 31 should be the anniversary of the policy, and 
that premiums should be paid on that day, or by February 28 of each year, during 
the life of the policy, secured insurance as of the age 39, instead of 40, and thereby 
was required to pay $16.50 per annum less than he would have been required to pay 
if the policy had been issued to him after February 13, 1901. January 31 of each 
year was recognized by both the insured and the insurer as the date upon which 
premiums were required to be paid. If the contention of the plaintiff should pre- 
vail, it would cause untold confusion. * * * The business of life insurance is con- 
ducted upon the theory that premiums will be promptly paid. Klein v. [New York 
Life] Insurance Co., 104 U. S. 88, 26 L. Ed. 662; [Iowa Life] Insurance Co. v. 
Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204. The time when a premium is due 
should be definite, and that cannot be if the date upon which the first premium was 
in fact paid should fix the dates upon which subsequent premiums should be paid. 
Therefore the date mentioned in the policy for the payment of premiums governs. 
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The date when the first premium was paid, which is almost alway uncertain, and in 
most instances impossible of ascertainment, is immaterial.” 

(2] The testimony as to the promises by the local agent was properly excluded. 
As there was no ambiguity, it was not competent as bearing upon the meaning of 
the policy; and it is well settled that such testimony is not competent for the pur- 
pose of contradicting or modifying the terms of the policy or for showing that 
these have been waived. Northern Assurance Co. of London v. Grand View Bldg. 
Ass’n, 183 U. S. 331, 22 S. Ct. 133, 46 L. Ed. 213; Atna Life Ins. Co. v. Moore, 
231 U. S. 543, 559, 34S. Ct. 186 (58 L. Ed. 356); Lumber Underwriters of New 
York v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140. 

fo _ no error, and the judgment of the District Court is affirmed. 

Affirmed. 


NEW YORK LIFE INS. CO. v. ROSS. 
Circuit Court of ee ee Circuit. December 21, 1928. 
4 


oO. 9. 
30 Federal Reporter (2d) 80. : 

6. INSURANCE—PRESUMPTION OF ACCIDENTAL DEATH ARISES, 
WHERE PHYSICAL FACTS AND SURROUNDING CIRCUMSTANCES 
LEAVE QUESTION OF ACCIDENT OR SUICIDE DOUBTFUL. 

Where circumstances in evidence, in action on accidental death policy, lead 
clearly and irresistibly to conclusion of suicide, no presumption that death was ac- 
cidental arises; but, where physical facts and surrounding circumstances leave ques- 
tion in doubt, presumption that death was accidental, founded on observations of 
human nature and life as a whole, arises, and plaintiff must recover, in absence of 
evidence to contrary. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


7. INSURANCE—PRESUMPTION THAT INSURED’S DEATH WAS AC- 
CIDENTAL WOULD NOT SURVIVE INTRODUCTION OF EVIDENCE 
OF SUICIDE OR MOTIVE THEREFOR, BUT EFFECT WOULD CON- 
TINUE AS LEGITIMATE INFERENCE. 

Presumption of accidental death, arising where physical facts and surrounding 
circumstances leave in doubt question whether insured’s was accidental or suicidal, 
would not survive introduction of evidence tending to prove suicide, or even a mo- 
tive therefor, but effect thereof would continue as legitimate evidentiary inference 
from human life. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


8. INSURANCE—CHARGE THAT BURDEN WAS ON INSURER TO OVER- 
COME PRESUMPTION OF ACCIDENTAL DEATH BY PREPONDER- 
\NCE OF EVIDENCE HELD NOT ERROR. 

Decisions of Supreme Court and Circuit Court of Appeals, in actions on acci- 
dent policies, that presumption of accidental death casts on defendant burden of 
establishing suicide by preponderance of evidence being binding on District Court, 
it did not err in instructing jury in such an action that burden was on defendant to 
overcome such presumption by preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 


__In Error to the District Court of the. United States for the Middle District 
of Tennessee; Xenophon Hicks, Judge. 


Action by Mrs. Sarah H. Ross against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Ed T. Seay and A. W. Stockell, both of Nashville, Tenn. (Keeble, Seay, 
Stockell & Keeble, of Nashville, Tenn., on the brief), for plaintiff in error. 

John A. Pitts, of Nashville, Tenn. (E. W. Ross, of Savannah, Tenn., and Pitts, 
McConnico’& Hatcher, of Nashville, Tenn., on the brief), for defendant in error. 
: oa Denison and Moorman, Circuit Judges, and Hickenlooper, District 
judge. 

HIckENLoopeR, District Judge. This is an action upon a policy of life insur- 
ance containing provision for double indemnity in the event that the “death of the 
insured resulted directly and independently of all other causes from bodily injury 
effected solely through external, violent and accidental cause.” The insured met his 
death on the morning of July 7, 1925, when his automobile left the road and ran 
over the steep bank of a canal, adjacent the point where the Mifflin road crosses the 
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canal by a steel bridge. Other pertinent facts are stated in the opinion of this 
ra in a Life Ins. Co. v. Carroll et al. (C. C. A.) 17 F.(2d) 42, 50 
a Re f 


The insurance company admitted liability for the face of the policy, but con- 
tested the accidental nature of the injury, alleging that the death of the insured 
was self-inflicted, or the result of suicide. The plaintiff introduced evidence tend- 
ing to prove purely accidental cause of the injury, and evidence was introduced on 
behalf of defendant below, tending to prove motive for suicide. There were no 
eyewitnesses. The case went’to the jury, and resulted in verdict and judgment for 
the amount of the double indemnity claimed. 


[1, 2] Claim of error is predicated upon the refusal of the court below. to re- 
quire production of a letter addressed by the insured to his wife and found with 
his will after his death. This letter was held inadmissible, under section 5596 of 
Shannon’s: Code of Tennesee, which provides that “neither husband nor wife shall 
testify as to any matter that cena between them by virtue of or in consequence 
of the marital relation.” This language is somewhat unique, but we cannot believe 
otherwise than that it was the intention of the Legislature, in the interest of a 
broad public policy, to make privileged all confidential communications between hus- 
band and wife, or such as were founded upon or were made in consequence of the 
marital relation. The incompetency thus arising continues after the marital rela- 
tion has been terminated by death or otherwise (Patton v. Wilson, 2 Lea [70 Tenn.] 
101, 112), and a document addressed by a husband to his wife, which relates to per- 
sonal, family, and confidential matters between husband and wife, and which, as 
is here in evidence, has no relation whatever to the issues in suit, but is written in 
recognition of the uncertainty of life and to be delivered after death, would seem 
to fall within both the spirit and the letter of the statute. 


[3] The chief contention of error is that the court erred in charging the jury 
that, before the plaintiff could recover, she must show that the death resulted from 
accidental means, that is, that it was an accident, as distinguished from intentional 
and purposeful death; that where the facts and circumstances leave it doubtful or 
questionable whether death was caused by accident or suicide, and the probability 
that it was caused one way is about as much as the other, then the law presumes 
that the death happened as the result of an accident, and such presumption of law 
comes to the aid of the plaintiff in establishing his or her case by a preponderance 
of evidence; that where this presumption of accidental death is brought into play, 
and is given effect by the jury, the burden of proof shifts to the defendant, and it 
is made incumbent upon the defendant to establish by a preponderance of evidence 
that the deceased lost his life as a result of self-destruction; and that the pre- 
sumption of accident stands as proof until it is overturned by evidence to the con- 
trary. 

This, we think, is a fair statement of the charge, so far as the question of er- 
ror therein is now available to the plaintiff in error by reason of specific exceptions. 
“Exceptions to a charge must be specifically made in order to give the court op- 
portunity then and there to correct errors and omissions, if any.” Burns v. United 
States, 274 U. S. 328, 336, 47 S. Ct. 650, 653 (71 L. Ed. 1077). Construed as a 
whole, and taken in connection with the evidence in the case, the charge could have 
left no doubt in the minds of any of the jurors that the sole issue was whether 
death was accidental or suicidal. The only questions here are whether the court er- 
red iri charging that the burden of proof shifted to the defendant and the pre- 
sumption remained throughout in aid of the plaintiff’s case or until overcome by a 
preponderance of evidence. 

[4, 5] As regards established principles of general application this charge is 
open to objection for want of accuracy. A presumption is not evidentiary in its 
nature, and the burden of proof, in its usual and primary meaning as the risk of 
nonpersuasion of the jury, never shifts, but remains with the affirmative ‘throughout 
the case. A presumption is a rule of law, attaching to a given state of evidentiary 
facts certain procedural consequences as to the duty of the production of other 
evidence by the opponent. The “effect of a presumption of law (that is, the real 
presumption) is merely to invoke a rule of law compelling the jury to reach the 
conclusion in the absence of evidence to the contrary from the opponent.” Wig- 
more on Evidence (2d Ed.) § 2491. The “fallacy” of the Supreme Court in con- 
sidering a presumption as a matter of evidence, in the case of Coffin v. U. S. 156 
U. S. 432, 459, (15 S. Ct. 394, 39-L. Ed. 481 et seq., is now generally rejected, even 
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by the Supreme Court. See Wigmore on Evidence, §§ 2491 and 2511 (notes. 4, 5 
and 6); Agnew v. U. S. 165 U. S. 36, 17 S. Ct. 235, 41 L. Ed. 624; Holt v. U. S. 
218 U. S. 245, 253, 31 S. Ct. 2, 54 L. Ed. 1021, 20 Ann. Cas. 1138. 

[6] The presumption is founded upon the then state of the proof. It is always 
procedural. Thus, where the circumstances in evidence clearly and irresistibly lead to 
the conclusion of suicide, no presumption that the death was accidental arises. The 
plaintiff’s case can receive no support therefrom. Supreme Tent of Knights of 
Maccabees v. King, 142 F. 678 (C. C. A. 6); N. Y. Life Ins. Co. v. Bradshaw, 2 
F.(2d) 457 (C. C. A. 5); N. Y. Life Ins. Co. v. Weaver, 8 F.(2d) 680 (C. C. A. 5); 
Von Crome v. Travelers’ Ins. Co. 11 F.(2d) 350 (C. C. A. 8); Planters Bank 
v. N. Y. Life Ins. Co., 11 F.(2d) 602 (C. C. A. 5). Compare Connally v. L. & N. 
R. R. Co., 4 F.(2d) 539 (C. C. A. 5); Scharlach v. Pac. Mut. Life Ins. Co., 16 F. 
(2d) 245 (C. C. A. 5); C.,, M. & St. P. Ry. Co. v. Coogan, 271 U. S. 472, 478, 46 
S. Ct. 564, 70 L. Ed. 1041. But as the court here charged the jury, where the facts 
and circumstances (clearly meaning the physical facts and surrounding circum- 
stances) leave in doubt the question whether the death was by accident or suicide, 
then a presumption that it was accidental, founded upon observations of human na- 
ture and life as a whole, does arise. The effect of this presumption is merely that 
the plaintiff must recover, in the absence of evidence to the contrary, from the op- 
ponent. 


[7] This presumption, as such, would not survive the introduction of evidence 
tending to prove suicide or even motive for suicide. Thereafter it would have no 
place in the reasoning as a presumption (Brunswick v. Standard Accident Ins. Co., 
278 Mo. 154, 173, 213 S. W. 45, 7 A. L. R. 1213; Von Crome v. Travelers Ins. Co. 
(C. C. A.) 11 F. (2d) 350); but, as a legitimate inference from human life, the 
effect would continue. This inference is sometimes loosely denominated a pre- 
sumption. In nature it is as truly evidentiary as the true presumption is pro- 
cedural. In practical application of these rules, and for the proper understanding 
of the jury, it would seem merely a question of words—a method of phrasing the 
established rule—whether the court charges the jury that the presumption con- 
tinues after evidence to rebut it has been introduced, but is rebuttable, or whether 
the jury be charged that the presumption is destroyed but a natural and legitimate 
inference arises from the evidence, or lack of evidence, to be given such probative 
effect as the jury deems proper in determining the issue. 

[8] While every presumption in favor of plaintiff results in a shifting of the 
burden of proof in its secondary sense of the duty of producing evidence tending 
to rebut the presumption, or else suffer a verdict against defendant, it is clear that 
the charge of the court below had no reference to this secondary meaning of 
burden of proof. Under the charge, once the presumption has attached and been 
given effect by the jury, the burden was thrown upon the defendant, not only of 
going forward with evidence, but of actually overcoming such presumption by a 
preponderance of the evidence. As we have stated, this is contrary to the well- 
established doctrines of presumption and burden of proof, and can be justified, if 
at all, by a consideration of decisions binding upon the court below upon this 
precise question. 

In the case of Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 
L. Ed. 308, the action was brought upon a policy of accident insurance containing 
almost identical provisions with the accident provisions of the policy here in suit. 
At the trial the court charged the jury that the burden of proving death by suicide 
by a preponderance of the evidence rested upon the defendant, that the presumption 
was that death was not voluntary, and that the defendant, in order to sustain the 
issue upon its part, must overcome this presumption and satisfy the jury that the 
death was voluntary. That charge, as applicable to a case of this kind, was un- 
equivocally approved by the Supreme Court, the court saying: “Did the court err in 
saying to the jury that, upon the issue as to suicide, the law was for the plaintiff, 
unless that presumption was overcome by competent evidence? This question must 
be answered in the negative.” 

Later this court applied the doctrine of the McConkey Case in Standard Life 
& Accident Ins. Co. v. Thornton (C. C. A.) 100 F. 582, 49 L. R. A. 116. This latter 
case was also an action upon an accident policy. The insured met death by either 
jumping or being thrown from a moving train. The sole issue, as here, was 
whether this violent death was accidental or suicidal. There was some evidence of 
charges which the deceased considered detrimental to his character, and of lack of 
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employment and despondency. It was there urged that the court erred in charging 
the jury that the burden of proof was upon the defendant to establish by a pre- 
ponderance of the testimony that the decedent came to his death with suicidal in- 
tent. Judge Day (later Mr. Justice Day), in rendering the opinion of this court 
approved the presumption against suicide and said: “This presumption must stand 
in the case, and be decisive of it, until overcome by testimony which shall outweigh 
the presumption. It casts upon the defendant who claims that the death was in- 
tentional the burden of establishing it by a preponderance of testimony.” 

Similar doctrines have been announced and applied by the Circuit Courts of Ap- 
peals of other circuits in cases where the facts and circumstances attending the 
death were consistent with accident or could reasonably be reconciled with the hy- 
pothesis of accidental cause. Parrish v. Order of United Commercial Travelers, 
232 F. 425 (C. C. A. 4); Tabor v. Mutual Life Ins. Co, 13 F. (2d) 765 (C. C. A. 
4); Mutual Life Ins. Co. v. Hatten, 17 F. (2d) 889 (C. C. A. 8). Compare Fidelity 
& Casualty Co. of N. Y. v. Love, 111 F. 773 (C. C. A. 5); U. S. Fidelity & Guar- 
anty Co. v. Blum, 270 F. 946 (C. C. A. 9). 

{9] The charge to the jury in the court below was quite’ manifestly carefully 
prepared with these authorities in mind. So far as we are advised, the McConkey 
Case has never been criticized in the Supreme Court, and the Thornton Case has 
not been qualified nor overruled in this circuit. The former is binding upon this 
court, and both were binding upon the District Court. The doctrine announced in 
both thus becomes the law of all cases presenting the identical question. The situa- 
tion is a most appropriate one for application of the doctrine of stare decisis. If 
this doctrine means, as was said in The Madrid (C. C.) 40 F. 677, 679, “that when 
a point has been once settled by judicial decision it forms a precedent for the 
guidance of courts in similar cases,” precedents which cannot be distinguished should 
be followed until modified or overruled, and the interests of uniformity, certainty, 
and stability in the law thus promoted. Certainity of a rule is often of equal im- 
portance with theoretical accuracy. Myers, Treas., v. Rose Institute, 92 Ohio St. 
238, 249, 110 N. E. 929; White v. Denman et al., 1 Ohio St. 110, 115. 


We are unable to satisfactorily. distinguish the case of Travelers’ Ins. Co. v. 
McConkey in the Supreme Court, or more especially Standard Life, etc., Co. v. 
Thornton, in this circuit, from the present action, and although, except for these 
cases, the charge would not seem to us properly to apply the abstract principal of 
law, we cannot say that the court erred in following the doctrine announced by 
‘these decisions. 

The judgment must therefore be affirmed. 


Denison, Circuit Judge. I concur in thinking that the lower court was, and this 
court is, bound by the McConkey Case, and hence that there was no error; but the 
peculiar character and effect of this “presumption of nonsuicide” perhaps justify 
further comment. Its origin seems to be in early cases, which had occasion to and 
did decide (rightfully, of course) that there is no presumption of suicide, and 
which then assumed that therefore there is a presumption of nonsuicide—an obvious 
non sequitur. All authorities agree that in a death action upon an accident policy, 
and where suicide is not pleaded as an affirmative defense, the burden of proof is 
on plaintiff to establish that the death was by accident, and hence by inclusion was 
not by suicide. We may go further, and concede that, in case there appeared a 
death by violence, with no facts whatever tending to show either accident or 
suicide (if such a case can be imagined), human experience would justify an in- 
ference which might become such a presumption as to require the insurer to put in 
some proof, tending to show suicide, or else suffer a directed verdict; but, after 
all the facts and circumstances appear, and some support one and some the other 
of the two opposing theories, no room remains for any presumption to have any 
force. The question is at large on the proofs, and the burden of proof remains on 
plaintiff. 

What it seems to me must be “the true doctrine” is well stated bv Judge Faris 
in the Van Crome Case, supra, 11 F. (2d) page 352. And see Wigmore, supra, §§ 
2491, 2492. The developing clarification of the true force of this “presumption of 
nonsuicide,” indicated by the references just made, may find analogy in the “pre- 
sumption of due care” and its disappearance from the evidential field. In an action 
based upon a highway railroad crossing accident, the burden is on defendant to 
show plaintiff’s contributory negligence, and hence its antithesis, due care, is to be 
assumed until overcome. In this procedural sense there is such a presumption; and 
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it has often been spoken of by the Supreme Court (Baltimore & Potomac R. R. Co. 
y. Landrigan, 191 U. S. 461, 474, 24 S. Ct. 137, 48 L. Ed. 262) and by this court as if 
evidence for plaintiff on that issue; but plainly, if it were substantial evidence, a 
verdict for defendant in that type of case never could be directed. In B. & O. R. 
R. v. Goodman (C. C. A.) 10 F. (2d) 58, 59, this court referred to that presumption 
in a way that might seem to indicate that we regarded it as some proof of due care. 
The Supreme Court (275 U. S. 66, 48 S. Ct. 24, 72 L. Ed. 167, 56-A. L. R. 645) held 
that contributory negligence conclusively appeared, and so necessarily denied eviden- 
tial force to this “presumption.” See, also, Parramore v. R. R. (C. C. A. 8) 5 F. 
(2d) 912, 915. 

In such a case as we have here I doubt whether there is even any “evidentiary 
inference.” True, sane men do not commonly kill themselves; but often they do; 
and human experience teaches that existing or imminent burdens may be so fear- 
some that to some minds self-destruction seems the easy way out and the natural 
course to take. Here there was proot tending to show that the overturn of the 
auto could not have occurred, save by the driver’s intentional turning off the 
road, and so suicide must have been intended, and there was proof tending to show 
thet death would not follow such an accident, unless by chance, but only injury and 
pain, and so suicide could not have been intended. There were circumstances to the 
contrary of each of these inferences. Proofs indicated a strong, if not overwhelm- 
ing, motive for insured to take his life, and others indicated that he would have 
fought courageously for vindication and would have scorned suicide as confession. 
Upon such a record it was for the jury to say whether the conclusion of accident 
was supported by the preponderance of inferences; and I cannot see how any pre- 
sumption, or even inference, as to the action of the average man under average 
circumstances could help the jury to determine the action of this man under these 
circumstances. 

In this case, as in the McConkey Case, it seems to me that, in spite of the pro- 
testations to the contrary, the burden of proof— the risk of nonpersuasion—was 
shifted to defendant. As I read the charge of the trial court in the McConkey 
Case, it was that the burden of proof to show accident, rather than suicide, was 
on the plaintiff, but that, if the evidence of each was equally balanced, then “the 
law was for the plaintiff.” The Supreme Court approved both of these conclusions, 
plainly not regarding them as inconsistent; but the conflict of view revealed by the 
cases cited in Judge Hickenlooper’s opinion shows that the two conclusions are not 
easy to reconcile. 


BANKERS’ LIFE CO. v. BURNS. 
Circuit Court of Appeals, Fifth Circuit. January 22, 1929. 
Rehearing ~— February 19, 1929. 


o. 5335. 
30 Federal Reporter (2d) 327. 

INSURANCE—EXTENDED INSURANCE UNDER AUTOMATIC NONFOR- 

FEITURE PROVISION RAN FROM DUE DATE OF UNPAID PREM- 

IUM, NOT FROM EXPIRATION DATE OF LAST EXTENSION. 

Where life insurance policy provided that if insured defaulting in paying 
premium failed to make election to receive cash surrender value, paid-up policy, 
or extended irisurance, policy would be automatically extended from date of de- 
fault for such period as would be paid by cash surrender value, held that, on in- 
sured’s default and failure to make election, extended insurance began to run 
from due date of unpaid premium, and not from expiration date of last exten- 
sion agreement. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Foster, Circuit Judge, dissenting. . 

Appeal from the District Court of the United. States for the Western Dis- 
trict of Texas; Duval West, Judge. : 

Action by Malinda Burns against the Bankers’ Life Company. Judgment 
for plaintiff [24 F.(2d) 714], and defendant appeals. Reversed and remanded. 

Charles L. Black and Ireland Graves, both of Austin, Tex., for appellant. 

James H. Hart, of Austin, Tex. (W. C. Wofford, of Taylor, Tex., and Hart, 
Patterson & Hart, of Austin, Tex., on the brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. ‘ . 

Bryan, Circuit Judge. The beneficiary of an insurance policy brought suit 
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upon it, and recovered judgment. This appeal is taken by the insurance com- 
pany on the ground that the policy had lapsed before the death of the insured. 


The premiums on the policy were payable annually, and were paid up to No- 
vember 25, 1923. The premium due on the last-mentioned date was not paid, 
but the policy had a cash surrender value of $58.09, which was sufficient to pay 
for extended insurance for one year and 73 days. By several extension agree- 
ments the time for payment of the premium in default was extended until Sep- 
tember 25, 1924, upon the following terms and. conditions: If the difference be- 
tween the deposit the insured was required to make and the amount of the an- 
nual premium, with interest, should be paid on or before the extended date, 
the policy should be continued as if the premium had been paid when due; but 
if such payment should not be made within the extended period, without de- 
mand or notice, the insurance company should retain out of the amount de- 
posited an amount equal to 75 cents per thousand dollars of insurance for each 
month of extension beyond the grace period as compensation for the privilege 
of extension and repay the balance to the insured, and “after such extended 
date all rights under the policy shall be the same as if this agreement and de- 
posit had not been made, except that the time for electing any option upon lapse 
granted by the policy shall begin to run from the extended date and not from 
the due date of the premium.” Under the terms of the policy, in the event of 
default in the payment of the premium in question, the insured had the right at 
his option to receive the surrender value in cash, or a paid-up policy, or extended 
insurance. If he failed to make an election, it was provided that the insurance 
would be automatically extended from the date of default for such period of 
time as would be paid for by the cash surrender value. The insured did not 
elect to receive the cash surrender value or a paid-up policy, and having failed 
to pay the premium, either on the due date thereof or within the extended per- 
iod, the insurance company on December 12, 1924, placed an indorsement on the 
policy to the effect that it was continued until January 6, 1925, as extended in- 
surance. The insured died on April 13, 1925. It therefore appears that the 
policy had lapsed if the extended insurance began to run from the due date 
of the unpaid premium, but was still in force if, as contended by appellant and 
held by the district judge, the period of extended insurance ought to be calcu- 
lated from the expiration date of the last extension agreement. 


The policy fixed the due date of the unpaid premium as the beginning of 
the period of extended insurance. The later expiration date of the extension 
agreement was not substituted, for the reason that the insured failed to pay 
the premium within the extended period, or at all. Upon such failure the rights 
of the insured related back to the due date of the unpaid premium in accordance 
with the clear provisions of the extension agreement. The only right saved tuo 
the insured was the right, at his option, to elect whether he would take cash 
surrender value, a paid-up policy, or extended insurance. The time of making 
this election was postponed so as to begin to run from the extended date instead 
of from the due date of the premium. The insured was not to be cut off from 
making such election by reason of being granted additional time to pay the an- 
nual premium. White v. New York Life Ins. Co., 200 Mass. 510, 86 N. E. 928; 
Underwood v. Jefferson Standard Life Ins. Co., 177 N. C. 327, 98 S. E. 832. The 
only case which seems to announce a different rule is that of Morgan v. Inter- 
Southern Life Ins. Co., 221 Ky. 582, 299 S. W. 186. An extension contract 
slightly different from the one here involved was under consideration, in that 
the payments by the insured were not only to be retained by the insurance com- 
pany for the privilege of paying the premium, but also as compensation for 
keeping the insurance in force. ,In the instant case the extension agreement 
merely moved forward conditionally the time for payment of the premium; it 
did not extend the premium. itself. Upon default of the insured, the rights 
of the parties were the same as if no extension agreement had been made, ex- 
cept that the insured still had the right to elect between the options granted by 
the policy. To hold that this exception clause moved forward unconditionally 
the commencement date of the extended insurance would be to give to it the 
effect of nullifying the main provision of the extension agreement. A result of 
the construction contended for by appellee would be the extension of insurance 
beyond the period that was paid for by the cash surrender value of the policy. 
It is clear that neifher the policy nor the extension agreement provided for free 
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insurance. It follows that the insurance was extended for such time as was pro- 
vided by the policy, and expired before the death of the insured. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 

Foster, Circuit Judge, dissents. 


WALL et al. v. BANKERS’ LIFE CO. OF DES MOINES (LYNCH et al. 
INTERVENERS). LINDLY et al. v. BANKERS’ LIFE CO. OF 
DES MOINES. BOUGHTON v. SAME. (NO. 38892.) 

Supreme Court of Iowa. Jan. 23, 1929. 

223 Northwestern Reporter 257. 

1. INSURANCE—RIGHTS AND LIABILITIES OF ASSESSMENT MEM- 
BERS AND LEGAL RESERVE MEMBERS, ON CHANGE FROM AS- 
SESSMENT TO LEGAL RESERVE COMPANY, WERE FIXED BY 
THEIR RESPECTIVE CONTRACTS (ACTS 32D GEN. ASSEM. C. 83). 
On change from assessment insurance company to legal reserve insurance 

company under Acts 32d Gen. Assem. c. 83, rights and liabilities of assessment 

certificate holders were fixed by certificate contracts, including articles of in- 
corporation and legally adopted by-laws, and rights and liabilities of legal re- 
serve policy owners were defined by their contracts. 

(For other cases, see Insurance, Dec. Dig. § 53.) 


2. INSURANCE—AFTER CHANGE FROM ASSESSMENT TO LEGAL RE- 
SERVE COMPANY, LEGAL RESERVE MEMBERS WERE NOT 
OBLIGED TO RELIEVE ASSESSMENT MEMBERS FROM DEATH 
LOSS ASSESSMENTS (ACT'S 32D GEN. ASSEM. C. 83, § 2). 

Where assessment insurance company changed to legal reserve company 
under Acts 32d Gen. Assem. c. 83, legal reserve premium members were not 
obliged to relieve assessment certificate holders from assessments necessary to 
pay death losses of their branch under section 2, providing that amendment or 
reincorporation of insurance companies should not affect existing rights or con- 
tracts. 

(For other cases, see Insurance, Dec. Dig. § 53.) 


3. INSURANCE—AFTER CHANGE FROM ASSESSMENT TO LEGAL, RE- 
SERVE COMPANY, FUTURE PROSPECTS COULD CONTRACT FOR 
LEGAL RESERVE INSURANCE FREE FROM BURDENS OF ASSESS- 
MENT (ACTS 32D GEN. ASSEM. C. 83, § 2). 


After change from assessment company to legal reserve company, future 
prospects had right to contract for level premium or legal reserve insurance free 
from any burden of assessment under section 2 of Acts 32d Gen. Assem. c. 83, 
providing that legal reserve and premium insurance was permitted the same as 
though insurance company was originally thus incorporated. 

(For other cases, see Insurance, Dec. Dig. § 53.) 


4. INSURANCE—AFTER CHANGE FROM ASSESSMENT TO LEGAL RE- 
SERVE COMPANY, MORTALITY OF ASSESSMENT MEMBERS 
NEED NOT BE FIGURED ON BASIS OF ENTIRE MEMBERSHIP 
(ACTS 32D GEN. ASSEM. C. 83, § 2). 


After change from assessment company to legal reserve company under Acts 
32d Gen. Assem. c. 83, assessment members did not have right to continuity of 
scheme requiring mortality of assessment members to be figured on basis of in- 
surance company’s entire membership under section 2, providing that amendment 
or reincorporation of insurance company should not affect existing suits, rights, 
or contracts. 

(For other cases, see Insurance, Dec. Dig. § 53.) 


5. INSURANCE—CONSTITUTIONAL AND STATUTORY PROVISIONS 
AUTHORIZING CHANGES IN CORPORATION LAW WERE PART OF 
INSURANCE CORPORATION’S CHARTER (CONST. ART. 8, §§ 1, 12; 
CODE 1873, § 1090 AND § 1160, AS AMENDED BY ACTS 17TH GEN. 
ASSEM. C. 104). 


Provisions of Const. art. 8, §§ 1, 12, and Code 1873, § 1090, authorizing 
changes in laws relating to organization of corporations and their articles of in- 
corporation, by-laws, rules, etc., by the Legislature, were part of the charter of 
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mutual insurance corporation organized under section 1160, as amended by Acts 
17th Gen. Assem. c. 104. 


(For other cases, see Insurance, Dec. Dig. § 52.) 


6. INSURANCE—STATUTE AUTHORIZING CHANGE FROM ASSESS- 
MENT TO LEGAL RESERVE INSURANCE COMPANIES HELD NOT 
UNCONSTITUTIONAL AS IMPAIRING OBLIGATIONS OF (CON- 
TRACTS (ACTS 32D GEN. ASSEM. C. 83; CONST. ART. 8, §§ 1 
CODE 1873, § 1090). 

Acts 32d Gen. Assem. c. 83, authorizing corporate change from assessment 
insurance companies to legal reserve insurance companies, held not unconstitu- 
tional as impairing obligations of contracts, in view of Const. art. 8, § 1, relating 
to general laws for organization of corporations, and section 12, authorizing Gen- 
eral Assembly to amend or repeal laws for organization of corporations, and 
Code 1873, § 1090, providing that articles of incorporation, by-laws, etc., of cor- 
porations thereafter organized were subject to legislative control. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


7. INSURANCE—CHANGE FROM ASSESSMENT TO LEGAL RESERVE 
COMPANY DID NOT VIOLATE STATE OR FEDERAL CONSTITU- 
TIONAL PROVISIONS PROTECTING VESTED RIGHTS (ACTS 32D 
GEN. ASSEM. C. 83). 

Reorganization of assessment insurance company under Acts 32d Gen. As- 
sem. c. 83, whereby it became a legal reserve insurance company, did not violate 
either state or federal constitutional provisions protecting vested rights or con- 
tractual obligations. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


$. INSURANCE—STATUTE AUTHORIZING CHANGE FROM ASSESS- 

MENT TO LEGAL RESERVE COMPANY PROHIBITED AGREEMENT 

NOT TO REQUIRE ASSESSMENT MEMBERS TO PAY THEIR OWN 

DEATH LOSSES (ACTS 32D GEN. ASSEM. C. 83). 

Acts 32d Gen. Assem. c. 83, authorizing reorganization of assessment insur- 
ance company changing it from assessment company to ‘legal reserve insurance 
company, prohibited agreement not to place assessment members in a class by 
themselves and require them alone to pay their own death losses, urged as basis 
of estoppel. 

(For other cases, see Insurance, Dec. Dig. § 53.) 


9. INSURANCE—AFTER CHANGE FROM MUTUAL ASSESSMENT TO 
LEGAL RESERVE COMPANY, PREMIUMS PAID BY LEGAL RE- 
SERVE MEMBERS MUST BE USED FOR THAT PARTICULAR IN- 
SURANCE, AND SURPLUS RETURNED (ACTS 32D GEN. ASSEM. C. 
83). 

After reorganization of mutual assessment insurance company under Acts 
32d Gen. Assem. c. 83, changing it to legal reserve company, premiums paid by 
legal reserve policyholders must be used for purpose of that particular insurance, 
and surplus, if any, must be returned to contributors. 

(For other cases, see Insurance, Dec. Dig. § 53.) 

10. INSURANCE—DIVISIBLE SURPLUS UNDER LEGAL RESERVE LIFE 
POLICIES MUST BE DETERMINED FROM EXERCISE OF LEGAL 
DISCRETION. 


Divisible surplus under legal reserve life insurance policies must be deter- 
mined by insurer through exercise of legal discretion as distinguished from ab- 
solute right. 


(For other cases, see Insurance, Dec. Dig. § 38:) 


11. INSURANCE—AFTER CHANGE FROM ASSESSMENT TO LEGAL RE- 
SERVE COMPANY, LOSSES UNDER AGREEMENT NOT TO RE- 
QUIRE ASSESSMENT MEMBERS TO PAY THEIR OWN DEATH 
LOSSES COULD NOT mn PAID AS “OPERATING EXPENSES” 
(ACTS 32D GEN. ASSEM. C. 83). 

After change from assessment insurance company to legal reserve insurance 
company under Acts 32d Gen. Assem. c. 83, liability for assessment members’ 
death losses, under agreement urged as basis of estoppel whereby insurer, at 
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time of reorganization, agreed not to place assessment members in class by 
themselves and require them alone to pay their own death losses, did not amount 
to “operating expenses,” as distinguished from a contract which insurer had no 
authority to make, and such death losses could not be paid as operating expen- 
ses. 


(For other cases, see Insurance, Dec. Dig. § 53.) 


12. INSURANCE—AFTER CHANGE FROM ASSESSMENT TO LEGAL RE- 
SERVE COMPANY, ASSESSMENT MEMBERS COULD NOT HAVE 
FORFEITURE PROVISION APPLIED TO ASSESSMENT MEMBERS 
cm TO LEGAL RESERVE PLAN (ACTS 32D GEN. AS- 


After change from assessment insurance company to legal reserve company 
under Acts 32d Gen. Assem. c. 83, assessment members had no right to have for- 
feiture provisions in by-laws and assessment certificates providing for forfeiture 
on failure of member to pay assessment within time required applied to assess- 
ment members who transferred to legal reserve plan after reorganization, where 
all had equal chance to transfer to legal reserve system. 


(For other cases, see Insurance, Dec. Dig. § 53.) 


13. INSURANCE—RIGHT ORDINARILY EXISTS TO CANCEL CERTIFI- 
CATE OF INSURANCE BY MUTUAL CONSENT. 


Right ordinarily exists to cancel certificate or policy of insurance by mutual 
consent. 


(For other cases, see Insurance, Dec. Dig. § 246.) 


14. INSURANCE—EQUITY COURT CANNOT INTERFERE BECAUSE IN- 
SURANCE COMPANY, AFTER CHANGE FROM ASSESSMENT TO 
LEGAL RESERVE COMPANY, USED CONTINGENT FUND FROM 
ASSESSMENTS FOR EXPENSES, WHERE IT LATER USED LARGER 
AMOUNT RECEIVED FROM LEGAL RESERVE PREMIUMS FOR 
BENEFIT OF ALL MEMBERS (ACTS 32D GEN. ASSEM. C. 83). 


Court of equity cannot interfere on behalf of assessment members on ground 
that, after change from assessment company to legal reserve insurance company, 
under Acts 32d Gen. Assem. c. 83, insurance company used, for expenses in- 
curred for policyholders as well as for certificate members, contingent fund re- 
ceived from assessments, where insurance company later used larger amount re- 
ceived from legal reserve insurance premiums for benefit of contributors and 
certificate members as well, since preponderance of equities was in favor of 
policyholders. 

(For other cases, see Insurance, Dec. Dig. § 53.) 


15. INSURANCE—ALLOCATION OF MANAGERIAL COSTS BETWEEN 
ASSESSMENT MEMBERS AND LEGAL RESERVE MEMBERS WAS 
MATTER OF MANAGERIAL DISCRETION, WITH WHICH COURT 
COULD NOT INTERFERE (ACTS 32D GEN. ASSEM. C. 83). 


Where insurance company changed from assessment insurance company to 
legal reserve company under Acts 32d Gen. Assem. c. 83, allocation of manager- 
ial costs between assessment membership and legal reserve membership was 
matter of managerial discretion, with which court could not interfere, where 
neither fraud nor mere arbitrariness was shown. 


(For other cases, see Insurance, Dec. Dig. § 53.) 


16. INSURANCE—COURT CANNOT INTERFERE REGARDING ALLOCA- 
TION OF MANAGERIAL COSTS BETWEEN ASSESSMENT MEM- 
BERSHIP AND LEGAL RESERVE MEMBERSHIP, WHERE BOARD 
ACTED INTRA VIRES AND IN GOOD FAITH. 


Court cannot interfere with conduct of insurance company’s governing board 
as regards allocation of managerial costs between assessment membership and 
legal reserve membership, where board acted intra vires, and were at all times 


prompted and controlled by honest desire to do right concerning membership 
involved. 


(For other cases, see Insurance, Dec. Dig. § 53.) 
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17. INSURANCE—IN SUIT BY ASSESSMENT MEMBERS, COURT COULD 
NOT INTERFERE WITH GOOD FAITH MANAGERIAL DISCRETION 
aa INSURANCE COMPANY’S INVESTMENT EXPENSE 
Court could not interfere with managerial discretion in method of handling 

investment expense charge of insurance company in suit by assessment members, 

where officers, in making investment expense charge, were acting within scope 
of their authority and without fraud or arbitrariness in doing that which in their 
honest judgment seemed best for corporation and its members. 

(For other cases, see Insurance, Dec. Dig. § 53.) 


18. INSURANCE—AFTER CHANGE FROM ASSESSMENT TO LEGAL RE- 
SERVE COMPANY, ASSESSMENTS SUFFICIENT TO PAY CURRENT 
ASSESSMENT MEMBERS’ DEATH LOSSES COULD BE MADE 
(ACTS 32D GEN. ASSEM. C. 83). 

After change from assessment to legal reserve company, under Acts 32d Gen. 
Assem. c. 83, assessments sufficient in number and amount to pay current as- 
sessment members’ death losses could be made. 

(For other cases, see Insurance, Dec. Dig. § 53.) 

Albert, C. J., and Faville, J., dissenting. 

Appeal from District Court, Polk County; O. S. Franklin, Judge. 

This is a suit in equity by the plaintiffs, as holders of life insurance con- 
tracts in the Bankers’ Life Company, asking that said company, as defendant, 
be, first, enjoined from making assessments alleged to be in violation of such 
contracts; and, second, required to make a full and complete accounting of its 
funds accumulated for the use and benefit of the plaintiffs. Affirmed. 

John M. Stewart and Don W. Stewart, both of Lincoln, Neb., and R. & F. 
G. Ryan, of Des Moines, for appellants Lindly and others. 

J. G. Mitchell, of Des Moines, for appellant Boughton. 

Roberts & Roberts, of Ottumwa, and W. H. Keating, of Oskaloosa, for ap- 
pellants Hightshoe and others. 

Allen G. Fisher, of Chadron, Neb., for appellant Baird. 

Charles S. Bradshaw, W. S. Ayres and R. B. Alberson, all.of Des Moines, 
for appellee Bankers’ Life Co. 


Howard L. Bump, Parsons & Mills and Clarence I. Spencer, all of Des 


— and Salinger, Reynolds & Meyers, of Carroll, for plaintiffs Wall and 
others. 


Vernon W. Lynch, of Des Moines, for interveners Lynch, Klemm, and others. 
C. H. E. Boardman and Ray P. Scott, both of Marshalltown, amicus curiae. 


Kinpic, J. The primary dispute in this litigation arises over the contractual 
rights of the plaintiffs-appellants, Joseph Wall et al., William A. Lindly et 
al., and Curtis Boughton, and the interveners-appellants, J. J. Lynch, L. J. Klemm 
et al., Arthur B. Hightshoe et al., and Frederick S. Baird, as certificate holders in 
the Bankers’ Life Company of Des Moines, a mutual insurance corporation, de- 
fendant-appellee. Consolidation was made of the several suits. 


A solution of the problem, therefore, involves the specification of those 
rights and the determination as to whether or not there has been any infringe- 
ment thereof on the part of the insurance company. To accomplish this, it is 
quite necessary to study the history of appellee’s organization, including the 
state Constitution and statutes, which controlled or made possible its existence. 

On June 24, 1879, the appellee was duly incorporated in this state as a mu- 
tual benefit life assessment concern under the name “Bankers’ Life Association.” 


As declared in its articles of incorporation, the purpose of the association was 
as follows: 


“The object of this association shall be the creation of a fund for making mu- 
tual pledges and giving valid obligations of the members to each other for their 
own insurance from loss by death, the preservation of the funds from mis- 
management and loss by the judicious investment of the same in registered bonds 
of the United States, and the equitable distribution of that fund among the fam- 
ilies or designated beneficiaries of deceased members.” 


Control of the company was, by these articles, vested in a board of five 
directors. By-laws were duly authorized. 
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Basis for this corporate formation was the following provision of the 1873 
Code, as amended by chapter 104, Acts of the Seventeenth General Assembly: 

“Section 1160: Nothing in this chapter shall be so construed as to prevent 
any number of persons from making mutual pledges and giving valid obliga- 
tions to each other for their own insurance from loss by fire or death, but 
such association of persons shall in no case insure any property not owned by 
one of their own number, and no life except that of their own numbers, nor 
shall the provisions of this Chapter be applicable to such associations or com- 
panies, * * *. But such associations or companies, shall receive no premiums nor 
make any dividends; but the word premiums herein, shall not be construed to mean 
policy and survey fees, nor the necessary expenses of such companies.” 

Subsequently, chapter 65 of the Laws of the T'wenty-First General Assem- 
bly was passed as an amendatory act to regulate mutual benefit associations. 
That chapter later was embodied in chapter 7 of title 9 of the 1897 Code, and is 
now embraced within chapter 400 of the 1924 Code. 

By virtue of this enabling provision, the appellee, in November, 1886, amend- 
ed its original articles of incorporation by enlarging upon and more definitely 
defining its method of operation so as to include the creation of the following 
funds: Guaranty, benefit, surplus, and contingent. 

After this, on March 21, 1907, the Legislature passed the following act: 

“Section 1. * * * No life insurance company or association, other than fra- 
ternal beneficiary associations, which issues contracts, the performance of 
which is contingent upon the payment of assessments of call made upon its 
members, shall do business within this state except such companies or asso- 
ciations as are now authorized to do business within this state and which 
shall value their assessment policies or certificates of membership as yearly 
renewable term policies according to the standard of valuation of life insurance 
policies prescribed by the laws of this state.” 


“Section 2. * * * Any existing domestic assessment company or association 
may, with the written consent of the auditor of state, upon a majority vote of 
its trustees or directors, amend its articles of incorporation and by-laws in such 
manner as to transform itself into a legal reserve or level premium company, 
and upon so doing and upon procuring from the auditor of state a certificate 
of authority, as prescribed by law, to transact business in this state as a legal re- 
serve or level premium company, shall incur the obligations and enjoy the 
benefits thereof, the same as though originally thus incorporated, and such 
corporation, under its charter as thus amended, shall be a continuation of such 
original corporation, and the officers thereof shall serve through their respec- 
tive terms as provided in the original charter, but their successors shall be 
elected and serve as in such amended articles provided; but such amendment 
or re-incorporation shall not affect existing suits, rights or contracts. Any as- 
sessment company re-incorporated to transact life insurance business, shall value 
its assessment policies or certificates as yearly renewable term policies accord- 
ing to the standard of valuation of life insurance policies prescribed by the laws 
of this state.” Chapter 83, Acts of Thirty-Second General Assembly. 


Other states (wherein appellee was operating) had taken the position that 
assessment insurance of the kind written by the Bankers’ Life Company was 
unsafe and ultimately sure to fail, because not based upon cost, so it became 
more difficult, as time went on, to convince prospects that they should accept 
this kind of insurance. Furthermore, the officers of the Bankers’ Life Company 
received expert advice to the effect that the assessment plan, as inaugurated, was 
destined to be unsuccessful, and that the company, therefore, could not long 
endure. In order to avoid such catastrophe, and in harmony with the legisla- 
tion last above quoted, appellee decided to “transform itself” from the mutual 
assessment plan “into a legal reserve or level premium company,” and for that 
purpose adopted articles of incorporation, including the following: 


“The purpose and intent of this amendment is to transform this corporation 
into a legal reserve or level premium, mutual insurance company, as provided 
by Section 1798 (b) of the supplement to the Code, 1907, and its business shall 
be that of life insurance on the mutual plan, as a legal reserve or level premium 
company, and it shall have and possess, full power to transact and conduct 
every kind of ‘mutual life.insurance provided for or permitted under chapters 
one, six and eight, of title nine, of the code of Iowa of 1897, and all amendments 
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thereto now or hereafter adopted, and shall be a continuation of the original 
corporation and retain all its original rights, powers, privileges and franchises, 
so far as may be necessary to carry out all its contracts, heretofore made with 
its members including the issuance of certificates upon examinations made at 
the time these articles become in force, as such association, and this amendment 
shall not be construed to affect existing suits, rights or contracts, and these 
articles are and shall be construed as, a substitution for the original articles, 
except in so far as the rights of existing members are concerned.” 

By-laws were passed and all other necessary steps taken for completing the 
reorganization, so that henceforth the appellee was the Bankers’ Life Company, 
authorized to transact business as a legal reserve or level premium concern. 
At the time of this transition, the appellants and interveners held assessment 
certificates under the old form. 

New contracts for all incoming members thereafter were written under the 
level premium or legal reserve scheme rather than the old assessment idea. 
Many of the certificate holders transferred to the legal reserve and level prem- 
ium method. Consequently, young members ceased coming into the assessment 
part of the organization, and those certificate holders remaining therein were 
caused to bear the burden of the death losses under that department. Result- 
antly, the reserves became depleted, and it was necessary to increase the rates 
to be paid by the assessment members in order to satisfy the death benefits ac- 
cruing thereunder. So there were finally made by the company assessment calls 
176 and 177, payable respectively in April and July, 1927. 

Because of this, appellants demand an injunction restraining such collection, 
and in behalf thereof now argue: First, that they cannot be affected by the 
changed insurance system, and that the assessment for their benefit must be 
spread over all the membership of appellee, including the new legal reserve or 
level premium policyholders as well as the old assessment members; second, if 
this is not true, appellants contend that the legislation authorizing the transfor- 
mation is unconstitutional because impairing the obligation of their contrac- 
tual rights; and, third, that the new company has not properly used the assets 
and properties of the institution held at the time the reorganization was com- 
leted. 

7 Those disputes were determined by the district court in favor of the appellee 
and against appellants. Hence this appeal is taken. Such are the problems 
confronting us for solution. 

[1, 2] I. Rights and liabilities of the assessment certificate holder are fixed 
by the certificate contract, including appellee’s articles of incorporation and le- 
gally adopted by-laws. With equal certainty, the advantages and burdens of 
the level premium or legal reserve policy owners are defined by their contracts. 
Dishong v. Iowa Life & Endowment Association, 92 Iowa, 163, 60 N. W. 505. 
Constitutional guaranties of preservation and security guard and shield each 
and every element of both contracts. 

But such safeguard does not arm either party with the privilege of legally 
having or enjoying any claim or equity not fairly embodied within its agreement. 
Neither security thus afforded by the Constitution nor liberal contractual inter- 
pretation will permit one class of such members to nullify, change, or abridge 
the contracts of the other. Each group is entitled to the fulfillment of its agree- 
ment, may enjoy the benefits thereof, and must carry the responsibilities there- 
under. Liability, if any, owed by the legal reserve or level premium members 
to those of the assessment division must be founded upon, defined, and deter- 
mined by contract. Do the former owe any obligation to the latter in reference 


to relieving them from assessments necessary to pay the death losses of their 
branch? 


II. Appellants contend that an affirmative answer to that interrogatory is 
necessary because of the indication to that effect contained in the following 


exception added to section 2 of the chapter 83, Acts of the Thirty-Second Gen- 
eral Assembly: 


“But such amendment or re-incorporation [allowing the change from the as- 
sessment company to the legal reserve or level premium institution] shall not 
affect existing suits, rights, or contracts.” Code 1924, § 8724. 

“Rights and contracts” there referred to, they conclude, embrace the pow- 
er to assess level premium members. Designation of the “rights and contracts” 
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to which allusion is thus made was not supplied by the Legislature. Evidence 
as to what was actually reserved thereby must be sought elsewhere. But beyond 
a peradventure of a doubt the statutory limitation was adopted to preserve 
rather than to create contractual relationships. “Existing,” as used by the law- 
makers in this instance, definitely settles that controversy. 

(3, 4] III. Continuity of the scheme requiring the mortality of assessment 
members to be figured upon the basis of the institution’s entire membership is 
asserted by appellants as constituting their contract embodied within the sta- 
tutory “reservation” just discussed. Otherwise, they say, the reorganization 
wrongfully set them off in a class by themselves, and accordingly denied them 
the advantages of “new blood.” Two classes, they state, under such circum- 
stances would be created in consequence thereof, which, according to their 
theory, had previously been condemned by this court in Tusant v. Grand Lodge, 
A. O. U. W., 183 Iowa, 489, 163 N. W. 690, L. R. A. 1918F, 452; Tusant v. 
Grand Lodge, A. O. U. W., 192 Iowa, 1232, 186 N. W. 195. 

An analysis of the facts involved in the cited cases and those embodied in 
the cause at bar will clearly reveal distinguishing features. Confronting the 
court in the Tusant Cases was a situation where the fraternal insurance or- 
ganization attempted to separate its assessment members into classes A and B. 
(as distinguished from the creation of a different kind of insurance), so and in 
order that one group contained the old and the other the young. Statutory 
authorization did not exist for this manipulation, and that was an important 
factor in our discussion. 

Tusant v. Grand Lodge, A. O. U. W., 183 Iowa, 489, 163 N. W. 690, L. R. A. 
1918F, 452, supra, contains this language: 

“There was no legitimate reason for such division. The two divisions thus cre- 
ated occupied the same field of insurance, and were necessarily competitive and 
hostile. * * * Authorities are brought to our attention by the defendant 
holding contrary to the views herein expressed. Practically all of such decisions, 
however, are based either upon statutory provisions of the respective states or 
upon by-laws of the order, none which are applicable here.” 

Legislative enactments previously quoted intervened for the benefit of ap- 
pellee in the case at bar, for by such enabling acts it was authorized to trans- 
form itself from an assessment company into that of a legal reserve or level 
premium entity. Previous to this legislation, appellee was prohibited by statute 
from being anything but an assessment corporation. Fundamentally, the very 
purpose of the lawmakers in enacting chapter 83 of the Thirty-Second General 
Assembly, supra, was to remove such prohibition, and substitute in lieu thereof 
authority to reorganize and write old line or level premium insurance instead of 
issuing: assessment certificates. Future prospects had a right to contract with 
appellee for level premium or legal reserve insurance free from any burdens of 
assessment. Such was the very object of the new legislation. Without this 
right, the result would not have been level premium or legal reserve insurance, 
and the purpose to be accomplished by the statutory amendment would have 
been thwarted. See Dishong v. Iowa Life & Endowment Association, supra. 
Legal reserve and level premium insurance was permitted by the statute “the 
same as though” appellee was “originally thus incorporated.” See section 2, c. 
83, Acts of Thirty-Second General Assembly, supra. “Originally thus,” as there- 
in‘used, eliminates any legislative intention to incumber the policyholders with 
assessment certificates. 

But in the Tusant Cases the attempt was made without legislative permis- 
sion to divide the company into two parts for assessment purposes, in violation 
of the contract of the members, which provided that the assessment for that 
sort of insurance should be levied against all the members of like kind. Tusant 
v. Grand Lodge, A. O. U. W., 183 Iowa, 489, 163 N. W. 690, L. R. A. 1918F, 452, 
supra, embodies this additional phraseology: 

“They [the old members] challenge its power to charge the mortality of 
the order against the older membership; they challenge its power to make an 
amendment so fundamental as to change the essential character of the order, 
by converting it from a mutual assessment company, paying death losses when 
they occur, to what, in practical effect, is an old line investment company. 
* * * We think” there was no power in the Grand Lodge by amendment or 
etherwise “to divide the membership of the order into two divisions, upon the 
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basis which was actually adopted. There was no legitimate reason for such di- 
vision. The two divisions thus created occupied the same field of insurance, and 
were necessarily competitive and hostile. * * * The question involved in this 
litigation, therefore is not so much the power of the order to make sufficient 
assessments to pay all death losses; it is, rather, whether the methods adopted 
by it are unreasonable, as being discriminatory, and therefore unfair. * * * But 
the question is whether it is not fundamentally different from the plan of mu- 
tual insurance contemplated by above chapter 9 [Chapter 9, of Title 9, Code 
1897]. If it is, the defendant order had no power to adopt it, or to impose in- 
creased rates for its maintenance.” 


Following that pronouncement, Tusant v. Grand Lodge, A. O. U. W., 192 
lowa, 1232, 186 N. W. 195, supra, consistently says: 


“The mere fact, therefore, that the defendant lodge made three assessments 
in a month instead of one does not, of itself, condemn its action. The control- 
ling consideration, which the defendant seems to have ignored, is: What was 
the current mortality of the order? Did the defendant assess these plaintiffs 
in greater amounts than were necessary to pay actual death losses? The only 
data in the record which tends to furnish an.answer to this question is that, 
after the enactment of the amended by-law of 1911, the defendant began to build 
up a reserve, and that such reserve had steadily grown until, in the year 1919, 
it amounted to more than a million dollars. These plaintiffs had contracted for 
mutual assessment insurance. Under that plan, each was liable to pay assess- 
ments for the death of all members pre-deceasing him. * * * This is the kind 
of insurance they contracted for. They are neither entitled to nor liable for 
anything more or better. This was our adjudication in the former case [Tusant 
v. Grand Lodge, 183 Iowa, 489, 163 N. W. 690, L. R. A. 1918F, 452].” 


Clearly it appears that the T'usant Cases are not authority in the cause be- 
fore us for the propositions urged by appellants. Classes attempted to be de- 
vised in the Tusant Cases were illegal and void, because there was no statutory 
authority to thus divide existing assessment members. Moreover, the member- 
ship agreements there demanded that the assessment be spread against the en- 
tire membership, which was of one kind. Contrary to that, in the case at bar 
the assessment members are not divided; they are maintained in unity. No 
contract right is violated because the legal reserve members did not agree to 
pay assessments and the assessment agreements did not demand them to. Le- 
gal reserve members undertook to pay premiums as distinguished from the as- 
sessments to be met by the certificate holders. Rather than making a division 
of its assessment members, appellee preserved the “oneness” thereof, and equip- 
ped itself to create in addition thereto a level premium or a legal reserve mem- 
bership. Here the legal reserve or level premium policyholders are not a part 
of the assessment membership, but separate and distinct therefrom. 

Due to the statutory enablement and the different insurance agreements, 
as well as the very nature of the two memberships themselves, the distinction 
is furnished between this and the Tusant Cases. Division in the cases just 
cited was held to be illegal and void, and because thereof the assessment was 
spread over the entire membership, for that was the original contractual under- 
taking of the parties, but this result cannot be reached in the present cause, be- 
cause here there is no division, but rather two separate and distinct kinds. of 
membership. One was created under a law prohibiting the other, and the sec- 
ond was brought forth under a legislative act discouraging the one and making 
legitimate the other. Wherefore, if the enabling act is void (but we hold it is 
not), the second group have no existence at all, because they never were assess- 
ment members. Had appellee’s membership been composed entirely of assess- 
ment certificate holders and an illegal division thereof attempted, a judgment 
of court setting aside the void act would leave all certificate holders together, 
subject to the same assessment, as was the situation in the Tusant Cases. That 
is true because originally both so-called classes were identical. However, ap- 
pellée’s level premium or legal reserve members never were a part of the as- 
sessment membership. ' Therefore the illegality (if there is any) of the legislative 
act creating them could not throw them over into a membership of which they 
never were a part. Contractual obligations prevent such result. 

So, appellants at the time of the reorganization did not possess that alleged 
right of “continuity” as an “existing” “right or contract” under section 2 of 
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chapter 83, Acts of the Thirty-Second General Assembly, supra. Doctrines an- 
nounced in the Tusant Cases are harmonious with this pronouncement, and the 
philosophy of those decisions does not guarantee appellants here the right to 
thrust upon the legal reserve or level premium policyholders the assessment bur- 
dens aforesaid. 

[5, 6] IV. This conclusion on the statutory “reservation” is adopted by ap- 
pellants as a basis for their argument that section 2 of chapter 83, Acts of the 
Thirty-Second General Assembly, supra, is unconstitutional. Their reasoning 
at this point is based upon the ground that they have a contract for, or vested 
rights demanding, the perpetual existence of the insurance corporation as a 
mutual assessment institution, and, as a result, the level premium or legal re- 
serve policyholders are liable for some part of the losses accruing under the 
assessment certificates. 

Parenthetically, we note that, if there was lack of authority in this regard 
because of constitutional prohibition against appellee’s reorganization on the 
level premium or legal reserve basis, that corporate incapacity would not con- 
fer upon the assessment members the right to compel contribution from those 
holding said illegal contracts. The misfortune thereby befalling the level prem- 
ium member could not by any mystic or supernatural process transform him 
into an assessment member without his consent and against his will, but rather 
this victim of the ultra vires transaction (if it were such) would, in that event, 
be entirely without the sanctuary of appellee’s shelter and refuge. While, 
through the suggested illegality contained in the supposition, the legal reserve 
or level premium applicant could never have become a member, he, of course, 
in that event would not be permitted to have the benefits of appellee’s insur- 
_ ~— as a corollary thereto he would not be liable for any obligations 
thereof. 

V. Reliance need not be placed upon the consequence of that analysis 
alone, because the perpetual existence of the assessment scheme was not a con- 
tractual right of appellants, and the act creating the power permitting appellee 
to reorganize is constitutional. 

Iowa, in the year 1857, adopted its Constitution, containing section 1 and 12 
of article 8, which provide respectively: 

“Section 1. No corporation shall be created by special laws; but the general 
assembly shall provide, by general laws, for the organization of all corporations 
hereafter to be created, except as hereinafter provided.” 

“Section 12. Subject to the provisions of this article, the general assembly 
shall have power to amend or repeal all laws for the organization or creation 
of corporations, or granting of special or exclusive privileges or immunities, by 
a vote of two-thirds of each branch of the general assembly; and no exclusive 
privileges, except as in this article provided, shall ever be granted.” 

Pursuant to that constitutional provision, the Legislature of Iowa enacted 
section 1090 of the 1873 Code, which reads: 


“The articles of incorporation, by-laws, rules, and regulations of corpora- 
tions hereafter organized under the provisions of this title, or whose organiza- 
tion may be adopted or amended hereunder, shall, at all times, be subject to 
legislative control, and may be, at any time, altered, abridged, or set aside by 
law, and every franchise obtained, used, or enjoyed by such corporation, may 
be regulated, withheld, or be subject to conditions imposed upon the enjoyment 


thereof, whenever the general assembly shall deem necessary for the public 
good.” 


Section 1090, just quoted, is a part of title 9 of said Code, and section 1160 
of that Code is included within the same title. It was under the latter provision 
that appellee was organized. An unlimited corporate franchise was prohibited 
by those quoted sections of the Constitution and the statute. Changes were 
authorized, and all contracts in the premises between the state and the corpo- 
ration were subject to the state’s right to “amend or repeal.” Upon this basis, 
appellee became a corporate entity and those sections of the Constitution and 
statute were a part of its charter by that reference as much as if expressly 
written therein by its founders. Sioux City Street Railway Co. v. City of Sioux 
City, 78 Iowa, 367, 43 N. W. 224; Sioux City Street Railway Co. v. City of Sioux 
City, 78 Iowa, 742, 39 N. W. 498; Wood & Duvall v. lowa Building & Loan As- 
sociation, 126 Iowa, 464, 102 N. W. 410; Marshalltown Light, Power & Railway 
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Co. vy. City of Marshalltown, 127 Iowa, 637, 103 N. W. 1005; St. John et al. 
v. Iowa Business Men’s Building & Loan Association, 136 Iowa, 448, 113 N. W. 
863, 15 L. R. A. (N. S.) 503; Des Moines City Railway Co. v. City of Des Moines, 
152 Iowa, 18, 131 N. W. 43; State of Iowa v. Iowa Telephone Co., 175 Iowa, 607, 
154 N. W. 678, Ann. Cas. 1917E, 539; Iowa Railway & Light Co. v. Jones Auto 
Co., 182 Iowa, 982, 164 N. W. 780. See also: Wright v. Minnesota Mutual Life 
Insurance Co., 193 U. S. 657, 24 S. Ct. 549, 48 L. Ed. 832; Polk v. Mutual Re- 
serve Fund Life Association, 207 U. S. 310, 28 S. Ct. 65, 52 L. Ed. 222; Leininger 
v. North American Nat. Life Ins. Co., 115 Neb. 801, 215 N. W. 167; Looker vy. 
Maynard, 179 U. S. 46, 21 S. Ct. 21, 45 L. Ed. 79; Tomlinson y. Jessup, 15 Wall. 
454, 21 L. Ed. 204; Sioux City Street Railway Co. v. City of Sioux City, 138 U. 
S. 98, 11 S. Ct. 226, 34 L. Ed. 898; County of Stanislaus v. San Joaquin, etc., 
Co., 192 U. S. 201, 24 S. Ct. 241, 48 L. Ed. 406. 

Infringement of vested rights or the impairment of the obligation of con- 
tract could not arise in the premises because of the corporate change authorized 
by chapter 83, Acts of the Thirty-Second General Assembly, supra, and appellee’s 
reorganization thereunder. Rather than impairing such obligation and interfer- 
ing with vested rights, the amendatory statute and the resulting insurance change 
was in conformity with the constitutional and statutory provisions which be- 
came a part of and remained in appellants’ and interveners’ certificates of insur- 
ance. Appellee’s existence, then, as an assessment company, need not be per- 
petual. Looker v. Maynard, supra; Wright v. Minnesota Mutual Insurance Co., 
supra; Polk v. Mutual Reserve Fund Life Association, supra; Case v. Supreme 
Tribe of Ben Hur, 106 Neb. 220, 184 N. W. 75, 18 A. L. R. 1172; Wirtz v. 
Sovereign Camp, W. O. W., 114 Tex. 471, 268 S. W. 438; United Order of For- 
esters v. Miller, 178 Wis. 299, 190 N. W. 197, 29 A. L. R. 1526; Green v. Hart- 
ford Life Insurance Co., 139 N. C. 309, 51 S. E. 887, 1 L. R. A. (N. S.) 623, 4 
Ann. Cas. 360. 

Looker v. Maynard, supra, referring to the constitutional reservation to make 
change in corporate statutes, states: 

“The effect of such a provision, whether contained in an original act of in- 
corporation, or in a constitution or general law subject to which a charter is 
accepted, is, at the least, to reserve to the legislature the power to make any 
alteration or amendment of a charter subject to it, which will not defeat or 
substantially impair the object of the grant, or any right vested under the grant, 
and which the legislature may deem necessary to carry into effect the purpose 
of the grant, or to protect the rights of the public or of the corporation, its 
stockholders or creditors, or to promote the due administration of its affairs.” 

Polk v. Mutual Reserve Fund Life Association, supra, consistently follows in 
these words: 

“This case [Looker v. Maynard, supra] shows that it is immaterial whether 
the power to alter the charter is reserved in the original act of incorporation, or 
in the articles of association under a general law, or in a constitution in force 
when the incorporation under a general law is made. * * *”, 

Wright v. Minnesota Mutual Life Insurance Co., supra, aptly concludes: 

“There was no vested right to a continuation of a plan of insurance which 
experience might demonstrate would result disastrously to the company and its 
members. We are cited to the statutes of many states authorizing similar 
changes and transfer of membership, but to no case holding legislative authoriza- 


tion of a change of this character to work the impairment by the state of the 
obligation of a contract.” 


Following this. pronouncement, the Supreme Court of the United States in 
Polk v. Mutual Reserve Fund Life Association, supra, declared: 

“The whole argument of the complainants upon these constitutional ques- 
tions, though enveloped in many words and presented in divers forms, rests 
upon a single proposition. That proposition is that they, having become mem- 
bers of an association insuring lives upon the co-operative and assessment plan, 
and being therefore, in a sense, both insurers and insured, have a vested right 
that the association shall not, without their consent, engage in other kinds of 
insurance, which may and probably will indirectly affect for better or worse their 
relations to it. The trouble with this proposition is that it was made and denied 
in the Wright Case.” 


See, also, Supreme Lodge, Knights of Pythias v. Mims, 241 U. S. 574, 36 S. 
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Ct. 702, 60 L. Ed. 1179, L. R. A. 1916F, 919, and Richards v. Security Mutual Life 
Insurance Co. (D. C.) 259 F. 727. 

St. John et al. v. Iowa Business Men’s Building & Loan Association, supra, 
conformably says: 

“It [the corporation] had no constitutional or other right to continue in busi- 
ness indefinitely or for any other time than the Legislature might see fit to per- 
mit. This is a fundamental principle of corporate law under the reserved power 
now generally given to the Legislature.” 

Experience with mutual assessment companies was such as to suggest to the 
Iowa Legislature that it was “necessary for the public good” (see section 1090, 
Code 1873) to pass chapter 83 of the Thirty-Second General Assembly. Many 
of such institutions had failed, and the reason universally was that the insurance 
was granted at a price below cost. Catastrophe for the scheme was certain 
under those conditions. Constantly warning appellee was the experience of these 
failing institutions. Too, it knew that the Legislature of this state, as well as 
those of others, had passed special acts prohibiting or discouraging the further 
organization of insurance companies under that particular plan. Actuaries in- 
formed it that the assessment scheme must fail because of the faulty founda- 
tion thereof. 

[7] Under those circumstances, appellee was justified in reorganizing, by 
authority of the permissive legislation, in order that it might continue in the 
future as a level premium or legal reserve company, and in so doing it did not 
violate either the state or Federal Constitution protecting vested rights or con- 
tractual obligations. 

VI. Manifestly, there is no contract requiring the level premium or legal 
reserve participants to pay an assessment or any part of the death loss for those 
under the old plan. There is the prohibition against the impairment of the ob- 
ligation created by the agreement giving rise to the level premium or legal re- 
serve policy, the same as that protecting any other contractual undertaking. 
This is self-evident. 

We cannot cast upon the level premium or legal reserve members a burden 
which they did not assume, nor have the assessment certificate holders any con- 
tractual right to demand such an imposition. Obligations to pay insurance costs, 
whether assessment, legal reserve, or level, as before stated, must arise through 
contract, which, in turn, necessarily is based upon the meeting of minds. Were 
it otherwise, the result would be arbitrariness and injustice. No evidence is 
produced in this record that in any way suggests such consent on the part of 
the legal reserve or level premium members to be thus assessed. Like any 
other party to business transaction, these policyholders have a right to their 
bargain. They did not desire, nor did they procure, assessment insurance, but 
rather they wanted and bargained for that which is diametrically opposed thereto— 
the level premium or legal reserve protection—and to this they are entitled. Less 
than that would amount to infringement of an existing right which the courts 
are bound to protect rather than destroy. 


The rights belonging to the certificate member through his contract are that: 
First, his death loss shall be paid out of the common fund named in the cer- 
tificate and accumulated by assessments quarterly imposed on the assessment 
membership; second, the guaranty deposit should be paid to the beneficiary 
upon the member’s death, if he died while in good standing; and, third, the 
benefit, guarantee, contingent, and emergency reserve funds, and other properties, 
should be used in the manner provided by the articles of incorporation and 
legally adopted by-laws. Of necessity, then, the catalogue of “rights” just 
made embraces and constitutes (so far as appellants are concerned) the “existing 
* * * rights or contracts” reserved and excepted from the operation of said 
section 2 of chapter 83, Acts of the Thirty-Second General Assembly, supra. 

Consequently, it is plain that the legislative enactments authorizing appellee 
to write level premium or legal reserve insurance were and are legal and valid, 
and the policyholders thereunder are possessors of contracts which can be en- 
forced according to the terms thereof without any impairment or abridgement. 
Contribution from the legal reserve or level premium branch, by way of as- 
sessment or otherwise, can in no event be legally demanded or obtained by the 
assessment members. By thus deciding, we have preserved in every way ap- 
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pellants’ entire contract in this transaction without permitting transgression thereof 
by the level premium or legal reserve policyholders. 

[8, 9] VII. Assuming that appellants do not have such contractual rights as 
an original proposition, yet they maintain that they are entitled to them through 
the docrine of estoppel. Accordingly, much evidence was introduced at the 
trial in the district court to show declarations and writings on the part of ap- 
pellee of such character as to result in a contract when taken in connection with 
appellants’ acceptance thereof and reliance thereon. It isthe claim of 
appellants at this juncture that therefore an estoppel arose preventing appellee 
from denying to appellants the right to have their assessments spread over the 
entire membership of the company, including, not only the assessment certificate 
holders, but also those possessing legal reserve and level premium policies. These 
written and oral statements and the resulting contracts were purported to have 
been made at the time of, and immediately after, the reorganization. Statements 
and representations, if any there were, must be laid, under this record, at the 
door of the corporation, as distinguished from the legal reserve or level pre- 
mium members, for it is not charged that the policyholders did anything which 
would tend to bar them from denying this right of general assessments. Like- 
wise, if appellee is liable to appellants because of such estoppel, it therefore 
cannot be to such extent as to interfere with the policy contracts of the legal 
reserve or level premium members. So, if the alleged agreements resulting 
from those declarations amounted to an ultra vires contract, they cannot be 
enforced. 

The issue clearly is as to whether or not such obligations above described 
amount to a managerial or operating expense, as distinguished from an insurance 
contract which the appellee did not have the authority to make, because, under 
the reorganizations, appellee was permitted and empowered to write level pre- 
mium or legal reserve insurance only. Manifestly, if appellants are to succeed 
on this basis, it must be upon the theory that the estoppel agreements aforesaid 
amounted to, and are, new contracts of insurance, as distinguished from the 
original assessment certificates. Concerning whether or not, in any event, the 
policyholders could be bound by an estoppel on the theory of benefits, we do not 
now decide, because, under this record, advantage or gain does not appear. 

Do the issues thus presented warrant the relief prayed? We think not. 


VIII. Estoppel is predicated upon the fact that appellee, at the time of its 
reorganization, told the auditor of state directly, and its assessment members 
indirectly, through written circulars and communications with agents, that it 
would not place such participants in a class by themselves, deny them the ben- 
fits of “new blood,” or require them alone to pay their own death losses, but 
that both classes of members would be considered as one for the purpose of 
arriving at the basis for mortality costs. 


Relief here sought is on the theory of a contract arising from those re- 
presentations and by-law 11 (this by-law was afterwards repealed), adopted 
in an effort to make an adjustment consistent therewith between the two mem- 
berships, and it is attempted to have appellee estopped from refusing to carry 
out that agreement. By-law 11 is not relied upon by appellants as a part of the 
original agreement for it appears that it does not go as far as the alleged es- 
toppel contract, but, as we understand, that by-law is relied upon by appellants 
as evidence that the estoppel agreement did exist. Doubt arises as to 
the sufficiency of the proof to show offer and acceptance at this point. Still, 
for the purposes of this case, we assume, without deciding, the existence of 
such an attempted compact. Yet appellants cannot be aided, for the reason that 
under this record there was no authority to make it; and, furthermore, no funds 
are in the possession of the appellee with which to supply the necessary con- 
tributions to build up the deficiency in the assessment fund because it is not 
shown that such contract gives rise to an operating expense, as distinguished 
from a primary insurance contract. 

After the reorganization, the Banker’s Life Company was permitted to write 
legal reserve or level premium insurance only. When undertaking the pur 
ported estoppel agreement, it deviated from its legal field of endeavor into the 
prohibited realm of insurance which was not legal reserve or level premium. 
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Thus the statute which authorized the reorganization prohibited the estoppel 
agreement claimed. : 

Moreover, the Bankers’ Life is a mutual company, and there is no corporate 
stock. Resultantly, dividends payable to stockholders are not authorized or 
permitted. Whatever contributions by way of premiums, ‘are made by the legal 
reserve policyholders, must be used by appellee for the purposes of that par- 
ticular insurance; otherwise the level premium members would be compelled, 
through a circuitous route, to make contributions to the assessment certificate 
holders, contrary to their policy undertakings. Therefore, if, in any event, there 
are.more premiums than needed for legal reserve insurance, the surplus not 
necessary in the premises must be returned to the contributors. 

Inquiry here is appropriate to determine the manner of applying those pre- 
miums within the limitations above expressed. This question is fixed by con- 
tract and principles of equity in those states where statuory provisions do not 
control. United States Life Insurance Co. v. Spinks, 96 S. W. 889, 29 Ky. Law 
Rep. 960, 13 L. R. A. (N. §S.) 1053; Citizens’ National Life Insurance Co. v. 
Morris, 104 Ark. 288, 148 S. W. 1019; Equitable Life Assurance Society v: 
Hardin, 166 Ky. 51, 178 S. W. 1155; Mutual Benefit Life Insurance Co. v. 
O’Brien (Ky.) 116 S. W. 750; 14 R. C. L. p. 850, § 15; Royal Trust Co. et al v. 
Equitable Life Assurance Society of United States (C. C. A.) 247 F. 437. See; 
also, Gourley v. Northwestern National Life Insurance Co., 84 Okl. 46, 220 P. 645, 
New York state has regulated this question by statute. Greeff v. Equitable Life 
Assur. Soc., 160 N. Y. 19, 54 N. E. 712, 46. L. R. A. 288, 73 Am. St. Rep. 659; 
Equitable Life Assurance Society v. Brown, 213 U. S. 25, 29 S. Ct. 404, 53 L. Ed. 
682. 


Provisions contained in appellee’s legal reserve and level premium policy, 
relating to dividends, are as follows: 

“After the first policy year, upon payment in cash of the premium for the 
second policy year, and at the end of the second and each subsequent policy 
year, this Policy, while in force (except as extended insurance), shall be credited 
with its portion of the divisible surplus as annually determined by the company. 
x * *” 

{10, 11] “Divisible surplus,” under this policy, must be determined in Iowa 
by appellee through the exercise of legal discretion, as distinguished from the 
absolute right in that regard permitted by the New York legislation referred 
to. An analysis of the fundamental purpose of premiums will determine the 
principal elements fixing the limits of-such discretion; that is to say, the underly- 
ing reason for these premiums is to: First, pay death losses under the level 
premium or legal reserve insurance; second, establish and maintain the necessary 
reserves therefor; third, meet operating expenses, including managerial, rents, 
taxes, advertising, agency, and miscellaneous items; and, fourth, fortify against 
emergencies such as epidemics and financial crises, United States Life Insurance 
Co. v. Spinks, supra, and other cases above cited. See, also, Pyle v. National 
Life Association of Des Moines, 186 Iowa, 756, 172 N. W. 944. 

Said itemization is intended for illustration rather than completeness, but, 
in general, it shows the broad boundaries beyond which appellees cannot go in 
the expenditure of premiums. Unless, then, we can classify the alleged estoppel 
liability as an operating expense, the premiums of the legal reserve policyholders 
cannot be appropriated therefor by appellee, because the net remainder of its 
premiums. after accomplishing the purposes above catalogued amount to and are 
“divisible surplus,” under the policy agreement, which must be returned to the 
policyholders. “Operating expense” is too narrow in its scope to include any 
sum or sums paid out for assessment member death losses under this. record. 
Rather, this operating cost relates to such liabilities as would necessarily rise 
out-of the transaction of level premium and legal reserve business (as to whether 
or not under any circumstance this expenditure may be extended to cover the 
operating outlay of the entire company, we do not now decide): Deficits existing 
in .the funds, from which assessment certificate death losses are to be paid, do 
not-and cannot amount to and be an operating expense contributed to by the 
premiums of the legal reserve policyholders within the purview of the pleadings 
and evidence here presented. Were it otherwise, “operating expenses” would be 
enlarged far beyond their ordinary meaning, so as to be crowded out of their 
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existence as an auxiliary purpose and forced into the field of the corporation’s 
primary object, and there be coordinate with, rather than subservient to, the 
insurance itself. Eliminating these legal reserve premiums, appellee has no 
source from which to pay assessment member death losses (unless it be by drawing 
upon the funds, reserves, and properties hereafter to be discussed), except 
through the assessment of that membership. ; 

Even if appellee, as a corporation, is estopped, from denying the alleged 
contract to thus spread the assesment over the entire membership, nevertheless 
appellants can obtain no practical benefits therefrom, because there are no re- 
sources with which to perform such ultra vires agreement. We do not now 
decide whether or not, under other circumstances, the contributions here claimed 
by the certificate holders from the policyholders could amount to and be an 
operating expense. 

[12, 13] IX. Remaining then, to be considered by us, are the questions re- 
lating to appellee’s accounting for the guarantee contingent and other funds. 

Appellants urge that the assessments complained of are illegal because they 
were not made in reference to the moneys rightfully belonging to those funds. 
To put the thought in another way, appellants declare that, if the proceeds of 
those funds wrongfully appropriated by appellee were returned to their proper 
place, the assessments in question would inevitably be greatly reduced. Those 
claims of appellants in this regard will be reviewed in the order made. 

First, it is insisted by them that appellee has erroneously diminished the 
guarantee fund. A provision of appellee’s articles of incorporation is: 

“The Guarantee fund shall consist of the deposits pledged by each mem- 
ber of the Association for the prompt payment of assessments and the said de- 
posit required of each member shall consist of the sum of one dollar for each 
year of the age of the member at the date of application, counted at nearest 
birthday. * * * 

Embodied in a by-law and also in the assessment certificate is the fol- 
lowing condition: 

“Upon the failure of any member to pay any assessment or expense dues 
within the time and at the place required, his membership shall be thereby for- 
feited and his right to any share or interest in the funds or property of the As- 
sociation, including his Guarantee deposit, shall cease absolutely at the expiration 
of the time stipulated in which such payments are required to be made and all 
payments made are thereby forfeited to the Association without action of its 
part. P 

Then, consistent ‘with foregoing, there is another clause to this effect: 

“That the guarantee deposit forfeited to the association by lapsed members shall 
go to the reserve fund (emergency reserve fund).” 

The appellants seek to make application of this forfeiture provision to the 
assessment members who transferred to the legal reserve or level premium plan 
after the reorganization. Each member thus exchanging and appellee mutually 
agreed upon the following propositions: First, cancellation of the assessment 
certificate; second, issuance of the new policy without medical examination at 
a premium rate figured on the basis of the member’s age at that time; and, 
third, transfer of the individual member’s portion of the guarantee fund for the 
protection -of his premium payments under the terms that, if such member died 
in good standing, his beneficary under the policy would receive the guarantee 
deposit just the same as his beneficary under the old assessment certificate 
would otherwise have done; but, in the event there was a failure upon the part 
of such member to pay his premium when due, this guarantee sum was to be 
forfeited and transferred to the certificate (not policy) holders, and there used 
for the reduction of their assessments. 

Did that manipulation amount to a forfeiture or lapse of the assessment cer- 
tificate within the terms thereof, as embodied therein, under the articles of im- 
corporation and by-laws before mentioned? We think not. Rather than a forfeiture 
or lapse of the assessment certificate there was a legal cancellation thereof by 
the reciprocal action of the appellee on the one hand and the transposing member 
on the other. It is generally recognized that the right ordinarily exists to cam- 
cel a certificate or policy of insurance by mutual consent. See Corpus Juri, 

° 1243, §426; Grand Lodge Brotherhood of Railroad Trainmen v. Martin (Tex. 
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Civ. App.) 218 S, W. 40; Peacock v. Our Home Life Insurance Co., 73 Fla. 
1207, 75 So. 799; Reliance Insurance Co. v. Russell, 208 Ala. 559, 94 So. 748. 
See, also, Hicks, Adm’x, v. Insurance Co., 166 Iowa, 532, 147 N. W. 883, L. R. A. 
1915A, 872. For application of the same principle to other insurance policies 
generally, see Artificial Ice Co. v. Reciprocal Exchange, 192 Iowa, 1133, 184 
N. W. 756; Ocean Accident & Guaranty Corporation, Limited, of London, v. 
Meek, 61 Utah, 426, 215 P. 810; Addia v. Globe & Rutgers Fire Insurance Co., 
97 W. Va. 443, 125 S. E. 161; Talge Mahogany Co. v. Burrows, 82 Ind. App. 253, 143 
N. E. 692. Apt language in Ocean Accident and Guaranty Corporation, Limited, 
of London, v. Meek, supra, is: 

“In view of that [the cancellation by mutual consent] but one conclusion 
is permissable under the law, and that is that upon the cancellation becoming 
effective both parties were released from all the covenants, obligations, and pro- 
visions of the contract, and their rights with respect thereto were as though the 
contract had never been entered into.” 

Clearly that must be true, if there was in fact a cancellation consummated. 
Exchange, under the method here employed, amounted to and was a cancellation of 
the assessment certificate and the issuance of the new policy in lieu thereof. 
After that transaction, there was no assessment certificate in existence. Con- 
sequently, dues and asessments could no longer accrue thereunder. An essential 
prerequisite for such demands is the existence of a living active assessment 
certificate. Without the latter, there can be no dues and assessments. When 
there are no dues and assessments, there could be no forfeiture or lapse for the 
want of payment thereof. Existing assessment certificate holders had no other 
or greater right in the guarantee fund than that the same should be held to 
assure the payment of assessments and dues that might in the future be owing 
from the individual member under his certificate. If all such asessments and 
dues were paid by that member, the fund never belonged to appellants, but re- 
mained the property of the depositor, and upon his death while he was in good 
standing it went to his beneficary. So, when the certificate for which the guaran- 
tee fund was placed became a nullity through cancellation, there was no further 
need or reason for said fund, because there could be no additional assessments 
or dues thereunder, and such trust money automatically became the property 
of the member who first deposited it. He, in turn, after the ending of his cer- 
tificate contractual obligation, had a right to again enter the same money, if he 
so chose, under the policy agreement to be dealt with in any manner or way 
agreed upon between him and appellee. 


_ About this appellants had no right to complain, for they were not concerned 
in that private transaction. 


X. Was there anything under the peculiar circumstances of this case that 
would change such general rule? Nothing appears in the act authorizing the 
corporation’s reorganization to cause the application of any different doctrine. 
Hence, if there is an obstacle to the application of the principle here involved, it 
is because many, rather than a few, took advantage of the opportunity afforded 
them to cancel their respective certificates and receive policies. 

Precedent for this scheme of transfer can be found in the practice of other 
similar institutions under like circumstances. Reference is here made to Wright 
v. Minnesota Mutual Life Insurance Co., supra; Dresser v. Hartford Life In- 
surance Co., 80 Conn. 681, 70 A. 39; Delaney v. Grand Lodge, A. O. U. W., 244 
Mass. 556, 138 N. E. 918. While those authorities do not expressly approve of 
the wholesale contract exchange, yet they furnish illustrations of the fact that 
other insitutions have employed that system without judicial condemnation. In 
view of the fact that the individual member, acting at a time when no one else 
acts, can legally enter into this compact of transfer, there does not seem to be 
any good reason why he cannot do the same thing at another moment, even 
though then there may be several separate and alone entering into similar in- 
dividual and independent exchange undertakings. 


Until rights of appellants intervened, it was entirely a matter which con- 
cerned appellee and the negotiating member only. Numbers engaged in the 
transfer, then, were not the criterion for the authorization thereof, but rather 
the existence or nonexistence of vested rights held by appellants. Evidently they 
had no equities preventing the cancellation of a membership certificate. Contractual 
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obligations did not afford them an advantage to that extent. No detriment. befalls 
these certificate holders through that act on the part of appellee and the member 
making the substitution. The interest of appellants is best served by the transfer, 
for through the diminution of membership thus brought about there are fewer left 
(about 60,000 remained) to draw upon the death benefit funds. Wherefore that 
fund will endure longer for their protection. 

Demonstration of this truth is found in the fact that appellants, up to the 
year 1927, were actually benefited by these exchanges to the extent of $1,688,718. 
That came about in this way: Had the transferred certificate members remained 
such, their death losses would have cost appellants and those similarly situated the 
amount named over and above the sum which in that event would have been 
paid by way of additional assessments. Difference in the ages of those actually 
transferred and the membership retaining their certificates was very slight. Ma- 
terial variation does not appear. Increased assessments are due to the multiply- 
ing years of appellants and their associates rather than the decreased number 
(through the transfer aforesaid) of assessment members, who were of a like or 
similar age. Under any given age, experience teaches the death rate is a certain 
number per thousand. Adding other thousands of the same age will not change 
the rate. Some unfortunate certificate member must bear the loss which is 
sure to come because the assessment was not sufficient in the first instance to 
pay the cost of the insurance. Appellee can be no respector of persons in this 
regard, but must act impartially for the good of all. 

Complaint of appellants cannot be justly founded upon the proposition that 
their share of this final burden is cast upon them rather than another. Justice 
prompts the declaration that no existing certificate holder has the right to 
demand that another must remain, under the circumstances, to endure a system 
of insurance unstable and unsound, when the opportunity was presented for 
standard protection under the level premium or legal reserve policy. All had an 
equal chance to transfer to this level premium or legal reserve system of insur- 
ance. Said option was extended to appellants as well as the rest. They were 
free to make their choice, and, after having done so, cannot now complain be- 
cause others selected more wisely. Therefore appellants have no vested rights 
in the premises, and appellee had the authority to mutually agree with certain 
certificate holders for the cancellation of the contract, and, when that was com- 
pleted, the guarantee fund belonged to the individual making the original de- 
posit. 

Thus appellants have no claim thereon, and the assessment cannot be min- 
imized by the use of that portion of the guarantee fund. 

[14] XI. At the time of the reorganization, appellee had in its contingent 
fund approximately $352,000 accumulated from time to time by expense assess- 
ments on the certificate members. 

Grievance is predicted by appellants on the theory that appellee improperly 
used this money thus collected to defray the operating expense of the corpora- 
tion incurred not only for the certificate members but also for the policyholders. 
Concession is made by appellee that this was done originally, but it explains that 
in a short time expense money was received from the policyholders through 
premiums, which was used for the benefit of the contributors and the certificate 
members as well. This contribution by the policyholders soon became very ex- 
tensive, and amounted to many times the sum used from the contingent fund 
aforesaid, or any other additions thereto made by the certificate holders. 

Preponderance of the equities, therefore, is in favor of the policyholders 
rather than the assessment members, for the latter gained by the transaction 
while the former lost. Due to that situation, there is no basis for interference 
by a court of equity in behalf of appellants. 


[15,16] XII. Through excessive expense charges, appellants claim that they 
and their associates, since the reorganization, have been deprived of approxi- 
mately $3,396,548.56. Unfair allocation of the managerial costs between the two 
memberships is offered by appellants as the cause for this deficit. 


Chief among the matters of dispute in this regard is the appellee’s practice 
of dividing the operating charges according to the number of policies and cer- 
ticates outstanding. Opposing the handling of the matter in that way, appellants 
demand that the apportionment of costs, above mentioned, be made to corres- 
pond with the amount of insurance (whether the same be old line or assessment) 
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held by each member. Support of that contention is founded very largely upon 
the testimony of appellants’ witness, Mr. Eddy, who gave his opinion as to the 
fairness and desirability of the distribution claimed by them. However, this 
expert admitted that other experienced men equally skilled, fair minded, and 
sound in judgment, might, with the same candor, favor appellee’s system of 
allotment. As a matter of fact, the record discloses that appellee’s expert wit- 
nesses, McConney, Wolfe, and Moir, did so. They gave many reasons why the 
division of this operating cost should be made according to the number of 
policies and certificates rather than the amount of insurance. The principal 
basis, however, for their conclusions was that the outlay for handling this cover- 
age is as much for one policy or certificate as for another, regardless of the 
amount involved. Neither fraud nor mere arbitrariness on the part of appellee 
in connection with this allocation is proven by appellants. 

Accordingly, under the evidence, the subject is one for managerial discretion 
rather than court interference. Siegman v. Electric Vehicle Co. (C. C.) 140 F. 
117; Bergman Clay Manufacturing Co. v. Bergman, 73 Wash. 144, 131 P. 485; 
McKee vy. Chautauqua Assembly et al. (C. C. A.) 130 F. 536; Hunt v. American 
Grocery Co. (C. C.) 80 F. 70; Ellerman v. Chicago Junction Railways & Union 
Stockyards Co., 49 N. J. Eq. 217, 23 A. 287; Chambers v. Chambers & McKee 
Glass Co. et al., 185 Pa. 105, 39 A. 822; Fowler et al. v. Sovereign Camp, W. O. W., 
106 Neb. 192, 183 N. W. 550. See, also, Ross v. Modern Brotherhood of America, 
120 Iowa, 692, 95 N. W. 207; and Wright v. Minnesota Mutual Life Insurance Co., 
supra. Appropriate language in Siegman v. Electric Vehicle Co., supra, -is: 

“The purely discretionary powers of a board of directors concerning the in- 
ternal affairs of their corporation, fairly and honestly exercised, are not review- 
able or controllable by the courts of law or equity. A board of directors is elected 
by the stockholders of a corporation for the very purpose of managing its affairs, 
and in so doing, so long as they act in good faith and strictly intra vires, it is 
their judgment, and not that of it stockholders outside of the board of directors, 
or of any court, that is to shape its policies or decide upon its corporate acts.” 

Equally applicable is the following quotation from Ross v. Modern Brother- 
hood of America, supra: 

“A mutual association of this kind is for the benefit of a great number, and 
its affairs must be conducted for the greatest good of the greatest number, and 
its internal affairs must of necessity be governed very largely by its proper 
officers without interference by the courts. * * *” 

Likewise in the case at bar we cannot interfere with the contract of appellee’s 
governing board because it appears that they acted intra vires and were at all 
times prompted and controlled by the honest desire to do right concerning the 
membership involved. According to the record, disbursements for procuring new 
business were charged to, and borne by, the legal reserve policyholders. Thus 
it is evident that the operating expense so allocated was for legitimate charges only. 

[17] XIII. It is also maintained by appellants that they were prejudiced by 
appellee’s handling of the investment expense charge. Deduction for that item 
made by appellee was one-sixth of 1 per cent. from 1912 to 1917, inclusive, and 
one-fourth of 1 per cent. thereafter from the gross rate of interest received on 
moneys loaned for the corporation. 


Because the by-laws provided for the contingent fund before discussed, ap- 
pellants argue that the investment costs should have been paid therefrom, and 
that the deduction charge here under consideration was unneccessary and un- 
just. Disclosure is made, however, that for a number of years the contin- 
gent fund was not sufficient to pay the general expenses chargeable to it. Con- 
sequently, it was necessary to obtain the loan or investment revenues from some 
other source. Expert advice, as well as the experience of other companies, is to the 
effect that the action of appellee in the premises was the usual, ordinary, and 
most widely approved. Appellee’s officers, in making the “investment expense 
charge,” were acting within the scope of their authority without fraud or arbit- 
rariness in doing that which in their honest judgment seemed best for the 
corporation and its members. 


Their managerial discretion at that juncture cannot be interfered with by 
us. See authorities above cited. 


XIV. No doubt the property, moneys, and funds held and owned by appellee 
at the time of the reorganization were accumulated by, and belonged to, the 
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assessment certificate members. Those items in the aggregate, as a matter of 
fact, amounted to millions of dollars. Throughout the years, this money, these 
funds, and that property were, according to the record, all fully and judicially 
applied by appellee exclusively to the minimization of: the assessments collected 
from appellants and their associates. Had it not been for such application of 
these resources, those assessments would have been’ much higher during the 
preceding years. And the present status of the assessments was brought about 
by the exhaustion of said holdings in making possible the past reduction of the in- 
surance cost to each certificate holder. 

Rather than suffering, therefore, through the manipulation of the funds 
after the reorganization, appellants have benefited, as before explained, and in 
addition thereto they have actually received thousands of dollars from the 
policyholders through the operation of by-law 11, which, together with other 
contributions, fully replenished all funds temporarily used for the policyholders. 

[18] XV. These several funds were not improperly handled, and there ap- 
pears no reason why the assessment calls sought to be enjoined should not be 
collected from appellants and their associates, and the district court was right in 
denying the injunction, for, as we said in Tusant v. Grand Lodge, 192 Iowa, 1232, 
186 N. W. 195, supra: 

“* * * Assessments sufficient in number and amount to pay current death 
losses may be made. If, for the purpose of such call, it should become necessary 
hereafter to increase the number or amount of the assessments, the defendants 
would have such power. * * *” 

This burden appears harsh, yet, as stated in Delaney v. Grand Lodge, A. O. 
U. W., supra: 

“The apparent hardship upon such of the plaintiffs as are somewhate ad- 
vanced in years is disposed of by what is said in the Reynolds Case [192 Mass. 
158, 78 N. E. at page 133, 7 L. R. A. (N. S.) 1154, 7 Ann. Cas. 776]. These mem- 
bers ‘have had the benefit of insurance for themselves and their families for 
many years, at very much less than the cost of their insurance to the corpora- 
tion. They have had the good fortune to survive, and therefore their contracts 
have brought them no money, but all the time they have had the stipulated se- 
curity against the risk of death. If now they are called upon to pay for future 
insurance no more than its cost to the corporation they ought not to think it 
unjust.’ ” 

See, also Supreme Lodge, Knights of Pythias v. Mims, supra. 

Suggestion is made to the effect that the assessment members have been 
awarded no allowance for the so-called going value or good will of the original 
company at the time the reorganization took place. But we have before us no 
evidence to such value, and therefore we are unable to decide or fix the same. 

Therefore the judgment and decree of the district court should be, and 
hereby is, affirmed. 

Evans, Stevens, De Graff, Morling, and Wagner, JJ., concur. 

Albert, C. J., and Faville, J., dissent. 


SHAWNEE STATE BANK OF TOPEKA vy. ROYAL LIFE INS. 
CO. OF DES MOINES, IOWA, ET AL. 
SAME v. CONTINENTAL LIFE INS. CO. OF ST. LOUIS, MO., ET AL. 
(Nos. 28474, 28475.) 
Supreme Court of Kansas. Feb. 4, 1929. 
274 Pacific Reporter 132. 
(Syllabus by the Court.) 
INSURANCE—ASSIGNMENTS OF LIFE INSURANCE POLICIES IN 
pie AND FORM PROVIDED BY POLICIES HELD VALID AND 
In actions, brought by the assignee of the insured, to recover on life insur- 
ance policies, the proceedings considered, and held, that the assignments were in 
manner and form as provided by the policies, and were valid and binding. 
(For other cases, see Insurance, Dec. Dig. § 209.) 


2. INSURANCE—CHANGE OF BENEFICIARIES WAS NOT NECESSARY 


IN ORDER TO ASSIGN POLICIES PAYABLE TO INSURED'S 
ESTATE. 


‘And, further, the policies in question were payable to the insured’s estate, 
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and under their provisions it was not necessary to change the beneficiaries in 
order to assign them. 


(For other cases, see Insurance, Dec. Dig. § 203.) 


3. JUDGMENT—JUDGMENT OF PROBATE COURT IN FAVOR OF AS- 
SIGNEE OF INSURANCE POLICY HELD PROPERLY ADMITTED 
IN ACTION BY ASSIGNEE TO RECOVER ON POLICY; CONVERSA- 
TION BETWEEN INTESTATE AND OFFICERS OF BANK TO WHOM 
POLICIES WERE ASSIGNED HELD PROPERLY ADMITTED IN 
ACTION BY ASSIGNEE TO RECOVER ON POLICY. 


Touching the admission of evidence, it was not error to admit in the trial 
in the district court a judgment of the probate court rendered in favor of the 
assignee on its claim against the intestate nor to admit conversations had be- 
tween the officers of the plaintiff bank and the intestate. 


(For other cases, see Judgment, Dec. Dig. § 711.) 


4. INSURANCE—WIFE AND MINOR DAUGHTER OF INSURED HAD NO 
PRIOR VESTED INTEREST IN LIFE POLICIES PAYABLE TO ES- 
TATE AND THEREAFTER ASSIGNED TO CREDITORS. 

And, further, where the insured took out life insurance policies payable to 
his estate, which he thereafter assigned to a creditor, held, his wife and minor 
daughter had no prior vested interest in such policies ahead of the assignee. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


Appeal from. District Court, Shawnee County, Division No. 2; George H. 
Whitcomb, Judge. 

Separate actions by the Shawnee State Bank of Topeka against the Royal 
Life Insurance Company of Des Moines, Iowa, and against the Continental Life 
Insurance Company of St. Louis, Mo., and others. Judgment for plaintiff, and 
the defendants, with exception of defendants named, appeal. Affirmed. 
wie H. Heinz and Eugene S. Quinton, both of Topeka, for appellant J. C. 
iller. 

W. B. Lowrance, of Topeka, for appellant Mabel F. Spickler. 

‘ J. J. Schenck, Clyde P. Schenck and W. Glen Hamilton, all of Topeka, for ap- 
pellee. 

Hopkins, J. These cases (consolidated) present the question of the validity of 
assignment of life insurance policies executed by the insured, the policies bein 
payable to his estate. The assignee prevailed, and the administrator and heirs o 
the insured appeal. 

The facts are substantially as follows: September 16, 1925, the Medical Life 
Insurance Company issued a policy on the life of John C. Spickler, for $15,000 pay- 
able to his estate. Some time thereafter the Royal Union Life Insurance Company 
ef Des Moines, Iowa, took over the property and assets of the Medical Life In- 
surance Company and assumed its indebtedness and obligations. John C. Spickler 
was indebted to the plaintiff bank, and on September 16, 1926, executed an assign- 
ment of the policy above named, to the bank so far as its interest may appear. The 
assignment reads: 

“In consideration of one and no-100ths dollars and other valuable consideration 
the receipt of which is hereby acknowledged, I hereby sell, assign, transfer and set 
over unto the Shawnee State Bank, a corporation, of Topeka, in the State of 
Kansas, and its executors, administrators or assigns, as their interest may appear, all 
my right, title and interest in and to Policy No. 5684, dated September 16, 1925, 
issued on the life of John C. Spickler by the Medical Life Ins. Co., subject to 
* * * and to all the terms and conditions in said policy contained. The interest 
the assignee in the policy hereby assigned is limited to said assignee’s valid pecunia 
claim against the assignor, existing at the time of settlement of the policy, the re- 
mainder of said policy, if any, being unaffected by this assignment; the said as- 
signee hereby agreeing that in any settlement of the said policy there shall be de- 
ducted all then existing indebtedness to. the company on said policy. 

“Witness my hand and seal at Topeka, in the State of Kansas, this 16th day of 
September, 1926. 

“Signed, sealed and delivered in the presence of witnesses. 


“(Signed] John C. Spickler. 
“Witnesses: D. V. Elmore.” , 
On October 22, 1925, the Continental Life Insurance Company issued its policy 
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on the life of John C. Spickler for $15,000, payable to his estate. Spickler; on 
September 29, 1926, assigned this policy to the bank as its interest might appear. 
On October 8, 1926, Spickler died. 

September 15, 1927, the plaintiff bank filed its claim in the probate court against 
the estate of John C. Spickler for $49,933. Notice was given to the administrator 
that the claim would be presented for allowance on September 27, 1927. On that 
date the plaintiff appeared, proved up its claim, and had the same allowed for the 
amount specified. Before filing its claim, the plaintiff, on January 4, 1927, filed its 
petitions against the Royal Indemnity Insurance Company and the Continental In- 
surance Company, respectively. The administrator and the insurance companies 
were made defendants. The insurance companies filed affidavits admitting liability 
on the policies in the full amount thereof, less one year’s premiums which they 
claimed to be due, and offered to pay the money into court. They also asked that 
Mabel F. Spickler, for herself and as guardian of Marjorie Mae Spickler, a minor, 
heirs of John C. Spickler, deceased, be made parties. This was accordingly done. 
The administrator answered by general denial and that there was no consideration 
for the assignments by the deceased to the plaintiff. He also filed a plea in bar in 
which he alleged the filing and allowance of plaintiff’s claim in probate court, and 
that the judgment of the probate court was final and res judicata of plaintiff’s cause 
of action in this case. 

Mabel Spickler and Marjorie Spickler filed answers in which they alleged that 
the plaintiff, by filing and securing jugdment on its claim in probate court, waived its 
right to proceed in the instant case. The issues having been made up, the admin- 
istrator and the defendants Spickler filed motions to determine questions of law. 
R. S. 60—2902. The court, upon consideration of the motions, found that the ex- 
ecutors, administrators, and assigns named in the insurance policies are and have 
been at all times the beneficiaries thereof, and that the rights of the plaintiff to 
prosecute its cause of action were not barred by reason of having proved its claims 
against the estate of the deceased in the probate court. Later, upon a trial, the 
court made and filed its conclusions, which in part read: 


“The court adheres to the former rulings that the policies in question were 
written for the benefit of the estate of John C. Spickler, and also that these 
actions are not barred by the proof of claim made by plaintiff in the probate court. 

“The claims of the plaintiff, under the two policies, are not affected or in- 
validated because of the fact that the policies were not delivered to plaintiff, or 
because the assignments were not endorsed on the policies. * * * 


“The judgment of the probate court establishing plaintiff’s claim against the es- 
tate of Spickler, as well as the proof introduced on the trial of these cases, conclus- 
ively shows that Spickler was indebted to the bank in an amount in excess of the 
face of the policies at the time the assignments were made. * * * 


“A claim of the defendants in this case requiring serious consideration is that 
the deceased John C. Spickler was not mentally competent to execute the assign- 
ments in question and that they were procured under the circumstances, by undue 
influence. * * * 

“Taking all of the evidence together, it is impossible to conclude that there was 
either undue influence exercised or that there was incapacity on the part of Spickler 
to understand and know what he was doing at the time of the execution of the 
assignments. 

“It was said in the oral argument that the most equitable adjustment of the 
affairs of John Spickler, deceased, would be reached by the payment of the insur- 
7 money involved in these two actions into the general estate of the deceased for 

istribution through the probate court according to law. Particularly it is said. that 
labor claims ought to be paid. With this I agree. But if the Shawnee State Bank 
has acquired a right to this fund under the facts and the law, the court is bound to 
so hold. Its claim is not wanting in equity. Apparently it furnished the funds which 
kept the business of John Spickler going for a considerable time. Out of the funds 
it advanced doubtless many labor claims have been paid and perhaps machinery 
bought. Several parties have apparently become liable to the bank as sureties for 
the debts of Spickler. If the money from the two insurance policies shall be applied 
to these claims, the sureties will be relieved to some extent thereby. This considera- 
tion does not furnish a reason for a decision in favor of the plaintiff, but it is not 
without some value in view of the argument made on behalf of the defendants. How 
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many labor and other claims exist against the Spickler estate does not definitely 
appear but doubtless the estate is seriously insolvent. 


“Another matter that might be mentioned in this connection is that it appears 
from the evidence that by reason of the advancements made by the plaintiff to the 
deceased, he had promised to furnish the security of the insurance policies as early 
as the winter of 1926, and several times thereafter. On April 24, 1926, he had ex- 
ecuted a written request to the Continental Life Insurance Company to change the 
beneficiary in the policy with that company to the Shawnee State Bank. On Sep- 
the policies in question. These assignments not complying with the requirements of 
the two insurance companies he executed the assignments sued on, one on September 
16, 1926 and the other on September 29, 1926. No doubt the object of 
Spickler in taking these policies was, to a large extent, to protect his business and 
his credit. His former promises, and the execution of the request for the change 
of beneficiary in the one case, and his execution of the assignments of September 
2, 1926, not only show his intention regarding the two policies involved in this ac- 
tion, but bear strongly on the matter of alleged undue influence and his understand- 
ing ‘of the full purport and meaning of the assignments sued on in the two actions, 
He must indeed have been in a mental condition far worse than that shown by 
any evidence introduced on the trial if he did not know precisely what he was 
doing. 

“In accordance with the views expressed, judgments will be rendered in the two 
cases in favor of the plaintiff bank.” 


{1] The administrator contends that the change of beneficiary was not indorsed 
upon either policy. The plaintiff answers the contention by suggesting that it is 
not claiming as a beneficiary but as an assignee. Each of the policies expressly 
recognized the right of the insured to make an assignment. The assignments were 
executed in duplicate, both copies sent to the company, one copy retained by the 
company and the other returned to the assignee. This was in accordance with the 
requirements of the policy. It is well established that policies such as these may be 
assigned by the insured during his lifetime. 


“Where the policy is payable to insured, or in the event of his death to his per- 
sonal representatives, insured may assign the same, unless the assignment is pro- 


hibited by statute, by settled rules of public policy or by provisions in the contract 
of insurance itself.” 37 C. J. 423, § 124. 


“On the other hand, where the right to change the beneficiary has been re- 
served in the policy, so that the beneficiary does not have a vested right or in- 
terest, it is held that insured has complete control and domination of the policy; 
that his reserved right to change the beneficiary includes the lesser right par- 
tially to affect the rights of the beneficiary by assigning or creating a lien on the 
policy; and that he may do directly what he might do after having changed the 
beneficiary to himself or his estate.” 37 C. J. 581, § 346. 

“It would seem clear that the insured may assign the policy where he has 
reserved the right to change the beneficiary.” 14 R. C. L. 998. 

“Policies payable to the insured himself or to his ‘assigns,’ ‘executors, ‘admin- 
istrators’ or ‘legal representatives’ may be assigned by him without consent of any 
other person.” 2 Cooley’s Briefs on Ins. 1804. 

“Insured, in a life policy made payable to his executors and administrators, 
has authority to pledge the same for an existing debt.” N. Y. Life Ins. Co. v. 
Kansas City National Bank, 121 Mo. App. 479, 97 S. W. 195. See, also, 7 
Cooley’s Briefs on Ins. 6525, 6526; Joyce on Ins. §§ 2336a, 2338; 37 C. J. 571. 

[2] We conclude that, since the policies were payable to the estate, they 
could be controlled by the insured during his lifetime either by designating a new 
beneficiary or by assignment such as that under which plaintiff now claims. 

The administrator contends that the assignment by Spickler to the bank was 
conditional, and that the only valid pecuniary claims against Spickler were three 
notes in the sum of $11,675. The evidence showed, and the court found, that the 
indebtedness of Spickler to the plaintiff bank, with interest, amounted to $49,933. 
In fact, the administrator in his answer pleaded the judgment of the probate 
court of that amount in bar of plaintiff’s cause of action in the instant case. 

[3] The administrator contends that the court erred in admitting testimony 
of the officials of the bank as to transactions and conversations between them- 
selves and Spickler. The question was fully considered by the trial court. Its 
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ruling is so clearly sustained by the authorities that we quote the trial court’s 
opinion touching this phase of the case: 

“It is claimed by defendants that the bank officers and stockholders were 
incompetent witnesses. In the syllabus in the case of Mendenhall v. School Dist., 
76 Kan. 173, 90 P. 773, it is said that the old provision of the Code ‘applies only 
to a party to the suit, and does not exclude the officers of a corporation which 
may be a party or other interested persons not parties to theaction.’ It is true 
that the corporation in question was not a business corporation. However, the 
cases cited in the opinion at page 176 (90 P. 775) from California, Maryland, 
re oe and Wisconsin hold that officers and stockholders are not dis- 
qualified. 


“In 40 Cyc. 2290, it is said: ‘Where the statute in terms excludes only par- 
ties to the action, an officer, member or stockholder of a corporation which is a 
party is competent’ (citing decisions of the states already mentioned, and also 
Kansas, Missouri, Ohio and T'exas). 


“The paragraph quoted from Cyc. then goes on to say: ‘But a statute exclud- 
ing persons interested in the result applies to officers, members or stockholders 
of a corporation or association which is a party. Some statutes expressly dis- 
qualify officers and stockholders of a corporation which is a party.’ 


“In support of the last statement cases are cited from Kentucky, West Vir- 
ginia, Georgia, New York, Nebraska, Illinois, Alabama, Iowa, Minnesota, North 
Carolina, and Pennsylvania, although late Georgia cases are cited to the con- 
trary. 

“In Collins v. Hayden, 104 Kan. 351, 179 P. 308, and cases cited, the word 
‘person’ used in the amendment of the Code seems to be given the same mean- 
ing as the word ‘party’ in the old Code. It is said in the opinion in that case: 
‘In a doubtful case this court inclines to an interpretation of a statute that will 
admit, rather than reject, evidence’ (citing two Kansas decisions). 

“In the case of Carroll vy. Chipman, 8 Kan. App. 820, 57 P. 979, it is held 
that an agent of a party to an action was not disqualified as a witness under 
the old section of the Code. A petition for order to certify this case was de- 
nied by the Supreme Court. 

“In an extended note to Cockley Milling Co. vy. Bunn (75.Ohio St. 270, 79 N. 
E. 478, 116 Am. St. Rep. 741, 9 Ann. Cas. 179) holding a general manager of a 
corporation not disqualified at page 181 of 9 Ann. Cas., it is said that, under the 
statute disqualifying a party, ‘it has been held that the officers of a corporation 
are not incompetent to testify as to transactions or communications with the de- 
cedent, in an action to which the corporation and the executor or administrator 
of the deceased are parties’ (citing many of the cases already referred to, includ- 
ing Mendenhall v. School Dist., 76 Kan. 173, 90 P. 773). From the same note 
it appears that where the statute disqualifies a party in interest or a party to a 
contract, the rule is different. The rule is also stated in 28 R. C. L. p. 507, § 94. 

“In Central Main Hospital v. Carter, 125 Me. 191, 132 A. 417, 44 A. L. R. 
1333, it is held that incorporators or officers of charity are not disqualified. 

“In the case of Darby, Adm’r, v. N. W. Mutual Life Ins. Co., 293 Mo. 1, 239 
S. W. 68, 21 A. L. R. 920, it is held that an agent of an insurance company is a 
competent witness. In a note to this case appearing in 21 A. L. R. 928, it is 
said that an agent of a surviving party is generally held not to be competent to 
testify as to transactions with a deceased person. Under this rule, Mrs. Tillie 
Holtwick Acker, the agent of the plaintiff bank, would be a competent witness. 

“Under the authorities cited, it must be held that the officers and stockholders 
of the plaintiff bank were not disqualified in this case. However, it is my judg- 
ment that, if all the evidence of the officers and directors of the bank were held 
to come within the prohibition of the statute, the finding of the court in this 
case would have to be the same.” 

[4] On the part of the defendants Spickler, it is contended that plaintiff's 
petition did not allege that the beneficiaries in the policies had been changed, as 
provided by the terms and conditions of the policies. What has heretofore been 
said with reference to the assignments, we think answers this contention. It was 
not necessary under the circumstances that there be a change of beneficiaries. 
In neither of the policies were the defendants Spickler named as beneficiaries 
nor do they claim to be assignees thereof. It appears that the application of the 
Continental policy in one paragraph requested that Mabel F. Spickler be made 
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the beneficiary, but a later paragraph provided that the beneficiary be changed 
to the executors, administrators, or assigns of the insured; there was also a pro- 
vision that retention of the policy corrected according to notations made therein 
should constitute a ratification of such changes or corrections. The policy writ- 
ten in accordance with this latter provision was accepted and retained by the 
insured and premiums paid thereon. The general rule appears to be that a 
policy payable to the estate of the insured or to his executors, administrators, or 
assigns becomes a part of his estate. 

In 37 C. J. § 322, p. 565, it is said: “Ordinarily the proceeds of a life in- 
surance policy are payable to the executor or administrator of insured as assets 
of his estate where by the terms of the policy the proceeds are payable to 
insured, his estate, his legal representatives, his executors or administrators, his 
‘executors, administrators, or assigns,’ or even his ‘heirs, executors, administra- 
tors, or assigns.’” 

In 37 C. J. § 389, p. 604, it is said: “Except where it i§ otherwise provided 
by statute, the insured’s legal representatives and not his legal heirs, are gen- 
erally the proper parties to sue on a life insurance policy, which is payable to 
insured or his estate, or which, although payable to a certain person, is duly as- 
signed to insured or his estate, or which does not expressly promise to pay 
anyone. 

14 R. C. L. 1372 (citing Hunt v. Remsberg, 83 Kan. 665, 112 P. 590, 32 L. R. A. 
[N. S.] 246, 21 Ann. Cas. 1267), gives the rule as follows: “While there is some 
authority to the effect that ‘legal representatives’ means the persons entitled to 
the estate of the insured, and not his executor or administrator, the better view 
is that ordinarily the proceeds of such a policy pass to his executor or adminis- 
trator.’ 

The defendants Spickler say in their brief that “what is wanted by this ap- 
peal is an interpretation of these insurance policies, the effect of assignments and 
how they are made, and how a beneficiary is created and changed and what is 
a vested interest and the like.” They argue that “the heirs have at the very 
least an equitable title to the beneficial fund, and if there are no debts against 
the intestate, then the heirs have full legal and equitable title.” This latter 
statement, with its qualifications, may of course be conceded. The difficulty is 
that the intestate had debts, and, according to the terms of the contracts with 
the insurance companies, assigned the policies in question to the plaintiff. The 
Spicklers contend that “where there are no debts against an estate the statute 
(R. S. 40—327) steps in and says that this money cannot be used for the pur- 
pose of paying insured’s debts.” The provisions of the cited statute are not ap- 
plicable here, for the reason that the policies in question provided for payment 
to the insured’s estate, and were assignable. 

Numerous questions are argued in the briefs which have been given due con- 
sideration, and which, if discussed here, would unduly lengthen this opinion, 
could not change the result, and would serve no good purpose. We are of the 
opinion that the trial court reached a correct conclusion. 

The judgment is affirmed. 


MOHR v. WOMAN’S BENEFIT ASS’N OF THE MACCABEES. 
No. 28413 
Supreme Court of Kansas. Feb. 9, 1929. 

274 Pacific Reporter 210. 

(Syllabus by the Court.) 
INSURANCE—INSURER’S OFFER OF PURPORTED RELEASE OF 
CLAIM, ENUMERATING ONE OF GROUNDS OF DEFENSE, DID NOT 
CONSTITUTE WAIVER OF RIGHT TO URGE AND ESTABLISH 
OTHER DEFENSE; BENEFICIARY CANNOT DENY EXECUTION OF 


RELEASE OF CLAIM AND ALSO CLAIM BENEFIT FROM IT OR 
WAIVER BY IT. 


A writing purporting to be a settlement and release of claim under a life 
insurance certificate, enumerating one of the grounds of defense pleaded in the 
answer and striking out a reference to another, which apparently bears the sig- 
nature of the beneficiary, now the plaintiff, will not constitute a waiver to the 
right of the defendant to urge and establish the other defense when the benefi- 
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ciary positively denies the execution of such release. She cannot deny its exe- 
cution and at the same time claim a benefit from it or a waiver by it. 


(For other cases, see Insurance, Dec. Dig. § 395.) 


Appeal from District Court, Wyandotte County, Division No. 2; Frank D. 
Hutchings, Judge. 

Action by Elizabeth Mohr (Moore) against the Woman’s Benefit Association 
of the Maccabees. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded for a new trial. 

Arthur J. Stanley and Arthur J. Stanley, Jr., both of Kansas City, for ap- 
pellant. 

E. E. Martin and H. E. Dean, both of Kansas City, for appellee. 

Hutcuinson, J. This is an appeal by the defefdant, a fraternal benefit as- 
sociation, from a judgment rendered against it on a life insurance certificate, 
alleging error of the trial court in overruling demurrer to plaintiff’s evidence, 
making rulings excluding evidence of the defendant, giving erroneous instruc- 
tions, and overruling motion for new trial. 

The plaintiff introduced the certificate, or, rather, the face of it only, and 
rested. On the face of it were references to the application and warranties as 
to the correctness of the answers to all the questions therein and other war- 
ranties, and on the back of it what was later introduced in the form of a receipt 
in full for all claims under the certificate. The answer denied liability and set 
up three defenses—misrepresentations and fraud in answer to questions in the 
application as to the health of the deceased, an absolute waiver of rights under 
the certificate in case of abortion, and release by settlement and compromise. 
The reply was a denial of signing receipt, release, or settlement, and that plain- 
tiff had no recollection of authorizing any one to sign same for her. The case 
was tried to a jury, which rendered a verdict for plaintiff for $1,850 and interest, 
it being a $2,000 policy, and credit was given for $150 paid, as defendant claims, 
in full settlement. 

The certificate was issued November 25, 1921, on the life of a single woman 
past 18 years of age, in which her mother, the plaintiff herein, was named as 
the beneficiary. The insured died February 19, 1923. The compromise or settle- 
ment was claimed to have been made August 23, 1923. The defendant in- 
troduced in evidence the application made by the insured and evidence of two 
parties procuring the application and the doctor making the examination. The 
defendant further identified and introduced the receipt on the back of the cer- 
tificate and another release, which recited a denial of liability under the certifi- 
cate because of the cause of death and the waiver in the application, and named 
the cause of death as septicaemia following abortion, and then showed an agree- 
ment to settle and compromise for $150. This release was on a printed form 
or blank with blank spaces for names and other particulars to be written or 
filled in, with the following printed words erased by pen line drawn through them, 
but still legible, after the expression of reasons of the association denying li- 
ability: “Misrepresentation in the application of membership.” The defendant 
then offered in evidence the deposition of a doctor in Topeka, who stated that 
he had very shortly prior to the making of the application of deceased for such 
membership treated her for pneumonia in Stormont Hospital, whereas the ap- 
plication stated she had never had pneumonia nor any medical care for the 
past five years. The objection of the plaintiff to this offer was sustained, and 
the evidence was not introduced. After the defendant rested, the plaintiff testi- 
fied in rebuttal, denying the signing of all the papers introduced in evidence 
purporting to have been signed by her or by mark, including the release, the 
receipt on the back of the certificate, and the proof of death. The court in- 
structed the jury to disregard all statements made in answer to questions in the 
application and all.testimony with reference to the application. On the hear- 
ing of the motion for new trial, affidavits of witnesses to release, receipt, and 
other papers were presented as newly discovered evidence, with photographic ex- 
hibits of numerous checks they said they saw plaintiff sign. 

Of the several errors assigned and urged by the appellant, we will first con- 
sider the exclusion of the evidence as to the application and instructing the 
jury to disregard the same. This was done notwithstanding it was one of the 
grounds of defense in the answer denying liability by reason of the alleged mis- 
representations therein as to the health of the insured, particularly with refer- 
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ence to having pneumonia and being treated therefor by a physician within five 
years prior to making the application. The trial court adopted the theory of 
the appellee that the defendant company, by offering in evidence the release as 
a compromise and settlement, in which only one ground of defense was stated, 
namely, abortion, had thereby waived all other defenses, and particularly so since 
the printed reference to misrepresentations in the application was in the release 
so offered stricken out by pen line drawn through such words. The banker, 
who said he received it with instructions from Mr. West, the adjuster for the 
defendant company, to not deliver the check to the plaintiff until she signed 
the release, further said it was in its present form as to these words being stricken 
out when he received it. The defendant, of course, by offering the release in 
evidence, vouched for its genuine character as it was offered with the words 
intentionally stricken out, and doubtless intended it to support two of the three 
defenses named in the answer, viz. death from abortion and compromise settle- 
ment. Now the vital question is, Does the offer of this release constitute a 
waiver of the other defense contained in the answer? 

Appellee maintains that, by the decision in the case of Lucas v. American 
Yeomen, 105 Kan. 700, 185 P. 901, all other defenses were waived by the de- 
fendant when it offered this release limiting its defense thereby to abortion and 
compromise settlement. In the Lucas Case the answer alleged three defenses— 
misrepresentation in the application, right of arbitration, and accord and satisfac- 
tion. The settlement was made for $250, and release signed. The beneficiary ac- 
knowledged the execution of the release, but said she did not understand it or its 
effect, and she was fraudulently induced to sign it. She was shown to have been 
a very ignorant old lady of a foreign birth and as having been an inmate of an 
insane asylum until very shortly prior to the execution of the release. The appar- 
ently strong point in the case was the letter written by the association to the at- 
torney for the beneficiary in answer to a request for copy of the policy for the 
purpose of filing suit, in which letter the company said: “We have her accord and 
satisfaction with her signature to same, whereby she agrees to accept the amount 
of $250 as settlement of same, and in so far as we know the settlement has been 
satisfactory to her.” 

The Lucas Case differs from the case at bar, in that there is no letter or state- 
ment limiting the defense to any one feature, and the further very important dif- 
ference in the release. There its genuine character was admitted by plaintiff by 
acknowledging that she executed it, but she claimed she signed it by reason of mis- 
representations: and fraud; here the plaintiff testifies she never signed it or author- 
ized it to be signed. At most, from her standpoint, it is a paper prepared by the 
defendant for her signature, which she has never signed or recognized, but de- 
dendant has offered it in evidence with her name apparently signed thereto. If she 
never signed it, and it is a forgery, it does not constitute a defense. The theory in 
the Lucas Case is the reliance of the defendant upon a defense. The release there 
was a defense, and was treated as such until set aside—just as a deed is a link in 
the chain of title until it is set aside. There was no attempt in this case to set the 
pretended release aside; the objection to it was that it was not a release to start with 
because it had never been signed by the plaintiff. 

Reference is made in the Lucas Case to the reasoning given in the opinion in 
the case of Farmers’ Alliance Co. v.. Ferguson, 78 Kan. 791, 796, 98 P. 231, 
as to the theory of waiver. The following is copied from that opinion: 

“Possibly there is no technical estoppel here, but, as we have seen, that is not 
necessary to a waiver, which is based on grounds analogous to that of an election 
of defenses. The company, after subjecting the insured to the expense of an action, 
upon the belief, justly entertained, that it would interpose only the defense stated in 
refusing payment, ought not to meet the plaintiff with other defenses of which it 
had the same knowledge when he refused to pay that it had of the one upon which 
it based its refusal. In such a case a frank statement of all the grounds of refusal 
might obviate the expense of commencing an action.” 


The Ferguson Case was on a fire insurance policy, where, like in the Lucas 
Case, there were letters written by the Company speaking of only one defense, viz. 
the premises being occupied for more than 30 days before the fire, the company 
could not upon the trial be permitted to defend upon other grounds known to the 
company as well when it wrote the letters as when it filed its answer. 


Three other Kansas decisions are cited by appellee in support of its theory of 
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waiver: Assurance Co. v. Bradford, 60 Kan. 82, 55 P. 335; Wildey v. Sheppard, 61 
Kan. 351, 59 P. 651, 47 L. R. A. 650; and Mayse v. Great American Ins. Co., 123 Kan. 
692, 256 P. 1002. In the first case the question of overinsurance was admitted by 
the insured when the adjuster came after the fire, but the adjuster and the com- 
pany attempted to arrive at the amount of the loss by personal interviews and cor- 
respondence without any further reference to the overinsurance, and even started 
arbitration as to amount, which was later discontinued. It was there held that the 
overinsurance feature had been waived. 

The second case was on an accident insurance policy where a barber and restau- 
rant keeper, while hunting, had his left hand shot off. The company attempted 
negotiations with him for settlement on the theory that, when the accident occurred, 
he was engaged in an occupation more hazardous than that of barber and restaurant 
keeper, and consequently he was entitled to a smaller amount of weekly indemnity 
and for loss of hand than for his usual vocations, but, when they failed to effect a 
settlement, the defendant on the trial alleged this reduced liability, and tendered 
the amount on that theory, and further attempted to show that there was no 
liability whatever because of certain acts of the plaintiff. The court held there was 
no question left for determination except the amount, because defendant by such 
offer had admitted a liability and waived a right to such defense. 

The third case cited concerns a waiver of notice in a hail insurance loss, and 
contains a review of a number of cases on waivers of various kinds, but the decis- 
ion affects only the question of notice. As stated in the Ferguson Case, the doc- 
trine of waiver of defenses is similar to the election of remedies, and it must have 
in some way inconvenienced or misled the insured before it can be considered a 
Wwaliver, 

“There are many cases asserting the rule that where an insurer denies liability 
for a loss on one ground, at the time having knowledge of another ground for- 
feiture, it cannot thereafter insist on such other ground, especially where the insured 
has acted on its asserted position and incurred expense by bringing suit or other- 
wise. Where, however, the ground not asserted is one which could not have been 
cured by the insured, the rule is of doubtful application, as where a cancellation is 
asserted and there exists a breach of warranty, and the rule does not apply to 
grounds of objection not known to the insurer, if the beneficiary was not, by the 
ground of the refusal, led to take or refrain from taking any action which operated 
to his injury.” 14 R. C. L. 1196. 

“Where the company refuses to pay a loss upon a specified ground, it is estopped 
from asserting other grounds relieving it from liability of which it had full 
knowledge where insured has acted upon its position as announced and incurred ex- 
pense in consequence of it, or, as the rule is sometimes more broadly stated, when 
one specific ground of forfeiture is urged against a policy of insurance and the 
validity thereof denied on that ground alone, all other grounds are waived. On the 
other hand, it has been held that the mere assertion of another ground of nonliability 
does not amount to a waiver or estoppel where there is no showing of trouble, ex- 
pense, loss, or detriment to insured.” 32 C. J. 1354. 

In the case at bar there were no direct interviews between the beneficiary and 
the agents of the company, no letters about defenses to the certificate. The only 
reference to any conversation on the subjects by the adjuster with the brother and 
banker of the beneficiary shows he mentioned both defenses—misstatements in the 
application and abortion. We conclude that the release introduced in evidence as 
prepared by defendant, but the signature to which is denied by the plaintiff, can- 
not without her signature constitute a defense as a release or a recognition of the 
defense of abortion; that it was therefore not a waiver to other defenses pleaded 
in the answer, and it was error for the trial court to strike out the evidence as to 
misstatements in the application and to instruct the jury to disregard such evidence. 

Having reached this conclusion, it is needless to consider the other assignments 
of error. 


The judgment is reversed, and cause is remanded for a new trial. 
Reversed. 
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EQUIT'ABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. GREENE 
Court of Appeals of Kentucky, Jan. 18, 1929 
13 Southwestern Reporter (2d) 279.: 

1. INSURANCE—IN ACTION UNDER GROUP POLICY COVERING EM- 
PLOYEES, WHETHER DECEASED’S EMPLOYMENT TERMINATED 
BEFORE DEATH HELD FOR JURY. 

In action under group life insurance policy covering lives of employees of 
certain company, evidence held sufficient to take to jury question whether de- 
ceased’s employment had terminated before death. 

(For other cases, see Insurance, Dec. Dig. § 668 [1].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Action of Mayme Greene against the Equitable Life Assurance Society of 
the United States. Judgement for plaintiff, and defendant appeals. Reversed, 
with instructions. 

Bruce & Bullitt, John E. Tarrant, and Wm. Marshall Bullitt, all of Louisville, 
for appellant. 

E. Bailey Baker, of Louisville, for appellee. 

DigtzMAN, J. On the 4th day of June, 1922, the appellant, Equitable Life As- 
surance Society of the United States, issued to the Arctic Ice Company of 
Louisville, Ky., a group life insurance policy by which it insured the lives of 
certain employees of the ice company. Robert Greene was at that time one of 
the employees of the ice company, who became insured in the sum of $800 under 
this policy, and by the terms of the policy his insurance was increased $100 on 
two occassions so that in March, 1926, it was $1,000. The employees paid no part 
of the premiums on the policy, these being paid by the ice company. The group 
policy contained this provision. 

“The insurance under this policy upon the life of any employee covered by 
this contract shall automatically cease and determine upon the termination of 
such person’s employment with the employer in the specified classes of em- 
ployees without regard to the cause of such termination except that the em- 
ployer may elect that all employees who while insured hereunder are temporarily 
laid off or given leave of absence or are temporarily disabled, shall be con- 
sidered to be in the employment of the employer during such period.” 

Under Greene’s policy the appellee, Mayme Greene, was the beneficary. 
Greene died in July, 1926. The appellant refused to pay the policy because of the 
claim that Greene had been discharged by the Arctic Ice Company on March 9, 
1926. Appellee traversed this contention of appellant, and on this issue the 
parties went to trial. The jury returned a verdict against the appellant, and from 
the judgment entered thereon it has appealed. 


{1] The evidence for the appellee is to the effect that on March 9, 1926, 
Greene, who worked nights in the barns of the ice company, became ill and had 
to quit his work in the middle of the night; that he was taken to his home and 
was thereafter on account of his illness unable to do any work, and was in fact 
confined most of the time to his bed until he died in the following July. Al- 
though it was the rule, custom, and practice for the various departments of the 
ice company to report to the main office the discharge of any employee, no 
such notice of any discharge of Greene was sent by the superintendent in charge 
of the barns. The appellee’s evidence further showed that the company never 
considered any of its employees discharged while laying off on account of ill- 
ness; that the premiums which it paid on this policy after Greene became ill 
and up to and including the time of his death included that necessary to keep 
Greene’s insurance in effect; that the foreman of the barns had never heard 
of Greene’s discharge; and that Greene never went back to the barns after he 
became ill. On the other hand, the testimony of the appellant is to the effect 
that Greene, about two weeks after he became ill as stated above, returned to 
the barns to work; that the superintendent then discharged him; and that it 
was through oversight that no notice of the discharge was sent to the main office. 


In this state of the record appellant insists that it was entitled to a pre- 
emptory instruction. But we cannot distinguish this case from that of the 
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Equitable Life Assurance Society of the United States v. McDaniel, 223 Ky. 505, 
3 S. W.(2d) 1093, which was a suit on a group almost exactly like the one here 
in controversy and where the facts were very similar to those here present. We 
held there the case to be one for the jury. We must so here. It was for the 
jury to say whether it believed the testimony of the superintendent or the evi- 
dence offered by the appellee. If the jury chose to believe the latter, it was war- 
anted in coming to the conclusion that Greene had not been discharged. The 
jury was not compelled to accept the statements of the superintendent of the 
ice company. There is no merit in this first contention of the appellant. 

{2] Appellant also contends, however, that it was prejudicial error for the 
lower court to admit over its objection the testimony of the appellee herself, 
which went into great detail about the physical condition of her husband from 
the time he came home on the night he was taken ill until his death. There 
is probably no stronger testimony in the record than that of the appellee es- 
tablishing such illness on the part of her husband as brought him within the 
terms of that part of the group policy which permitted the employer to elect 
to treat him as still in its employ. This testimony was incoherent under section 
606, subsec. 2 of the Code. Penick v. Metropolitan Life Ins. Co., 220 Ky. 626, 
295 S. W. 900; Standard Accident Ins. Co. v. Strunk, 220 Ky. 256, 294 S. W. 1085. 
Indeed the trial court in its opinion overruling the appellant’s motion for a new 
trial concedes that such testimony was incompetent, but states that its admission 
was not prejudicial. In this we cannot concur. As stated, this evidence was 
probably the strongest testimony the appellee had concerning the condition of 
her husband. No other witness went into such detail as she did nor established 
so conclusively the continuous disability of her husband from the time he came 
home on the night he was taken ill until his death. The testimony was plainly 
prejudicial. 

[3] Appellee, however, contends that the appellant’s motion for a new trial 
filed in the lower court is insufficient to present this question either to the lower 
court or this court. So far as pertinent, appellant’s motion for a new trial reads: 
“The court erred in admitting incompetent evidence offered by the plaintiff, 
Mayme Grene.” 

Appellee, to support its claim that this assignment is insufficient, relies on 
the case of Akers v. Akers, 69 S. W. 715, where we said: 

“The reasons for new trial that the court admitted incompetent evidence and 
misinstructed the jury are too general to call the lower court or this court to 
meh ruling of the court, and will not be considered. Meaux v. Meaux, 81 Ky. 

In this Meaux case, which the court cited in support of its pasition, six 
grounds for a new trial were set out in the motion filed for that purpose, the 
first two of which were: “(1) Because the court permitted the introduction of 
incompetent and illegal testimony that was excepted to at the time; and (2) be- 
cause the court erred in rejecting important testimony which was offered in his 
behalf.” In the Meaux Case we held that all the grounds set out in the motion 
for a new trial were sufficiently specific for the trial court except the sixth, which 
is not pertinent to our present discussion. So far as the present question is con- 
cerned, we said: 

“An error in rejecting competent testimony, or in admitting incompetent 
testimony, was under the former practice, sufficiently stated, although general 
in its terms, in a motion for a new trial. The court, during the progress of the 
trial, must be presumed to know the exceptions reserved by counsel in this 
regard (for without the exceptions the errors will not avail), and, when the 
motion is made, he is informed of the errors by reason of the exceptions, and 
so in regard to instructions, or errors in giving instructions for one party, or 
refusing to give for the other, is sufficient because exceptions are taken at the 
time they are given or rejected. The trial court is informed of the errors by 
the exceptions taken during the progress of the trial, and his attention again 
called to them by the motion and grounds for a new trial.” 

We further held, however, in this Meaux Case, that when the case reaches 
this court our attention must be more specifically called to the errors in the 
admission and rejection of testimony relied upon because we are not familiar 
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with the record as was the court below. The usual method of calling this 
court’s attention in this more specific fashion to the errors in the admission and 
rejection of testimony is by brief. It is clear that the Akers Case meant to go 
no further than the Meaux Case, and the refusal to consider the errors relied 
upon in the admission and rejection of testimony was because they were not 
called specifically to the attention of this court. The court was not called upon 
to go beyond this, and its expression must be read in the light of the facts of the 
case before it. 

Because of the admission of this incompetent testimony, the judgment must 
be reversed with instructions to grant the appellant a new trial in conformity 
with this opinion. 


WUERTZ vy. LIFE & CASUALTY INS. CO. OF TENNESSEE. (No. 10484.) 
Court of Appeal of Louisiana. Orleans. Jan. 21, 1929. 
120 Southern Reporter 72. 

2. INSURANCE—LIFE INSURER PUTTING INTO AGENT’S HANDS ITS 
PRINTED RECEIPTS CANNOT, AFTER AGENT MADE COLLEC- 
TIONS, CLAIM AGENT HAD NO AUTHORITY TO ISSUE RECEIPTS. 
Life insurance company, putting into agent’s hands its printed receipts, cannot, 

after agent made collections, be heard to say that agent had no authority to issue 

such receipts. 
(For other cases, see Insurance, Dec. Dig. § 186[3].) 


3. INSURANCE—AGENT’S APPARENT AUTHORITY TO RECEIVE PAY- 
MENTS RENDERED INSURER LIABLE THEREFOR, WHERE POLICY 
WAS NEVER ISSUED. 

That life insurance company put into agent’s hands printed receipts which gave 
him apparent authority to receive payments for company was sufficient to render it 
liable for return of such sums as were wrongfully collected, where policy was 
never issued. 

(For other cases, see Insurance, Dec. Dig. § 198[2].) 

4. INSURANCE—INSURER HELD LIABLE FOR RETURN OF SUM COL- 
LECTED BY AGENT WITH APPARENT AUTHORITY NINE 
MONTHS AFTER LIFE POLICY, NEVER ISSUED, WAS APPLIED 
FOR. 

Life insurance company held liable for return of sums wrongfully collected 
by agent having apparent authority to receive payments for payment made about 
nine months after policy, never issued, was applied for, even though plaintiff made 
no inquiry as to authority of agent to receive such payment, since such last pay- 
ment constituted merely completion of deal which agent had authority to commence 
and, in absence of plaintiff’s knowledge to the contrary, to complete. 

(For other cases, see Insurance, Dec. Dig. § 186[3}.) 


5. INSURANCE—LIFE INSURER, NOT PROTESTING WHEN RECEIVING 
APPLICATION, CANNOT CLAIM INSURED CANNOT RECOVER 
AMOUNT AGENT WRONGFULLY COLLECTED BECAUSE APPLICA- 
TION WAS EXECUTED BY WIFE WITHOUT HUSBAND’S AUTHOR- 
Fry. 

Life insurance company, which made no protest when application reached it, 
but, on contrary, by letter acknowledged receiving it and thanked applicant for it, 
cannot claim that husband, the insured, cannot recover payments wrongfully re- 
ceived by agent, where policy was not issued on ground that application was ex- 
ecuted and payments made by wife without husband’s authority. 

(For other cases, see Insurance, Dec. Dig. § 198[2].) 

Appeal from Civil District Court, Parish of Orleans, Division D; Porter 
Parker, Judge. 

Action by Phillip Wuertz against the Life & Casualty Insurance - aman of 
— From a judgment for plaintiff, defendant appeals. Affirmed 

F. C. Querens, of New Orleans, for appellant. 
A. J. O’Keefe, Jr., of New Orleans, for appellee. 

Jawvmen, J. Plaintiff sues for the return of $517.80 paid to defendant through 
Victor G. Fox, who, according to plaintiff, was an agent of defendant for the so- 
licitation of insurance and for the receiving of premiums therefor. The policy 
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for which the amount mentioned was paid was never issued. Defendant refuses 
to return the money, claiming that Fox was not its agent and had neither actual 
nor apparent authority to receive payments for it. 

[1] Defendant strenuously urges us to exclude the testimony of plaintiff’s wife, 
arguing that a wife is not a competent witness for or against her husband nor for 
or against the community. Many cases are cited, but we note that all to which 
our attention is directed were decided before the passage of Act 157 of 1916. Since 

_ that act was passed, there can be no doubt that the wife is a competent witness 
for or against her husband or for or against the community. 

That Fox originally was fully authorized to receive payments for defendant is 
conclusively shown by the fact that he was given printed application forms to which 
were attached printed forms of receipt. The receipt for the first payment was on 
one of these, and was signed by Fox as agent for the company. 

[2, 3] Since the defendant put into Fox’s hands its printed receipts, it cannot 
now be heard to say that Fox had no authority to issue those receipts. As between 
the company and Fox, he may be liable to the company, for exceeding its actual 
authority, but, as between the company and plaintiff, the fact that it put into Fox’s 
hands documents which gave him apparent authority to receive payments for the 
company is sufficient to render it liable for the return of such sums as were wrong- 
fully collected. 

[4] As to the two amounts paid in August, 1923, there can be no doubt as to 
the company’s liability. It is argued, however, that, as the last payment was made 
in May, 1924, about nine months after the policy was applied for, and, as no policy 
had issued, plaintiff should have made inquiry as to the authority of Fox to re- 
ceive this last payment as agent for the company. 

Had the last payment been for a new policy or on a new transaction, probably 
such dealings, so far as the company was concerned, would have been at plaintiff’s 
risk, but, as we view the evidence, this last payment constitutes merely the comple- 
tion of a deal which Fox had authority to commence, and therefore, in the absence 
of knowledge in plaintiff to the contrary, to complete. 

It is claimed that a letter was mailed to plaintiff notifying him that Fox was 
not authorized to collect for the company. Plaintiff denies receiving this letter, 
and defendant’s proof in this regard is not convincing. 

[5] The company contends that, as the application “for the insurance was 
executed by the wife, and as the husband did not establish that he had authorized 
the wife to execute the application and to make the payments with his funds, he 
should not be allowed to maintain this action. Such a defense is not available to 
the company, which made no protest when the application reached it, but, on the 
contrary, by letter acknowledged receiving it and thanked the applicant for it. On 
the whole, we believe that whether or not the company actually received the 
premiums is of no importance now. The premiums were paid to one apparently 
having authority to receive them, and, as we have stated, it was the action of the 
company which gave him this apparent authority. 

It is therefore ordered that the judgment appealed from be affirmed at the cost 
of appellant. 

Judgment affirmed. 


SAVICZKI v. POLISH NAT. KOSCIUZKO ASS’N. 
Supreme Judicial Court of Massachusetts. Suffolk. Feb. 11, 1929. 
f 165 Northeastern Reporter 24. 
INSURANCE—FRATERNAL ASSOCIATION HELD NOT REQUIRED TO 
INTRODUCE EVIDENCE, WHERE DECEASED MEMBER’S ADMIN- 
ISTRATRIX FAILED TO SHOW TO WHOM DEATH BENEFIT WAS 
PAYABLE (G. L. c. 176). 


Since member of fraternal corporation organized under G. L. c. 176, or pre- 
existing laws of same general nature, in designating beneficiary to whom death 
benefit may be paid, must keep within class of beneficiaries named in statute, and 
designation outside of such class is invalid, defendant fraternal association organ- 
ized under such statute was not reat.ired to introduce any evidence in way of de- 
fense, where evidence of plaintiff, s. ‘ng as administratrix of her deceased husband 
to recover such death benefit, failed to show person to whom, under defendant’s 
charter and by-laws, such benefit was payable. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 
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Exceptions from Superior Court, Suffolk County; J. Walsh, Judge. 

Action by Katherine Saviczki, administratrix of the estate of Stanislaw Sa- 
viczki, deceased, against the Polish National Kosciuszko Association. Defendant’s 
motion for u directed verdict was allowed, and plaintiff brings exceptions. Excep- 
tions overruled. 

S. I. Jacobs, of Boston, for plaintiff. 

Rucc, C. J. This is an action of contract by the plaintiff, as administratrix of 
her deceased husband, to recover a funeral fund of $200 claimed to have become 
due and payable on the death of her intestate. The defendant is described in the 
writ as “a fraternal corporation, duly organized by law, with its usual place of 
business in Boston.” It appeared that the purpose of the defendant association is 
to pay a death and funeral benefit, not exceeding $200. The plaintiff’s intestate be- 
came a member of the defendant association in 1922, and paid his dues as long as 
he lived. Seasonable notice of his death was given to the defendant. The plain- 
tiff has paid $200 as funeral expenses for the burial of the member. Interrogator- 
ies put to the defendant were read by consent, wherein it answered that whether 
the deceased member was entitled to the rights and privileges stated in the charter 
was for the court to decide, and answered “No” to a question whether its charter 
provided “that, in case of death of a member, a death and funeral benefit not ex- 
ceeding $200 is to be paid to whomsoever is entitled thereto.” It admitted that no 
death or funeral benefit had been paid to the plaintiff, and that the intestate, upon 
joining the association, made himself subject in writing to its rules. There was 
no other evidence touching the provisions of the charter of the defendant or of its 
by-laws, rules or regulations. 

The description of the defendant in its writ carries the implication, in view of 
the statutes of this commonwealth concerning the general subject, that it was or- 
ganized pursuant to G. L. c. 176, or pre-existing laws of the same general nature. 
Respecting a somewhat similar claim made by executors against such a corpora- 
tion, it was said in Cook v. Supreme Conclave Improved Order Heptasophs, 202 
Mass. 85, 87, 88, 88 N. E. 584, that the member may designate the beneficiary to 
whom the death benefit may be paid, but that “he must keep within the classes 
of beneficiaries named in the statute, and a designation outside of these classes is 
invalid. American Legion of Honor v. Perry, 140 Mass. 580 [5 N. E. 634]; Dan- 
iels y. Pratt, 143 Mass. 216 [10 N. E. 166]. In the last case the designation was 
the estate of the member. It was declared invalid, the court saying: ‘If it were a 
part of his estate, it would be assets for the payment of debts and expenses of ad- 
ministration, and would be subject to an unrestricted disposition by will. But this 
is inconsistent with the statutes, and so beyond the power of the parties.’ It thus 
appears that this fund is not created for the member, and that the only power he 
has over it is a limited power of appointment.” 

It was said in Saviczki v. Polish National Kosciuszko Association, 262 Mass. 
7,9, 159 N. E. 438, 439: “The purpose of the provisions of G. L. c. 176, § 21, is to 
describe certain classes of persons, chiefly relatives, who may be named by a mem- 
ber as his beneficiary. Makller v. Independent Workmen’s Circle, 255 Mass. 252, 
254, 151 N. E. 69; Lamothe v. Société St. Jean Baptiste, 244 Mass. 189, 192, 193 
{138 N. E. 899]. But neither that section nor any other clause of said chapter de- 
clares the person or persons to whom the money shall be paid in the event of failure 
of the member to make a valid designation operative at the time of his death.” 

The evidence fails to show the person to whdm, under the charter and by-laws 
of the defendant, the death and funeral benefit is payable. The evidence of the 
plaintiff did not go far enough to call upon the defendant to introduce evidence in 
way of defense. Bishop v. Pastorelli, 240 Mass. 104, 107, 132 N. E. 716. The 
principle of D’Addio v. Hinckley Rendering Co., 213 Mass. 465, 100 N. E. 647, 
Ann. Cas. 1914A, 907, does not apply. The plaintiff did not introduce evidence 
sufficient to maintain the burden of proof as to the essential fact that as admin- 
istratrix she was entitled to recover. The case of Sargent v. Sargent, 168 Mass. 
420, 47 N. E. 121, upon which the plaintiff relies, is not relevant. It is manifest 
that under these settled principles of law the plaintiff has failed to show that she, 
as administratrix of the estate of the deceased member, has any right to recover 
the death and funeral benefit. 

The plea of res judicata need not be considered because there was no evidence 
bearing on this point. 

Exceptions overruled. 
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PARROTT v. G. H. MANSFIELD & CO., INC. 
Supreme Judicial Court of Massachusetts 
Suffolk, Feb. 1, 1929. 

165 Northwestern Reporter 25. 

1. INSURANCE—THAT PLAINTIFF WAS INSURANCE BROKER DID 
NOT PREVENT RECOVERY FROM DEFENDANT OF COMMISSION 
HE WOULD HAVE RECEIVED HAD DEFENDANT ACCEPTED 
LIFE POLICY AS AGREED. 

Mere fact that plaintiff was an insurance broker did not prevent him from 
recovering from defendant commission which broker would have received from 
insurance company had defendant accepted life insurance policy on the life of its 
president, as president had agreed it would do. 


(For other cases, see insurance, Dec. Dig. § 104.) 


2. INSURANCE—PROMISE BY BROKER TO RELEASE DEFENDANT 
FROM AGREEMENT FOR SALE OF STOCK IF DEFENDANT 
WOULD TAKE OUT INSURANCE ON OFFICER’S LIFE HELD IN- 
VALID “VALUABLE CONSIDERATION OR INDUCEMENT NOT 
SPECIFIED IN POLICY” (ST. 1925, C. 346, §§ 5, 6). 

Promise by insurance broker, which was not expressed in life policy, to 
release defendant corporation from an agreement it had with broker to sell de- 
fendant’s stock if defendant would take out an insurance policy on the life of 
its president payable to the corporation, whereby broker would receive com- 
mission, held not to support agreement to take the insurance; such promise 
resulting in a “valuable consideration or inducement not specified in the policy” 
for defendant’s benefit, contrary to St. 1925, c. 346 §§ 5, 6 

(For other cases, see insurance, Dec. Dig. § 138 [2].) 

Appeal from Municipal Court of Boston, Appellate Division. 


Action by Louis H. Parrott against G. H. Mansfield & Co., Inc. Judgment 
for plaintiff in the municipal court of the city of Boston, report was dismissed 
by the Appellate Division, and defendant appeals. Reversed and rendered. 

G. W. Grover, of Boston for appellant. 

J. J. Donahue, of Boston, for appellee. 


Carrou., J. The plaintiff agreed with the defendant to sell for it five hundred 
shares of the preferred stock of the defendant corporation for $100 a share. He 
was to receive therefor a commission of ten per cent on all shares sold before 
July 1, 1927. On May 19, 1927, the president of the defendant company, Frank 
W. Mansfield, asked the plaintiff to release the defendant from the contract and 
would take fifty thousand ($50,000) dollars life insurance upon the life of the 
President of the defendant company for the benefit of the said company.” There- 
upon the plaintiff executed a release of the contract to sell the stock, and on 
the same day the president of the defendant company, through the plaintiff, who 
was an insurance broker, applied for $50,000 life insurance in the Sun Life As- 
surance Company, Ltd., of Montreal, signed the application, and was examined 
and accepted. The policy was issued on the life of Mansfield payable to his 
estate, and by him assigned to the defendant. The plaintiff tendered the policy 
to the defendant and the companWrefused to accept it. The authority of Mans- 
field to-act for the defendant in the transaction was admitted. There was no 
reference in the policy to the release of the defendant by the plaintiff of the 
contract to sell the stock. The action is in contract to recover the commission 
the plaintiff would have received as an insurance broker if the defendant had 
accepted the policy. The answer is a general denial. The judge of the Muni- 
cipal Court of the city of Boston found for the plaintiff. In the Appellate Divi- 
sion the report was dismissed; the defendant appealed. 


[1] The questions involved arise from the refusal of the judge to grant the 
second and fourth requests of the defendant. The second request was, “unless 
expressed in an insurance policy, no consideration given by the defendant to the 
plaintiff, an insurance broker, can support any agreement by the defendant to 
take out an insurance policy.” The fourth request was, “the plaintiff, being at 
the time of the transaction, alleged in his declaration, an insurance broker, the 
defendant is entitled to have judgement entered in its favor.” 
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The defendant contends that the transaction was in violation of St. 1925, c. 
346, §§ 5, 6. So far as material to the issue involved these sections provide, in 
effect, that no insurance broker “shall pay or allow, or offer to pay or allow, in 
connection with placing or negotiating any policy of insurance * * * any 
valuable consideration or inducement not specified in the policy * * * or any 
special favor or advantage in the dividends or other benefits to accrue thereon; 
or shall give, sell or purchase, or offer to give, sell or purchase, anything of value 
whatsoever not specified in the policy * * *. No * * * broker shall at any 
time pay or allow, or offer to pay or allow, any rebate of any premium”; and 
under section 6 of the statute, “no person shall receive or accept from * * * 
any insurance broker” any rebate or premium or any special favor or advantage 
in the dividends “or other benefits to accrue thereon, or any valuable consider- 
ation or inducement not specified in the policy.” 

The fourth request could not have been given; the mere fact that the plain- 
tiff was an insurance broker did not prevent his recovery. 

[2] The second request, in our opinion, was intended to raise the question 
of the illegality of the contract and did in fact present this question. The plain- 
tiff had a contract with the defendant to sell its stock. He was to be paid a 
commission of ten per cent on all shares sold by him before July 1; 1927. While 
this contract was in existence he agreed with Mansfield to release the defendant 
from all liability thereon if Mansfield took out insurance on his life through the 
plaintiff in the sum of $50,000 for the company’s benefit. The release by the 
plaintiff of the defendant’s obligation to pay him for selling its stock was the 
entire consideration for the agreement by Mansfield to take the policy of insur- 
ance. The two transactions were not separate and distinct; they were bound to- 
gether. The fact that the plaintiff released the defendant from the stock con- 
tract before the policy was issued is not important. The two agreements were 
cotemporaneous; one was the consideration of the other. Such a transaction 
in the opinion of the majority of the court is contrary to the statute. It is, in 
effect, a payment or allowance by the broker in negotiating a policy of insurance 
of a consideration or inducement “not specified in the policy.” _That was the 
thing prohibited by the statute. The agreement was to result in a “valuable 
consideration or inducement not specified in the policy.” It was for the defend- 
ant’s benefit and was an evil the statute was intended to remedy. By being 
relieved of the obligation to pay the plaintiff a commission under the stock con- 
tract the defendant received a benefit and advantage over other applicants for 
insurance. It was a discrimination in its favor and violated the purpose and 
intent of the statute. 

[3] The defendant’s answer was a general denial. The illegality of the 
contract was not alleged, but no question of pleading appears to have been pre- 
sented. The evidence showing the whole transaction was not objected to, and 
it is too late when the case is before this court to raise this question of pleading. 


The order of the Appellate Division is to be reversed, and judgment entered 
for the defendant. 


So ordered. 


FOLTS et al v. GLOBE rete INS. pe et al (HUMMEL, Intervener.) 


) 
Supreme Court of 1 Webpnabex Jan. 4, 1920. 
223 Northwestern Reporter 797. 
(Syllabus of the Court.) 


1. INSURANCE—MEMBER OF FRATERNAL BENEFICIAL CORPORA- 
TION HAD RIGHT TO SUE CORPORATION AND OFFICERS FOR 
HIMSELF AND OTHERS TO RECOVER CORPORATE FUNDS 
WRONGFULLY MISAPPROPRIATED. 

A member of a fraternal benefit corporation, organized and carried on for the 
sole benefit of its members and their beneficiaries, and not for profit, may sue the 
‘corporation and its officers for himself and all others similarly situated, to recover 
corporate funds wrongfully misappropriated, when it appears that an appeal to 
om officers and the supreme governing body for redress would be ignored or de- 
nie 


(For other cases, see Insurance, Dec. Dig. § 698.) 
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2. INSURANCE—PROVISION AVOIDING FRATERNAL BENEFIT CER- 
TIFICATE, IN CASE MEMBER SUED CORPORATION WITHOUT 
FIRST SUBMITTING GRIEVANCES TO PROPER TRIBUNALS, WAS 
NOT APPLICABLE TO NONAPPEALABLE ACT BY SUPREME GOV- 
ERNING BODY. 

A provision in the constitution and laws of a fraternal benefit corporation, void- 
ing the certificate of membership of a member, if he, for any cause, at any time, 
for any purpose, institutes a suit against the corporation or any of its officers, be- 
cause of any action done or contemplated by such officer or a committee of the 
corporation, without first submitting his grievances to and exhausting his remedies 
before the proper tribunals, is not applicable to an act done by the supreme govern- 
ing body from which no appeal lies. 

(For other cases, see Insurance, Dec. Dig. § 694[3].) 

3. INSURANCE— FRATERNAL BENEFIT CORPORATION CANNOT 
WRITE INSURANCE OR ISSUE MEMBERSHIP CERTIFICATES FOR 
PROFIT; FRATERNAL BENEFIT CORPORATION CANNOT INCOR- 
PORATE OLD LINE INSURANCE CORPORATION AND SUBSCRIBE 
FOR CAPITAL STOCK UNDER GUISE OF CO-OPERATION (CONST. 
ART. 12, § 1; COMP. ST. 1922, § 7902, AS AMENDED BY LAWS 1925, 
C. 120; LAWS 1925, C. 122; LAWS 1927, C. 135). 

No fraternal benefit corporation, organized under the laws of Nebraska, has 
any power, directly or indirectly, to write insurance or issue membership certifi- 
cates for profit; nor can it use its funds to incorporate an old line insurance 
stock corporation and subscribe for its capital stock to be sold to members of the 
fraternal, under the guise of having such stock company co-operate with the fra- 
ternal in writing a line of insurance not permitted to fraternals. 


(For other cases, see Insurance, Dec. Dig. § 696.) 


4. INSURANCE—FRATERNAL BENEFIT CORPORATION CANNOT USE 
SURPLUS FUNDS IN ORGANIZATION OF BUSINESS CORPORA- 
TION UNDER PRETEXT THAT TRANSACTION CONSTITUTES IN- 
VESTMENT. 

Such fraternals, having surplus funds available for investment in securities 
prescribed by its constitution and laws, cannot organize and subscribe for the whole 
of the capital stock of a business corporation, under the pretext that such trans- 
action constitutes an investment. 

(For other cases, see Insurance, Dec. Dig. § 698.) 

5. INSURANCE—ACTION OF FRATERNAL BENEFIT CORPORATION IN 
USING FUNDS TO SUBSCRIBE FOR CAPITAL STOCK OF INSUR- 
ANCE CORPORATION WAS ULTRA VIRES OF CHARTER, AGAINST 
PUBLIC POLICY, AND VOID. 

When, as in this case, a fraternal benefit corporation, organized and carried on 
under the laws of the state, for the sole benefit of its members and beneficiaries, 
and not for profit, causes its officers to organize a stock insurance corporation, us- 
ing the funds of the fraternal to subscribe for the capital stock and surplus of the 
insurance corporation, such transaction is ultra vires of its charter, unlawful, 
against the public policy, and void. 


(For other cases, see Insurance, Dec. Dig. § 698.) 


6. INSURANCE—FRATERNAL BENEFIT INSURANCE ORGANIZATIONS 
ARE NOT EXEMPT FROM LAW CONFINING ALL CORPORATIONS, 
SOCIETIES AND ASSOCIATIONS TO OBJECTS AND PURPOSES OF 
EXISTENCE (CONST. ART. 12, § 1; COMP. ST. 1922, § 7902, AS AMEND- 
ED BY LAWS 1925, C. 120). 

Fraternal benefit insurance organizations, while exempt from the statutes re- 
lating to insurance corporations and corporations generally, are not exempt from 
the general principles of law which confine all corporations, societies and asso- 
ciations to the objects and purposes of their existence. 

(For other cases, see Insurance, Dec. Dig. § 696.) 

7. INSURANCE—FRATERNAL SOCIETIES IN MATTERS OF BUSINESS, 
PROPERTY RIGHTS AND CONTRACTS ARE ANSWERABLE TO 
LAWS OF THE LAND. 


Fraternal societies, as such, are generally left free to determine their own 
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course on matters relating to qualifications, discipline, control and conduct of their 
members concerning internal government; but, in matters. of business, property 
rights and contracts, they are answerable to the laws of the land, and, in these latter 
respects, they have no implied power to stray from the purposes declared in the 
statutes under which they are organized. 

(For other cases, see Insurance, Dec. Dig. § 696.) 


8. INSURANCE—ORGANIZATION OF STOCK COMPANY BY FRATER- 
NAL INSURANCE CORPORATION, AND SUBSCRIBING FOR ENTIRE 
CAPITAL STOCK THEREOF, HELD NOT CONSOLIDATION (LAWS 
1925, C. 122). 

Under the facts in this case, the organization of the Globe Life Insurance 
Company by Sovereign Camp Woodmen of the World and its officers, and their 
subscribing for the entire capital stock of the Globe Life Insurance Company, in 
no sense constituted a consolidation under chapter 122, Laws 1925. 

(For other cases, see Insurance, Dec. Dig. § 705.) 


11. INSURANCE—MEMBERS OF FRATERNAL INSURANCE CORPORA- 
TION HELD NOT ESTOPPED NOR PRECLUDED BY LACHES 
FROM REQUIRING CORPORATION AND MEMBERS TO RETURN 
MONEYS UNLAWFULLY USED IN PURCHASE OF INSURANCE 
COMPANY. 

Under the facts in this case, held, the plaintiffs are not estopped, nor precluded 
by laches, to maintain this suit. 
(For other cases, see Insurance, Dec. Dig. § 698.) 


12. INSURANCE—APPROVAL BY DEPARTMENT OF TRADE AND COM- 
MERCE OF FRATERNAL BENEFIT CORPORATION’S PURCHASE OF 
aaa COMPANY AFFORDED NO PROTECTION TO WRONG- 
DOERS 
The fact that the department of trade and commerce is vested by law with 

supervisory powers over insurance business conducted within the state, and that 

it approved the transaction in question, can afford no protection to wrongdoers. 

(For other cases, see Insurance, Dec. Dig. § 691.) 

Appeal from District Court, Lancaster County; Shepherd, Judge. 

Action by Frank E. Folts and others against the Globe Life Insurance Com- 
pany, Clarence G. Bliss, Secretary of the Department of Trade and Commerce, and 
others, wherein Alex F. Hummel intervened. From the decree, defendants, with 
the exception of the last-named defendant, appeal. Affirmed. 

Brogan, Ellick & Raymond and Gaines, McGilton, Van Orsdel & Gaines, all of 
— and Hainer, Flansburg & Lee, of Lincoln, for appellants. 

I.. Donovan, of Omaha, John M. Stewart, C.. }- Se ag G. E. rene, 

and Don W. Stewart, all of Lincoln, and John P. Breen, Wm. B. Price, and W. 

Hatteroth, all of Omaha, for appellees. 

. an before Goss, C. J., and Rose, Dean, Good, Thompson, Eberly, and How- 

ell, 

Howe, J. This is an appeal by Globe Life Insurance Company, Sovereign 
Camp Woodmen of the World, W. A. Fraser, John T. Yates, T. E. Patterson, and 
J. E. FitzGerald, from a decree of the district court for Lancaster county, requir- 
ing all appellants, except Sovereign Camp Woodmen of the World, to return to 
Sovereign Camp Woodmen of the World certain bonds and moneys aggregating 
$2,000,000, paid to the Globe Life Insurance Company by Sovereign Camp Woodmen 
of the World and individual appellants in subscribing for practically the total cap- 
ital stock of Globe Life Insurance Company, which appellees, Frank E. Folts, 
Charles Bowen, and William B. Price, as plaintiffs, and Alex F. Hummel, as in- 
tervener, claim to have been illegal and fraudulent, and enjoining each and all of 
the appellants from using the good will, property or organization of Sovereign 
Camp Woodmen of the World in the business of Globe Life: Insurance Company. 

Appellees will be referred to as plaintiffs, Globe Life Insurance Company as 
Insurance Company, and Sovereign Camp Woodmen of the World as W. O. W. 

The petition and the petition of intervention are quite lengthy and, in a general 
way, seek the same relief. 

Plaintiffs sue, as members of. W. O. W., for themselves and all others similarly 
situated, and aver: W. O. W. is a Nebraska fraternal benefit corporation, organized 
for the sole benefit of its members, and not for profit, with a membership of about 
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450,000, carrying insurance of about $750,000,000; plaintiffs are members, in good 
standing; the individual defendants, with others, compose the Sovereign Executive 
Council of W. O. W., also are members of the Sovereign Camp, and, in violation 
of the articles of incorporation and the statutes of Nebraska governing fraternals, 
conspired to organize the Insurance Company with funds of W. O. W., and to di- 
vert its business to the Insurance Company; on June 16, 1927, certain officers of 
the Executive Council caused the Sovereign Camp to adopt a resolution directin 
the Executive Council to organize a legal reserve life insurance company, wi 
capital and surplus of $2,000,000, to be paid from funds of W. O. W.; the defend- 
ant officers did organize and incorporate the Insurance Company on October 31, 
1927, under the laws of Delaware, its capital stock and surplus to be paid before 
commencing business; its nature, objects and purposes were to issue contracts of 
annuity, endowment, disability, accident, health, and other forms of life insurance, 
and to reinsure and coinsure contracts issued by other corporations; defendants 
Fraser, Yates, Patterson and others were elected president of the board, vice- 
president and secretary, respectively, of the Insurance Company, and, on Novem- 
ber 1, 1927, caused certificates of stock of Insurance Company to be issued to them- 
selves, others and W. O. W., representing $2,000,000 in face and surplus value, 
$1,997,200 being issuéd to Fraser and Yates as trustees of W. O. W., and caused 
bonds and cash of the total value of $2,000,000 to be turned over to the Insurance 
Company, including $100,000 in bonds deposited on December 1-6, 1927, with the 
department of trade and commerce of Nebraska; November 14, 1927, said officers 
procured certificates in Delaware and Nebraska, authorizing the Insurance Company 
to do business in both states; under its articles of incorporation and laws of Ne- 
braska, W. O. W. had no authority to do such things; the organization and pur- 
chase of the stock of the Insurance Company were illegal and void; organizers 
and deputies were being trained to sell insurance for the Insurance Company and to 
solicit members of W. O. W. to purchase such insurance; circulars, pamphlets, 
letters and other advertising are being circulated among the members of W. O. W., 
commending the Insurance Company for its line of insurance; the officers of W. 
O. W. are devoting their time and funds of W. O. W., and its good will, to acquire 
business for the Insurance Company, greatly injuring W. O. W. 

The prayer is that the bonds and money, turned over to the Insurance Com- 
pany, be returned to W. O. W.; the officers named be removed and an election 
of new officers ordered; a permanent injunction be issued to prevent defend- 
ants from interfering with the business of W. O. W.; the Insurance Company 
be ordered to pay W. O. W. for losses and damages, and for general equitable 
relief. 

The petition of intervention contains similar allegations, in addition to others, 
among which, that the individual defendants were officers of both the Insurance 
Company and W. O. W. 

Defendant Bliss, secretary of trade and commerce, filed no answer or other 
pleading, except a general demurrer which was overruled. 

W. O. W. answered in substance: Admitted practically all of the allegations 
of the petition except illegality and fraud; alleged that it was a self-governing 
body, with a lodge system, organized under the laws of Nebraska, in the name 
of Sovereign Camp of W. O. W., made up of elective officers and delegates; under 
its constitution and laws, it is authorized to conduct the business affairs of W. 
O. W., and it has provided for investments of accumulated funds as authorized 
from time to time; Sovereign Camp authorized the use of $1,997,200 of surplus 
funds of W. O. W. to subscribe for stock in the Insurance Company; it had 
ample funds for all purposes and a large surplus exclusive of the mortuary funds, 
justifying such investment; it became apparent to the officers of W. O. W., and to 
the members of Sovereign Camp, it would be to the best interests of W. O. W. to 
offer to its members forms of life insurance which it was not permitted to write 
under the laws (italics ours), which fact was called to the attention of the Sov- 
ereign Camp in 1925, when the Sovereign Commander (Mr. Frazer) was requested 
to submit plans for writing such insurance, which he, accordingly, did at the Sov- 
ereign Camp meeting in June, 1927; the report was submitted to a committee which 
reported by resolution, directing the Executive Council to organize a corporation, 
invest surplus funds in its stock, and Sell the same to its members; the mem- 
bers of the Sovereign Camp and officers of W. O. W. were wholly actuated by 
a desire to serve the best interests of W. O. W. and its members, and to strength- 
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en W. O. W.; pursuant to the resolution, the Insurance Company was formed; 
about December 10, 1927, full information concerning the stock was mailed to 
every member, advising them that they might buy as much thereof as they de- 
sired; the plaintiffs are without equity, having no interest in the association; suit 
was not brought in good faith, and, even if plaintiffs had any legal right to have 
the funds of W. O. W. apportioned among the members, each would receive less 
than $5; immediately after adoption of the resolution, it was fully explained to 
plaintiffs and all members as to the plans, by notice through the mails, and such 
action was known to and discussed by the members long before suit was brought; 
in reliance upon the resolution, said stock was purchased and paid for by W. O. 
W., and Insurance Company entered upon the business of life insurance; when 
this suit was commenced December, 1927, the stock had been resold by W. O. W. 
to members and a large amount of life insurance had been issued to, and premi- 
ums paid thereon by, policyholders, in reliance upon the action of June, 1927, 
and acquiescence by all members; to grant the prayer of the plaintiffs, com- 
pelling restoration of the funds of W. O. W., great and irreparable loss and 
damage would be caused to W. O. W. as the principal stockholder, to the Insur- 
ance Company, and to its policyholders, without corresponding benefits to any 
one; neither the plaintiffs nor any member complained of, or protested, the action 
taken; by reason of all of which the plaintiffs are estopped, and, because of their 
acquiescence, laches have been such as to deny equitable relief. 


Further answering: Plaintiffs have no capacity to sue, for that, as section 
57 of the constitution and laws provides for automatic forfeiture of member- 
ship if a member should sue W. O. W. or its officers before submitting his griev- 
ances to their consideration, and by final appeal to the Sovereign Camp, they had 
lost their membership by bringing this suit, since the Executive Council had a 
session of the Sovereign Camp scheduled for February, 1928. (We now observe 
that no appeal to any power short of the Sovereign Camp would have availed, 
and for plaintiffs to have delayed all action until the Sovereign Camp meeting 
scheduled for February, 1928, would have greatly reinforced the plea of laches. 
Moreover, there could be no appeal from actions of the Sovereign Camp. It is 
certain, a request addressed to it to retreat would have been ignored, neglected 
or instantly denied. The law does not require the doing of idle things. 


The Insurance Company filed a similar answer pleading affirmatively: Its 
incorporation under the laws of Delaware, to engage in life insurance business; 
it caused a large amount of insurance to be written for which it collected pre- 
miums; adopted all of the allegations of the answer of W. O. W., and pleaded 
estoppel. 


Answers were filed for Fraser, Yates, FitzGerald and Patterson, and Fraser 
and Yates as trustees, adopting the answer of W. O. W. 


Replies were filed by plaintiffs to each answer. 


Answers were filed to the petition of intervention, adopting, in the main, 
the several answers to plaintiffs’ petition, to which suitable replies were filed. 

It being quite impossible to go into details, we deem it sufficient to state the 
situation generally. 

W. O. W. was organized in 1890 under the laws of Nebraska, as a nonprofit 
fraternal benefit association, continually thereafter doing business as such. The 
articles of incorporation and laws of the association and the laws of Nebraska 
existing in 1927, when officers of W. O. W. organized the Insurance Company, 
will be referred to, pausing to observe that, under the laws of Nebraska existing 
until 1887, fraternal benevolent societies, issuing certificates of insurance, were 
subject to the general corporation and insurance statutes in force, and, by act 
of the Legislature (Laws 1887, c. 18) they were exempted therefrom. Section 
7902, Comp. St. 1922, as amended by chapter 120, Laws 1925, provided: “A 
fraternal beneficiary association is hereby declared to be a corporation, society 
or voluntary association, formed or organized and carried on for the sole benefit 
of its members and their beneficiaries, and not for profit. Each such bene- 
ficiary association shall have a lodge system, with ritualistic forms of work, and a 
representative form of government.” 

The constitution and laws of W. O. W., in effect September 1, 1927, pro- 
vided, among other things: Section 1. “This corporation shall be known as the 
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‘Sovereign Camp of the Woodmen of the World, * * * and its supreme leg- 
islative body sha]! be known as the Sovereign Camp.” 

In section 2, W. O. W. is given original and appellate jurisdiction as to gen- 
eral welfare; power to determine charges against members and appeals from 
Camps, Head Camps and the Sovereign Executive Council; to enact laws; levy 
and collect assessments, premiums and dues “necessary to pay all beneficiary 
claims and expenses of management, and shall have generally such powers and 
may perform such duties as it may deem wise for the welfare of the association.” 

Section 3, “The objects of this association shall be to combine white per- 
sons of sound bodily health, * * * into a secret, fraternal beneficiary and 
benevolent Association; provide funds for their relief; comfort the sick and 
cheer the unfortunate by attentive ministrations in times of sorrow and distress; 
promote fraternal love and unity; create funds.” etc. 

Section 25 provides, among other things, that the Sovereign Camp shall have 
de novo jurisdiction over offenses committed by members for “instituting suits 
for legal proceedings against the Sovereign Camp or any of its officers without 
first submitting grievances or complaints to the Sovereign Executive Council for 
adjudication,” and that appeals are taken from camp trials to the Sovereign Com- 
mander, thence to the Sovereign Executive Council, thence to the Sovereign Camp; 
all other appeals to be from the Sovereign Commander to the Discipline Com- 
mittee, thence to the Executive Council, thence to the Sovereign Camp. 

Section 57 provides among other things: “If a member, for any cause 
whatever, shall at any time or for any purpose institute a suit or suits for any 
cause or complaint against the association or any of its officers, because of any 
action or contemplated action of such (italics ours) or on account of the action of 
any of its committees, without first submitting his grievances to and exhausting his 
remedies before the proper tribunals of this association, his beneficiary certificate 
shall at once become void and of no effect, and all payments theretofore made there- 
on shall be retained by the association as liquidated damages,” etc. 

Section 89 provides, among other things, that a member, who is found guilty 
of violating association laws, may be expelled from fraternal relations and bene- 
fits for time or for life, but, where the member is expelled from fraternal bene- 
fits and relationships, “he may retain his insurance protection by paying the as- 
sessments on his certificate,” if so determined by the person, committee or body 
before whom he is tried. 

Section 95 provides: “As often as practicable, when funds have accumulated 
not immediately needed to pay the obligations of the association,” they shall be 
invested in bonds of the United States, state, or subdivision of a state, in federal 
farm loan bonds, or notes secured by first lien real estate mortgages, “and may 
make such other investments as may be at any time authorized to the Sovereign 
Camp,” which investments (section 93) “may be used for the payment of bene- 
fits and monument obligations when the beneficiary fund on hand, together 
with one beneficiary instalment of asessment per month on all of the members of 
this association, is not sufficient to pay the approved beneficiary and monument 
obligations,” and “if the uninvested fund on hand, together with said one in- 
stalment of assessment and beneficiary funds on hand, are not sufficient to pay 
such approved beneficiary and monument obligations, then the Sovereign Camp 
Commander and Sovereign Clerk shall convert so much of the invested fund 
into money as may be sufficient to meet the excess of losses over that which 
the said one instalment of assessment, together with the beneficiary fund and 
uninvested funds on hand will pay which shall be transferred to and placed in 
the beneficiary fund and disbursed for the payment of such approved claims and 
obligations as aforesaid.” 

The Sovereign Executive Council was ostensibly authorized and directed, by 
resolution passed June 16, 1927, to do the following: ‘To organize a legal re- 
serve life insurance company with an authorized capital stock of not less than 
$1,000,000, and cause to be issued so much of said capital stock from time to 
time as may in their judgment be necessary; * * * said capital stock shall 
be sold at 2 for 1, that is to say, each $1.00 of capital stock shall be sold for $2.00 
to cover the capital and surplus and the amount issued and delivered to this as- 
sociation shall be paid for at said rate, and shall be held by said association as 
its other investments are held, except that it may sell all or any portion of such 
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capital stock to the members of this association in such amounts as the members 
may desire to purchase;” the board of directors of the corporation to be organ- 
ized “shall at no time exceed twenty one members, and that at all times fourteen 
of said members shall be the Sovereign officers of this association ;” the corpor- 
ation “shall be incorporated in such state and with such name and for such 
amount of paid-up capital stock as the Executive Council of this association shall 
determine,” and such officers are “directed to draw upon the funds of this as- 
sociation for such sum as may be necessary to pay for the capital stock of such 
life insurance company issued to this association, and to make payment to said 
life insurance company of the amount of the capital stock so purchased by this 
association upon the delivery to said association of said capital stock.” 

About two years before June, 1927, the Sovereign Commander began to 
formulate in his mind some plan to circumvent the recognized limitations of a 
fraternal benefit association to write old line insurance. In 1925, the Legislature 
(Laws 1925 c. 122) authorized fraternal beneficiary associations to consolidate 
or make reinsurance contracts with other associations or organizations or life 
insurance companies authorized to do business in Nebraska, requiring a certain 
procedure. In 1927, the Legislature (Laws 1927, c. 135) authorized corporations 
and associations, having a representative form of government without capital 
stock, doing business without profit for the sole benefit of their members and 
beneficiaries, to change their form of government and the character of insur- 
ance they should write, and become legal reserve life insurance companies. 

[3] W. O. W. did not seek to take advantage of either act, but sought to go 
around both by organizing the Insurance Company. Prior to the Sovereign Camp 
meeting at Los Angeles in June, 1927, the Sovereign Commander worked out 
a plan which he then submitted to the Sovereign Camp. A committee was ap- 
pointed to investigate and report on that plan. It reported in the form of the 
resolution above referred to. 

During the discussion of the resolution, Sovereign Commander Fraser being 
in the chair, some members insisted that Woodmen of the World should retain 
51 per cent of the stock to be sold to W. O. W. In an extended colloquy be- 
tween the Sovereign Commander and two delegates, the Sovereign Commander 
adroitly maintained his position against any change. In one statement, he 
said: “It is so safeguarded that this Sovereign Camp at all times controls the 
new company on a ratio of two to one. So I think it is safeguarded at least 
200 per cent, because it is two to one proposition in favor of the Sovereign Camp.” 

An amendment to the committee’s resolution was offered, to the effect 
that the Sovereign Camp “shall retain at least 51 per cent of the capital stock 
of this new corporation.” The Sovereign Commander stated: “If I were not 
in the chair, I would make an amendment that they own 100 per cent.” A point 
of order was made against the amendment and sustained by the Sovereign Com- 
mander. The delegate stated: “I change my amendment, then, that it sell no 
more than 49 per cent of the stock of this corporation.” Sovereign Commander: 
“Who is it going to sell it to?” Delegate: “The present members of the Wood- 
men of the World.” Sovereign Commander: “Supposing we cannot supply the 
demand?” Delegate: Don’t sell but 49 per cent, and prorate it out.” Sovereign 
Commander: “I am sorry you have not had confidence in the Sovereign officers.” 
Sovereign Commander: “Let me tell you that in the time I have run the affairs 
of this organization I have brought it up from an insolvent wreck until it is the 
richest in the world. There has never been a dollar lost in this society, and 
there never will be in my judgment, no matter who is presiding over it, because 
I believe the great membership of this organization are able and keen enough 
to select men who are both honest and capable.” 

The resolution was adopted and the executive officers at once proceeded 
actively to bring about the organization of the Insurance Company. 

The only information or notice which the members at large of the W. O. W. 
had or could have had of this proceeding, so far as the record shows, was the 
publication of the procedings of the Sovereign Camp in “Sovereign Vistor,” a 
paper published and mailed monthly to members. The only purported account 
of the proceedings given in the “Sovereign Visitor,” aside from an article repub- 
lished from the “Los Angeles News,” relating to the matter in question, is as 
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follows: “Monday, June 13. Sovereign Commander Fraser outlined a program 
for this special meeting, appointed certain committees, taking a recess until” the 
next day. “June 16. The committee on Sovereign Commander Fraser’s report sub- 
mitted its report, which was discussed pro and con, taking the entire morning. The 
committee offered resolution commending very favorably the entire report. Sover- 
eign Lecturer, A. G. Matthews, spoke at great length on the Sovereign Command- 
er’s report. The entire executive board of Sovereign officers was reelected for 
four years—till 1931. Sovereign Commander Fraser thanked the delegates for the 
esteem and confidence bestowed on the officers, hoping that the present progress 
and prosperity would keep on and on for all time.” 

The “Los Angeles News” article was preceded by misleading headlines in large 
type, in these words: SOVEREIGN CAMP TAKES ACTION TO WRITE ANY 
KIND OF INSURANCE POLICY.” That article appeared in the “Sovereign 
Visitor” on a page other than that upon which the purported proceedings of the 
Camp were given. That publication was at least ambiguous, if not also deceptive. 
Its purport was that the plan of the Commander “for a commercial insurance com- 
pany with capital and surplus of $2,000,000 for members and under the joint con- 
trol of the Pacific Woodmen Life Association and W. O. W., was adopted. The 
stock is to be purchased by the association and resold to its members on demand. 
The name of the company will be announced later. Directors of the Pacific-Wood- 
men Life Association and W. O. W. * * * directors will administer the af- 
fairs of the new combination.” 

The articles of incorporation of the Insurance Company were filed in Del- 
aware, October 31, 1927, and, so far as advised, this was not known to W. O. W. 
members except those who were actively engaged in its organization and perhaps 
a few of their personal friends and supporters. They were filed in Nebraska, No- 
vember 14, 1927. There is nothing to show that the plaintiffs, or W. O. W. mem- 
bers generally, knew that. The only evidence having probative force that the 
plaintiffs, or any others of the members at large except as above stated, had knowl- 
edge of the organization of the Insurance Company, what its articles of incorpora- 
tion were, and what the organizing officers had done, was imparted by letter sent 
out by the Sovereign Commander on December 10, 1927, in which the members 
we the privilege of buying stock in the Insurance Company until January 
1, 1928. 

We do not take into consideration the testimony relating to the lease and sale 
of the W. O. W. Building in Omaha. 

Up to the trial of this case in the district court, the W. O. W. sold, of the 
capital stock it received in the Insurance Company, $430,000 worth, $110,000 being 
to three persons named, and $320,000 worth to small purchases by members, leav- 
ing still on hand $1,570,000 worth. All purchasers of stock were members of W. 
O. W., some of whom were made members for that purpose. 


Up until December 23, 1927, the Insurance Company wrote insurance amount- 
ing to $1,400,000, which increased to $3,200,000 by April 14, 1928. Premiums col- 
lected to January 1, 1928, were $10,677.20, and, from January 4, 1928, to April 18, 
1928, $20,672.31, or a total of $31,349.51. How much of these premiums were col- 
lected up to December 23, 1927, is not disclosed. 


Appellants’ counsel offers this statement: “There was still plenty of time for 
the officers of the association to consider what safeguards were necessary, and it 
was entirely in their power to discuss and adopt safeguards to prevent the control 
of the Life-Insurance Company from passing out of the hands of the Woodmen, 
either as an association, or of its members.” This is a pregnant statement. It 
was likewise in their power to do otherwise. It, in effect, admits that no such 
safeguards existed up to then. The time to have considered “what safeguards 
were necessary” was before the $2,000,000 left the treasury of W. O. W. We do 
not understand why there was so much aversion, at the Sovereign Camp meeting 
in June, to a provision in the articles of incorporation of the Insurance Company 
to retain 51 per cent. of the stock. In the words of Ben Johnson, “The dignity of 
truth is lost with much protesting.” 


It is contended by appellants that, as the only “restrictions in our law upon 
the activities of these societies, except as may apply to the citizens generally,” are 
statutory, the burden is “upon plaintiffs to point out what section * * * was vio- 
lated.” We do not accept this as a correct statement. The act of the Legislature, 
exempting fraternals from general insurance laws, gave them no additional pow- 
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ers. The effect was to deprive them of business powers incident to corporations 
generally and to withhold all except indwelling declared powers. Scott v. Bank- 
ers’ Union, 73 Kan. 575, 85 P. 604. Every act of the Legislature, in and subse- 
quent to 1887, clearly indicates that such societies could transact business “for the 
sole (mutual) benefit of its members and their beneficiaries, and not for profit,” 
which is significant and all-controlling. General business exploits and activities of 
such associations are manifestly excluded. No one could seriously contend that 
W. O. W. possessed authority to go into a foreign jurisdiction, organize a foreign 
corporation, controlled by foreign laws, and then escort such corporation into Ne- 
braska solely for the purpose of having it do what W. O. W. could not, and did not, 
believe it had a right to do directly. The claimed purpose of organizing the 
Insurance Company as a subsidiary help-meet of W. O. W. is devoid of candor 
and rectitude, in face of the record made by the officers themselves, who left 
is easily within their transient and ephemeral power to sell every share of stock 
subscribed for by W. O. W. whereby everything claimed as a justification of 
their acts could be lost. There is no tie between W. O. W. and the Insurance 
Company which can be preserved by law. It does not even limit potentialities 
to present officers. They extend to future officers who have not been so bound- 
lessly trusted. 

It is said: “The new company [is] to act as a subsidiary to the Woodmen of 
the World, and to co-operate with it in the insurance field.” “Subsidiary” means 
an “inferior portion or capacity.” Just how the Delaware corporation can be 
said to be inferior to W. O. W., with a majority of its board of directors made 
up of the officers of W. O. W., which board of directors may delegate to two 
or more persons its power, is not plain. By what reasoning can it be determined, 
in advance, which corporation may and how soon, end in an inferior position? 
The whole movement so far has been toward benefiting the Delaware corpor- 
ation to the full measure of its entire capital stock at the expense of W. O. W., 
and reveals something new as a stock selling scheme. 

There is no doubt that W. O. W. would overleap its powers if it undertook 
a legal reserve life insurance business under its present articles, constitution and 
laws. The resolution of the committee, indorsing the plans of the Sovereign Com- 
mander, disclosed that he was urging the organization of a company whose capital 
stock “shall be subscribed by this association,” all of which “shall be sold to the 
members of this association, except such few shares as are necessary to be held 
by the persons acting as incorporators of said company.” The corporation, which 
was organized by the officers of W. O. W., not only failed to make any reference 
to that, but the Insurance Company board of directors was authorized to make 
and alter its own by-laws, or by resolution, so that “two or. more of their number to 
{would]. constitute an executive committee” which shall have “and exercise any or 
all of the powers of the board of directors in the management of the business and 
affairs of this corporation.” 

There were other provisions in those articles authorizing the board of directors 
(executive committee) to refuse stockholders access to its corporate books and 
records, denying them such right except it be conferred by law or by resolution of 
the board of directors or stockholders. 

That part of the resolution of the Sovereign Camp which required 14 of its 
officers to be always on the board of directors of the Insurance Company has not 
been carried out. There are no safeguards in favor of the W. O. W. to protect 
its property funds and interest. The Insurance Company is wholly independent 
of W. O. W. as a legal entity. The net results of the transaction so far is the 
throwing of $2,000,000 of property and assets of the W. O. W. into the lap of 
the Insurance Company. It is true that, as conditions stood at the time of the 
trial of this case, it was in the power of the officers of W. O. W. to refrain from 
selling a majority of the Insurance Company’s stock. It is true, Mr. Fraser tes- 
tified he had no intention of selling more than 49 per cent. Such skeleton is a 
trifling prop. Many doors are left open through which the Insurance Company 
can pass to gain complete control of its organization, to the exclusion of W. O. W. 
regardless of the resolution of June, 1927, one of which is a provision in its cer- 
tificates of stock: “No stockholder may sell or transfer his stock or this certificate 
until said stock has been offered to the company for sale at the market price, and, 
if there is no market price, then at book value. If the company does not find a 
purchaser for said stock within 15 days, the holder may sell and legally transfer 
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the same.” What power does W. O. W. have over its members to compel them 
to hold stock in any corporation? 

With an energetic campaign, the Insurance Company could acquire a majority 
of its stock in its own hands, or in the hands of friends, or dummies, and elect its 
board of directors without naming one member or one officer of W. O. W. 

Later in this opinion, in discussing the question of investment, attention will 
be called to the fact that, under the articles of incorporation of the Insurance Com- 
pany, there was almost no limit to the kinds of business which it was authorized to 
transact, and that W. O. W. did not possess authority to engage in any one men- 
tioned except to invest in some of the securities enumerated. 

Until the passing of the June resolution, we find no instance where the W. O. 
W. assumed or claimed power to organize independent corporations, or to conduct 
an old line business for profit, having no thought of benevolence or brotherly love. 
The resolution itself was in violation of the articles of incorporation, constitution 
and laws of the order, which the laws of Nebraska required to be filed with the 
state. In no sense was it an amendment to its articles. Were it such, it would be 
void. Had the constitution and laws provided for conducting a business for pro- 
fit, it would have been void, as opposed to its articles of incorporation and the 
statutes of Nebraska, if not section 1, art. 12, of the Constitution of the state. 
The resolution itself, being a nullity, affords no protection to any one. 

[6] Fraternal insurance orders seem to have been favored because of their 
benevolent, rather than commercial, pretensions, and they should be confined to 
their chosen field or remove the shield by changing their form of government, as 
provided by law they may do. 

Counsel gave three illustrations of the use of its surplus funds, to wit, 
constructing and endowing a tuberculosis hospital, maintaining a uniform rank 
where members are drilled in encampments, and its Omaha radio station. They 
might be justified as aiding the health of, and wholesome entertainment for, its 
members, and legitimate advertising. We see no connection between the W. O. W. 
and the Insurance Company to justify a claim that the Insurance Company is an 
incident to conducting fraternal insurance. 

Counsel very aptly state that the Legislature was familiar with the situation. 
We doubt if history records an instance where a fraternal, incorporated or other- 
wise, ever attempted to do what is attempted here, without some statutory author- 
ity. Mr. Bradshaw, chief counsel for W. O. W., testified he never heard of such. 
Up to this time, no fraternal has so attempted to abuse its conceded and quite well- 
understood privileges as to call for legislation. Existing laws will control that un- 
til the Legislature otherwise provides. To follow out the extraordinary claims, 
made for W. O. W., to their ultimate conclusion, it could create a corporation to 
buy and operate almost every business in Nebraska, under the pretext of hiring 
clerks who would give it business, by joining the order with the privilege of pur- 
chasing stock in its corporation. 

The officers of W. O. W. and the Sovereign Camp knew they could not write 
old line insurance and, because of that, set up a circumbendibus to outwit the law. 
W. O. W. possessed power to assess and draw money from its members for two 
general purposes only—to pay benefits and necessary operating expenses. 


[5] We reach the conclusion that the resolution passed by Sovereign Camp in 
June, 1927, as Los Angeles, was void and contrary to the laws of the state of Ne- 
braska, its own articles of incorporation, constitution and laws, and public policy. 
It could not confer authority upon any of its officers to organize an old line in- 
surance company. We are pressed to this conclusion from the nature of the busi- 
ness W. O. W. was incorporated to perform; limitations implied by law upon fra- 
ternal benefit associations; interpretations by the associations themselves and 
hundreds of thousands of their members; and the public policy of the state, mani- 
fested by the administration of insurance corporations, and further indicated by 
the two acts of the Legislature in 1925 and 1927, affording to such associations an 
opportunity to write other classes of insurance, upon conditions prescribed. 

[4] This brings us to the question of W. O. W.’s power to invest. It has 
been discussed with force that the provision in section 95 (a), Constitution and 
Laws of W. O. W., saying officers “may make such other investments as may be 
at any time authorized by the Sovereign Camp,” justifies the organization, and 
subscription to stock, of insurance companies as an investment. 


Aside from the fact that the law does not so regard it, it is hardly compatible 
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with the spirit of the resolution which suggests that the officers of W. O. W. shall 
sell all of the stock to its members, except such few shares as are necessary to go 
to the incorporators. The purpose of organizing W. O. W. was not to seek in- 
vestments to be sold to its members on demand, but to benefit them in the spirit 
of fraternalism and brotherly love, by giving them insurance within the reach of 
men and women desiring to protect their beneficiaries, such as its articles of in- 
corporation, constitution and laws permit. Even though it be said that stocks of 
a going corporation may be the subject of investment, the following authorities 
justify the conclusion that subscriptions for stock, in the organization of a new 
corporation, cannot be regarded as an investment. Anglo-American Land Mort- 
gage & Agency Co. v. Lombard (C. C. A.) 132 F. 721; De La Vergne Refrigeratin 
Machine Co. v. German Savings Institution, 175 U. S. 40, 20 S. Ct. 20, 44 L. Ed. 
65; 2 Fletcher, Ency. of Corp., 2071, § 1119; Robotham v. Prudential Insurance Co., 
64 N. J. Eq. 673, 53 A. 842; McAlester Mfg. Co. v. Florence Cotton & Iron Co, 
128 Ala. 240, 30 So. 632; 14a C. J. § 2129; Franklin Co. v. Lewiston Institution 
for Savings, 68 Me. 43, 28 Am. Rep. 9; 1 Thompson, Corporations (2d Ed.) 792, 
§ 652; Commercial Fire Ins. Co. v. Board of Revenue, 99 Ala. 1, 14 So. 490, 42 
Am. St. Rep. 17; Nebraska Shirt Co. v. Horton, 3 Neb. (Unof.) 888, 93 N. W. 225. 

If W. O. W. could transact the business with its own means which the In- 
surance Company was organized to conduct, a debate, that purchasing its stock is 
an investment, would be more pardonable. This court has held, in Allison v. 
Fidelity Mutual Fire Ins. Co., 81 Neb. 494, 116 N. W. 274, 129 Am. St. Rep. 694, 
that a mutual fire insurance company has no power to write reinsurance. It would 
naturally follow that such company could not with its own means incorporate an- 
other company which could reinsure. 

[7] Appellant contends that the law pertaining to ordinary corporations and 
mutual insurance companies does not apply to fraternals. That may be admitted 
as a general proposition; but we are holding in this case that a fraternal cannot 
transact business which is foreign to its avowed purposes in accordance with the 
statutes of the state. That being true, the general principles of law relating to 
that subject are applicable to all corporations. Aside from that, section 95 of the 
constitution and by-laws of W. O. W. prescribes what investments shall be made. 

[1l, 12] The effect of this transaction was to put $2,000,000 belonging to W. O. 
W. at work to finance a Delaware corporation, the articles of which authorize it 
to transact many kinds of business, such as all kinds of insurance, reinsure and 
coinsure, own and sell certain enumerated securities, to manufacture, hold, own, 
mortgage, pledge, sell, transfer and dispose of, and to deal and trade in goods, 
wares, merchandise and personal property; to acquire good will, rights and prop- 
erty; to guarantee, purchase or acquire, hold, sell or assign shares of capital stock 
or evidences of indebtedness created by other corporations; to deal in licenses, 
patents, inventions, improvements, processes, formulas, trade-names; to make and 
perform contracts of every kind for any lawful purpose without. limit; to make, 
accept, indorse or discount notes, drafts, bills of exchange, warrants, debentures 
and other negotiable instruments; to issue bonds, debentures or obligations; to carry 
on any other business, and other miscellaneous powers. Not one of those powers 
is within the leap of a fraternal insurance order as prescribed by the laws of the 
state of Nebraska or the constitution and laws of W. O. W. The adroit argument 
of appellants’ counsel that the Legislature has not conferred powers on fraternal 
associations, such as a grant or franchise, but assumes a “state of affairs” only “im- 
posing regulations upon them,” and does not purport to grant them all the powers 
which they may use, is disposed of by what has already been said. 

It was not until the articles of incorporation were filed in Nebraska (Novem- 
ber 14, 1927) that members could know what was going to be, and what had been 
done. What was published in the August “Sovereign Visitor” gave no account 
of the plans. The publication in the “Visitor” of the “Los Angeles News” article 
was not enlightening, and was not published as—indeed, did not purport to be— 
a comprehensive report of the Camp proceedings. Had members read the resolu- 
tion, its provisions would have advised them that the Sovereign Executive officers 
would attend to “details” necessary to protect W. O..W., in having “at all times 
fourteen” of “not to exceed twenty-one members” of the board. of directors of the 
Insurance Company, which was never done. 


The next effort to notify members of what had been done was a letter, dated 
December 10, 1927, extending to them the privilege of buying stock until January 
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1, 1928. There is no such limitation in the resolution. There must have been 
some underlying purpose. 

This suit was filed December 23, 1927, thirteen days after the letter was mailed 
to members. 

At no time were the members given adequate explanations of where the scheme 
might land. The same men were at the helm for W. O. W. and the proposed 
Insurance Company from and after June 16, 1927. They contracted with them- 
selves. They were left alone to keep their own counsels, without supervision. 
“What has he to do with contracts who can command, who is master by nature, 
who comes on the scene with * * * demeanor?” ‘Those who plead laches are the 
same who stood behind their tenacious barricade of seclusion and now solicit im- 
munity because not discovered with sufficient alacrity to ward off the blows of legal 
acrobats. We are not prepared to say, as a matter of law, plaintiffs are precluded 
by their own laches to maintain this suit, but do conclude, as a matter of fact, 
they are not. 

[9] We own to the rule that laches, the creature of equity, will prevent relief 
after the consummation of an ultra vires act, even though it be technically expe- 
dient and proper, where, to grant it will occasion the public great inconvenience 
and the defendant serious loss, if the plaintiff can be readily compensated in dam- 
ages. Courts will balance equities and, where they are equal or predominate against 
him who seeks relief, equity will follow that rule. So far as appears, there are 
but few policyholders, who took insurance prior to this suit, to be affected, some 
of whom were aware of the situation. Men may not interject themselves into, or 
intermeddle with, situations to aid wrongdoing, and escape the consequences. 

Aside from what has been said, it appears that, before complete connections 
can be made to tie the W. O. W. and Insurance Company together, something more 
must be done. 

[10] In balancing equities, we must take, into consideration the good that may 
be done to those who have been wronged against the evil that may befall innocent 
persons. The plaintiffs sued, not only for themselves, but for all those members 
of W. O. W. who are similarly situated, who are carrying insurance in about the 
sum of $750,000,000, as they had the right to do under section 8543, Comp. St. 
1922. Section 95, Constitution and Laws of W. O. W., provides: “When funds 
have accumulated not immediately needed to pay the obligations of the association,” 
they “may be used for the payment of benefits and monument obligations,” and 
that, “if the uninvested fund on hand, together with said one installment of assess- 
ment and beneficiary funds on hand, be not sufficient to pay such approved bene- 
ficiary and monument obligations, then the Sovereign Commander and Sovereign 
Clerk shall convert so much of the invested fund into money as may be sufficient 
to meet the excess of losses over that which the said one installment of assessment, 
together with the beneficiary fund and uninvested fund on hand, will pay, which 
shall be transferred to and placed in the beneficiary fund.” That means that the 
$2,000,000 expended to incorporate the Insurance Company, being in excess of W. 
O. W.’s needs as a surplus, could have been transferred to the beneficiary fund to 
relieve the members of an assessment to raise that amount. 


If W. O. W. receives back the $2,000,000, it will not be injured. If the In- 
surance Company is required to pay back $2,000,000, it cannot complain, since it 
knew all about the unlawful act by which W. O. W. transferred $2,000,000 of its 
funds. The officers of both corporations engineered and transacted the whole deal, 
which imparts knowledge to them of everything that had transpired. 


As to stock resold to members of W. O. W. by W. O. W., such purchasers 
are in no position to claim innocence. They were members of W. O. W., or they 
could not have properly purchased the stock. Their membership in W. O. W. 
imparted notice to them of the constitution and laws of W. O. W., and must know 
the law relating to fraternals in Nebraska. We fail to see where any legal or 
equitable injustice can befall W. O. W., Insurance Company, or members of W. 
O. W. who purchased with knowledge. 


There remains the equities of those who took insurance in Insurance Company. 
Some of the members of W. O. W. who purchased stock took insurance in the 
Insurance Company, either to themselves or group insurance on persons in their 
employ. Such policyholders are without equity. Who the other policyholders are, 
and when they purchased their policies, are not disclosed by the record. Insur- 
ance Company received premiums amounting to $10,677.20 up to January 1, 1928. 
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How much of that sum was received before the commencement of this suit, we do 
not know. From January 4, 1928, until April 18, 1928, it received premiums amount- 
ing to $20,672.31, making a total of $31,349.51. When the equities are so overwhelm- 
ing in favor of the members of-W. O. W., of the W. O. W. itself, certain of its 
policyholders and members who purchased its stock, and against Insurance Com- 
pany, we are not disposed to find such injuries to innocent parties, if there be such, 
as to deny equitable relief. We may add that we have no knowledge as to who are 
the parties Zentbiached innocent policyholders, in so far as the record discloses. 
Of this we are quite certain: That a large part of the premiums were paid for 
policies by persons who had knowledge of sufficient facts, by virtue of their 
membership in W. O. W. and of their early participation in the plans of organizing 
Insurance Company, as to leave the number of innocent policyholders, if any, in 
doubt. 

{1, 2] It is claimed that the plaintiffs may not maintain this action because 
they have sued W. O. W. and its officers in violation of section 57, “Eighth,” Con- 
stitution and Laws of W. O. W. We need give little attention to this point, since 
this action is brought against W. O. W. and its officers because of the resolution 
of June, 1927, purporting to authorize the officers to organize the Insurance Com- 
pany. There is no appeal from acts of the Sovereign Camp. Aside from that, this 
record shows a state of affairs which is conclusive, to our minds, that, had the 
plaintiff waited until the scheduled Sovereign Camp meeting in February, 1928, 
their complaint would have fallen on deaf ears, and the law does not require the 
doing’ of idle things. Moreover, had plaintiffs waited until February, 1928, they 
would have been confronted with intervening possibilities which might have arisen 
to confound them far beyond what appellants now claim should result in their de- 
feat in this suit. 

What we have already said disposes of the question of ultra vires. 

[8] On the question of consolidation under the act of the Legislature of 1925, 
we say: In the instant case, there is no pretense that W. O. W. attempted to con- 
solidate or reinsure, or that the method of consolidation therein provided was ever 
thought of. In appellants’ brief, it is said: “Until authorized by law, fraternals 
were not allowed to consolidate.” This is quite a concession, in the face of the 
other contention that W. O. W. was free to do as it pleased, by virtue of being a 
self-governing legislative organization. Again, in appellants’ brief: “The W. O. 
W. was attempting by organizing the Globe Life Insurance Company, to extend its 
operations.” That being true, it was attempting to indirectly write old line insur- 
ance, which it could not do directly without first embracing the general insurance 
laws of the state, by methods provided by law. The test to be applied here is the 
misuse of W. O. W.’s funds, and not its right to consolidate with an existing com- 
pany. If it had been the purpose of the officers of W. O. W. to either consolidate 
or organize another company, why were not the provisions of those acts followed, 
or attempted to be followed? There is in no sense a consolidation. Members own- 
ing stock in the Insurance Company can dispose of it as they please, provided they 
first offer it to the Insurance Company. This position is reinforced by a fraud ad- 
mission in appellants’ brief: “It must be admitted that the fraternal society in this 
case did not make a direct attempt to comply with the 1925 law, since its officers 
and governing body were convinced that they had authority to do what they did 
do, by reason of the general provision and policy of the law, giving fraternals, 
through their representative body, wide latitude in investments.” 


Under no definition of the word “consolidation” do the facts before us fit. 
Both corporations are acting under laws of different states, under different char- 
ters, names, management, kinds of business and officers; and any business they 
transact with each other is as much subject to future arrangements as though 
nothing had been done tending to form ties between them. 


There was no consolidation, either by'a new and distinct corporation; the ab- 
sorption of one by the other; issuing shares in one to the share holders in the 
other in exchange; making one company the holder of all in the other company, or 
by regarding the united shareholders of both companies as shareholders in each 
corporation, acting under similar charters and under the same management, so 
as to bring about consolidation, merger or amalgamation, as suggested:in Tod v. 
Kentucky Union Land Co. (C. C.) 57 F. 47, cited by appellants. 

We do not think authorities cited, holding that one profit corporation may buy 
stock in a similar corporation, are in point; nor do we think this is a case involving 
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laches or estoppel, as in Leninger v. North American Nat. Life Ins. Co., 115 Neb. 
801, 215 N. W. 167. In that case, there was a transformation of a mutual to a 
stock company, confessedly under specific acts of the Legislature prescribing the 
course to be followed. Every move was a substantial compliance with the law, 
which provided an appeal by aggrieved members. After the transaction was fully 
completed and no appeal taken, suit was commenced to unscramble the egg. In the 
instant case, we have a corporation taking funds from W. O. W. for its entire 
capital stock, without authority of law, and launching its own separate business, 
with such credit and standing as it could secure from persons doing business with 
it. Its obligations are its own. It makes its own contracts, to meet which it 
pledges its own credit. Its policyholders could not look to W. O. W. or its mem- 
bers for payment of money that W. O. W. could not divert therefor. It received 
money from the officers of the W. O. W. who could not ratify such acts. Those 
who dealt with the Insurance Company must look to it alone. We do not pretend 
to dissolve the Insurance Company or create anew the W. O. W.; nor do we sep- 
arate that which has never been joined. 

We have examined all of the propositions of law urged by appellants, and 
have read many of the citations following each, and find nothing in them to lead 
us to a different conclusion than herein expressed. 

The only remaining question for consideration is whether there has been error 
in the amount of the decree. We think the decree, when properly construed, does 
not prejudice any of the defendants. It seems to require nothing more than a com- 
plete restoration of cash and securities, according to the necessities of the occasion 
and the facts. 

The decree of the district court should be and is 

Affirmed. 


K. OF P. LODGE, N. A., S. A., E., A, A, AND AUSTRALIA, OKLAHOMA 
JURISDICTION, v. EWING. (No. 18645.) 
Supreme Court of Oklahoma. Nov. 13, 1928 
274 Pacific Reporter 22. 
(Syllabus by the Court.) 

1. INSURANCE—BENEFICIARY, PAYING ASSESSMENT ON MUTUAL 
THOUGH AFTER TIME PRESCRIBED IN BY-LAWS, IS ENTITLED 
BENEFIT POLICY WITHIN TIME ESTABLISHED BY CUSTOM, 
TO POLICY BENEFITS. 

Where it is shown that a mutual benefit society had a custom of accepting 
dues and assessments of its members within three months after the same were 
due, although the by-laws of said society provided that all benefits from the 
society should be canceled, unless dues and assessments were paid at the time 
provided therein, the beneficiary of a member who pays his assessment on an 
insurance policy, issued by the said society, within the time established by the 
custom, although after the time as set out in the by-laws, is entitled to all 
benefits as provided in said insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 755 [4].) 


2. INSURANCE—EVIDENCE HELD TO ESTABLISH CUSTOM OF MU- 
TUAL BENEFIT SOCIETY OF ACCEPTING DUES AND ASSESS- 
MENTS AFTER TIME OF PAYMENT PRESCRIBED IN BY-LAWS; 
EVIDENCE HELD TO ESTABLISH THAT DECEASED PAID DUES 
AND ASSESSMENTS ON MUTUAL BENEFIT SOCIETY POLICY 
WITHIN TIME ESTABLISHED BY CUSTOM. 

Record examined, and there is sufficient evidence to show an unbroken 
custom of accepting dues and assessments after the time of payment as pro- 
vided in the by-laws, and that the deceased paid his dues and assessments within 
the time established by said custom. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from Court of Common Pleas, Tulsa County; S. J. Clendinning, Judge. 

Action by Lillie Ewing against K. of P. Lodge, etc., Oklahoma Jurisdiction. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

E. T. Barbour, of Oklahoma City, for plaintiff in error. 

B. C. Franklin and Ernest Richards, both of Tulsa, for defendant in error. 
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Foster, C. Lillie Ewing brought this action in the court of common pleas of 
Tulsa county against the K. of P. Lodge for the sum of $375, on account of a 
policy of insurance issued to her husband, Will Ewing, who was a member of 
King Solomon’s K. of P. Lodge at Tulsa prior to his death, which occurred on 
March 2, 1925. Will Ewing had been a member of the lodge since December, 
1921. The defendant in the trial court was the Grand Lodge of Oklahoma, ee 
— of subordinate lodges, one of which was King Solomon’s Lodge 
at Tulsa. 

The insurance policy sued upon was based upon a graduated scale; the maxi- 
mum sum being $500. At the time of Ewing’s death, under the terms of the 
policy, his beneficiary was entitled to $300, and $75 for burial expenses. Bene- 
fits weré paid by the Grand Lodge, but the payment of premiums and assess- 
ments were made by the members to the secretary of the local lodge, and by 
him transmitted to the Grand Lodge. According to the rules and by-laws of 
the Grand Lodge, and according to provisions of the policy, if the dues were 
not paid when the same were due, the policy was automatically cancelled; 
and, in case of the death of one of the members, when the dues were not paid, 
his beneficiary was entitled to no benefits. 

Will Ewing did not pay his dues for the months of January and February, 
until on March 2d, at about 7 o’clock in the morning, one Smith paid to the sec- 
retary of King Solomon’s Lodge all of the dues owing by Will Ewing up to April 
1, 1925; the money having been delivered to Smith by Ewing for that purpose. 
About noon of the same day, to wit, March 2d, Will Ewing died. His dues 
were thereafterwards sent to the Grand Lodge at Oklahoma City, but were not 
received by said Grand Lodge until after the death of Will Ewing. About the 
time the Grand Lodge received the money, it also received notice of the death 
of Will Ewing, and the secretary of the Grand Lodge, after consulting one or 
two of the officers, returned all premiums so paid by Ewing to the local lodge 
at Tulsa, but the plaintiff herein refused to accept the return of the money and, 
upon the Grand Lodge refusing to pay the amount of the policy, she brought 
this action. 

This case was tried before a jury, who returned a verdict for the plaintiff 
in the sum of $375, the full amount sued for, on which the court rendered 
judgment, and, after an unsuccessful motion for a new trial, the defendant pro- 
secutes this appeal. The parties appear in the reverse order, and will be re- 
ferred to as they appeared in the court below. 

The defendant has filed a very unsatisfactory brief, but, if we understand it, 
his first contention is based upon the proposition that ‘the verdict of the jury is 
not sustained by sufficient evidence. There is no attempt to point out where 
the evidence fails, and no authorities are cited to support this proposition; con- 
sequently, we will not consider this argument further. However, we have read 
the evidence, and believe it to be sufficient. 

[1] It is next contended that the court erred in permitting the plaintiff to 
prove by custom the manner of making payments in conflict with the by-laws 
of the defendant. 

There is testimony to show that numerous dues and assessments of many 
different members of King Solomon’s Lodge had been sent in to the Grand Lodge 
of Oklahoma City after the same were due, and had been accepted by the 
Grand Lodge. The secretary of the Grand Lodge, himself, testified that it was 
a general custom to accept dues from members, unless they were more than 
three months past due. And, in the case of Will Ewing, the secretary further 
testified that had he not been advised of the death of Will Ewing, his dues and 
assessments would have been accepted. 

We believe there is ample authority to show that a mutual benefit society, 
or insurance company, may, by custom, waive the payment of dues at the time 
prescribed by the by-laws of the society or by the provisions of the policy it- 
self. Pac. Mutual Life Ins. Co. v. McDowell, 42 Okl. 300, 141 P. 273, L. R. A. 
1918E, 391; Knights of Maccabees v. Johnson, 79 Okl. 77, 185 P. 82; Mutual 
Life Ins. Co. v. Chatanooga Sav. Bank, 47 Okl. 748, at page 759, 150 P. 190, L. 
R. A. 1916A, 669; Fraternal Aid Union v. Helms, 96 Okl. 125, 200 P. 915; Sov- 
ereign Camp, W. O. W., v. Brooker, 93 Okl. 139, at page 142, 219 P. 931. 








902 The Insurance Law Journal, Vol. 72 [May, 1929 


[2] From an examination of the testimony, we believe there is sufficient 
evidence to support the finding that an unbroken custom had been established 
whereby the secretary of the Crand Lodge accepted dues from its members after 
the time when the same were due, according to the terms of the by-laws of the 
lodge, and that the dues of Will Ewing were paid within the time established 
by the custom, although after the dues were payable by the terms of the by-laws. 
This matter was fully set up in the petition of the plaintiff, and is supported 
by sufficient evidence and we therefore find no error by permitting evidence 
of this nature to be introduced. 

Defendant cites authority to the effect that the by-laws of a benefit as- 
sociation are binding upon its members, and all are presumed to know that. 
Miller v. Supreme Tent of Maccabees, 108 Wash. 689, 185 P. 593. But this 
does not mean that the provisions of the by-laws cannot be waived by the lodge 
itself by accepting dues after the same are due under the provisions of said 
by-laws. 

The dues in the case at bar were accepted by the secretary of the local 
lodge. The defendant lodge was an organization made up of subordinate lodges 
of which the local lodge was a member, and the secretary of the local lodge 
had authority to collect the dues, thereby becoming an agent for the Grand 
Lodge, the defendant in this case. ¢G. L. of U. B. F. & S. of M. T. v. Carroll, 
73 Okl. 49, 174 P. 767. 

The defendant next contends that Smith was not the agent of the defendant, 
and therefore had no right to accept the money of Will Ewing in payment of 
the dues. We find no such contention. As we understand the record, Smith 
was acting as the agent of Will Ewing, paid the money for Will Ewing with 
his money, and it was credited to Will Ewing’s account. This contention is 
wholly without merit. 

The defendant next complains of the instructions given by the court to the 
jury. Bue he does not point out where the instructions were erroneous, nor 
cite any authorities to sustain his contention. We have read the instructions, 
and do not believe that the defendant was in any way prejudiced by them, nor 
do we believe there was any error in refusing the offered instructions by the 
defendant. 

We have examined theentire record, and believe there is sufficient evidence 
to support the verdict and judgment, and that the ccurt committed no prejudicial 
error. The judgment is therefore affirmed. 

BENNETT, P. C. and TEEHEE, HALL, LEACH, and DIFFENDAFFER, 
c¢c., concur. 

Per Curiam. Adopted in Whole. 


AMERICAN INS. UNION v. MEAD. (No. 19460.) 


Supreme Court of Oklahoma. Feb. 5, 1929. 
274 Pacific Reporter 475. 
(Syllabus by the Court.) 

1. INSURANCE—FRATERNAL BENEFIT SOCIETY, TAKING OVER POL- 
ICY OF MEMBER OF ANOTHER COMPANY MERGED WITH IT, MAY 
RAISE’ RATES; FRATERNAL BENEFIT SOCIETY CANNOT, WITH- 
OUT CONSENT OF POLICY HOLDER, CANCEL POLICY OF MEM- 
BER OF ANOTHER COMPANY MERGED WITH IT, AND ISSUE AN- 
OTHER CONTAINING DIFFERENT PROVISIONS. 


Where an insurance certificate is issued by a fraternal benefit society, agreeing 
to pay $1,000 upon the death or accidental injury of the policy holder, which sum, 
by the constitution and by-laws, is not to be more than one assessment upon the 
roll of 1,000 members, of which the policy holder is a member, and said company 
so issuing the policy is afterwards taken over and merged with another company, 
the company so ee may raise the rates, in order to produce a sufficient sum 
to pay the beneficiary under the terms of the policy, but cannot, without the consent 
of the policy holder, cancel the policy and issue another in its stead, containing 
different provisions. 


(For other cases, see Insurance, Dec. Dig. § 705.) 
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2. INSURANCE—DAMAGES FOR UNAUTHORIZED CANCELLATION OF 
FRATERNAL BENEFIT CERTIFICATE ARE DETERMINED BY DE- 
DUCTING NECESSARY PREMIUMS FROM PRESENT VALUE, WITH 
ALLOWANCE FOR INTEREST; IT WILL BE ASSUMED, IN DEBER- 
MINING DAMAGES FOR UNAUTHORIZED CANCELLATION OF 
FRATERNAL BENEFIT CERTIFICATE, THAT FACE OF POLICY 
WOULD BE DUE AT TIME OF DEATH. 

In a suit for damages for the unauthorized cancellation of an insurance policy, 
the measure of damages will be determined as set out in the case of American 
Insurance Union v. Woodard, 118 Okl, 248, 247 P. 398, 48 A. L. R. 102, and, where 
there is no evidence to the contrary, it will be assumed that the full amount of the 
face of the policy will be due at the date of the death of the policy holder, al- 
though the amount to be paid is based upon one assessment, to be made against a 
roll of 1,000 members, to which the policy holder belongs. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, McIntosh County; Harve L. Melton, Judge. 

Action by Tom C. Mead against the American Insurance Union. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

C. H. Tully, of Eufaula, and B. W. Gearhart, of Columbus, Ohio, for plaintiff 
in error. 

John T. Cooper, of Wewoka, for defendant in error. 

Foster, C. This action was originally commenced in the district court of Mc- 
Intosh county by Tom C. Mead, as plaintiff, for damages by reason of the cancella- 
tion of a certain contract of insurance, which was originally issued by the Home 
Protective Association, of Springdale, Ark., which company was later merged with 
the American Insurance Union, an Ohio corporation. A trial was had before the 
court without the intervention of a jury, which resulted in a judgment in favor 
of Tom C. Mead for $530.91, from which judgment the American Insurance Un- 
ion appeals. Mead will hereafter be referred to as plaintiff, and the company as 
defendant. 

The record discloses that on June 15, 1917, plaintiff made application to the 
Home Protective Association for a membership certificate. In the application he 
accepted the by-laws then in force and thereafter to be enacted by said association, 
and agreed to become a member of a roll not exceeding 1,000 members, and that 
all assessments for redemption of certificates be made against the members of that 
roll only. Pursuant to that application, the Home Protective Association issued 
its certificate, payable to the plaintiff’s beneficiary, which contained the following 
conditions : 

“The sum of one hundred dollars ($100.00) will be paid should the death of 
the applicant occur within the first six (6) months after the date of this certificate. 
This certificate will increase twelve dollars and fifty cents ($12.50) per each cal- 
endar month after the first six (6) months for and during a term of seventy-two 
(72) months thereafter or until it reaches the maximum sum of $1,000.00, condi- 
tioned only that prompt and due payments by certificate holders be made to the 
home office of the Home Protective Association of any and all assessments that 
may be made under the rules as set forth in the application for said certificates 
and by-laws of said association: Provided, that this proceeding be brought after 
the lapse of one year from date of death of the member. 

“Accident Benefit—Should the certificate holder, after the date of this cer- 
tificate, through accidental means only, lose the entire sight of one or both eyes, 
of one or both hands, or one or both feet, then this association will upon satis- 
factory proof and surrender of this certificate pay the value of the same to the 
certificate holder (if not otherwise provided), conditioned that all assessments 
against said certificate have been paid and the member is in good standing.” 

The by-laws of said association provided that the assessments“after the is- 
suance of the certificate, should increase 1 cent per month for a period of 84 
months, at which time it would reach a maximum, which should continue during 
life on good standing of the member. The maximum in the case of plaintiff 
amounted to $1.36, which was reached in July, 1924. 


On the Ist day of November, 1918, the Home Protective Association entered 


se a merger contract with the defendant, which provided, among other things, as 
ollows : 
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“1. The American Insurance Union shall cause to be collected all the contribu- 
tions of the members hereby consolidated,’ which contributions shall be set apart and 
shall constitute a fund to be known as the home protective fund of the American 
InSurance Union, out of which said fund the said American Insurance Union shall 

ay all death and disability claims rising among the said members hereby consol- 
idated in the same amount and in the same manner and under the same conditions as 
the same would have been payable under the articles of incorporation and the by- 
laws of the Home Protective Association and the by-laws adopted by the board of 
directors thereof, as the same are on the thirtieth day of November, nineteen hun- 
dred and eighteen, and after the payment of said claims the amount remaining in 
said fund out of each of said assessments for the payment of the said claims, shall 
be paid into the general expense fund of the American Insurance Union. 

“2. The American Insurance Union shall not be legally obligated to pay the 
claims arising among the membership hereby consolidated in any amount in excess 
of the amount due the member or his beneficiary or beneficiaries under the by-laws 
of ~ Home Protective Association, and the by-laws of the board of directors 
thereof. 

“3. Each of the members hereby consolidated shall pay to the American In- 
surance Union the assessments as provided in the by-laws of the Home Protective 
Association and the by-laws of the board of directors thereof: Provided that in no 
event shall said members pay less than one assessment for each and every calendar 
month and payable on or before the last day thereof, said assessments to be paid 
on the increasing scale provided in the said by-laws until such time as the said 
member shall reach the maximum assessment provided, and thereafter he shall pay 
to the American Insurance Union each and every calendar month a sum sufficient to 
meet the cost of his insurance on the basis of the American Experience Table of 
Mortality, with interest at four per cent., or upon such other standard table of 
mortality and plan as may be deemed necessary by the National Board of the 
American Insurance Union, to meet the cost of his insurance. 

x * * * « * * * * 

“6. It is hereby understood and agreed that the members hereby consolidated 
shall be subject to the constitution and laws of the American Insurance Union now 
in force or that may hereafter be in force, except as herein otherwise provided.” 

This merger contract was entered into pursuant to section 9475 of the General 
Code of the state of Ohio, which provides, in substance, that no fraternal society 
shall merge with another unless the conditions of such merger are fully set forth 
in writing, together with a financial statement and an approval by a two-thirds 
vote of the governing body of each society, the same to be approved by the superin- 
tendent of insurance of that state, all of which was done; also, the commissioner 
of insurance of Arkansas approved the same. 


The defendant caused this contract to be printed, and attached thereto a rider, 
which was sent by letter to each of the members of the Home Protective Associa- 
tion. The rider provided, in substance, that if the certificate holder made his 
payments as provided in the contract of merger, and complied with the provisions 
of the constitution and laws of the American Insurance Union, now in force or 
hereafter to be enacted, his benefit certificate was assumed by the defendant upon 
certain conditions, as follows: That the American Insurance Union would pay 
benefits as provided by the by-laws of the Home Protective Association, but in no 
event to be liable in excess of the amount provided for therein; that the defend- 
ant should-not be liable in excess of the net amount realized from one assessment 
on the members of the roll of which the policy holder was a member, and further 
provided that the merger contract, the rider itself, the by-laws of the Home Pro- 
tective Association, and the laws of the American Insurance Union, should con- 
stitute the contract between the plaintiff and the certificate holder. 


One of these riders was sent to the plaintiff and he acknowledged receipt of 
the same, although there is some question about whether or not he signed the re- 
ceipt. The plaintiff continued to pay his dues as provided by the constitution and 
by-laws of the Home Protective Association until July, 1924, when the maximum, 
as provided in said by-laws, was reached. 


About the 16th of June, 1924, the defendant notified the plaintiff that his max- 
imum would be reached on July Ist, and therefore under the contract of merger 


it would be necessary for him to pay a sufficient sum to meet the cost of his in- 
surance on a basis of adequate rates as provided in the merger contract, and was 
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offered three options: (1) He could take a supplemental standard step rate policy, 
which would cost him $2.55 a month; or (2) a whole life level rate policy, which 
at his age would cost $6.50 a month; or (3) he could continue to pay his maximum 
of $1.36, which would purchase him a level rate policy amounting to $289.99. Each 
and every one of these options so offered the plaintiff contained different provisions 
than those in his original policy. No one of the offers contained the accident 
clause as in the original policy. The plaintiff did not reply to this letter, but 
sent to the company his dues of $1.36, and thereupon the company assumed that he 
desired to accept the level rate policy, and canceled his original policy, and issued 
one for $289.99, which was sent to the plaintiff and retained by him. 

The plaintiff brings this action for damages by reason of the cancellation of 
his original policy, and alleges that he is entitled to damages in the sum of $1,000, 
the face of the original certificate, and $500 as punitive damages. It is first con- 
tended by the defendant that it had a right to cancel the policy, because the evi- 
dence shows that the assessment of $1.36 was not adequate to carry plaintiff’s in- 
surance, and that, according to the merger contract, the company had a right to 
increase the rate after the maximum had been reached. 

[1] It appears to be admitted that fraternal insurance societies have a right 
to increase their rates when the same are not sufficient to pay the benefits as pro- 
vided in the contracts. Supreme Lodge, Knights of Pythias, v. Mims, 241 U. S. 
574, 36 S. Ct. 702, 60 L. Ed. 1179, L. R. A. 1916F, 919; Continental Beneficiary Ass’n 
v. Arbogast, 65 Okl. 83, 163 P. 512; Williams v. American Ins. Union, 107 Kan. 
214, 191 P. 291. 

The defendant next contends that the plaintiff is bound by all the terms of the 
merger contract. While there is some dispute in the record as to whether the plain- 
tiff received and accepted the merger contract, we think, under the circumstances 
in this case, he was bound by the terms thereof. Eureka Reserve Life Ins. Co. v. 
Glazner, 115 Okl.- 180, 242 P. 181; Sovereign Camp, W. O. W., v. O’Neil, 86 Okl. 
18, 205 P. 755. 

We also believe plaintiff was bound by the constitution and by-laws of the 
Home Protective Association, as well as the by-laws of the American Insurance 
Union. But, after a diligent reading of all the provisions, we have been unable 
to find any provision that authorized the defendant to cancel the contract and issue 
a new certificate in lieu thereof. It is true the record discloses that in all prob- 
ability the reason of the refusal to accept the options was because the rates were 
increased. But we do not find where the company ever offered to continue the 
policy held by the plaintiff in force and effect, if he would pay an additional as- 
sessment, which, if done, would no doubt have authorized the defendant to cancel 
the policy for nonpayment of such dues. 

In each option, the defendant offered plaintiff a new or substitute contract, and, 
while plaintiff's refusal may have been based upon the higher rates, we believe 
it was the duty of the company under the provisions of this merger contract to 
have given him an option to continue his present contract in force, with the terms 
and conditions exactly as originally issued, upon the payment of an additional as- 
sessment. This the company did not do, and we therefore believe that it had no 
right to cancel its contract. 

[2] The defendant next contends that there is no showing as to what an as- 
sessment would have been at the time of the forfeiture against the members of 
the roll to which the plaintiff belonged. This is not a case in which there is an 
attempt to collect by a beneficiary for the amount of the policy as in the cases re- 


lied upon by the defendant. Continental Beneficiary Ass’n v. Arbogast, supra, and 
cases therein cited. 


Even if we accept the rule as announced in the last-cited cases, we do not be- 
lieve the same are in point with the case at bar. As the plaintiff had reached his 
maximum and is now suing for damages for the cancellation of his contract, it 
will be assumed that at his death, if the policy had continued in force and effect, 
it would have been worth the face of the policy, to wit, $1,000. While the record 
is not clear, we think the court, in arriving at the amount of damages, followed the 
rule announced in the case of American Ins. Union v. Woodard, 118 Okl. 248, 247 
P. 398, 48 A. L. R. 102, which we believe is correct. 

From an examination of the entire record, we believe the court committed no 
prejudicial error, and there is no serious objection that he did not determine the 
amount of damages as laid down by this court in the cases of American Ins. Union 
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v. Woodard, 118 Okl. 248, 247 P. 398, 48 A. L. R. 102, and American Ins. Union 
v. Woodard, 118 Okl. 243, 247 P. 401. 

The judgment of the trial court is therefore affirmed. 

Bennett, Teehee, Leach, and Reid, CC., concur. 

Per Curiam. Adopted in whole. 


AMERICAN INS. UNION v. JONES. (No. 19461.) 
Supreme Court of Oklahoma. Feb. 5, 1929. 
274 Pacific Reporter 478. 
(Syllabus by the Court.) 

1. INSURANCE—FRATERNAL BENEFIT SOCIETY, TAKING OVER POL- 
ICY OF MEMBER OF ANOTHER COMPANY, MERGED WITH IT, 
MAY RAISE RATES; FRATERNAL BENEFIT SOCIETY CANNOT. 
WITHOUT CONSENT OF POLICY HOLDER, CANCEL POLICY OF 
MEMBER OF ANOTHER COMPANY MERGED WITH IT, AND ISSUE 
ANOTHER CONTAINING DIFFERENT PROVISIONS. 

The first paragraph of the syllabus in the case of American Insurance Union 

v. Tom C. Mead, No. 192,460 (Okl. Sup.) 274 P. 475, this day decided, is adopted 

as paragraph 1 of the syllabus in this case. 

(For other cases, see Insurance, Dec. Dig. § 705.) 


2. INSURANCE—DAMAGES FOR UNAUTHORIZED CANCELLATION OF 
FRATERNAL BENEFIT CERTIFICATE ARE DETERMINED BY DE- 
DUCTING NECESSARY PREMIUMS FROM PRESENT VALUE, WITH 
ALLOWANCE FOR INTEREST; IT WILL BE ASSUMED, IN DETER- 
MINING DAMAGES FOR UNAUTHORIZED CANCELLATION OF 
FRATERNAL BENEFIT CERTIFICATE, THAT FACE OF POLICY 
WOULD BE DUE AT TIME OF DEATH. 

The second paragraph of the syllabus in the case of American Insurance Union 

v. Tom C. Mead (No. 19460) 274 P. 475, this day decided, is adopted as paragraph 

2 of the syllabus in this case. 

(For other cases, see Insurance, Dec. Dig. § 73014.) 


3. LIMITATION OF ACTIONS—STATUTE OF LIMITATIONS MUST BE 
PLEADED AS DEFENSE AND PROVEN BY TESTIMONY; FINDING 
THAT STATUTE OF LIMITATIONS DOES NOT BAR ACTION, SUP- 
PORTED BY TESTIMONY, WILL BE UPHELD ON APPEAL. 

The statute of limitations is a matter that must be pleaded as a defense and 
proven by the testimony, and, where there is testimony reasonably tending to sup- 
port a finding of the trial court that the statute of limitations does not bar the 
action, the same will be upheld in the Supreme Court. 

(For other cases, see Limitation of Action, Dec. Dig. § 182[2], 193.) 

(Additional Syllabus by Editorial Staff.) 

4. INSURANCE—COURT WILL LIBERALLY CONSTRUE RULES AND 
BY-LAWS OF FRATERNAL INSURANCE COMPANY TO CARRY OUT 
MANIFEST INTENTION OF PARTIES. 

In construing the rules and by-laws of fraternal insurance company, court will 
put on them a liberal construction, and give to language such meaning as will tend 
not to defeat, but rather to carry out, manifest intention of parties. 

(For_other cases, see Insurance, Dec. Dig. § 726.) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, McIntosh County; Harve L. Melton, Judge. 

Action by Gus Jones against the American Insurance Union. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

J. D. Karns, of Columbus, Ohio, C. H. Tully, of Eufaula, and B. W. Gearhart, 
of Columbus, Ohio, for plaintiff in error. 

John T. Cooper, of Wewoka, for defendant in error. 

Foster, C. Gus Jones brings this action in the district court of McIntosh 
county against the American Insurance Union on two counts: (1) That the Amer- 
ican Insurance Union had canceled a certain insurance policy issued to the said 
Gus Jones, and praying for damages therefor; (2) that the second count is base 
upon an amount due under the terms of the policy for the loss of the use of a leg, 
under which Jones claims he is entitled to the sum of $1,000 
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The American Insurance Union relied upon several defenses, in substance, 
that the policy sued upon had been canceled for nonpayment of dues, and that 
there was no liability on the company for the loss of a leg, and, if any liability, the 
statute of limitations had expired before the filing of this suit. A trial was had 
before the court without the intervention of a jury, which resulted in a verdict in 
favor of Jones in the sum of $1,000, from which the insurance company appeals. 
The parties will be referred to as they appeared in the trial court. 

It appears from the record that in May, 1917, Gus Jones made application 
for a membership certificate in the Home Protective Association, of Springdale, 
Ark., and that upon his application a certificate of insurance was issued, and that 
after the issuance of the certificate the company was merged with the defendant 
herein, the American Insurance Union. The terms of the application, as well as 
the terms of the insurance policy and the contract of merger, also the constitution 
and by-laws of each association, are identical with those in the case of American 
Insurance Union v. Tom C. Mead (No. 19,460) 274 P. 475, this day decided. 

The two cases differ, in that the minimum assessment under the policy in the 
case at bar was 37 cents, and reached its maximum in May, 1924, when it amounted 
to $1.19 per month. When the maximum was reached, the options offered to Jones 
were somewhat different from those offered to Mead, but each of the options 
offered Jones was to accept a different policy than the one held by him. The rider 
mailed to Jones seems never to have been returned to the company, but, since there 
is no dispute about its being mailed, we believe he is bound thereby to the same 
extent as in the Mead Case. Williams v. Insurance Co., 107 Kan. 214, 191 P. 291. 


[1, 2) The contentions in the case at bar concerning the first count of plaintiff's 
petition, which has to do with the cancellation of the policy, are therefore practically 
the same as in the case of American Insurance Union v. Mead, supra, and the 
opinion in that case, as to the matters therein discussed, is conclusive here. 


Under the second count of plaintiff’s petition, it is alleged that in the year 
1919, after the merger agreement had been entered into, the plaintiff sustained an 
injury which resulted in the loss of the use of one of his legs. While his leg was 
never amputated, there is testimony by a physician to the effect that it was absolutely 
worthless and that plaintiff would be better off if the same were amputated. He 
therefore claims the sum of $1,000 for the loss thereof, pursuant to the provision of 
the original policy, which is as follows: 

“Should the certificate holder, after the date of this certificate, through ac- 
cidental means only lose the entire sight of one or both eyes, or one or both hands, 
or one or both feet, then this association will, upon satisfactory proof and sur- 
render of this certificate, pay the value of the same to the certificate holder (if not 
otherwise provided) conditioned that all assessments against said certificate have 
been paid and the member is in good standing.” 


The testimony as to when the loss of the use of plaintiff’s leg occurred is some- 
what conflicting and confusing. The accident occurred in the fall of 1919, at which 
time his leg was very badly broken. Plaintiff secured a doctor, had the same set, 
and treated for several years, in an attempt to save the use thereof. It appears that 
he had his leg treated at intervals until the year 1924, and that he had it examined 
only a few months prior to the date of the trial. In 1921 he wrote the company, 
telling them about the accident, and the company advised him by letter that his 
policy only provided for benefits in case of death. 

[3] This suit was filed on September 27, 1926, which was more than five years 
after the accident, but we cannot say that it was more than five years after the 
loss of the use of plaintiff’s leg. The testimony seems to fix no definite date, and 
the court by its general judgment found that the statute of limitations did not bar 
the action; and, this being a matter incumbent upon the defendant to show, we be- 
lieve it failed to bring itself with the terms of the statute. The question of whether 
or not the statute of limitations applies is a question of fact in each case for the 
court or jury, and, where there is any testimony reasonably tending to support the 
finding of the trial court, the same will not be disturbed on appeal. We believe 
the testimony supports the finding of the trial court. 


It is next contended that the judgment of the trial court in favor of plaintiff 
for the sum of $1,000 was erroneous, because there is no testimony to support it; 
that, even if the policy be in force and effect, and the statute of limitations has not 
run, the plaintiff is only entitled to the amount of one assessment upon the member- 
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ship roll of which he is a member, ond that there is no showing in this case as to 
what one assessment would be. 

The judgment of the trial court was based both upon the cancellation of the 
policy and as a result of the injury, and the sum allowed was $1,000. Under the 
provisions of the policy, as above set out, for the loss of one foot, it is provided 
that the policy holder shall be entitled to the “value of the same,” meaning the 
value of the policy. In the case of American Insurance Union v. Woodard, 118 
Okl. 248, 247 P. 398, 48 A. L. R. 102, it was held by this court, upon a policy 
identical with the one in the case at bar, that upon reaching the maximum as pro- 
vided in said policy the $1,000 becomes a “fixed liability of the insurance company 
upon the death of the assured.” 

We have examined the record in the case of American Insurance Union v. 
Woodard, supra, filed in the office of the clerk of the Supreme Court, and find 
that the same contention was made in that case, so far as the amount of the li- 
ability was concerned, contending that it should pay whatever an assessment upon 
the rolls would amount to, and, while the court did not pass directly upon the 
proposition here presented, it did in that case fix the value of the policy, without 
any testimony as to what one assessment upon the rolls would amount to. 

[4] In construing the rules and by-laws of a fraternal insurance company, the 
court will put upon them a liberal construction, and give to the language such mean- 
ing as will tend not to defeat, but rather to carry out the manifest intention of the 
parties. W. O. W. v. Gilliland, 11 Okl. 384, 67 P. 485. As the record in this case 
is sufficient to justify the court in finding that the maximum, as provided in plain- 
tiff’s original policy, had been reached at the time of the accident, under the rule 
announced in the case of W. O. W. v. Gilliland, supra, and the holding of the 
court in the case of American Insurance Union v. Woodard, supra, we believe 
there is testimony sufficient to support a finding that the value of the policy at the 
time of the injury was the sum of $1,000. The trial court based his judgment both 
upon the cancellation of the policy and the damages resulting by reason of the in- 
jury; but, if there is any testimony to support the judgment under either theory, the 
same wili not be disturbed here. 

The judgment of the trial court is therefore affirmed. 

Bennett, Teehee, Leach, and Diffendaffer, CC., concur. 

Per Curiam. Adopted in whole. 


OKLAHOMA SOUTHWESTERN BURIAL ASS’N OF ARDMORE vy. 
STATE EX REL. READ, INSURANCE COMMISSIONER. (No. 19082.) 
Supreme Court of Oklahoma. Dec. 24, 1928 
Rehearing Denied Feb. 19, 1929 
274 Pacific Reporter 642 
(Syllabus by the Court.) 
INSURANCE—CORPORATION PROVIDING BURIAL FOR ITS MEM- 

BERS AND THEIR FAMILIES FOR FIXED CONSIDERATION IS 

“INSURANCE ASSOCIATION” AND AMENABLE TO LAWS REGU- 

LATING THE SAME (COMP. ST. 1921, §§ 5584, 6664). 

A corporation organized and doing business in this state for the purpose 
of providing burial for its members and their families, based upon a fixed con- 
sideration and assessments to be paid by the members thereof, constitutes an 
insurance association within the meaning of section 6664, C. O. S. 1921, and, as 
such, is amenable to the statutes of this state regulating the same. 

(For other cases, see Insurance, Dec. Dig. § 687.) 

Appeal from District Court, Carter County; Asa E. Walden, Judge. 

Action by the State on the relation of Jesse G. Read, Insurance Commis- 
sioner against Oklahoma Southwestern Burial Association of Ardmore. Judg- 
ment of plaintiff, and defendant appeals. Affirmed. 

Ames, Cochran & Ames of Oklahoma City, and Dolman & Dyer of Ard- 
more, for plaintiff in error. 

Edwin Danbey, Atty. Gen., and Sigler & Jackson, of Ardmore, for defend- 
ant in error. 

Lester, J. The state of Oklahoma on relation of Jesse G. Read, Insur- 
ance Commissioner, commenced this action against the Oklahoma Southwestern 
Burial Association, in which it was sought to perpetually enjoin the said asso- 
ciation from conducting an insurance business without having complied with 
the insurance laws of the state of Oklahoma. 
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Upon final hearing of the cause, judgment was rendered by the court en- 
joining and restraining said burial association from soliciting or proceuring new 
business. From the judgment restraining the defendant from soliciting or enter- 
ing into new contracts of insurance, the defendant has appealed. 

For convenience the parties will be referred to as they appeared in the 
trial court. 

The defendant claims and asserts that they come within the exemption per- 
taining to the regulation of insurance companies by reason of the following 
provisions, as contained in section 6664, C. O. S. 1921: 

“In this article, unless the context otherwise requires, ‘company’ or ‘insur- 
ance company’ shall include all corporations, associations, partnerships, or in- 
dividuals engaged as principals in the insurance business, except fraternal and 
benevolent orders and societies.” 

Defendant further contends that it is a benevolent association duly incor- 
porated and chartered under the laws of the state of Oklahoma; that the pur- 
poses of said corporation are such as come within the contemplation of section 
5584, C. O. S. 1921, which is as follows: 

“The following associations for benevolent and charitable purposes may be- 
come incorporated as provided in this article, to-wit: 

“First. To establish and maintain hospitals and infirmaries for the cure oi 
the sick and support of the aged and indigent, and asylums for orphans. 

“Second. For the mutual assistance of the members in time of sickness or 
necessity, and to provide a fund for this purpose by contributions of the mem- 
bers thereof from time to time, and for the like incidental benevolent purposes. 

“Third. T'o establish and maintain lodges, chapters and encampments of 
fraternities or associations commonly known as Free Masons, the Independent 
Order of Odd Fellows, Good Templars, Sons of Temperance, and other like 
benevolent orders or societies. 

“Fourth. To establish and maintain fire companies in any incorporated city 
or town.” 

H. S. Bettes, who was called as a witness in the trial of said cause, testified 
in substance as follows (C. M. 57-77): 

“T am secretary of Oklahoma Southwestern Burial Association of Ardmore. 
The association was organized by A. F. Bettes, H. S. Bettes, and Ed Sandlin 
on September 15, 1926. Under the plan of our association each family became 
a member of the association upon the payment of a membership fee of $1.00 and 
the issuance of a certificate of membership. Upon the death of any member 
of the family holding a certificate, the association would furnish a burial of 
either $10 or $50.00 depending on the age of the deceased. The Oklahoma 
Southwestern Burial Association let a contract to the Bettes Funeral Home to 
bury the deceased members, but the association might provide for other un- 
dertakers to bury members. I think about three hundred forty-seven persons 
have joined the association since it was organized, but they are not all in good 
standing. Five assessments have been made since the organization and we have 
buried about ninety-four members. The certificate of membership issued by the 
association is in the following form: 

“*This is to certify that ————— is a member of the Oklahoma Southwest- 
ern Burial Association and is entitled to all benefits herein described. The 
Oklahoma Southwestern Burial Association agrees to give —————————- or any 
member of his or her family, consisting of, as follows: ————, one hundred 
dollars ($100.00) burial, provided said member has paid all assessments and com- 
plied with all rules laid down on the reverse side of this certificate; the said 
member agrees to abide by all rules and regulations laid down by the Oklahoma 
Southwestern Burial Association. 

“Given under our hand ayd seal this 14th day of January, 1927. 

; Bettes, President, 
. S. Bettes, Secretary, 
andlin, Treasurer. 


“ae 


A 
“ ‘H 
“Rd 
“Articles of Agreement 
““*Article 1. For the sum of One Dollar paid into the treasury of the Okla- 
homa Southwestern Burial Association one hundred dollars burial will be given 


ry, 

F. 
S 
S 
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for.any member of family, provided they comply with the conditions of the 
contract. 

“*Article 2. The holder of this certificate will not be required to pay any 
monthly dues, but shall be required to pay fifty cents in case of death of one 
protected by the Oklahoma Southwestern Burial Association unless there is 
money enough in the treasury to provide for the assessment. 

“*Article 3. In case of death all members must receive from the Oklahoma 
Southwestern Burial Association unless otherwise designated by the Association. 

“*Article 4. The Oklahoma Southwestern Burial Association will not be 
responsible for any member that is buried by any other undertaker unless first 
being notified by the president. 

**Article 5. The Oklahoma Southwestern Burial Association will not be 
liable for any member of certificate holder’s family who is sick at time certifi- 
cate is issued. 

‘*Article 6. The certificate shall be null if the fifty cents is not paid within 
15 days after being notified of member’s death. 

‘*Article 7. For children under 12 years of age we furnish a fifty dollar 
burial. Should there be sufficient money in the treasury to provide for the 
burial no assessment will be made.’” 

As will be noted in section 6664, supra, all character of corporations, as- 
sociations, partnerships, and individuals engaged as principals in the insurance 
business are amendable to the insurance laws of the state of Oklahoma except 
fraternal and benevolent orders and societies, and the sole question here pre- 
sented is whether the defendant association conducts a character of insurance 
business which comes within the operation of the statutes pertaining to the 
regulation of insurance. 

The name of an association will “not necessarily fix or establish its real 
legal character.” Even if it has adopted the name of a “benevolent association,” 
it would make no difference. “The law looks through and behind the names of 
things, and passes its judgment upon their substance. If the prevalent purpose 
and nature of an asociation, of whatever name, be that of insurance, the bene- 
volent or charitable results to its beneficiaries would not change its legal char- 
acter.” Bolton v. Bolton, 73 Me. 299, 303. 

We have been presented with a large number of citations for the purpose 
of supporting the proposition that the de fendant association should be construed 
as possessing the elements and characteristics sufficient to justify its exempt- 
ion from the operation of the statutes regulating insurance companies. 

A careful examination of these cases submitted reveals that they are con- 
trolled by the Constitution and statutes from the states whence the cases arose. 
The majority of the cases cited by the defendant relate tg questions of taxations 
on property of fraternal orders. There are also several cited cases which relate 
to the corporation and societies where their purposes are largely fraternal and 
also provide for insurance. 

One of the strongest cases cited by the defendant is the case of State v. 
Taylor, decided by the Supreme Court of New Jersey, in the year, 1893. This 
case is to be found in 56 N. J. Law, 49, 27 A. 797. A careful examination of this 
case shows that*it was based upon the interpretations of the statutes of 
that state relating to the corporation of henevolent and charitable associations. 
It is there said: 

“The Legislature has, by numerous contemporaneous acts, recognized and 
provided for the distribution of the funds of those benevolent societies among 
their members for the two purposes above mentioned, while enacting at the 
same time laws of increasing stringency for the regulation of the business of 
insurance, in all of its forms.” 

Within the last two decades there has been a number of decisions on the 
question as to whether a contract to furnish burials constituted insurance or 
a mere act of benevolence. 

In the c case of State v. Willett, 86 N. E. 68, in syllabus No. 8 thereof, 171 Ind. 
296, 23 L.. R. A. (N. S.) 197, it is said: 

“The ates of an association was to furnish each of its members at death 
a specific sum for application to his funeral expenses, by a system of mutual 
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contributions; the members at the death of any member paying death assess- 
ments. It employed agents to solicit business from the general public and was 
not founded on principles of philanthropy. Held, that its contracts with its 
members constituted ‘life insurance,’ within Burns’ Ann. St. 1908, § 4713, for- 
bidding the taking of an application for insurance upon the life of any per- 
son in the state in favor of a person not having a bona fide insurable interest 
in the life of insured, or which is not related to him within a certain degree.” 

In the case of Renschler v. State ex rel. Hogan, Atty. Gen. 90 Ohio St. 363, 
107 N. E. 758, L. R. A. 1915D, 501, Ann. Cas. 1916 C, 1014, it appeared from the 
agreed statement of facts, in the record that the respondent, Renschler, at 
the time of the institution was engaged as an individual in the undertaking 
business in the city of Findlay, Hancock county, Ohio; that he entered into a 
certain written contract with certain other parties by which on the payment of a 
certain consideration he would provide such parties with respect to funerals, 
the court there having before it these facts held: 

“The contract being naked insurance and nothing else, it is subject to 
regulation by the Insurance Department. State ex rel. v. Wichita Mut. Burial 
Ass'n, 73 Kan. 181, 84 P. 757: Fikes v. State, 87 Miss. 251, 39 So. 783; State v. 
Willett, 171 Ind. 296, 86 N. E. 68, 23 L. R. A. (N. S.) 197; Guenther on Insur- 
ance, § 191; 1 May on Insurance (4th Ed.) § 27; Robbins v. Hennessey, 86 
Ohio St. 181, 99 N. E. 319.” 

In the case of Young Men's Protestant Temperance & Ben. Soc. v. City of 
Fall River, 160, Mass. 409, 36 N . E. 57, it was held: 

“Payment of sickness and funeral benefits for members only, out of an in- 
come chiefly derived from regular compulsory dues paid by such members, is 
not a use for a ‘benevolent’ or ‘charitable’ purpose, within Pub. St. c. 11, § 5, 
cl. 3, and St. 1889, c. 465, exempting from taxation real estate of societies de- 
voting their entire incomes to these and certain other laudable purposes.” 

In the case of State ex. rel. Fishback Insurance Com’r v. Globe Casket 
and Undertaking Co., 82 Wash. 124, 143 P. 878, L. R. A. 1915B, 976, it appears 
that the appellant was engaged in the selling of certain certificates, one form 
of certificate provides: 

“To take charge of the burial of said holder, and to provide the necessary 
furnishing and materials therefor to the value of one hundred ($100) dollars, 
as follows: One black broadcloth, white or colored plush casket; one outside 
box for casket; one hearse; two carriages; one burial robe; necessary em- 
balming; necessary accessories; and services of funeral director.” 

The sales of these certificates were made through the agency of solicitors 
on the installment plan. An applicant is required to sign a written application 
according to a form provided by the corporation. After further recital of the 
facts in the opinion the court then said: 


“As to the first contention, we think the business is clearly insurance. The 
contract evidenced by the certificate has all of the elements of a life insurance 
contract. It is an agreement to perform a service which can become obligatory 
only on the death of the certificate holder. While no beneficiary of the promise 
is named, in reality one exists, and may be ascertained with as much certainty 
as if directly and specifically named. It is the person who would otherwise 
be obligated to pay the expenses of the burial. This may be the heir of estate 
of the decedent, his relatives or the state; but, whoever such person may be, he 
is relieved of his obligation to the extent of the value of the service agreed to 
be performed by the terms of the certificate. There is therefore a promise 
by one person to perform a valuable service on the death of another, a valuable 
consideration paid for the promise, and a person to whom the benefit of the 
promise will inure. Had the ordinary insurance nomenclature been used to 
designate the person making the promise, the person to whom the promise is 
made, the person who will receive the benefit of the promise, and the consider- 
ation paid for the promise, no one would question that it was an insurance 
contract. But a contract is to be determined from its nature and effect, not 
by the terminology used to characterize it. Here there is an ‘insurer,’ and ‘in- 
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sured,’ a ‘premium,’ and a ‘beneficiary,’ and we think the contract nothing else 
than a plain, ordinary insurance contract.” 

In the case of State ex rel. Attorney General v. Wichita Mutual Burial 
Co. et al, 73 Kan. 179, 84 P. 757, it there appeared under the agreed statement 
of facts: 

“That I. W. Gill, an undertaker at Wichita, Kan., organized the said burial 
association upon a plan and scheme specially prepared and copyrighted. The 
association is not incorporated, and has not complied with the provisions of 
the statutes of the state relating to insurance. It has no lodge or other place 
provided for holding meetings or transacting its business. It has no ritual system 
and no meetings of any kind, except upon call of the president when by him 
deemed necessary, or when required by the written request of 12 members. It 
purports to have a president, vice president, secretary, and treasurer, who con- 
stitute a board of control, but I. W. Gill is the secretary and treasurer, and 
manages and controls the entire business of the association. He collects 
handles and disburses the funds, without giving security or being required to 
account therefor. He is the official undertaker, and has exclusive charge and 
management of all burial services, which the association furnishes. Officers 
are elected annually, if necessary. Any person in good health, between the 
ages of 1 to 20 years, can become a member. Membership continues while 
assessments are paid. When payments cease, all rights and what has been 
paid are forfeited. The right to receive burial benefits continues during the 
existence of the association. An assessment of 5 cents upon members under 
ten years of age, and ten cents upon those 10 years of age or over, are made 
as often as necessary to defray the expenses of the association. The only ex- 
penses are those included in the burial benefits. Members who. pay assessments 
of 10 cents are entitled to a funeral worth $100, other members $50. Each 
member receives a certificate of membership executed by the principal officers 
of the association, which states in substance, that the holder is a member and 
entitled to all the benefits of the organization, as provided by its by-laws. Each 
member also receives a book in which all assessments are entered and _ receipted 
for when paid. The secretary and treasurer is required to keep a book showing 
a list of members, deaths, collections, disbursements, and other business transac- 
tions, which is open to the inspection of members. The said I. W. Gill is the 
only person to whom members can apply for burial service, or upon whom they 
can rely to furnish future burial benefits in consideration of prior assessments paid. 
When this suit was commenced the membership of this association was about 8,000, 
and the management had been in all respects satisfactory. 
organized November 1, 1900. 
to 1899, 


This association was 
No such organization had existed in the state prior 
The funds collected are used exclusively for the payment of burial ex- 
penses of deceased members, and surviving relatives are not benefited thereby in any 
other manner. The object of this association, as stated in its plan of organization, 
is: “To provide for the payment, by assessment, of the funeral expenses of its 
members.” ” 

The court, after reviewing the above agreed statement of facts, said: 

“We conclude, from the foregoing facts, that the business, designed to be 
transacted under the plan of the Wichita Mutual Burial Association, is plain, or- 
dinary insurance. Membership in this association insures to each member, above 
10 years of age, that which is equivalent to $100 cash, payable at the death of such 
member, to whoever would otherwise defray the burial expenses of such decedent. 
lf the certificate of membership rssued by this burial association be designated ‘pol- 
icy,’ the assessment ‘premium,’ and those who are relieved from paying the funeral 
expenses of the deceased member ‘beneficiaries,’ this association, both in general 
plan and phraseology, will be a substantial duplicate of the ordinary mutual in- 
surance company. The fact that no beneficiary is specifically named deserves little 
consideration, since in reality one exists, and may be ascertained with as much 
certainty as if directly and specifically mentioned. Whoever would otherwise pay 
the burial expenses of the deceased member is, by being relieved of that burden, 
as directly benefited to the amount of such expenses, as if the cash was paid im- 
mediately to such person. If the deceased member leaves an estate, the whole 
thereof, undiminished, by the burial expenses which would otherwise be paid 
therefrom, will be received by his heirs. If he leaves no estate, then his immediate 
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relatives and friends, who would otherwise have furnished the expenses of his 
burial, will be benefited by being relieved of that burden. This association does 
not belong in the category of benevolent and philanthropic societies, which furnish 
relief to its unfortunate and distressed members out of funds contributed for that 
purpose. In such associations it is not contemplated that every member will be 
the recipient of the relief thus provided. Financial distress, sickness, and misfor- 
tune visit many people, but they are usually of temporary duration, and when re- 
lieved, the sufferer is in a condition to return, in kind, the generous assistance 
which had been extended to him. Societies of this kind are in a large measure 
benevolent and charitable. Contributing members anticipate the possibility of being 
at some time benefited from the fund contributed, but this anticipation is only a 
possibility, as comparatively few members receive relief therefrom. The burial 
association, however, discloses no charitable or benevolent features. Membership 
in it does not involve fraternity, social intercourse, or even ordinary casual ac- 
quaintance. The contract with each member is based wholly upon business con- 
siderations. The assessments are paid for the purpose of securing thereby a burial 
worth $100. The uncertainty as to when the funeral will take place gives each 
member good reason to suppose that it will probably be needed long before the 
assessments amount to the sum which it is expected to cost. We think this asso- 
ciation is doing an insurance business, and should comply with the laws of the 
state.” 

The defendant in discussing the Kansas case argues that there was no excep- 
tion in the Kansas statute permitting benevolent associations and fraternal orders 
to transact without being amenable to insurance regulations; however, the opinion 
does say: 

“The burial association, however, discloses no charitable * * * features. Mem- 
hership in it does not involve fraternity, social intercourse, or even ordinary cas- 
ual acquaintance.” 

Thus the Kansas court has clearly set forth the characteristics and elements 
of an organization similar in its design and operation to that of the burial organ- 
ization here in question. 

In the instant case the object of the organization is one of profit to its pro- 
moters. It offers as an inducement to the public certain benefits based upon a fixed 
money consideration; if the consideration is not paid, then no benefits were confer- 
red. Suppose the association should meet with financial misfortune and its ob- 
ligations to the membership thereof fail, what then of its asserted benevolence ? 
Suppose that from a numerous membership a large fund is collected and this fund 
unwisely invested and finally lost to the membershif, rendering the society in- 
capable of meeting the funeral cost of its members, can it be said that its actions 
thereon were benevolent? 

It clearly appears that the society is wholly based upon commercial reasons 
aid its manner of doing business constitutes an insurance system, and that the mem- 
bership thereof is entitled to protection of the insurance laws of the state of Ok- 
lahoma. 

Judgment is affirmed. 

Branson, C. J., Mason, V. C. J., and Harrison, Riley, and Clark, JJ., concur. 


HALL v. GRAND LODGE KNIGHTS OF PYTHIAS OF SOUTH CAROLINA, 
(No. 12571.) 
Supreme Court of South Carolina. Jan. 30, 1929 
146 Southeastern Reporter 416. 
INSURANCE—DESIGNATION BY MEMBER OF FRATERNAL ASSO- 

CIATION OF ILLEGITIMATE DAUGHTER LIVING WITH HIM, AND 

DEPENDENT UPON HIM FOR SUPPORT, AS “BENEFICIARY,” 

HELD LEGAL (CIV. CODE 1922, § 4151). 

Illegitimate daughter of member of fraternal association, whom member 
recognized as member of his family, and kept at his home, and who was living 
with him at the time of his death, and dependent on him for support, held en- 
titled to take under designation as “beneficiary” under Civ. Code 1922, § 4151, 
permitting payment of death benefits to persons dependent on the member. 

For other cases, see Insurance, Dec. Dig. § 770.) 


Appeal from Common Pleas Circuit Court of Hampton County; M. P. How- 
ell, Judge. 
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Action by Beatrice Hall, by her guardian ad litem, S. T. Everett, Jr., against 
the Grand Lodge Knights of Pythias of South Carolina. Judgment was ordered 
for plaintiff, and defendant appeals. Affirmed. 

The order of the circuit court was as follows: 

“This case was tried before me without a jury at Hampton on October 5, 
1927, at attorneys agreeing to have the case so tried and agreeing upon a State- 
ment of Facts. 

“The facts are these: That on the &th day of May, 1920, the defendant 
issued its policy of insurance on the life of one J. Hall, whereby the sum of 
three hundred ($300.00) dollars was payable on the death of the said J. Hall, 
as is set forth in the policy of insurance, to the widow and certain others there- 
in specified. It was admitted, however, that subsequently to the issuance of 
the said policy, J. Hall did, in accordance with the rules and regulations of the 
defendant, change the beneficiary and designated Beatrice Hall, his illegitimate 
daughter, as the beneficiary. Written into the policy are the following words: 
‘Beneficiary, Beatrice Hall, daughter.’ It is further admitted that Beatrice Hall 
is the illegitimate daughter of J. Hall, but is a person who, at the time of the 
death of the said J. Hall, was dependent on him for support, living in his house- 
hold. It was agreed that the said J. Hall at the time of his death was a ‘financial’ 
member, in good standing. It was admitted that the date of death of the said J. 
Hall was on the 9th day of October, 1926. The contention of the insurance 
company is that, under its rules and regulations, and under the laws of the state 
of South Carolina governing fraternal associations, Beatrice Hall, being the il- 
legitimate child of the said J. Hall, could not become the beneficiary of J. Hall.” 

Section 4151 of the Civil Code of 1922 provides as follows: 

“*The payment of death benefits shall be confined to wife, husband, relative 
by blood to the fourth degree, ascending or descending, stepfather, stepmother, 
stepchildren, children by legal adoption, or to a person or persons dependent upon 
the member. * * *” 

“Within the above restrictions each member shall have the right to desig- 
nate his beneficiary, and from time to time have the same changed in accord- 
ance with the laws, rules or regulations of the association. * * *’ 

“*Provided, that any association may, by its laws, limit the scope of bene- 
ficiaries within the above classes.’ 

“The defendant in this case, by its action in inserting into the policy’ ac- 
cording to its rules and regulations, the name of the plaintiff, Beatrice Hall, 
as the beneficiary of the policy, and by admitting in its agreed statement of facts 
that the change of beneficiary was made ‘in accordance with the rules of the as- 
sociation,’ made itself liable to the plaintiff in the opinion of this court. Even if 
this were not the case, the court is satisfied, and so holds that Beatrice Hall is a 
person dependent upon the member within the meaning of section 4151, supra, and 
could be lawfully designated as beneficiary, and was so designated. 

“The ‘Laws Governing the Endowment Department’ of the defendant are not 
in conflict with the State Law, for section 10, page 57 of said ‘laws’ provides that 
‘each policy holder shall have the right, when joining, to designate the beneficiary 
or beneficiaries, and to change the same at will, agreeable to the laws of the State 
governing such beneficiaries.’ Section 1 and the first part of section 10 apply only 
in cases where no beneficiary is named by the member. But, even if the rules of 
the defendant were in conflict with the State law the statute would govern. 

“Therefore, it is ordered that the plaintiff have judgment against the defendant 
for the sum of $300, with interest thereon from the 9th day of October, 1926, at the 


rate of 7 per cent. per annum until fully paid, together with the costs and disburse- 
ments of this action.” 


N. J. Frederick, of Columbia, for appellant. 

Geo. Warren, of Hampton, for respondent. 

StTas_eR, J. Under the facts of this case, as stated in the order of the circuit 
court the trial judge correctly held that the plaintiff, Beatrice Hall, is a person de- 
pendent upon the member of a fraternal association within the meaning of section 


4151, vol. 3, Code 1922, and could be lawfully designated as beneficiary, and was so 
designated. 


The section of the Code provides: 


“The payment of death benefits shall be confined to wife, husband, relative by 
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blood to the fourth degree, ascending or descending, stepfather, stepmother, step- 
children, children by legal adoption, or to a person or persons dependent upon the 
member. * * * Within the above restrictions each member shall have the right to 
designate his beneficiary, and from time to time have the same changed in accordance 
with the laws, rules or regulations of the association. * * * Provided, That any 
association may, by its laws, limit the scope of beneficiaries within the above classes.” 

If the beneficiary named is a member of one of the classes mentioned in the 
statute, the designation is valid. Under the terms of the statute, the person des- 
ignated need not be a relative of the member in order to fall within the “dependent” 
class; and so an illegitimate child may be eligible as a “dependent,” if the facts of 
the case bring it within that class. In the case at bar, the designated beneficiary, 
Beatrice Hall, was recognized by the member, and was kept in his own home by 
him as one of the family, and was living with him at the time of his death, and 
dependent upon him for support. 

With respect to the words “person or persons dependent upon the member,” as 
used in a statute pertaining to beneficiaries, it has been held that one who is par- 
tially and regularly dependent on such member for support comes within the 
statute. The designation “dependent,” however, is sometimes given a strict con- 
struction, and in such case, to come within the class, one must be dependent upon 
the member in a material degree. Even under a strict construction of the term, how- 
ever, the plaintiff in this case, under the admitted facts, was eligible as a dependent, 
and could be lawfully designated as beneficiary. That the member so designated 
her cannot be doubted. 

On this ground the order of the trial judge is affirmed. 

Watts, C. J., and Cothran, Blease, and Carter, JJ., concur. 


STATE LIFE INS. CO. OF INDIANAPOLIS, IND., v. NOLEN. (No. 3630.) 
Court of Civil Appeals of Texas. Texarkana. Jan. 24, 1929. 
Rehearing Denied Feb. 7, 1929. 
13 Southwestern Reporter (2d) 406. 

1. INSURANCE—WHERE LIFE POLICY DID NOT PRESCRIBE FORM OF 
PAYMENT OF DUES, INSURED HAD RIGHT TO GIVE, AND IN- 
SURER TO RECEIVE, CHECK IN PAYMENT. 

Where life insurance policy did not prescribe form of payment of dues, insured 
had right to give, and insurer to receive, a check in payment of dues. 

(For other cases, see Insurance, Dec. Dig. § 186[4].) 

2. INSURANCE—WHERE INSURER ACCEPTED MEDICAL REPORT AND 
CHECK, AND UNCONDITIONALLY ISSUED RECEIPTS OF REIN- 
STATEMENT, PAYMENT WAS EFFECTED PRECLUDING FORFEI- 
TURE, THOUGH CHECK WAS NOT PAID. 

Where life insurer accepted medical report and insured’s check, depositing it 
to its credit, and unconditionally issued receipts of reinstatement and returned 
amount of overpayment to insured, payment of premium was effected at least so as 
to continue policy in force and preclude forfeiture, although check was not paid 
by bank at later time. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

On Motion for Rehearing. 

3. INSURANCE—DEFAULT IN PAYMENT OF CHECK AFTER ACCEPT- 
ANCE DID NOT FORFEIT REINSTATED LIFE POLICY, THERE BE- 
ING NO FRAUD. 

Default in payment of check, after acceptance by life insurance company, did 
uot operate to forfeit reinstated policy, where there was no fraud. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal from District Court, Bowie County; Hugh Carney, Judge. 

_ Action by Mrs. Bobbie Palmer Nolen against the State Life Insurance Company 
of Indianapolis, Ind. From a judgment for plaintiff, defendant appeals. Affirmed. 

Arnold & Arnold, of Texarkana, Ark., for appellant. 

King, Mahaffey & Wheeler, of Texarkana, Tex., for appellee. 

_ Levy, J. The appellant issued and delivered a policy of life insurance to Kimbol 
Nolen on February 14, 1924, in the sum of $2,000, payable to his wife, Bobbie Palmer 
Nolen. Kimbol Nolen, commonly called Jack Nolen, died November 27, 1927, at 
Seminole, Okl. The appellee, as beneficiary, brought the action upon the policy of 
msurance, and also to recover the statutory penalty and attorney’s fees. 
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The defense was a general denial, and that the insurance was forfeited, and the 
policy lapsed by its terms for nonpayment of the premium due on February 14, 1927. 
The answer further pleaded, the facts being specially stated, to the effect that there 
was in fact no waiver, expressly or by intention, of the payment of the premium, 
nor waiver or estoppel of the right to declare the forfeiture of the policy for such 
nonpayment. 

The appellee in reply set up estoppel. After hearing the evidence, the court 
peremptorily instructed a verdict in favor of the plaintiff. 

The quarter-annual premium of $17.36, due February 14, 1927, was not paid at 
that time by the insured. The term of extended insurance provided by the policy 
was not applicable, because the insured had obtained a loan from the company in the 
sum of $53.21, which, with interest of $2, was due and payable on February 14, 
1927. The policy provided that all premiums should be payable in advance, either 
at the home office or to an agent of the company. A grace of 31 days was aliowable 
for any unpaid premium. No particular medium of payment is prescribed in the 
policy. Reinstatement was allowable “at any time after default in premium upon 
evidence satisfactory to the company of the insurability of the insured and payment 
of all premium arrears, with interest at the rate of five per cent. per annum, and 
the payment or reinstatement of any indebtedness which existed at the time of 
such default, with interest from that date.” On May 27, 1927, the auditor of the 
company wrote a letter to the insured, advising him of the nonpayment of the 
February premium and of the loan amount with interest thereon. The insured does 
not appear to have received the letter, as he had shortly before removed from the 
address given in the letter. On July 3, 1927, the insured wrote a letter to the 
company, reading as follows: 

“Please let me know what condition my policy is in. Have not heard from 
you for several months. 

“Thanking you for the favor,” etc. 

The company made reply, on July 7, stating: 

“The letter we wrote you on May 27, 1927, gave you the exact status of the 
policy. It may be that the letter did not reach you, or you may have misplaced the 
same, so we are enclosing a copy herewith. From the letter you will note that the 
policy lapsed on account of failure to take care of the premium and interest due on 
February 14, 1927, and is now on extended insurance. The length of the extended 
insurance period is October 4, 1927, and unless the policy is reinstated in the mean- 
time it will be entirely out of force when the extended insurance expires. We 
would be very glad indeed to have you take up with us the question of reinstate- 
ment, in which event all you would have to do is to take care of the payment of 
arrears with interest and furnish evidence of insurability satisfactory to the 
company. If you care to do this and will so advise us we will take pleasure in 
furnishing exact statement of the cost with instructions.” 

Afterwards, on October 10, 1927, the insured forwarded to the company’s agent 
the medical examiner’s report, showing examination of insured, together with a 
check for the required amount of reinstatement. The medical report was returned 
and the company received back the medical report at its home office in Indianapolis 
presumably on November 13, 1927. On November 18, 1927, the company indorsed 
and deposited the check to its account in the Indiana National Bank of Indianapolis. 
The check given by the insured to the company reads: 

“Seminole, Oklahoma, 10—10—27. 

“The First State Bank: Pay to the order of the Life Insurance Company $55.00 
fifty-five and no/100 dollars. 

“For Insurance. Jack Nolen.” 

On November 21, 1927, the company addressed to the insured, and he received it, 
the following letter : 

“Dear Sir: Your policy #295754 has been reinstated and we are enclosing 
herewith proper premium receipts for the February and May, 1927, premium pay- 
ments, also interest on the loan, and our check #394326 payable to your order for 
$.47 covering overremittance. Of course another quarterly premium will have to be 
paid within “the grace period following November 14, 1927, and we are enclosing a 
notice of the same. We trust you will send in remittance of $17.36 sometime before 
December 14, 1927. 


“Yours very truly.” 
The above personal check of insured was properly presented to the bank at 
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Seminole, on which it was drawn on November 22, 1927, and was protested for 
nonpayment on November 23, 1927, the reason given being “insufficient funds.” The 
protested check was returned to the company on November 26, 1927. On Novem- 
ber 28, 1927, the company addressed a letter to the insured, stating to him that the 
check was protested and returned, and, because of this nonpayment, “the premiums 
are not paid and the receipts we furnished you are invalid.” The letter further 
inclosed a medical certificate, and requested the insured to have it made out and 
returned with premiums past due and $2 protest fees. At the date of the above 
letter the insured was dead, although the company did not know it. He was taken 
sick with typhoid fever on November 15, and died 12 days afterwards on November 
27, 1927. During the last 5 days of his sickness the insured was delirious. He did 
not know of the protest of his check. Insured’s bank account, in evidence, showed 
deposits at date of check and before exceeding the amount of the check. From 
October 11 to November 16, when insured was taken sick, with the exception of 
10 days, the deposits in his name exceeded the amount of the check. If the check 
had been forwarded so as to reach the drawee bank on either November 14, 15 or 
16, instead of being held from November 9 to November 18, it would have been 
paid by the bank out of deposits. These facts are all admittedly proven and are 
without conflict. 


It was proven without dispute that an attorney’s fee of $500 was a reasonable 
amount. 

{1,2] The question is whether, upon the facts stated, the court erred in giving 
the peremptory instruction. The policy does not prescribe the form of payment of 
dues. The insured had the right to give, and the company to receive, a check in 
payment of the dues. And the circumstances, being undisputed, clearly indicate that 
a payment of the premium was effected, at least so as to continue the policy in 
force and preclude a forfeiture, although the check was not paid by the bank at a 
later time. State Life Ins. Co. v. Little (Tex. Civ. App.) 264 S. W. 322; Mutual 
Benefit Life Ins. Co. v. Bank, 47 Okl. 748, 150 P. 190, L. R. A. 1916A, page 669; 
Martin v. Ins. Co., 30 N. M. 400, 234 P. 673, 40 A. L. R. 406. The company ac- 
cepted the medical report and the check, depositing it to its credit, and uncondi- 
tionally issued receipts of reinstatement. Even the amount of overpayment was re- 
turned. The subsequent and delayed attempt at repudiation of the check is ineffec- 
tual as a defense. There is no pretense of fraud on the part of the insured. The 
effect of the evidence is to impute acceptance of the check as payment. The court 
did not err in giving the instruction. 

The judgment is affirmed. 

On Motion for Rehearing. 

Inaccuracies of fact appear, and are accordingly corrected. ‘The medical report 
was received by the company presumably on November 13, 1927, instead of Novem- 
ber 9; and the words “for collection merely” are eliminated. 

[3] The ruling was founded on the conclusion, and which conclusion is ad- 
hered to, that the letter of November 21, 1927, evidenced approval by the company 
of the medical examiner’s report for reinstatement, the unconditional acceptance of 
the insured’s check of date October 10, 1927, for the amount required for rein- 
statement, and the expressed consent to have the policy “reinstated.” There is no 
pretense of fraud on the part of the insured. The decision intended was that the 
facts operated to impute acceptance of the check itself as in the nature of payment 
of the amount for reinstatement to continue the policy in force and preclude a for- 
feiture. The giving of the check did not relieve the insured from payment in fact 
of the amount owing the company, but the liability for such payment was enforceable 
on the check as an undertaking to pay. The remedy of the company was on the 
check, in view of its acceptance for the amount owing, as evidence of the indebted- 
ness for which it had been given. The default in payment of the check, after 


acceptance by the company, did not operate to forfeit the reinstated policy; there 
being no fraud. 


The motion is overruled. 
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FLANNAGAN v. NORTHWESTERN MUT. LIFE INS. CO. 
Supreme Court of Appeals of Virginia. Jan. 17, 1929. 
146 Southeastern Reporter 353. : 

1. INSURANCE—DEFENSE BECAUSE OF INSURED’S MISSTATEMENTS 
IN APPLICATION FOR POLICY WAS APPLICABLE AS TO SECOND 
POLICY TO WHICH COPY OF EXAMINATION WAS ATTACHED. 
Where second insurance policy was issued pursuant to application made a week 

after the issuance of the first policy without medical examination, except that in- 
sured stated that his health was still good, and a copy of first examination made 
while application was pending was attached to policy, any defense because of mis- 
statements made in application for the first policy was applicable also as to the 
second. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

3. INSURANCE—EVIDENCE AS TO MISREPRESENTATIONS BY IN- 
SURED IN APPLICATION RELATIVE TO PREVIOUS MEDICAL AT- 
TENTION JUSTIFIED DIRECTED VERDICT FOR INSURER (CODE 
1924, § 4220). 

Evidence as to misrepresentations by insured in application for life insurance 
relative to previous medical attention held sufficient to sustain directed verdict for 
insurer, notwithstanding Code 1924, § 4220, to effect that statement, declarations, 
and descriptions in application shall be deemed representations and not warranties. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE—INSURANCE COMPANY IS CHARGED WITH INFOR- 
MATION IMPARTED TO MEDICAL EXAMINER; HE BEING ITS 
AGENT. 

Medical examiner is the agent of insurance company, and both he and the com- 
pany are charged with information imparted to him in the scope of his employment. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

5. INSURANCE—INSURED’S ANSWERS IN APPLICATION FOR INSUR- 
ANCE, TRANSCRIBED IN GOOD FAITH, AND CERTIFIED TO BY 
APPLICANT, MUST BE CONSTRUED AS WRITTEN. 

Where answers of insured in application for life insurance are transcribed in 
good faith and in substance as the examiner understood them, and their correctness 
certified by the applicant, they must be construed as written. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

6. INSURANCE—MATERIALITY OF REPRESENTATION BY INSURED 
IN APPLICATION IS QUESTION FOR COURT. 

Whether a representation is made by insured in application for insurance and 
its terms are questions of fact for the jury, but, when proven, its materiality is 
question for the court. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

7. INSURANCE—INSURED CANNOT BE HEARD TO SAY THAT HE 
DID NOT UNDERSTAND PLAIN QUESTIONS IN APPLICATION. 
Though insured, in application for insurance, is not required to do more than 

to answer questions truthfully and as he understands them, he cannot be heard to 

say that he did not understand questions plain on their face. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

8. INSURANCE—PERMITTING MEDICAL EXAMINER TO _ STATE 
THAT, IN CASE OF CERTAIN DISCLOSURES, HE WOULD FOLLOW 
‘THEM UP AND REPORT RESULTS TO INSURER, WAS NOT ERROR. 
Action of trial court in permitting medical examiner, in answer to question 

as to general practice in case of certain disclosures during examination, to state 

that, though he did not know what general practice was, that he did know that he 
himself in such case would follow up disclosures and report results to insurance 
company, was not error. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

14. eee POLICY WILL BE UPHELD, IF POSSI- 


In actions on insurance policy, the insured should be protected by every proper 
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presumption, since it is the policy of the court to uphold such contracts when it 
can be in good conscience done. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Error to Circuit Court of City of Richmond. 

Action by Roy C. Flannagan, administrator, against the Northwestern Mutual 
Life Insurance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

Sands, Williams & Lightfoot, of Richmond, for plaintiff in error. 

Hunton, Williams, Anderson & Gay, of Richmond, for defendant in error. 

Horr, J. This is an action of trespass on the case in assumpsit, brought on 
two life insurance policies issued by the defendant company to decedent, William 
l,. Jones. At its trial there was a verdict for the plaintiff, which was set aside 
hy the court and final judgment entered for the defendant. 

On November 10, 1924, William L. Jones, at Maywood, IIl., applied to the de- 
fendent for insurance in the sum of $5,000. On December 10, 1924, he was ex- 
amined by the company’s physician, and on December 15, 1924, the policy issued. 

On December 22, 1924, he applied for a five-year term policy of $5,000. It 
issued as of December 22, 1924. This afterwards, at his request, was changed to an 
ordinary life policy. There was no medical examination made while the application 
for it was pending. The applicant did sign what is called a “Personal Certificate,” 
certifying that there had been no change in his health since the first examination. To 
this second policy a photostatic copy of the first medical examination was attached 
which by the terms of the policy itself was made a part of it. 

On November 26, 1925, Mr. Jones died in King and Queen county, Va., from 
the effect of gunshot wounds. 

It may be well to consider in limine the claim made in plaintiff’s tenth assign- 
ment of error, which is that these two policies, so far as the medical examination 
is concerned, and the answers there made, stand upon different footings, and that 
if, by any chance, the first should be set aside because of misstatements, such de- 
— — not apply to the second, for, when it was issued, no examination was 
had at all. 

[1] The first policy, as we have seen, is dated December 15, 1924. A week 
later the insured applied for another. It was not deemed necessary to make any 
re-examination. Mr. Jones said that his health was still good, and to the policy, 
when issued, was attached a copy of his first examination made while the applica- 
tion for it was pending. This attached copy is made a part of the second policy, 
and it, with the attachment, was delivered to and accepted by Jones. There is no 
merit in this assignment. 

[2] The case, as we shall see, turns upon the action of the trial court in setting 
aside the jury’s verdict and in entering final judgment, non obstante, for the de- 
fendant. This was done under section 6251 of the Code of 1919. 

Before the Code of 1919 was enacted, section 3484, Pollard’s Code 1904, pro- 
vided that “the rule of decision in the appellate court in considering the evidence 
in the case” was, with certain exceptions, “as on a demurrer to the evidence by 
the appellant.” 

While that was still the law, Judge Cardwell, in Cardwell v. Norfolk & W. Ry. 
Co., 114 Va. 500, 77 S. E. 612, said: “It would, indeed, be a futile and idle thing 
for the law to give to a court supervisory authority over the proceedings and the 
manner of conducting a cause before the jury, and the right to set aside the verdict 
of the jury therein because contrary to the evidence, unless the judge vested with 
such power could consider to some extent at least the evidence in the cause.” 

Section 3484 of Pollard’s Code appeared in the Code of 1919 as section 6363. 
It is there said that “the judgment of the trial court shall not be set aside unless 
it appears from the evidence that such judgment is plainly wrong or without evi- 
dence to support it.” Section 6251 deals with the power of trial courts, and came 
before this court for construction in the leading case of Forbes & Co. v. Southern 
Cotton Oil Co., 130 Va. 245, 108 S. E. 15. There the verdict of the jury was set 
aside by the trial court which entered final judgment for the defendant. In other 
words, the same state of facts confronted this court there that confronts it here. 
It was held, in substance, that the power of the trial judge had not been extended, 
and that it took the case practically as on a demurrer to the evidence. 


That opinion and statute were carefully considered by Mr. Thomas J. Michie, 
Jr., in an article in 8 Va. Law Reg. (N. S.) 808. He reached the conclusion that 
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such cases should not be taken as formerly on a demurrer to the evidence, and that 
the trial court which saw and heard the witnesses had greater power over a verdict 
than it theretofore had on demurrer. 

In Davis v. McCall, 133 Va. 487, 113 S. E. 835, Judge Burks again had oc- 
casion to consider these two statutes. He said that section 6363, when read 
in connection with section 6251, plainly refers to judgments in support of verdicts, 
and should be so construed. He then goes on to observe: “In a great majority 
of instances, cases at law arising under section 6363, of the Code are still to 
be heard in this court practically as on a demurrer to the evidence by the plain- 
tiff in error, but exceptional cases may arise where a strict and technical en- 
forcement of that rule would work injustice, and in those cases some latitude 
is allowed to this court.” In that case the verdict of the jury was confirmed 
by the trial judge. 

In Norfolk & Western Ry. Co. v. T. W. Thayer Co., 137 Va. 294, 119 S. E. 107, 
the verdict of the jury was also confirmed by the trial judge. Judge Burks 
there said: “Trial courts have no greater power over verdicts now than they 
had before the enactment of the Code (see section 6252), nor has this court, but 
this court, has always exercised the power and the duty, when not hampered 
by statute, of setting aside a judgment that was plainly wrong or without evi- 
dence to support it. See Chapman v. Va. Real Estate Co., 96 Va. 177, 31 S. E. 
74, and other cases cited in notes to Code, section 6363.” 

In Vandenbergh & Hitch, Inc., v. Buckingham Apartment Corp., 142 Va. 
397, 128 S. E. 561, he reached the conclusion that occasions might arise in which 
the rule applicable to a demurrer to the evidence should not be applied, as appears 
from this statement: “Perhaps on a demurrer to the evidence by the defendant, 
we might be compelled to accept Vandenbergh’s statement of the waiver by 
Johnson, but not so under our present statute (Code, sections 6251, and 6363), 
when to do so would strain the credulity of the court to the breaking point, and 
require the entry of a judgment contradicted by every other fact and circum- 
stance of the case, in conflict with the testimony of numerous witnesses of high 
character, and manifestly against right and justice. It is extreme cases of this 
sort that the statute was enacted to meet.” 

Judge Campbell in Veale v. Va. Railway & Power Co., 144 Va. 210, 131 S. E. 
200, was of opinion that this freedom of action was right and proper. See, also, 
Meade v. Saunders, 151 Va.—, 144 S. E. 711. 

Prentis, C. J., in the recent case of White v. Southern Ry. Co., 151 Va—, 144 
S. E. 424, states his views on this subject to be: “Substantial conflicts in testi- 
mony must he submitted to a jury, but, where there is no real conflict, juries 
should decide questions of fact in accordance with the testimony submitted.” 
It is difficult to frame a more workable rule than this. 

Broadly speaking, section 6363 of the Code deals with the power of the 
appellate court, section 6251 with the power of trial courts. If the demurrer 
rule does not jn strictness apply to this court, then for a stronger reason it 
should not apply to the court below. A judge who saw and heard the witness 
can weigh his evidence more understandingly than can a court which takes it 
upon the printed record. Certainly his judgment is worth something, and the 
same reasoning gives to a verdict approved weight which does not attach to 
one which comes to us stamped with the disapproval of the trial judge. 

[3] In the case in judgment certain facts.are admittedly established. As to 
them there is no conflict at all. 

Defendant had been with the American Can Company since its organization 
in 1901. In 1918 he had attained a position as superintendent of its Baltimore 
factory at a salary of $5,500 a year. On October or November of that year, he 
was transferred by his company to a like position in Kansas City. After he 
had been there about a month, he contracted a rather severe case of influenza, 
and was confined to his room for about three weeks. His recovery was not com- 
plete; he was relieved from duty and sent back to Baltimore. On that occasion 
he asked for time to recuperate, and was given and took about three weeks’ 
vacation, after which he resumed his old work there. Early in 1920 his duties 
were enlarged; he was made division superintendent and placed in charge of 
four of his company’s factories. In that year some nervousness appeared, 
and, at the suggestion of Dr. Carroll, the company physician, he again took 
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a vacation, and went down to Chincoteague Island to rest. After being there for 
something like two weeks, he returned to Baltimore. Later on his condition 
again became unsatisfactory, and in the latter part of the spring of 1923, or in the 
early summer, he took another vacation of about six weeks, ending July 9. 
In July of that year his salary was increased to $6,000. After his return in 
July, he continued to work in Baltimore until October, 1924, when he was sent to 
Maywood, III, at a salary of $10,000 a year to take charge of an important fac- 
tory. By March, 1925, trouble came again. He was relieved from duty, and 
went to a cure at West Baden, Ind. After his return from that sanitorium, he 
did some light work for his company, but never again undertook any major 
duties. That company was of opinion that he was not physically able to carry 
on, and, after conference, reached the conclusion that he should be retired. He 
was retired, and placed upon a pension which would have begun to run from 
December 1, 1925. He died before that date, on November 26, 1925. 

The policies each contain provisions against suicide within the year, and 
further stipulate that they are incontestable after one year from their date 
of issue, if the insured was then living, and otherwise after two years. To each of 
them is attached a copy of the examination, containing, among other things, 
these questions and answers: 

“10. A. When were you last confined to the house by illness? How long? 
What nature? 

“A, 1918, 3 weeks. Influenza. 

“B. When did you last consult a physician and for what? 

“B. As in A. 

“C. Have you fully recovered and are you now in good health? 

“C. Yes. 

“fT. Give name and address of physician who attended you. 

“PD. Dr. in Kansas City. Do not know name. 

“EK. Give name and address of your usual medical attendant. 

“FE. Dr. C. J. Carroll, Baltimore, Md. 

“F. Are you willing that your physician be consulted in regard to your 
health? 

“PE. Yes. 

“11. Have you had any illness, disease or accident during past ten years not 
mentioned above? Yes. Give details. 2 

“Illness, disease or accident Fractured Rib. Date 1919. Duration 
Days. Severity Moderate. Results Recovered. Name of Medical 
Dr. in Kansas City. 

“12. Have you had since childhood any of the following diseases or sym- 
toms? (Each question must be read and answered ‘yes’ or ‘no.’) : 

“Mental Derangement or any Nervous Disease? No.” 

That they are material, misleading, and untrue is shown by the evidenca 
the defendant contends, beyond peradventure. This claim the plaintiff vigorously 
denies, and in connection with his denial complains of the fact that the trial 
judge, who gave judgment for the defendant, did not set out in his order, or 
in a written opinion, those facts which he believed were unconverted and on 
which his judgment was based. 

The issue thus made calls for an examination of that evidence in some detail. 
This is necessarily tedious but unavoidable. It is — ssed to four periods of time: 
(1) 1918-19; (2) 1920; (3) 1922-23; and (4) 1924-25 

As we have alre ady seen, Mr. Jones was sent to Kansas City in the autumn of 
1918. Soon after his arrival he was stricken with influenza, and was confined to 
his room for something like three weeks. John M. Young, assistant to the presi- 
dent of the American Can Company, is the only witness who had first hand infor- 
mation as to conditions there. He testified: 

“Q. Did you personally see him while he was in Kansas City? 

“A. Constantly. : 

“Q. What was his general physical condition then as you observed it? 

“A. Good when he arrived in Kansas City, but after he had the flu he didn’t 
recover rapidly and his physical condition was not good; not good enough to give 
us his best abilities in a factory that needed it. 

“Q. How long did that continue? 


Few 
Attendant. 
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“A. For the last two months that he was there, approximately. 

“Q. Did your observation of him give you the opportunity of seeing him while 
he had any objective symptoms of any nervous disturbances at that time? 

“A. I think his trouble was what is usually termed a kind of ‘nervous break- 
down.’ He was strong enough but just nervous. 

“Q. Nerves gone to pieces? 

“A. Yes, that’s what.I would term it. 

“Q. How did that nervous disturbance manifest itself to you? 

“A. He would be more irritable, concentrate his mind less on his work, fre- 
quently stating that he wasn’t feeling well—usually he was full of vitality and would 
be around the plant. He would stay more in the office; not be around the plant and 
what we term ‘on the job.’ ” 

This condition continued for about two months. Jones wanted to be trans- 
ferred back to Baltimore. This was done, and at his request he was granted a 
leave of absence that he might recuperate. He was not confined to his bed in 1919, 
but went to the factory practically every day. He was relieved from duty, not be- 
cause he was away from his post, but because, in the language of this witness, he 
was not “on the job” when there. 

There was no conflict of evidence as to this situation. 

In the medical examination, he stated that he was ill for three weeks with in- 
fluenza in 1918, had fully recovered, and was in good health. 

We come next to his condition in 1920. 

At the end of his leave of absence in 1919, he returned to Baltimore, apparently 
restored to health and resumed his duties as superintendent of the factory there. 
In 1920 this nervous condition again became manifest. Dr. Carroll advised the com- 
any officials of the situation, and recommended a vacation. His evidence is: 

“Q. What was the nature of these talks you had with Mr. Jones? 

“A. Well, first one official and then another of the American Can Company 
would visit Baltimore discussing the factory problems and on some of these occas- 
ions I think I volunteered the information that Mr. Jones was in a highly nervous 
state and I thought he should have a vacation, and the substance of the reply was 
‘see that he gets it’; tell us what you want him to do and we will act with you and 
instruct him to carry it out. I don’t remember the exact date but he went down in 
Virginia. He remained an uncertain length of time—3 or 4 weeks—on that occasion. 

“Q. When was that? 

“A. I cannot give you the exact date but we will say—Will you tell me when 
Mr. Jones left Baltimore? 

“Q. It was about 1924. 

“A. I would say somewhere around 1920 he went down to Chincoteague. After 
having a talk with the officials I suggested that Mr. Jones have a vacation. 

“Q. And he had a vacation as the result of that talk? 

“A. I don’t know just when it was. 

“OQ. You say he had this nervous breakdown in the fall of 1922 or 1923, so 
that was some time after the trip you now speak of—so his nervous condition had 
existed since 1920? 

“A. Somewhere around there. I think that was about the time when it first 
began to be apparent. 


“Q. Did Jones consult you about that—how did you happen to advise the 
officials of the company? 


“A. T was down to the American Can plant and during the course of our casual 
conversations down there—not any one conversation but several—these facts came 
up. 

“Q. You advised Mr. Jones that he should go away for his health? 

“A. Yes, a change—a vacation.” 

There is no conflict here. 

From this vacation he returned to Baltimore apparently in good health and took 
up his duties there again. 

We come now to the situation in 1922-23. . Dr. Carroll has testified at length 
on this subject. He said: 


“Q. Did Mr. Jones appear to you in the latter part of 1922 or early in 1923 to 
be in a highly nervous, wrought up condition? 
“A. Yes, he was. 
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“Q. Was his condition such as might be fairly described in a simple expression 
of ‘going to pieces’? 

‘A. Well, I think a fair description would be to say that he was quite nervous. 

“Q. What objective symptoms of nervousness did you notice he displayed? 

“A. Objective—I don’t remember whether there were very many, if any—there 
were no objectives. 

“Q. What subjective? 

“A. He said that he was nervous; did not sleep so well, and described to me 
some conditions that might be the underlying cause. 

“Q. What were those reasons? 

“A. Some of them were financial reverses. He had invested some money with 
the firm of Smith, Lockhardt and Company, in Baltimore, that failed and I think 
he told me he had about $11,000 loss by that. There were some other things that 
came to me in a private nature that I feel I have no right to describe in detail. 
They were, I might say, for purposes of your inquiry, that they had no relations 
to liquor. 

“Q. Why did he come to you at that time? 

“A. I don’t know. Mr. Jones and I were very good friends; that is, I would 
meet him in the factory, not in a social way, and perhaps meeting him in the fac- 
tory and discussing factory problems with him, I gradually gained his confidence 
and then he gradually came to me from time to time and would speak to me about 
a cold, or headache or something else.” 

os * * * * * 

“Q. What was this condition, if you are reluctant to state the cause, tell us 
more fully what the condition was as the result of that cause? 

“A. He was a nervous man, quite beside himself so to speak; could not sleep 
and whereas he reported every day for business at his office, he could not give the 
attention to his other business that it probably should have, 

“Q. Did he tell you that? 

“FR _ ¥es 

“Q. Did he give any other conditions that had been produced by his upset state 

of mind? 
5 ‘A. Only the nerves that I referred to. 

Q. Could not sleep? 

A. Went ‘all to pieces’ in a way. 

. Well that is the phrase I used a while ago—that he had gone to pieces? 
“fe. 2S 
“Q. That is a fair statement of condition? 
It was of short duration but very severe while it lasted.” 

At another point in his evidence this w itness said : 

“Q. His condition had gotten so acute in the fall of 1922 or early spring of 
1923 that you thought him going all to pieces and needed a rest? 

“A. I think that ‘all to pieces’ statement of yours covers a multitude of 
sins. It is too comprehensive for practical understanding. Don’t you under- 
stand that, so far as I know, with the single exception of when he had this 
attack of chigoes and his crack in the nose he had not lost a day from busi- 
ness. Mr. Jones exhibited his nerves to those friends who know him fairly 
well in the form of getting irritable, perhaps that was the objective symptom 
he had. Ordinarily, Mr. Jones was an affable man, beloved by every one, so 
far as I know.” 

During this time Jones came to Dr. Carroll’s office about four times for 
consultation. He was examined, but rather superficially, and the doctor does 
not appear to have regarded his condition as particluarly serious. He did 
think that a vacation was necessary, and advised it. At its end Jones told him 
how it had been, in part, spent: 

“Q. Did you tell Mr. Harris, at the interview you had with him in your 
office in March, 1926, that Mr. Jones went to a sanitarium located in the city 
of Brooklyn in the Flatbush district? 

“A. I would not say that I did and I would not say that I didn’t. I know 
that he went up there and consulted some friends in New York. 

“Q. How do you know that? 

“A. He told me afterwards that he was under treatment by some nerve 
specialist. 


“ 
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“GQ. 
“A. 
A 
Eke 
eke 

A. 
vs & 
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Who was that? 

I don’t know. 

Where? 

Somewhere in New York. 

Did he tell you that? 

Yes. 

That was after he left here in January, 1923? 
That was after he came back. 

After he came back from this rest? 

Yes. 

How long was he away? 

. I could not say for sure—about two months. 

. When he came back he told you he was taking treatment from a nerve 
specialist ? 

“A. He was under the care of a nerve specialist and being treated for nervous 
trouble.” 

This evidence, fairly construed, tells us that Jones was threatened with a 
nervous breakdown, and on the advice of his friend and physician took a vaca- 
tion. He went to New York, placed himself under the care of a nerve specialist, 
and was treated for nervous trouble. That he did so spend a part of this va- 
cation is nowhere questioned in the record. 

W. H. Krebs was district sales manager for the can company. 
asked: 

“Q. Do you know whether Mr. Jones suffered a physical breakdown in 
the latter part of 1922 or the early part of 1923? 

“A. He was very nervous, that was all I know,” and stated that this con- 
dition continued for possibly a few months. 

EF. E. Caldwell was manufacturing superintendent of the can company. He 
said that Mr. Jones had been working under a strain, and was in a more or 
less nervous condition, was wanting in self-control, lacked composure, and that 
in his judgment this condition was due to something more than normal ap- 
plication to ordinary work. 

Richard P. Dorsey was general agent of the Aitna Life Insurance Company, 
and wrote for Jones an accident policy. He was a social associate in 1922, 
and did not notice any symptoms of nervousness. 

John M. Young was assistant to the president of the American Can Com- 
pany. This is his statement of how Jones’ health in 1923 was regarded by his 
company, and what they did relative to it: 

“A. He was in good health and good condition when he lost his money 
and that was, I think, in 1922; the spring or summer of 1922. 

“Q. How did that affect him? 

“A. Not much at first, but as I used to meet him at the plant he con- 
tinued to harp on losing his money and that it was about all he had saved: but 
he was on the job and in good condition, as I can recall it until some time in 
1923. 

“Q. The spring of 1923? 

“AI think that’s about the time, early part of 1923. 

“Q. What was the general condition of his health at that time? 

“A. Which time? 

“Q. After he lost his money you speak of in the spring of 1923? 

“A. About that time I went to Baltimore and I didn’t think that Jones was 
full of vitality on his job, and when I returned I spoke to Mr. Anderson and 
asked him to check up on Jones and see if he was tending his job right. 

“QO. Do you know whether such a check was made? 

“A. I do. 

“QO. What was the result? 

“A. The result was we decided that Jones was not in fit condition to tend 
his job, and being a member of the manufacturing committee I know that we 
told (Mr. Anderson was the man, I think) to have Jones take a vacation and 
get his health back; that he was no good on the job as he was. 


“Q. What are Mr. Anderson’s initials? 


He was 
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“A. Mr. T. M. Anderson, who is a member of the manufacturing committee 
directly in charge of the packers’ cans. 

“Q. What symptoms of any disorder did Mr. Jones display to you that 
made you feel his condition should be investigated? 

“A. About the same condition that I saw him in at Kansas City; very ner- 
vous, irritable, lacking energy that would allow him to go out through the plant 
and watch the work of his men; spending too much of his time in the office. 

“Q. Do you know whether your company’s doctor there in Baltimore was 
directed to make an examination of him? 

“A. I do not.” 

George L. Spence was district superintendent for the American Can Com- 
pany. He said that he knew nothing about Jones’ nervous condition in 1923 at the 
time, but heard of it afterward. 

Walden L. Laskey was assistant general manager of manufacture. He was 
in Baltimore in 1922. At that time Jones seemed to be worried about the loss of 
his money, about some domestic affairs and tired, but not seriously out of sorts. 

Thomas N. Anderson was a member of the manufacturing committee. This 
is his statement of Jones’ condition in 1923. 

“Q. State again, Mr. Anderson, just what condition you found Mr. Jones 
to be in at that time? 

“A. His condition was not serious. The main thing I noticed about him was 
thorough discouragement. He didn’t have his usual punch and vim, and I 
gathered from the conversation that one of the reasons for his condition was 
the loss of all the money he had accumulated through the failure of a broker- 
age concern in Baltimore. 

“Q. Did you know that Mr. Jones had consulted the company’s physician, 
Dr. C. J. Carroll, at or about the time of your visit in April 1923? 

“A. No. sir. 

“Q. Would you say that as you observed him you found him highly nervous? 

“A. I don’t think so. 

“Q. Would you say you found him irritable or fidgety? 

“A. No. The most I would say of his ondition, as 1 remember it, was that 
he had simply lost his vitality or his genefal interest, and he acted to me like 
a very discouraged man and as reported’ to the Committee on my return, I 
connected it more with the loss of everything he had than anything else.” 

At another point of his evidence he said: “He seemed thoroughly dis- 
couraged and dejected, which was very unlike him; and after conversation agreed 
that he should take immediate leave of absence. According to my recollection, 
he was away a few weeks, returned to his old duties in good shape and was 
his usual self until approximately October, 1924.” 

W. E. Taylor was general manager of manufacture. He said that he had 
never heard the word “nerves” mentioned in connection with Mr. Jones. 

John A. Rhule was traveling auditor for the can company. He saw nothing 
that indicated a nervous breakdown. Mrs. Flannagan, his sister, knew nothing 
about a nervous breakdown. Dr. Flannagan, his brother-in-law, never heard of 
it. 

The record is quite large, and it is not possible to state all of the testi- 
mony bearing upon this phase of the case. We think it shows beyond any 
serious controversy that Jones was troubled with some form of nervousness in 
the latter part of 1922 and in the early part of 1923. He consulted Dr. Carroll 
about it, certainly as often as four times, and was examined by him. Due to 
the friendly relation between these gentlemen, these conferences were not very 
formal and the examinations were not very thorough, but the situation was suffi- 
ciently serious to warrant the officers of the company, in whose province this 
matter fell, in their conclusion that he was not able to carry on his work 
with satisfaction. As a result of this, he was given a vacation. He went to 
New York, consulted a nerve specialist, and was treated by him for some ner- 


vous disorder. Upon his return he appeared to be restored to health, and his 
salary was raised to $6,000. 


He continued in Baltimore until the fall of 1924. At that time it became 
necessary to send some competent man to take charge of the company’s factory 











926 The Insurance Law Journal, Vol. 72 [May, 1929 






























































at Maywood, Ill. Jones’ name came up for consideration; his health was dis- 
cussed; and, as the result of all this, he was finally selected and sent to May- 
wood at a salary of $10,000 a year. 

He undertook the work with vigor and success, but early in 1925 his old 
trouble reappeared in so serious a form that he was relieved from duty. He went 
to a sanitorium, returned, and for a while did some light work, but was finally 
definitely dropped because of his want of health from the company’s employ- 
ment and placed on the pension roll. About these facts also there can be no 
dispute. 

Of course, it is true that happenings in 1925 could not have been noted in 
any medical examination in 1924, but they are competent to explain the cul- 
mination of a situation which had steadily developed from 1919. It may well 
be that Mr. Jones did not believe that he was seriously ill, but he did know 
of these several breakdowns, and he did go to New York and place himself under 
the care of a nerve specialist. None of these facts were suggested in his ex- 
amination, and he specifically stated, as his medical examination will show that 
he had not consulted a physician since 1918. 

If it be conceded that the conferences with Dr. Carroll and the examinations 
which he made were under New York Life Ins. Co. v. Franklin, 118 Va. 418, 
87 S. E. 584, so casual and informal as not to amount to consultations his treat- 
ment by the New York specialist still remains an inescapable fact. 

It is said that ‘applicant’s answers in his medical examination were not in 
every instance recorded exactly as made. In all the history of the insurance, it is 
doubtful if any applicant said nothing to his examiner beyond what was actually 
written into his report and if a failure to record everything that was said in 
ipsissimis verbis constitutes error, the door is opened wide. 

[4, 5] It is true that the medical examiner is the agent of his company, 
and he and it are charged with information imparted to him in the scope of 
his employment. South Atlantic Life Ins. Co. v. Hurt, 115 Va. 398, 79 S. E. 401; 
Harrison v. Prov. Relief Ass’n, 141 Va. 659, 126 S. E. 686, 40 A. L. R. 616. How- 
ever when answers are transcribed in good faith, and in substance as the ex- 
aminer understood them and when their correctness had been certified to by the 
applicant they must be construed as written. If this were not true, then he might 
as well not sign his certificate at all. As Judge Chichester aptly observed in 
Royal Insurance Co. v. Poole 148 Va. 363 138 S. E. 487: “It was his duty to read 
the application which he signed, and he was chargable with notice of what it 
contained.” 

Dr. Kerr was his medical examiner. His testimony is: 

“Q. Now I call your attention particularly to question 10 of this medical 
examination and report, and will ask you whether those questions A, B, C, D, 
E, and F, were each propounded to him, and whether he answered them as they 
are there recorded? 

“A. Each question was asked and was answered as recorded. 

“Q. Was question 11 propounded to him and does the report show his 
answer to question 11 was given by him? 

“A. Question 11 was asked and was answered as recorded. 

“Q. Now I will ask you whether question No. 12 and each of the different 
questions under that question were propounded to Mr. Jones at the time of his 
examination? 

“A. Each question was asked, and was answered as recorded. 

“Q. I will ask you particularly if you remember whether he answered the 
question beginning, ‘Have you had since childhood any of the following diseases 
or symptoms of mental derangement or any nervous disease?’ Was that question 
propounded to him, and did he answer as recorded? 

“A. Each question was asked, and was answered as recorded. 


“Q. There is an explanation to his answers to the question under 12, and 
I will ask you whether that correctly records his explanations given to you at 
the time? 


“A. The exceptions, as noted below, in reference to the questions asked 


above, were written in accordance with the statements of the person being ex- 
amined, of the applicant. 
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“Q. Did he at the time of answering any of those questions, particularly 
the questions in Division Nos. 10, 11, and 12, inform you that he had had ner- 
vous exhaustion or a nervous breakdown, or nervous illness, or nervous symp- 
toms in 1919, which required him to take a leave of absence from his work? 

“A. He did not. 

“Q. Did he in answer to any of those questions inform you in any man- 
ner that he had had a similar nervous breakdown, nervous exhaustion, or ner- 
yous symptoms, which again required him to absent himself from his employ- 


ment and to consult a doctor or doctors, and to take treatment in reference to 
his conditions, in 1923? 


“A. He did not. 


“Q. Did he mention the fact in answer to any of these questions, or at any 
time upon that examination, that in 1923, for nervous troubles he had consulted 
Dr. Carroll of Baltimore? 


“A. He named Dr. C. J. Carroll, of Baltimore, Maryland, as his usual medi- 
cal attendant. 

“Q. Did he mention in connection with those answers, or at any time upon 
that examination that he had consulted a nerve specialist or any other doctor 
in New York City for his nervous condition? 

“A. He did not. 

“Q. Did he state upon that examination, in answer to those questions or 


otherwise, that he had consulted any doctor for any trouuble since 1918 or 
1919? 


“A. He did not. 

“Q. In answer to subdivision question B or 10, is the answer in his words, or 
what was his answer to that question? 

“A. The note says, ‘As in A.’ referring to the answer as to the last time 
he consulted a physician for this illness which is recorded in 1918, when he had 
the influenza for three weeks.” 

Dr. William Thorndike is the assistant medical director of the defendant 
company, and passed upon the application in judgment. He was asked: 

“That in 1919 he had had a nervous breakdown, nervous exhaustion or ner- 
vous condition which interfered with his sleeping, prevented him from properly 
concentrating his mind on his work, caused him to frequently complain that 
he was not feeling well, caused him to be very nervous and irritable and changed 
him from one full of vitality and energy, when well, to one who neglected his 
work and which caused him to obtain a leave of absence from his work to 
recuperate; and in 1923 he had a similar nervous breakdown, nervous exhaust- 
ion or nervous condition in which he became very nervous and irritable, lacked 
energy and neglected his work, and was very nervous so that he consulted a 
physician for his nervous condition, who prescribed the use of bromides to 
steady his nerves, and so that the officers of the. company by whom he was 
employed observed his condition and excused him from his work for a period of 
about three months so that he might recover his health, during which time he 
consulted physicians for his condition. 


“Q. From the history as brought out by this question I would have con- 
sidered the man uninsurable. 

“Q. What would be the general practice or usage of insurance companies if 
that information had been brought to their attention in lieu of the answers I 
have referred to? 


“A. The probability is that the case would be rejected without further 
questioning. 

“Q. What would have been the result if the insurer, that is the company, 
had been advised simply of the fact that he had been extremely nervous in 
1923, which necessitated him to leave his work for a vacation in order to re- 
cuperate and which caused him to consult his physician for that condition? 

“A. The practice would be to get a detailed history from the attending 
physician, with further facts from the applicant himself covering that history. 

“Q. And then what would have been the general practice of the insurance 
company in determining the question? 


“A. It would be the consideration of what the doctor reported. 
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“QO. State whether or not you mean by that that the insurer would determine 
its action by the facts found upon such an investigation? 

“A, Aap. 

Such a risk is subnormal, and the defendant company does net accept 
subnormal risks. Those companies which do usually require about 33-13 per 
cent excess premium. 

The statutory law applicable to this issue appears in section 4220 of the Code 
(Michie’s, 1924): “All statements, declarations and descriptions in any application 
for a policy of insurance shall be deemed representations and not warranties, 
and no statement in such application or in any affidavit made before or after 
loss under the policy, shall bar a recovery upon a policy of insurance, or be 
construed as a warranty, anything in the policy to the contrary notwithstand- 
ing, unless it be clearly proved that such answer or statement was material to 
the risk when assumed and was untrue.” 


In Keeton v. Jefferson Standard Life Ins. Co. (C. C. A.) 5 F. (2d) 183, the 
court, in considering this statute, said: “It goes without saying that the very 
basis of the contract is the condition of the man’s health. No insurance com- 
pany could last, no insurance company could exist, unless there was a careful 
medical examination of the applicants for insurance.” 


And again: “The policies contained a one-year noncontestable clause. Of 
course, before issuance of such policies the condition of the health of the ap- 
plicant was of prime importance, and where the policies became incontestable after 
a year, it was doubly so. Every consideration of right and justice would indi- 
cate that in such circumstances the utmost care should be observed in entering 
into a contract of insurance, and that only persons supposed to be in good 
health would be acceptable as risks. The applicant’s history in respect to his 
health and medical treatment were most material, as bearing upon whether the 
insurance risk would be assumed; and atleast the applicant should make full 
and frank explanation and answers to all inquiries throwing light upon his pres- 
ent and past state of health. Nothing could well be more important than the 
fact of previous sickness and past medical treatment, as to which the applicant 
was best able to furnish correct information; and anything that tended to mis- 
lead, or indicated a purpose to conceal the real truth, would serve to invalidate 
a policy if procured by such misleading and fraudulent conduct.” 

It may well be that there was no purpose to defraud, but that is not the 
test. 


“The Revisors were of opinion that if the answer or statement was material 
to the risk when assumed and was untrue, that no recovery should be had: but 
that if immaterial, although false and fraudulently made, that it should not 
bar recovery for the reason that such a statement could not have effected the 
risk, being immaterial to it. If the statement was material, although innocently 
made, of course, no recovery should be allowed.” Revisors’ Note Code 1919, § 


4220. 


This test was adopted by Judge Prentis in Standard Accident Ins. Co. v. 
Walker, 127 Va. 140, 102 S. E. 585: “A fair test of the materially of a fact is 
found in the answer to the question whether reasonably careful and _ intelligent 
men would have regarded the fact communicated at the time of effecting the 
insurance as substantially increasing the chances of the loss insured against, so 
as to bring about a rejection of the risk or the charging of an increased pre- 

© ” 
mium. 


[6] Whether a representation is made and its terms are questions of fact 
for the jury, but, when proven, its materiality is a question for the court. North 
River Ins. So. v. Atkinson, 137 Va. 313, 119 S. E. 46; Toledo, St. L. & W. R. Co. 
v. Allen, 276 U. S. 165, 48 S. Ct. 215, 72 L. Ed. 513, decided Feb. 20, 1928. 

[7] The insured is not required to do more than to answer questions truth- 
fully as he understands them, but he cannot be heard to say that he did not 
understand questions plain upon their face. We do not think there was any- 
thing misleading, ambiguous, or confusing in this examination. Applicant was 
asked, “When did you last consult a physician and for what?” He answered, 
“As in A.” In A he was asked when he was last confined to the house by ill- 
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ness. He answered, “In 1918.” He was asked if he suffered from any nervous 
disease, and he answered, “No.” 

No man of ordinary intelligence could misunderstand what was asked for, 
while the conclusions to be drawn from the answers are likewise clear. Mr. 
Jones was a man of more than ordinary intelligence. , 

It is true, with the exceptions noted, Mr. Jones, from 1918 to the date of his 
death, seemed to be in good health and did his work to the satisfaction of his 
company. He was given important positions and was promoted from time to 
time, but it is also true that his answers did not reveal to the company a trouble 
which had reappeared from time to time and which seemed to him sufficiently 
important to warrant a trip to New York that he might consult a nerve special- 
ist. This may not have been the only reason which took him to New York, but it 
was one of the reasons. It is also true that, had the bare outline of this situ- 
ation been revealed to the insurance company, it would either have rejected 
the risk out of hand, or would at least have made an independent examination. 
In any event, the company was entitled to an opportunity to make such an 
examination, and the concealment of facts which would have put it on notice 
was a concealment of facts material to the risk. 

Nor do we attach any importance to the contention that applicant was 
merely in a nervous condition and was affected by no nervous illness or disease. 
Whatever he had incapacitated him for work in 1919. The trouble reappeared in 
1920 and in the latter part of 1922, and in the early part of 1923 it again manifested 
itself in more aggravated form, and the recrudescence of this neurotic condition in 
1925 led to his permanent retirement on a pension. 


The jury by its verdict has found that the defendant did not commit sui- 
cide, and by that verdict we are bound, but it is interesting to note the manner 
of his death. He was found resting against a bank with the top of his head 
blown off by a gunshot contact wound. He had on a sweater, which was but- 
toned. There was no hole in it, but when it was unbuttoned it then appeared 
that he had also been shot in the abdomen. This likewise was a contact gunshot 
wound. Dr. Aylett said that it was barely possible that both wounds were self- 
inflicted. It is certain that both were not accidentally inflicted, and so he either 
killed himself or was murdered. There is no circumstance shown in the record 
to indicate murder, unless it be the wounds themselves. Lying by him was a 
double barrel shotgun; one barrel had in it a loaded shell and the other an ex- 
ploded one. And near the body another exploded shell was found which ac- 
cording to the evidence of a witness who had extended opportunities for ob- 
servation, was fired by the plunger that fired the shell still in the gun by the 
body. How he was killed we shall never know, but these facts are sufficient 
to emphasize the necessity for full disclosure of recurrent nervous attacks, or of 
neurotic symptoms. 


The remaining assignments deal with the admission and exclusion of evidence. 
So far as the verdict itself was concerned, it was for the plaintiff, and that 
should be enough for him; but, when that verdict was set aside, and when final 
judgment was entered for the defendant, these rulings do become of moment, 
for it is fair to assume that the trial court, in setting aside the verdict and in 
entering judgment, acted upon that evidence which was before the jury. If, 
however, with all evidence improperly admitted excluded from consideration, and 
with all evidence improperly excluded considered, no other judgment could have 
been reached, the matter is at most but harmless error. 


[8] The sceond assignment deals with the testimony of the medical exam- 
iner. He was asked what was the general practice when certain disclosures 
were made to him during an examination. He answered that he did not know 
what the general practice was, but that he knew what he would do in such cir- 
cumstances—he would follow up these disclosures and report the results of his 
investigation to his company. He did not say that he would have rejected the 
application. He had no power to reject it. He would have reported the facts 
to his company, and he should have so reported them. There is no error here. 

The next assignment of error is addressed to a hypothetical question pro- 
pounded by defendant’s counsel to ~Assistant Medical Director Dr. Thorndike, 
The substance of the objection is that this question does not state all the facts 
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in the case, and that those stated are not fairly stated. Specifically, it is 
said that there was no nervous breakdown in 1919 and no bromide prescribed 
before a vacation. 

[9] General objections to questions of this character are of little aid to the 
trial court. If matters are stated which ought to be excluded, or if matters are 
excluded which ought to be stated, the objection should be so framed as to show 
just what the trouble is. Rule XXII of this court. 

Dealing with specific objections, there was a nervous breakdown in 1919, 
probably as an after-result of the attack of influenza in 1918, and this break- 
down was sufficiently severe to warrant Mr. Jones’ temporary relief from duty. 
Bromides were prescribed by Dr. Carroll, and, while the prescription was not 
regarded as a matter of any special importance, yet it was made. This assign- 
ment is also overruled. 

[10] It is next said that the court erred in permitting Dr. Thorndike to say 
that the facts assumed in the hypothetical question heretofore referred to in- 
dicated the presence of some nervous disease, in that it was too brief and called 
for an opinion not founded on sufficient facts. That it did call for an opinion 
is, of course, true. The witness was a well qualified expert. The question pro- 
pounded was supported by the record, but, if material facts were omitted, then 
they should have been called to the attention of the trial court. It was entitled 
to all of the assistance which can be given to us. To say that the statement 
of a case is too brief is, as a practical proposition, not very helpful. This as- 
signment is overruled. 

Objection is next made to a certain hypothetical question propounded to 
Dr. Fisher. Here again it is said that this question does not state fully the facts 
in the case; that there was no evidence of a breakdown in 1919 and none of 
. consultation with a physician or of prescription of bromides. What has been 
heretofore said as to general objections of this character continues to apply. 

[11] It is said, also, that the court erred in permitting the witness to answer 
that certain facts there stated “would have led to our rejection of the risk,” in 
that the issue is not what the defendant would have done, but rather what was 
the general practice and usage of life insurance companies in such cases. This 
objection was well taken, but any harm done was immediately corrected. 

The next question was: “I am asking you, not what you would do but what 
his condition as an acceptable standard risk would be, providing that the in- 
surance company had knowledge of the conditions which I have described. A. 
It would have rendered the risk a substandard risk.” 

And so the error complained of was made harmless. 

[12] Dr. Fisher was permitted to state that, in his judgment, certain facts 
set up in a hypothetical question indicated that the patient was not normal, and 
that, if there were repeated attacks, serious results would follow and the mortality 
tables of his company in such cases, was about one-third higher than the general 
average. All of this is objected to “on the ground that said questions call for an 
expression of opinion and for improper evidence.” 

Plainly, the witness was qualified to give an opinion. If anything in ad- 
dition was meant by improper evidence, it was not stated in the bill. This ex- 
ception is overruled. 


[13] Fhe trial court refused to admit evidence to show that Jones had said 
to a witness that late in 1923 he intended to take out insurance for the protect- 
ion of his family and to avoid financial losses such as he had recently suffered. 
This evidence is plainly self-servient, hearsay, and incompetent. 


There are a number of objections dealing with instructions. Detailed con- 
sideration is not necessary. Nothing in them prevented the jury from finding for 
the plaintiff. For reasons stated, we are of opinion that facts about which there 
is no substantial dispute sustain the action of the trial judge. That is to say, 
we are of opinion that, wholly independent of any instructions which may have 
been given or refused, no other judgment could have been entered. The case 
is with the defendant. It is not intended to intimate that there is anything 
wrong with the instructions. All that we say is that their examination is un- 
necessary. 


[14] In reaching this conclusion, we have not lost sight of the well-estab- 
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lished rule that in actions on insurance policies the insured should be pro- 
tected by every proper presumption, for it is the policy of courts to uphold such 
contracts when it can be in good conscience done, and usually the intervention 
of death prevents any statement by the insured of his side of the controversy. 
But as we have seen, the court is charged with the duty of deciding the ma- 
teriality of facts proven. 

For reasons stated, the judgment appealed from must be affirmed, and it is 
so ordered. 

Affirmed. 

Chichester, J., absent. 


GREELEY v. AATNA LIFE INS. CO. (No. 21349.) 
Supreme Court of Washington. Feb. 1, 1929. 
274 Pacific Reporter 106. 

INSURANCE — RAILROAD SUPERINTENDENT’S LETTER TO EM- 
PLOYEE HELD TO TERMINATE EMPLOYMENT FOR PURPOSE OF 
CANCELING GROUP INSURANCE POLICY; “NOTICE.” 

Railroad superintendent's letter to employee who had been convicted of liquor 
law violation, giving employee notice that he was relieved from service pending 
a formal investigation, held to constitute “notice” of termination of employment 
for purpose of canceling group insurance policy, notwithstanding subsequent hear- 
ing: such hearing being merely an opportunity for the employee to make showing 
for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Department 2. 

\ppeal from Superior Court, King County; Charles P. Moriarty, Judge. 

Action by Martha Greeley against the Aitna Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

Chas. W. Johnson, of Seattle, and Raleigh P. Swanner, of Pasco, for appellant. 

J. Speed Smith and Henry Elliott, Jr., both of Seattle for respondent. 

Parker, J. The plaintiff, Mrs. Greeley, seeks recovery as beneficiary upon two 
certificates of life insurance issued by the defendant insurance company to her 
deceased son, while he was an employee of the Northern Pacific Railway Com- 
pany, under two group life insurance policies issued by the insurance company to 
the railway company insuring the lives of certain of its employees. ‘Trial’ upon the 
merits in the superior court for King county, sitting without a jury, resulted in 
findings and judgment denying recovery upon the certificates, from which Mrs. 
Greeley has appealed to this court. This disposition of the case was by the trial 
court rested upon the theory that the insured had ceased to be an employee of 
the railway company, and that the railway company thereby acquired the right to 
cause the cancellation, and did effectually cause the cancellation, of the certificates 
insuring his life, over two months prior to his death. 


On October 1, 1924, the insurance company issued to the railway company two 
group insurance policies insuring the lives of certain of its employees. In connec- 
tion with and under these group policies, the insurance company issued certificates 
to certain individual employees, evidencing their respective insurance in effect while 
in the employ of the railway company. Two of such certificates were issued to 
Mrs. Greeley’s son while in the employ of the railway company. These certificates 
are the same in all respects, except as to amount of insurance. Each contains 
a provision, as follows: “This insurance may be terminated whenever said employee 
for any reason whatsoever ceases to be in the employ of the Northern Pacific Rail- 
way Company,” and contains a further provision that it is issued under and sub- 
ject to the terms and conditions of the group policies. Each of the group policies 
contains provisions as follows: 


“The employer may effect cancellation of insurance upon any employee insured 
hereunder upon or at any time after termination of employment. * * * The insur- 
ance of any employee insured under this policy shall cease to be in force at the 
end of the policy month in which employment terminated. * * * Temporary lay-off 
or leave of absence shall not be considered as termination of employment for the 
purpose of this insurance unless the employer shall so elect.” 


In February, 1927, the insured, while employed as a conductor by the railway 
company, became involved in a state intoxicating liquor law violation for which 
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he was adjudged guilty, and sentenced to serve 90 days in the county jail and to 
pay a fine. On February 28, 1927, the insured ceased to work for the railway com- 
pany. On March 8, 1927, the superintendent of the railway company notified the 
insurance company of the insured’s having ceased to work for the railway com- 
pany, and demanded cancellation of the certificate of insurance issued to the 
insured. The insurance company thereupon caused such cancellation to be made 
upon its records. On March 14, 1927, the superintendent of the railway company 
gave to the insured written notice as follows: 

“You are hereby notified that you are relieved from service, pending a formal 
investigation which will be held in my office at 9:30 A. M., Wednesday, March 
16th. You are charged with being an undesirable employé, specifically for viola- 
tion of liquor laws, to wit: On the 25th day of February, 1927, you were arrested for 
possessing, with intent to sell the same, about twelve gallons of whiskey, and on 
March Ist after pleading guilty to the offense above described, you were sentenced 
to serve a period of ninety days in the county jail and to pay a fine of $500.00.” 

The hearing thus accorded to the insured was continued to May 31, 1927, he 
being unable to be present at an early date because of the serving of his jail sen- 
tence. On that day a hearing was had; the insured being present. At the con- 
clusion of the hearing on that day, the insured was orally notified by the super- 
intendent of his decision against the insured, and that such decision would be con- 
firmed by letter. On the following day, June 1, 1927, the insured was notified in 
writing by the superintendent as follows: 

“Your testimony substantiates the charge made against you as set forth in let- 
ter notice of March 14th, 1927. * * * It is therefore my decision that you are 
permanently relieved from the service.” 

The insured died June 11, 1927. 

It is plain that the railway company had the right and power, upon the ter- 
mination of the employment of the insured, to cause his insurance certificates to 
be canceled; and that it did effectually so cause such cancellation because of the 
termination of his employment as of February 28, 1927, the last day he performed 
services for the company, if his employment was effectually terminated by the 
written notice of March 14th. Was that an effectual termination of the employ- 
ment of the insured? To state the facts as above summarized, which are shown 
beyond dispute, it seems to. us is sufficient argument leading to the conclusion that 
the employment of the insured was effectually terminated by the written notice 
of March 14, 1927, in any event for the purpose of enabling the railway company 
to cause cancellation of the certificates of insurance, since it had the right to elect 
to cause such cancellation, even though that employment termination might be 
held to be only temporary. We are also of the opinion that the hearing awarded 
to him later was but a furnishing to him of an opportunity to make a showing 
looking to his reinstatement rather than for the purpose of determining whether or 
not he should be finally discharged and that therefore the railway company was 
fully warranted in causing his insurance to be canceled, as for final termination 
of his employment, by the notice of March 14th. All that occurred after March 
14th, it seems to us, was but in confirmation of that employment ‘ermination, and 
did not constitute the termination of his employment at a later date. The employ- 
ment of the insured having terminated and the insurance certificate having been 
effectually canceled over two months prior to the death of the insured, there can- 
not be any recovery thereon. 

The judgment is affirmed. 

French, Main, and Fullerton, JJ., concur. 


HANSEN v. CENTRAL-VEREIN DER GEGENSEITIGEN UNTERSTU- 
ETZUNGS GESELLSCHAFT GERMANIA. 
Supreme Court of Wisconsin. Feb. 5, 1929. 
223 Northwestern Reporter 511. 
3. INSURANCE—WHETHER INSURED, ON UNFRIENDLY TERMS WITH 
FAMILY, WHO HAD BEEN ABSENT AND UNHEARD FROM FOR 
SEVEN YEARS, WAS IN FACT DEAD, HELD FOR JURY. 


In action on certificate of life insurance, question whether insured, who had 
had trouble with wife and children, and finally left home, and was arrested and 
convicted for abandonment, and placed on probation, and shortly thereafter dis- 
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appeared, and had not been heard from for more than seven years, was in fact de- 
ceased, held for jury. 

(For other cases, see Insurance, Dec. Dig. §668[11].) 

Appeal from a judgment 7 the Circuit Court for Milwaukee County; R. S. 
Cowie, Judge. Reversed. 

Action by Auguste Hansen, begun June 29, 1926, against the Central-Verein 
Der Gegenseitigen Unterstuezungs Gesellschaft Germania, to recover on a certifi- 
cate of insurance on the life of the plaintiff’s husband, who had not been heard 
of for more than seven years. From a judgment for the plaintiff, entered Febru- 
ary 20, 1928, the defendant appealed. 

The plaintiff's husband drank to excess. He had trouble with his wife and 
children. He finally left home and went to room elsewhere in the city of Milwau- 
kee. Plaintiff then had him arrested for abandonment. He was adjudged guilty 
and placed on probation in May, 1918. Shortly thereafter he disappeared, and has 
not been seen or heard from since that time, so far as disclosed by the proof, al- 
though the police, the probation officers, and the members of his family have made 
efforts to find him. 

The case was tried before a jury. At the close of the trial, the court directed 
the jury to find a verdict for the plaintiff, which recited that the jury, “by direction 
of the court, finds for the plaintiff.” No exception was taken to the order of the 
court directing the verdict. 

Walter H. Bender, of Milwaukee, for appellant. 

Rubin, Zabel & Rouiller, of Milwaukee, for respondent. 

Stevens, J. [1] The case presents the question whether this court can review 
the action of the trial court in directing the verdict in the absence of an exception 
to such direction. Section 274.34 provides: “Upon an appeal from a judgment, 
* * * the supreme court may review any intermediate order or determination of the 
court below, which involves the merits and necessarily affects the judgment, appear- 
ing upon the record transmitted or returned from the circuit court, whether the 
same were excepted to or. not.” 

The verdict “involves the merits and necessarily affects the judgment,” and it 
appears “upon the record transmitted.” This direction by the court may therefore 
be reviewed without an exception. Rosenthal v. Vernon, 79 Wis. 245, 250, 251, 48 
N. W. 485. The cases which hold that an exception is essential to review an order 
directing a verdict are all cases in which it did not appear upon the face of the 
verdict that it was rendered by direction of the court, with the single exception of 
Holum y. Chicago, M. & St. P. R. Co., 80 Wis. 299, 303, 50 N. W. 99. In that 
case the court based its decision upon the fact that no exception was taken to the 
order directing the verdict, and apparently overlooked the fact that the verdict upon 
its face recited that it was rendered by direction of the court. The statute at that 
time contained the same provision as that quoted above from section 274.34 of the 
Statutes. It is apparent that there was no thought that the court was overruling 
Rosenthal vy. Vernon, because that case was not mentioned, although it was decided 
in the same year and by the same judges who participated in the decision of Rosen- 
thal v. Vernon. 

{2, 3] 2. The case also presents the question whether the presumption of death 
arises from seven years’ absence unheard of, where the person whose continuance 
of life is in question left his home under such circumstances that he would not 
naturally be expected to communicate with his family. The presumption of death 
from long-continued absence is of ancient origin. But the rule which gives rise to 
ihe presumption after seven years’ absence is modern, comparatively speaking. The 
period of seven years was adopted, because that was the time fixed by acts of the 
Inglish Parliament relating to bigamy and the termination of life estates and 
leases. 

The text-writers took a large part in the formulation of the rule, basing their 
text upon the early English cases, which had permitted jurors to find death in 
cases involving bigamy and leases or estates for life from the fact that a person 
had been unheard of, after seven years’ absence. In later cases the courts and 
text-writers reason by analogy from the statutes relating to bigamy and the ter- 
mination of life estates and leases, so as to permit the presumption of death in 
other cases after seven years’ absence. Doe v. Jesson, 6 East, 80, 85; Thayer, Pre- 
liminary Treatise on Evidence, 319-324. “Like all other rules, it took its shape from 
necessity—the necessity of settling property rights and very often status. As the 
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courts had to resort to the presumption of the continuance of life, in the absence 
of direct proof of life or death, in order to settle important rights which were 
often involved, it became equally necessary to adopt some counter presumption in 
classes of cases where the death of the person Would in the ordinary course of 
events seem more probable than the ‘continuance of life. Accordingly, in analogy 
to certain English statutes, the courts adopted the rule that ‘a person, shown not 
to have been heard of for seven years by those (if any) who, if he had been alive, 
would naturally have heard of him, is presumed to be dead, unless the circumstances 
of the case are such as to account for his not being heard of without assuming his 
death.” ” 1 Jones, Commentaries on Evidence, 302, 303. 

This presumption of death is based on the fact that persons who are absent 
from their homes will naturally return, or at least communicate with their relatives 
and friends at home. While some of the earlier writers stated that the presump- 
tion of death arose from lack of information after seven years’ absence, the mod- 
ern writers make it an essential part of the rule that the absent person shall 
have been unheard of by those who would naturally have received news from him, 
if he had been alive. Thayer, Preliminary Treatise on Evidence, 325; Stephen, Evi- 
dence, 149; 4 Wigmore, Evidence, 3579; 2 Chamberlayne, Modern Law of Evidence, 
p. 1347; Jones, Commentaries on Evidence, 302; 17 C. J. 1173. 

The decisions in other jurisdictions collected in the brief of the appellant sus- 
tain the rule stated by the modern text-writers. The cases in which the rule as to 
the presumption of death arising from seven years’ absence has been applied in 
Wisconsin were all cases where the absent person was upon affectionate, or at least 
friendly, terms with the members of his family at the time he left home, with the 
single exception of Ewing v. Metropolitan Life Ins. Co., 191 Wis. 299, 210 N. W. 
819, where there seems to have been some dissatisfaction with home conditions. But 
there was no such break in the home ties as is shown by the proof in this case. 
It is stated in the Ewing Case that it has been held that the presumption of death 
is not rebutted by proof that the absent person is a fugitive from justice. That 
statement was not essential to the decision. It was based upon a case which arose 
under a statute which made absence for seven years alone presumptive evidence of 
death. “The fact that the absent person is a fugitive from justice does not pre- 
vent the presumption from arising, but is admissible to rebut the presumption of 
death.” 8 R. C. L. 708, 709. 

In the case at bar there is every reason to believe that the insured would not 
communicate with his family, with whom his relations had been so strained as to 
cause him to leave the family home, and as to cause the family to procure his ar- 
rest and conviction for the criminal offense of abandonment. Under such circum- 
stances it cannot be said as a matter of law that one who had violated his proba- 
tion would he likely to communicate with the members of his family, whom he 
knew had caused his arrest, and who would in all probability give to the police any 
information that they had received concerning his whereabouts. 

The proof did not warrant the court in finding as a matter of law that the in- 
sured was dead. The most that can be said is that the proof presented an issue 
of fact for the jury as to whether the insured was in fact deceased. It follows that 
the judgment must be reversed, and a new trial ordered. 

So ordered. 

Vinje, C. J., took no part. 
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FIREMAN’S FUND INS. CO et al. v. BORSCHOW. (No. 5282.) 
Circuit Court of Appeals, Fifth Circuit. January 17, 1929. 
30 Federal Reporter (2d) 18. 

1. INSURANCE—PROOFS OF LOSS ACCEPTED BY INSURERS HELD AD- 
MISSIBLE TO SHOW COMPLIANCE WITH TERMS OF FIRE POLI- 
CIES, NOTWITHSTANDING ATTACHED ESTIMATE OF COST OF 
NEW SIMILAR BUILDING. 

In action on fire insurance policies, proofs of loss which were accepted by in- 
surers and retained and produced by them on trial held admissible to show compli- 
ance with terms of policies as to furnishing them, notwithstanding that there was 
attached to them document estimating cost of new building similar to one destroyed. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 


2. INSURANCE—INSURERS, RECEIVING PROOFS OF LOSS WITHOUT 
QUESTION, WAIVED DEFECTS IN FORM. 
Fire insurance companies by receiving proofs of loss without question, waived 

any defect in form. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

3. INSURANCE—RECITAL AS TO VALUE IN PROOFS OF LOSS WAS 

NOT BINDING ON INSURERS. ; 

_ Recital as to value in proofs of loss held not binding on fire insurance compan- 

ies. 
(For other cases, see Insurance, Dec. Dig. § 550.) 

4. INSURANCE—SUFFICIENCY OF PROOF OF LOSS UNDER FIRE POL- 
ICY IS USUALLY JURY QUESTION. 

Sufficiency of proof of loss under fire policy is usually question for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from the District Court of the United States for the Western District 
of Texas; Charles A. Boynton, Judge. 


Separate suits by Max Borschow against Fireman’s Fund Insurance Company 
and five other insurance companies were consolidated for trial. Judgment for plain- 
tiff, and defendants appeal. Affirmed. 


F. A. Rittenhouse and Frank E. Lee, both of Oklahoma City, Okl., and Robert 
L. Holliday, of El Paso, Tex., for appellants. 

Eugene T. Edwards, of El] Paso, Tex., for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Foster, Circuit Judge. Appellee brought separate suits in a state court against 
appellants, six insurance companies, to recover on various policies of fire insurance 
covering a building owned by him in Sulphur, Okl., the policies totalling $24,500 and 
containing the three-fourths insurance clause. The suits were removed to the Dis- 
trict Court, and consolidated for trial, by agreement. Appellee alleged his loss to 
be more than $63,000. The jury found the cash value of the building at the time 
of the fire to be $42,480, and on that verdict a judgment was rendered for the full 
amount of the policy against each defendant. Various errors are assigned and will 
be considered in the course of the opinion. 

[1-4] Appellee offered in evidence proofs of loss submitted to appellants. Their 
admission was objected to on the grounds that they were insufficient as proofs of 
loss under the terms of the policy, for various reasons, and because there was at- 
tached to them a document estimating the cost of a new building, similar to the one 
destroyed by fire, to be $63,396, the same amount alleged to have been lost. On 
this it was contended that the proofs of loss showed on their faces that the loss 
claimed was not the actual cash value of the building, at or immediately prior to the 
fire. Error is assigned to the overruling of these objections. 

It appears that proofs of loss were accepted by appellants and retained. They 
were produced by them on the trial. It is not contended that they were not fur- 
nished in time, nor is it shown that any objection was made to receiving them. The 
proofs of loss were admissible to show compliance with the terms of the policy as 
to furnishing them. By receiving them without question, appellants waived any de- 
fect in form. Crotty v. Union Mutual Life Insurance Co., 144 U. S. 621, 12 S. Ct. 
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749, 36 L. Ed. 566. The recital as to the value in the proofs was not binding on 
appellants, and the rule is that the sufficiency of the proofs of loss under the policy 
is usually a question for the jury. Royal Insurance Co. v. Miller, 199 U. S. 353, 26 
S. Ct. 46, 50 L. Ed. 226. There is nothing to show that appellee intended any fraud 
in fixing his loss at the amount estimated for rebuilding, and neither appellants nor 
the jury were deceived by his so doing. It cannot be said, as a matter of law, that 
claiming the value of an old building to be the same as its replacement cost is so 
inconsistent with truth as to warrant the exclusion of the proof of loss. We find 
no merit in this assignment. 

Error is assigned to the overruling of a demurrer to the evidence at the close 
of the plaintiff’s case and to the refusal of the court to direct a verdict for appel- 
lants, both based mainly on the admission of the proof of loss. As to this it is 
enough to say, in addition to the above, that the case was submitted to the jury on 
conflicting evidence, by a charge of the court not objected to in any way, and there 
was sufficient proof to sustain the verdict. 

[5] The third assignment of error is as follows: 

“That said Court erred in admitting other evidence over the objections of the 
defendants which were not competent and relevant to said cause and to which ac- 
tion of the Court the defendants and each of them accepted.” 

The fourth assignment is in about the same form. These assignments do not 
conform to our rule No. 11, which provides that an assignment of error shall set 
out separately, and particularly each error asserted and intended to be urged. When 
the error alleged is to the admission or rejection of evidence, the assignment of 
error shall quote the full substance of the evidence admitted or rejected. We have 
repeatedly pointed out that an assignment of rror to the admission or rejection of 
testimony in such general terms as the assignments above quoted furnishes no guide 
to the ruling to which exception was taken. We could not, if we were so minded, 
read through the record, which in this case is voluminous, and determine what ap- 
pellants had in mind in drawing the assignments. We must decline to consider these 
assignments. 

The other assignments of error are entirely without merit, and need not be dis- 
cussed. 

Reversible error is not shown. 

Affirmed. 


BOOTH v. CONCORDIA FIRE INS. CO. OF MILWAUKEE. (No. 2767.) 
Circuit Court of Appeals, Fourth Circuit. January 15, 1929. 
30 Federal Reporter (2d) 20. 
1. INSURANCE—PROCURING OF ADDITIONAL INSURANCE AVOIDED 
FIRE POLICY UNDER PROVISIONS RELATING THERETO, UNLESS 
PROVIDED FOR BY WRITTEN AGREEMENT ADDED TO POLICY. 


Under fire policy avoiding liability, where insured has additional insurance, pro- 
curing of additional insurance avoids policy, unless provided for by written agree- 
ment added thereto, notwithstanding additional insurance may be invalid. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

2. INSURANCE—AGENT’S KNOWLEDGE OF ADDITIONAL INSURANCE 
DOES NOT ESTOP INSURER FROM INSISTING ON CONDITION 
AGAINST SUCH INSURANCE. ‘ 
Mere knowledge of additional insurance on property insured under fire policy 

on part of agent issuing the policy does not estop the company from insisting on 

the condition against additional insurance or constitute a waiver thereof. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE—TO AVOID FIRE POLICY FOR ADDITIONAL INSUR- 
ANCE, ANOTHER CONTRACT MUST HAVE BEEN PERFECTED. 
To avoid fire policy under condition against other insurance, another contract of 
insurance must have been perfected, even though the contract of insurance be rend- 
ered invalid by some of the conditions of the policy issued pursuant thereto. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 
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4. INSURANCE—INCOMPLETE INSURANCE DOES NOT BREACH CON- 
DITION AGAINST ADDITIONAL INSURANCE. 
Incomplete insurance is not a breach of condition of fire policy against addi- 
tional insurance. 
(For other cases, see Insurance, Dec. Dig. § 336[1].) 


5. INSURANCE—WHETHER INSURED ACCEPTED POLICY AS BIND- 
ING CONTRACT SO THAT POLICY SOUGHT TO BE RECOVERED 
a VOID BECAUSE OF ADDITIONAL INSURANCE HELD FOR® 
JURY. 

Whether insured accepted fire policy in another company as a binding contract 
of insurance so as to avoid policy on which recovery was sought because of viola- 
tion of condition against additional insurance held question of fact for jury under 
evidence showing insured did not intend to take out additional insurance, and that 
such insurance was a mistake. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Appeal from the District Court of the United States for the Western District 
ot South Carolina, at Greenville; Henry H. Watkins, Judge. 

Action by Mrs. Josie Tench Booth against the Concordia Fire Insurance Com- 
pany of Milwaukee. Judgment for defendant, and plaintiff appeals. Reversed, and 
remanded for new trial. 

. J. McSwain, of Greenville, S. C. (P. N. Becton, of Greenville, S. C., on the 
brief), for appellant. 

Joseph L. Nettles, of Columbia, S. C. (Stephen Nettles, of Greenville, S. C., on 
the brief), for appellee. 


Before Waddill and Parker, Circuit Judges, and Coleman, District Judge. 

Parker, Circuit Judge. This was an action at law instituted by the plaintiff, 
Mrs. Josie Tench Booth, to recover on a policy of fire insurance issued by the de- 
fendant, Concordia Fire Insurance Company. Defendant admitted the issuance of 
the policy and the loss by fire, but pleaded that the policy was rendered void be- 
cause of violation of the condition against additional insurance; the additicnal in- 
surance relied upon being a policy alleged to have been issued by the Hartford Fire 
Insurance Company. The case was three times tried in the court below. On the 
first two trials the jury failed to agree. On the last the trial judge directed a ver- 
dict for defendant, and plaintiff has appealed, assigning such direction of verdict 
as error. The sole question in the case is whether, viewing the evidence in the light 
most favorable to plaintiff, it shows conclusively that a contract of insurance was 
made between plaintiff and the Hartford Company, or whether it merely presents a 
question for determination by the jury. 


The evidence shows that plaintiff is an illiterate woman living near the city of 
Greenville, S. C. Defendant’s policy was issued to her on July 1, 1926. A short 
while prior thereto she had applied to the agent of the Hartford for a policy, and 
had told him that she would have to pay the premiums with money received from a 
son in a distant city. Hearing from this son that she need not expect further 
money from him, she testifies that she wrote a letter to the Hartford agent and told 
him that she was unable to pay the premium, and directed that he cancel the appli- 
cation for the policy. Subsequently she made application for and received the policy 
from the defendant company, being allowed 60 days by the local agent in which to 
pay the premium. 


The Hartford policy bears date of July 13, 1926, and plaintiff testifies that some 
time after she received the policy from defendant the Hartford agent came to her 
home during her absence and left this policy there. It was not countersigned by 
the local agent of the Hartford, although bearing upon its face the statement that it 
would be valid only when so countersigned. Plaintiff testifies that she did not re- 
gard it as a valid and binding instrument because not countersigned, but thought 
that the Hartford agent was simply trying to induce her to take a policy, and that 
she paid no further attention to it. The Hartford agent testifies that plaintiff exe- 
cuted notes for the premium at the time the policy was delivered; but she denies 
this, and claims that the notes relied on were obtained at the time of the application 
for the policy which she countermanded, and that they were then signed in blank. 
She says that, when the Hartford policy was handed to her by the person with 
whom it had been left by the Hartford agent, she looked at it and said it was “no 
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account” ; that she had not paid for it; and that she gave it no further considera- 
tion. 

Plaintiff contends that she desired only one policy of insurance on her property; 
that she applied for the policy to defendant after she had directed the Hartford 
agent to cancel her application; and that she paid the premium to defendant and 
paid no premium to the Hartford. She testifies that she did not intend to accept 
a policy from the Hartford, did not consider the Hartford policy in force, and 

de no claim under it when the fire occurred. There is no evidence nor is there 
allegation that the fire was of incendiary origin, nor is there anything to indicate 
that plaintiff has attempted to take any advantage of either of the companies. On 
the contrary, when the proofs of loss were made out, she expressly directed that a 
statement be inserted that she was claiming nothing from the Hartford Company. 

The defendant’s policy contained the standard provision with regard to addi- 
tional insurance, as follows: 

“Unless otherwise provided by agreement in writing added hereto this company 
shall not be liable for loss or damage occurring. 

“Other Insurance. (a) while the insured shall have any other contract of in- 
surance, whether valid or not, on property covered in whole or in part by this pol- 
icy.” 

{1, 2] It is well settled that under this provision the procuring of additional 
insurance avoids the policy, unless provided for by written agreement added thereto. 
26 C. J. 256 et seq. And this result follows, notwithstanding the additional insur- 
ance may be invalid. Sugg v. Hartford Ins. Co., 98 N. C. 143, 3 S. E. 732; Spann 
v. Phoenix Ins. Co., 83 S. C. 262, 65 S. E. 232; 26 C. J. 262. And mere knowledge 
of such additional insurance on the part of the agent issuing the policy does not 
estop the company from insisting upon the condition or constitute a waiver thereof. 
Northern Assurance Co. v. Grand View Building Ass’n, 183 U. S. 308, 22 S. Ct. 
133, 46 L. Ed. 213; Northern Assurance Co. v. Case (C. C. A. 4th) 12 F. (2d) 551. 
And this rule, we think, is not modified by any of the South Carolina statutes re- 
lied upon by appellant. Rabb v. N. Y. Life Ins. Co., 108 S. C. 138, 93 S. E. 711; 
Order of United Commercial Travelers v. Belue (C. C. A. 4th) 263 F. 502, opinion 
adopted by South Carolina Supreme Court in Belue v. United Com. Travelers, 121 
S.C 179 417; S. SS. 


[3, 4] But, to avoid the policy under the condition against other insurance, it is 
necessary that another contract of insurance be perfected, that is, that there be a 
meeting of the minds on the other contract, even though it be rendered invalid by 
some of the conditions of the policy issued pursuant thereto. Incomplete insurance 
is not a breach of the condition. National Mutual Fire Ins. Co. v. Duncan, 44 Colo. 
472, 98 P. 634, 20 L. R. A. (N. S.) 340. And “additional insurance issued by mis- 
take without the request of insured and which he does not seek to enforce will not 
avoid a prior policy.” 26 C. J. 261; North British, etc., Ins. Co. v. Robertson, 134 
Ky. 529, 121 S. W. 630. 

[5] Under the evidence in this case the crucial question is whether there was a 
meeting of the minds on the contract embodied in the Hartford policy; that is, 
whether plaintiff accepted that policy as a binding contract of insurance. If she 
did, as testified by the Hartford agent, the defendant’s policy was avoided, even 
though the Hartford policy was invalid. If, on the other hand, she did not intend 
to enter into a contract with the Hartford Company, had attempted to revoke her 
application to it for a policy, and disregarded the policy left at her home because 
she thought it was worthless on account of not being countersigned by the local 
agent, then there was no meeting of the minds on the Hartford contract, and the 
condition of defendant’s policy was not violated. The question in the case, then. 
is a question of fact upon which the evidence is conflicting, and it should have been 
submitted to the jury for determination. 

[6] The defendant relies upon Patrick v. Bowman, 149 U. S. 411, 13 S. Ct. 
866, 37 L. Ed. 790, which holds that, where an offer is accepted before notice of 
revocation is received, the contract is not impaired by the fact that a revocation had 
been mailed before the letter of acceptance; but we do not think that that case has 
any application here. Defendant’s contention is that revocation of the offer made 
to the Hartford agent is not shown to have reached him, and that delivery of a pol- 
icy in accordance with the application completed the contract. This would be a 
rather technical ground upon which to base the forfeiture of plaintiff's policy with 
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defendant, in view of her testimony as to her attempted revocation and of the rule 
that forfeitures are not favored by the law; but the position, we think, is not open 
to defendant, for the reason that the Hartford policy did not purport to be a policy 
delivered in accordance with the application, but, on the contrary, purported to be 
void because not countersigned by the local agent. The whole matter, therefore, 
comes back to the question as to whether there was a meeting of the minds of the 
parties on a contract of insurance, and whether, pursuant thereto, the Hartford pol- 
icy was delivered and accepted. lf, as we must assume for the purposes of the mo- 
tion to direct a verdict, the plaintiff did not intend to insure with the Hartford, if 
she attempted to cancel her application to that company when she learned that she 
could not pay the premium according to its requirements, and if she ignored the 
policy later left at her home by the Hartford agent because it appeared to be void 
upon its face, it would be a mockery of justice to hold that the policy which de- 
fendant issued and for which it collected premiums was forfeited because the Hart- 
ford agent denied receiving the letter canceling the application. To so hold would 
be to invoke against plaintiff a forfeiture on account of other insurance, when, if 
her version of the matter is correct, she did not intend to take other insurance and 
the issuance thereof was a mistake. We know of no decision which would justify 
us in laying down so harsh a rule. 

From what has been said, it follows that the learned and careful District Judge 
erred in directing a verdict for defendant, and the judgment of the District Court 
is accordingly reversed, and the cause is remanded for a new trial. 

Reversed. 


HARRIS v. NORTH BRITISH & MERCANTILE INS. CO., Limited. 
(No. 5405.) 
Circuit Court of Appeals, Fifth Circuit. January 17, 1929. 
30 Federal Reporter (2d) 94. 

1. INSURANCE—REQUIREMENT OF FIRE POLICY AS TO PROOF OF 
LOSS WITHIN 60 DAYS HELD CONDITION PRECEDENT TO RIGHT 
OF INSURED TO MAINTAIN SUIT. 

Requirement of fire policy to effect that insured must furnish proof of loss 
within 60 days held to constitute a condition precedent to right of insured to main- 
tain suit thereon, as being a contractual limitation of time upon the right to make 
proof of loss, as well as upon the right to maintain suit without any question of for- 
feiture. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE—INSURED CANNOT SHOW FULL COMPLIANCE WITH 
CONDITION OF PROOF OF LOSS AFTER LAPSE OF 60 DAYS AL- 
LOWED THEREAFTER. 

Where time of compliance with condition of proof of loss under fire policy 
within 60 days was made an essential element thereof, insured cannot show full 
compliance with such requirement after lapse of 60 days from date of fire. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

Appeal from the District Court of the United States for the Middle District 
of Georgia; Bascom S. Deaver, Judge. 

Action by Lamar Harris, individually and for the use of another, against the 
North British & Mercantile Insurance Company, Limited. Judgment of dismissal, 
and plaintiff appeals. Affirmed. 

William L. Erwin and Abit Nix, both of Athens, Ga., and H. C. Cox, of Mon- 
roe, Ga. (J. L. Newton, of Social Circle, Ga., and Erwin, Erwin & Nix, of Athens, 
Ga., on the brief), for appellant. 

T. A. Hammond and Alex W. Smith, Jr., both of Atlanta, Ga. (Smith, Ham- 
mond & Smith, of Atlanta, Ga., and Walter G. Cornett, of Athens, Ga., on the 
brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. This. was an action on a policy of five insurance. The 
insured alleged a loss by fire that was covered by the policy, but his petition affir- 
matively disclosed that he had failed to make sworn proof of loss within 60 days 
after the fire. On motion of the insurer, judgment was entered dismissing the peti- 
tion; and the insured appeals. 

The policy sued on was in the New York standard form. It contains several 
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requirements with which the insured must comply, one of them being that “if fire 
occur the insured shall * * * within sixty days after the fire’ make sworn proof 
of loss, and contains a provision that “no suit or action on this policy for the re- 
covery of any claim, shall be sustainable in any court of law or equity until after 
full compliance by the insured with all the foregoing requirements, nor unless com- 
menced within twelve months next after the fire.” Other provisions of the policy 
are to the effect that it shall be void if there exist or shall occur any one of a large 
number of contingencies, including misrepresentation or fraud by the insured, other 
undisclosed insurance, unauthorized use, and incumbrances; and that the insurer shall 
not be liable for various causes of loss, among which are mentioned insurrection, 
theft, and negligence of the insured; or for the loss by fire of described kinds of 
personal property. But all these provisions, in regard to the policy being or be- 
coming void and the insurer not being liable, are such as affect the risk, and no one 
of them deals with the failure of the insured, in the event of fire, to make proof 
of loss or with his right to maintain suit. The petition does not raise the question 
of waiver, or of estoppel. 

The decisions of the state courts are in conflict on the question whether a fail- 
ure by the insured under this form of policy to make proof of loss within the time 
stipulated operates to bar a recovery. See Note in 58 L. R. A. (N. S.), 1214, 1215. 
The cases which sustain the right of recovery adopt the argument that the insur- 
ance company is attempting to enforce a forfeiture for a failure to comply with a 
provision which is not included among specifically enumerated grounds of forfei- 
ture; and, strictly construing the policy against the insurer, the conclusion is reached 
that the failure to make proof of loss within the stipulated time has the effect only 
of postponing suit, provided such postponement does not extend beyond the time 
limit provided by the policy for bringing suit. 

[1, 2] In our opinion the better view is that the requirement of proof of loss by 
the insured within the 60-day limit provided by this standard form of policy is a 
condition precedent to the right of the insured to maintain suit. This appears to be 
the prevailing view in the federal courts. Missouri Pac. Ry. Co. v. Western Assur- 
ance Co. (C. C.) 129 F. 610; San Francisco Savings Union v. Western Assurance 
Co. (C. C.) 157 F. 695; Bank v. Hartford Fire Insurance Co. (D. C.) 1 F. (2d) 43. 
In Imperial Fire Insurance Co. v. Coos County, 151 U. S$; 452ye4 S. Ct. 379, 38 L. 
Ed. 231, it was said: “Contracts of insurance are contracts of indemnity upon the 
terms and conditions specified in the policy or policies, embodying the agreement of 
the parties. * * * If the insured cannot bring himself within the conditions of the 
policy, he is not entitled to recover for the loss. * * * The compliance of the as- 
sured with the terms of the contract is a condition precedent to the right of recov- 
ery.” It is not shown that the policy was forfeited or rendered void, or that the 
insurance company was not liable. There is therefore no question of forfeiture in- 
volved. But the insured agreed to a requirement that he would make proof of 
loss within 60 days after a fire, and that no action on the policy should be sustained 
until after full compliance with that requirement. In other words, there was a con- 
tractual limitation of time upon the right to make proof of loss as well as upon 
the right to maintain suit. That limitation is not attacked as unreasonable, and 
does not appear to be so. It was mpossible for the insured to show “full compli- 
ance” with the requirement as to proof of loss after 60 days had elapsed from the 
date of the fire; for time of compliance was made an essential element of the re- 
quirement. . White v. Home Mutual Insurance Co., 128 Cal. 131, 60 P. 666. 

The judgment is affirmed. 


HARTFORD FIRE INS. CO. v. ISBELL. (7 Div. 734.) 
Supreme Court of Alabama. Nov. 1, 1928. 
Rehearing denied Jan. 24, 1929. 

119 Southern Reporter 834. 

1. INSURANCE—EVIDENCE THAT FIRE MARSHAL. SHORTLY AFTER 
FIRE, SEARCHED PLAINTIFF’S HOUSE WITHOUT FINDING 
GOODS, HELD ADMISSIBLE ON ISSUE OF INCENDITARISM. 

In action on fire policy covering stock of goods, in which it was claimed that 
fire was incendiary, testimony that fire marshal, shortly after the fire. came to plain- 
tiff’s house and searched it without finding any goods there, held admissible in re- 
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buttal, where defendant had introduced testimony that shortly before the fire goods 

had been removed from storehouse to plaintiff’s dwelling. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

2. INSURANCE—WHETHER INSURED WILFULLY BURNED GOODS 
HELD QUESTION FOR JURY. 

In action on fire policy covering stock of goods, question whether the insured 
wilfully burned the goods, avoiding liability on policy, held question of fact for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. INSURANCE—WHETHER INVENTORY, WHICH POLICY REQUIRED, 
HAD BEEN PREPARED SUBSEQUENT TO FIRE, HELD QUESTION 
FOR JURY. 

In action on fire policy, covering stock of goods, which required insured to keep 
set of books and inventory, question whether inventory had been conceived and pre- 
pared after the fire in order to make good plaintiff’s claim was question of fact for 
jury. 

(For other cases, see Insurance, Dec. Dig. §$ 668[4].) 

4. INSURANCE—DESTRUCTION OF INTEGRITY OF SAFE REQUIRED 
FOR INSURED’S BOOKS, BY EVENT OUTSIDE CONTRACT, WILL 
NOT DEPRIVE INSURED OF PROTECTION UNDER FIRE POLICY. 
Happening of an event, beyond the contract of the insured, which destroys integ- 

rity of safe, will not deprive insured of protection, under fire policy covering stock 

of goods which requires that books and inventory must be securely locked in fire- 
proof safe. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

5. INSURANCE—RECOVERY UNDER FIRE POLICY CONTAINING FIRE- 
PROOF SAFE CLAUSE HELD NOT DEFEATED BY DESTRUCTION 
OF BOOKS BY FIRE DUE TO DRILLING HOLE IN SAFE BY UN- 
KNOWN PERSONS. 

In action on fire policy covering stock of merchandise and requiring insured to 
keep set of books and inventory securely locked in fire-proof safe, failure of promis- 
sory warranty by destruction of the books in the fire he/d not to avoid policy, where 
books were kept in iron safe, but hole had been drilled in the safe by unknown per- 
sons, so that value of records as evidence was largely destroyed. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

6. INSURANCE—SUFFICIENCY OF INSURED’S BOOKS, WHICH FAILED 
TO GIVE YEAR COVERING ITEMS ENTERED, HELD FOR JURY, 
verte BOOKKEEPER COULD ESTIMATE VALUE OF STOCK DES- 

TROYED. 

In action on fire policy covering stock of goods and containing warranty that 
insured would keep “set of books which shall clearly and plainly present a complete 
record of business transactions,” books showing items of entry dated merely with 
reference to month and day of month, without reference to year, held not as matter 
of law insufficient, preventing recovery on policy; but sufficiency of books was ques- 
tion for jury, where plaintiff's bookkeeper could from the data furnished by the 
books estimate the value of the stock at the time of the fire. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

7. INSURANCE—BOOKS ARE SUFFICIENT, UNDER WARRANTY IN 
FIRE POLICY, IF BOOKKEEPERS CAN ASCERTAIN PURCHASES 
AND DISTINGUISH CASH AND CREDIT TRANSACTIONS. 

Under fire policy containing warranty that books and inventory will be kept, 
it is sufficient if books are kept in such manner that, with the assistance of those 
who kept them or understood the system by which they were kept, the amount of 
purchases and sales can be ascertained and cash transactions distinguished from 
those of credit. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


8. INSURANCE—FAILURE OF BOOKS TO SHOW SPECIFIC GOODS 
SOLD FOR CASH WAS NOT BREACH OF INSURED’S WARRANTY 
TO KEEP BOOKS, WHERE ITEMS SHOWED CREDIT SALES AND 
AMOUNTS COLLECTED FROM CASH SALES. 

Books kept by insured covering stock of merchandise covered by fire policy 
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sufficiently complied with warranty requiring maintenance of books clearly and plain- 

ly presenting record of business transactions, notwithstanding failure to show specific 

goods sold for cash, where they showed the items of credit sales and the amounts 
collected from cash sales. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

On Rehearing. 

9. INSURANCE—INSURANCE COMPANY SUED ON FIRE POLICY COV- 
ERING GOODS HAD BURDEN TO PROVE INSURED’S BREACH OF 
PROMISSORY WARRANTY TO KEEP BOOKS OF ACCOUNT. 

In action on fire policy, covering stock of goods, which contained promissory 
warranty requiring insured to keep books of account, insurance company had burden 
of proof to show insured’s breach of such warranty. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

Appeal from Circuit Court, Shelby County; E. S. Lyman, Judge. : 

Action on a policy of fire insurance by J. L. Isbell against the Hartford Fire 
Insurance Company. From a judgment for plaintiff, defendant appeals. Affirmed. 

Coleman, Coleman, Spain & Stewart, of Birmingham, and John J. Haynes, of 
Columbiana, for appellant. 

Leeper, Wallace & Saxon and L. H. Ellis, all of Columbiana, for appellee. 

Sayre, J. Appellee brought his action on a policy of fire insurance. Appellee 
was a merchant, and the policy covered his stock of goods which was destroyed by 
fire in July, 1925. The policy contained the following covenants : 

“Warranty to keep books and inventories and to produce them in case of loss. 
The following covenant and warranty is hereby made a part of this policy: 

“1. The assured will make a complete itemized inventory of stock on hand at 
least once in each calendar year, and unless such inventory has been taken within 
twelve calendar months prior to the date of this policy, one shall be taken in detail 
within thirty days of issuance of this policy, or this policy shall be null and void 
from such date, and upon demand of the assured the unearned premium from such 
date shall be returned. = 

“2. The assured will keep a set of books which shall clearly and plainly present 
a complete record of business transactions, including all purchases, sales and ship- 
ments, both for cash and credit, from date of inventory, as provided for in first 
section of this clause, and during the continuance of this policy. 

“3. The assured will keep such books and inventory, and also the last preceding 
inventory, if such has been taken, securely locked in a fire proof safe at night, and 
at all times when the premises mentioned in this policy are not actually open for 
business; or, failing in this, the assured will keep such books and inventories in 
some place not exposed to fire, which would destroy the property hereby insured. 


“In the event of failure to produce such set of books and inventories for the 
inspection of this company, this policy shall be null and void, and such failure shall 
constitute a perpetual bar to any recovery thereon.” 


{1] One ruling only on the numerous exceptions reserved as to questions of evi- 
dence is noted in the assignments of error. Appellant’s brief fails to refer to that 
page of the transcript which shows the exception in question, as Supreme Court 
Rule 10 requires. Nor does the index or the assignment of errors help to cure the 
omission,- which might well cause some inconvenience in the consideration of a rec- 
ord of several hundred pages. . Nevertheless, we have examined the exception and 
find that the ruling complained. of can hardly suffice for the reversal of the judg- 
ment under review. It is this: Plaintiff was allowed, over defendant’s objection, to 
ask Mrs. Isbell, plaintiff's wife, whether, a few days after the fire, the state fire 
marshal came to her house—this, evidently, as introductory of the further statement 
by the witness that “they” searched her home without finding any goods stored 
there. In view of the fact that defendant appellant had introduced testimony tend- 
ing to show that shortly before the fire goods had been removed from the store- 
house in which plaintiff did business to the dwelling where plaintiff and his wife 
lived, this evidence, because of the time elapsed, was weak and inconclusive, but com- 
petent and relevant in the way of rebuttal. 


[2] The cause was tried on two well-defined issues: (1) Whether plaintiff's 
stock of goods had been willfully burned by the assured; (2) whether plaintiff had 
complied with so much of what is commonly referred to as the “Iron-Safe Clause, 












Fire] Hartford Fire Ins. Co. v. Isbell 943 


quoted above, as required the assured to take an inventory and keep “a set of books 
which shall clearly and plainly present a complete record of business transacted, in- 
cluding,” etc., and to produce the same for inspection in the event of a fire. 


There is no need to discuss the first named of these issues, for it presented a 
question of fact as to which different inferences might have been drawn, it may, 
for the argument, be conceded. But it is altogether impossible to affirm that the 
weight of the evidence was on the side of defendant, or that the court should have 
set aside the verdict on this ground. 

[3] In the brief stress is laid upon the proposition that the inventory produced 
by plaintiff along with his proof of loss was not the inventory required by the war- 
ranty of the policy, but had been conceived and prepared after the fire in order to 
make good plaintiff’s claim. This contention involved also a question of fact which 
was properly left by the trial court to remain as the jury found it in their verdict. 

The vital question presented by the record is whether plaintiff kept books of 
account as the policy of insurance prescribed that he should. Defendant insists that 
as matter of law plaintiff failed in this respect to make out his case. As to the 
charge that plaintiff manufactured his books in large part after the fire, we need 
only say that, at best for appellant, that matter was in dispute and was properly sub- 
mitted to the jury. On this question of fact, as in the matter of the inventory, we do 
not feel authorized to reverse the finding of the triers of fact. 


[4, 5] As for the proposition that plaintiff's books in large part were destroyed 
or reduced to an unintelligible mass by the fire which destroyed his stock of goods, 
and so that plaintiff was unable to produce his books, thereby failing in his promis- 
sory warranty concerning them, we observe that some of plaintiff’s books and busi- 
ness records had been placed in an iron safe of a sort commonly used by prudent 
men in connection with business establishments of the sort conducted by plaintiff; 
but, according to the testimony of plaintiff and some of his witnesses, on the night 
of the fire, a hole had been drilled into the safe by persons unknown and without 
plaintiff’s knowledge or connivance, so that the value of such books and records as 
evidence was in large part destroyed. It appears to be the law that if plaintiff in 
good faith provided an iron safe for the keeping of his books, as the contract of 
insurance required when interpreted as we have indicated (3 Cooley’s Briefs [2d 
Ed.] pp. 2802, 2832), the happening of an event beyond the contract of the insured, 
as, for example, burglars, in the effort to loot the safe, destroy its integrity to the 
extent that it is no longer fireproof, and the goods insured and the books of the 
business are destroyed, such a happening will not deprive the insured of the protec- 
tion of his policy. Penn. Fire Ins. Co. v. Malone, 217 Ala. 168, 115 So. 156. 

[6, 7] Appellant’s insistence that the books of account produced by appellee can- 
not be taken as a compliance with the warranty of the policy presents a question of 
some difficulty. More than 300 pages of the transcript are taken up by a copy of 
appellee’s books, that is, of one book, and maybe parts of other books. Some of 
the books on the night of the fire were in the keeping of the bookkeeper, who was 
also bookkeeper for the bank and worked on appellee’s books after his hours at 
the bank and after night. The fact that the books, or some of them, were thus 
saved from the burning, along with other circumstances, is commented upon as 
going to show that appellee. planned the fire. But that was clearly a question for 
jury decision, and we by no means feel that its finding should“be overturned. But 
the main question is presented by appellant’s contention that as matter of law the 
books should be declared an inefficient and ineffectual compliance with the require- 
ment of the policy. For one thing, attention is called to the fact, or alleged fact. 
that the items of entry are so lacking in dates as that from them the jury could not 
have found the quantity of goods in the storehouse at the time of the fire. Every 
item is dated with reference to month and day of the month. The objection is that 
items are not dated as of the year of the transactions they represent. We have 
examined the accounts as copied in the transcript, and, for ourselves, we may as 
well confess that from the copy we could not estimate the stock of goods at the 
time of the fire. This may be due to lack of bookkeeping skill, or because the ac- 
counts as copied into the transcript present a difference in appearance from the 
same accounts in the original books of entry. While the vast majority of 
entries are dated as we have stated, we find at frequent intervals through- 
out the accounts year dates covering the three or four years in which ap- 
pellee was engaged in the mercantile business. What these dates, as they 
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appear in the originals, may mean to an expert bookkeeper, we are unable to 
say. But appellee’s bookkeeper, who testified for him, deposed that he was or would 
be able from the data furnished by the books to estimate the value of the stock on 
hand at the time of the fire. “It was sufficient if the books were kept in such man- 
ner that, with the assistance of those who kept them or understood the system on 
which they were kept, the amount of purchases and sales could be ascertained, and 
cash transactions distinguished from those on credit.”” Western Assurance Co. v. 
McGlathery, 115 Ala. 224, 22 So. 108, 67 Am. St. Rep. 26. We are unable therefore 
to say that on the ground here under consideration appellant was entitled to the 
general charge. 

[8] One other fault found with appellee’s books is that they failed to show 
the items of the goods sold for cash. They showed the items of credit sales and 
the amounts collected from cash sales, but not the specific goods sold for cash. 
This, it seems, when considered in connection with the principle stated last above, 
was a sufficient compliance with the terms of the policy. 3 Cooley’s Briefs (2d 
Ed.) 2823; London Assurance v. Poole, 212 Ala. 109, 101 So. 831. 

The judgment is due to be affirmed. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 

On Rehearing. 

Sayre, J. [9] For one thing, appellant complains that no record was kept of 
the sawmill checks issued by appellee to his sawmill hands and redeemed at the 
store by the delivery of goods. Appellee’s contention is that these checks figured 
on the books as cash. The parties were far from making this matter clear at the 
trial, and we confess to some doubt about it now. But this may be said in justifi- 
cation of the trial court’s refusal of the general charge (in several different forms, 
though in effect the general charge) which is made the basis of the first five as- 
signments of error: The burden of proof in general rested upon appellant to show 
a breach of the promissory warranty in question. Morris v. Imperial Ins. Co., 106 
Ga. 461, and the cases cited to Etna Ins. Co. v. Johnson (Ga.) 9 L. R. A. (N. S.) 
669. We would not be understood as holding that the insured can be relieved—ex- 
cept in some such contingency as we have named—of the duty of producing his 
books. And in the ordinary case the books will speak for themselves, showing com- 
pliance or non-compliance with the policy agreement. However, in the present 
case we are unable to say from an inspection of the record that the insured failed 
to keep books according to his agreement. . 

The other point stressed in the brief on this application has had consideration 
heretofore, and we are of opinion that the conclusion then stated should not be dis- 
turbed. 

Application overruled. 


MARSHALL v. AMERICAN ALLIANCE INS. CO. (No. 28494.) 
Supreme Court of Kansas. Feb. 9, 1929. 
274 Pacific Reporter 243. 
(Syllabus by the Court.) 

1, INSURANCE—INCOMPETENCY, DISQUALIFICATION, OF PREJU- 
DICE ARE PROPER ALLEGATIONS, AND SUBJECTS FOR PROOF IN 
PROCEEDING TO SET ASIDE AWARD OF ARBITRATORS. 
Incompetency, disqualification, and interest in, or prejudice against, one of the 

parties to a proposed arbitration, are proper allegations in a petition, and proper sub- 

jects for proof, where the plaintiff seeks to set aside an award of arbitrators in 
case of a loss under a fire insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 


o 


2. INSURANCE—APPRAISEMENT AND AWARD UNDER FIRE POLICY 
MAY BE SET ASIDE FOR DISQUALIFICATION OF APPRAISERS; 
\PPRAISEMENT AND AWARD UNDER FIRE POLICY MAY BE SET 
ASIDE FOR MISCONDUCT OF APPRAISER OR UMPIRE DURING 
APPRAISEMENT; APPRAISEMENT AND AWARD UNDER FIRE 
POLICY MAY BE SET ASIDE FOR FAILURE TO ASCERTAIN DAM- 
AGE TO PART OF PROPERTY; APPRAISEMENT AND AWARD 
UNDER FIRE POLICY MAY BE SE ASIDE BECAUSE OF WIDE 
DISCREPANCY BETWEEN AMOUNT OF AWARD AND LOSS. 


An appraisement and award, under the provision of a fire insurance policy, for 
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loss suffered by the owner of a building damaged by fire, may be set aside, where 
the jury finds disqualification of appraisers by reason of interest or bias, miscon- 
duct on the part of an appraiser or umpire during the appraisement, failure to as- 
certain the damage to part of the damaged property covered by the policy, and a 
wide discrepancy between the amount of the award and the loss found by the jury, 
if there is evidence to support such findings. 


(For other cases, see Insurance, Dec. Dig. §§ 574[1, 2, 3, 4].) 


3. INSURANCE—EVIDENCE, AS TO ALLEGED UNFAIRNESS OF AP- 
PRAISER AND UMPIRE, AND OBJECTIONABLE METHODS OF 
MAKING APPRAISEMENT, HELD COMPETENT IN PROCEEDING 
TO SET ASIDE AWARD; ANSWERS OF JURY TO SPECIAL QUES- 
TIONS NOT INCONSISTENT WITH GENERAL VERDICT MUST 
STAND. ' 
The evidence considered, and held there was no reversible error in the intro- 

duction thereof or in overruling the demurrer thereto, and that there was sufficient 

to support the findings and verdict of the jury. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Appeal from District Court, Sedgwick County, Division No. 3; Grover Pier- 
pont, Judge. 

Action by A. W. Marshall against the American Alliance Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

L. A. Hasty, Robert R. Hasty, and George E. Hasty, all of Wichita, for ap- 
pellant. 

Willard M. Glasco and Harry G. Carlson, both of Wichita, for appellee. 

Hurcutson, J. This is an action on a fire insurance policy by the owner of the 
building to set aside the award of the appraisers and umpire, and recover from 
the defendant insurance company for the toss sustained. The jury answered many 
special questions as to the appraisement and award and some as to the extent of 
the loss, and returned a verdict for plaintiff for $1,019.90 with interest. The court, 
after overruling motion for new trial and other motions, rendered judgment for 
plaintiff accordingly, together with an attorney fee of $600, from which judgment 
the defendant appeals. 

[1, 2] The appellant complains of the failure of the trial court to sustain its 
motion to strike out of the amended petition certain parts referring largely to occur- 
rences leading up to the agreement for appraisement. The court did sustain the 
motion as to five such parts, but overruled it as to others. The theory of the ap- 
pellant in this respect is correct, and the trial court followed it generally, but did 
not follow it where a different purpose could reasonably be attributed to the clauses 
attacked, viz., irregularity, unfairness, and dishonest method in the selection of the 
appraisers and umpire, which are features to be considered in the attempt of the 
plaintiff to set aside the award. These clauses have to do with the competency of 
the arbitrators and umpire and such matter as might disqualify them if the state- 
ments were proved to be true. Anderson v. Burchett, 48 Kan. 153, 29 P. 315. We 
think the court sustained the motion to strike out parts of the petition as far as it 
was prudent and safe to go. 


The trial court overruled the defendant’s objection to the introduction of cer- 
tain testimony as incompetent and defendant’s demurrer to the evidence of the 
plaintiff, and in its brief the appellant argues these two points together, presenting 
the well-recognized precedent that an award of appraisers is supported by every 
reasonable intendment and presumption, and that it will not be vacated or set aside, 
unless it clearly appears that it was made without authority or was the result of 
fraud, mistake, misfeasance, or malfeasance of the appraisers. 26 C. J. 424. Un- 
less there was evidence to support such findings, the award must stand, and the de- 
murrer should have been sustained. 


Our attention is directed to words and conduct of the plaintiff, some of which 
appeared unreasonable and full of feeling, which may in a measure have provoked 
remarks from the appraisers and umpire, but, for the purpose of the demurrer to 
the evidence, the uniform rule must be followed by the trial court and this court 
that, if there is any evidence on each of the essential elmnts of the petition, the de- 
murrer must be overruled. 


“A demurrer to the evidence of plaintiff should not be sustained unless the 
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court is able to say that, admitting every fact that is proven which is favorable to 
the plaintiff, and admitting every fact that the jury might fairly and logically infer 
from the evidence favorable to the plaintiff, still, the plaintiff has failed to make 
out some one or more of the material facts of his case.” Rowan v. Rosenthal, 113 
Kan. 604, syl. par. 2, 215 P. 1008. 

[3] The objection to the introduction of certain testimony claimed to be in- 
competent is in connection with the effort to set aside the award, one of the most 
serious objections being to that of the plaintiff, where he testified as to an estimate 
having been made by the de‘endant’s agent in the sum of $1,300. The attitude and 
effort of the witness was wrong, but the court protected the defendant as far as 
possible by limiting its purpose by a specific and immediate instruction to the jury. 
The trial court scrupulously guarded against this estimate of loss being considered 
an offer of compromise or settlement, and did everything required in such a case 
to prevent the jury from using the evidence for an improper purpose. A careful 
reading of the briefs and abstracts shows that most of the objectionable part of 
such testimony had reference to the alleged unfairness of the appraisers and um- 
pire and the alleged unfair and objectionable methods pursued by them in making 
the appraisement and award. Such evidence was competent for the plaintiff in 
his endeavor to set aside the award, which was one of the two features of his side 
of the case. , 


Serious objection is made to the questions and answers which attempt to show 
replacement cost without deduction for depreciation. We note that the policy in 
this case stipulates that, in making such estimates, depreciation must be deducted 
from actual cash value, which in no event should exceed the cost to replace the 
same, and again it stipulates that the company has an option to repair, rebuild, or 
replace the property lost or damaged, and does not mention a deduction in that 
connection for depreciation. Replacement of a total loss might require a deduction 
for depreciation, because the owner in that event would have an entirely new build- 
ing for the old one that was destroyed, but a replacement in case of repairs for par- 
tial loss will have reference to the condition and value at the time of the fire, and 
will be the amount necessary to put the property in the same condition it was when 
the loss occurred. If it was a 20 year old building when the fire damaged it, the 
expense of putting it back in the same condition it was at the time of the fire would 
be less than it would have been if it had just been erected. The two cases cited 
in this connection make this distinction. Moulton et al. v. Globe Mut. Ins. Co., 36 
S. D. 339, 154 N. W. 830; Security Ins. Co. v. Kelly (Tex. Civ. App.) 196 S. W. 
977. 

The answers of the jury to some of the special questions are justly criticized— 
one of them was even outside of the issues—but they are not inconsistent with the 
general verdict, and, under such circumstances, should stand. 

“It is error for a court to set aside a general verdict and enter judgment on 
the special findings, unless the special findings compel such action. Where it is pos- 
sible to harmonize the special findings with the general verdict the latter is control- 
ling.” Osburn v. Railway Co., 75 Kan. 746, syl., 90 P. 289. See, also, Lewellen v. 
Gas Co., 85 Kan. 117, 116 P. 221. 


The answer of the jury to one question shows that the appraisers and umpire 
failed to consider some of the damaged property, enumerating it. Appellant shows, 
by the list furnished by the appraisers, some of these articles were considered, but 
they were not all in such list, and there is evidence to support several of the articles 
enumerated. This is one of the grounds mentioned in former decisions for show- 
ing possible unfairness of the appraisers and umpire. Another of such grounds is a 
wide discrepancy between the amount of the award, $439.76, and the finding of the 
jury, $1,019.90. We have not attempted to state or discuss the evidence of the 
plaintiff as to apparent interest of one appraiser and the umpire, and the apparent 
attitude they showed toward the plaintiff and his interests. It is sufficient to say 
there is evidence enough to support most of the findings in this regard and to bring 
this case within the rule of former Kansas cases, where awards of this kind have 
been set aside. 


“Upon an examination of the evidence tending to show misconduct on the part 
of the arbitrator appointed by the defendant, his long-continued services in such 
business for this and other insurance companies, the great difference between the 
amount awarded and the actual loss as found by the court upon the trial, the re- 
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fusal to examine part of the goods remaining after the fire, and the attendant cir- 
cumstances, it is held that a finding of the district court upon which the award was 
held invalid cannot be set aside.” Ross v. Insurance Co., 86 Kan. 145, syl. par. 2, 
119 P. 366, Ann. Cas. 1913B, 1045. 

“An arbitration and award of the loss suffered by the owner of insured prop- 
erty on account of a fire may be set aside or disregarded upon a showing of a re- 
fusal to consider a material portion of the property lost or damaged.” Kirkham v. 
Insurance Co., 92 Kan. 941, syl. par. 1, 141 P. 1012. 

“An appraisement made under a policy of fire insurance to ascertain the amount 
of damage to the property caused by fire is not binding on the assured where the 
appraisers failed to ascertain the damage to all the property covered by the policy 
and described in the contract submitting the matter to them.” Graff v. Insurance 
Co., 107 Kan. 648, syl. par. 1, 193 P. 356. 

We think this case comes well within the rules announced in the cases above 
cited, and we find no reversible error in the trial of it. 

The judgment is affirmed. 


Supreme Court of Louisiana. Jan. 2, 1929. 
Rehearing Denied Jan. 28, 1929. 
120 Southern Reporter 24. 

1. INSURANCE—INSURER, HAVING FAILED TO COMPLY WITH RE- 
QUEST FOR BLANK PROOFS OF LOSS, AND NEGOTIATED FOR 
ADJUSTMENT, COULD NOT SET UP FAILURE TO RECEIVE 
PROOFS (ACT No. 168 of 1908.) 


Where insurer, instead of complying with insured’s request, made promptly after 
fire, to furnish blank proofs of loss which it was required to furnish, under Act No. 
168 of 1908, placed matter in charge of its adjuster who entered into negotiations 
with assured with view to settling loss, and only after insured definitely refused to 
accept settlement on basis of insurer’s offer did insurer raise question of failure to 
make proofs of loss within 60 days, insurer could not successfully urge defense 
that it did not receive preliminary proofs of loss. 

(For other cases, see Insurance, Dec. Dig. §§ 558[4], 561.) 

2. INSURANCE—FIRE INSURER’S FAILURE TO ACTIVELY AVAIL IT- 
SELF OF OFFER FOR APPRAISAL, AND ITS DILATORY TACTICS, 
AUTHORIZED SUIT ON POLICY WITHOUT APPRAISAL. 

Where insurer accepted insured’s suggestion for appraisal of fire loss, but de- 
layed appraisement by appointing appraisers and then withdrawing appointments 
until finally insured, concluding that it was impossible to obtain appraisement, aban- 
doned idea and sold property, and only after purchaser had repaired property and 
appraisal was impracticable did insurer insist that appraisal be made, held that in- 
sured was authorized to sue on policy without appraisal. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

Appeal from Nineteenth Judicial District Court, Parish of East Baton Rouge; 
W. Carruth Jones, Judge. 

Action by W. D. Talbert against the Northwestern National Insurance Com- 
pany, Inc. Judgment for plaintiff, and defendant appeals. Affirmed. 

John C. Hollingsworth, of New Orleans, for appellant. 

J. D. Womack, R. F. Walker, and Taylor, Porter, Loret & Brooks, all of Baton 
Rouge, for appellee. 

Rocers, J. The premises, No. 116 St. Gabriel street, in the city of Baton Rouge, 
were damaged by fire on the night of October 22, 1923. They were owned, at the 
time, by plaintiff and were insured in the Northwestern National Insurance Com- 
pany, Inc., defendant herein, under a policy for $3,000 and in the Westchester Fire 
Insurance Company of New York under a policy for $5,000. This is a suit for 
the recovery from the defendant insurance company of its proportion of the dam- 
age caused by the fire, together with the statutory penalty for its failure to pay 
the loss within the period fixed by law. 

_ . The defendant denied liability on two grounds, viz.: (1) That the plaintiff 

failed to make any proof of loss; and (2) that the damage was not ascertained by 
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an appraisal as provided by the terms of the insurance contract. Defendant further 
set up that the amount claimed by plaintiff as his loss was excessive. 

The court below gave plaintiff judgment for $2,190 as the proportion of his 
loss due by defendant, together with 12 per cent on the amount as statutory dam- 
ages, with interest and costs. Defendant appealed. 


{1] The first ground of defense, that plaintiff failed to make proof of loss, is 
not well founded and is not urged on appeal. The record shows, beyond dispute, 
that the defendant was promptly notified of the fire and requested to furnish plain- 
tiff with blank proofs of loss; that, instead of complying with the request, the de- 
fendant placed the matter in charge of its adjuster, who entered into negotiations 
with plaintiff and his attorney with a view of settling the loss. During the course 
of the negotiations, which lasted several months, the adjuster of the defendant sent 
plaintiff several proofs of loss with the blanks filled in so as to show a loss much 
smaller than that claimed by the plaintiff. Plaintiff refused to sign these documents, 
and repeatedly demanded blank proofs of loss in order that he might execute them 
in accordance with his view of what his damage actually was, but without avail. 
Finally, plaintiff erased the figures from one of the proofs of loss sent him by the 
defendant’s adjuster and substituted therefor his own estimate of the damage suf- 
fered by him. After doing this, he signed the document and sent it to the defend- 
ant. It was only after plaintiff definitely refused to accept a settlement on the 
basis of a total loss of $2,090, according to an estimate made for the defendant by 
one Weiland, that the defendant raised the question of plaintiff’s alleged violation 
of the insurance contract in failing to make proofs of loss within 60 days. In these 
circumstances, we hardly think the defendant is in a position to successfully urge 
as a defense that it did not receive the preliminary proofs of loss, the blanks for 
the execution of which it was required under the law to furnish the insured. Act 
168 of 1908; McClelland v. Greenwich Ins. Co., 107 La. 124, 31 So. 691; Clark & 
Sons v. Franklin Ins. Co., 130 La. 584, 58 So. 345. 


[2] The second ground of defense, that no appraisement was made in accord- 
ance with the terms of the policy, is the one relied on by defendant before this court 
in order to defeat plaintiff’s action. On this phase of the case, the evidence con- 
clusively shows that, shortly after the fire occurred, the plaintiff suggested an ap- 
praisal, and that his suggestion was accepted by the defendant. Nevertheless, de- 
fendant made no serious effort to co-operate with plaintiff in obtaining the appraise- 
ment. Its policy was, apparently, to delay the appraisement by appointing a suc- 
cession of appraisers and then withdrawing the appointments. In the meantime, the 
defendant’s adjuster was doing his utmost to induce plaintiff to accept a settlement 
on defendant’s terms. Finally, plaintiff, concluding that it was impossible to obtain 
an appraisement, abandoned the idea and sold the property as it stood. It was only 
after the purchaser had repaired the property, and an appraisement was impractical, 
that the defendant insisted that it be made. In view of defendant’s neglect to ac- 
tively avail itself of plaintiff’s offer of an appraisement, and of the dilatory tactics it 
was pursuing in the adjustment of his loss, we think plaintiff was fully warranted 
in inferring that his only recourse was a resort to the courts for the determination 
of his rights. See Baillie & Co. v. Assurance Co., 49 La. Ann. 658, 21 So. 736. 


The court below set the amount of damage caused by the fire at $5,840, of which 
defendant was held liable for three-eights. Defendant contends the judgment for 
that amount is excessive and should be materially reduced. The judgment was based 
on the testimony and estimates submitted by a number of contractors who had ex- 
amined the damaged premises on behalf of the parties litigant. The estimates vary 
from that of $1,545, made by McGraw. a witness for defendant, to that of $6,482, 
made by Stewart, a witness for plaintiff. Although Stewart was used as a witness 
on his behalf, plaintiff contends his estimate was actually made at the request of 
the defendant. This is denied by defendant, which contends that the estimate was 
made on behalf of plaintiff. There is a conflict of testimony as to this, but our 
conclusion is that the testimony, considered as a whole, shows that Stewart, in mak- 
ing his estimate, was representing the defendant, and that it was after receiving 
his report, which proved to be unsatisfactory, the defendant attempted to repudiate 
his authority. The trial judge saw and heard the witnesses and was familiar with 
the conditions. We are unable to find, from our examination of the evidence, that 
he erred in fixing the amount of plaintiff's loss. 


For the reasons assigned, the judgment appealed from is affirmed. 
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HAYES v. NETHERLANDS INS. CO. OF THE HAGUE, HOLLAND. 
(No. 394.) 
Court of Appeal of Louisiana. First Circuit. Feb. 13, 1929. 
120 Southern Reporter 218. 
1. INSURANCE—MISTAKE OF PARTIES TO INSURANCE POLICY MUST 

BE MUTUAL TO WARRANT REFORMATION. 

If minds of insured and insurer have met, but policy as written does not express 
their mutual intention, it may be reformed by court of equity, but mistake must be 
mutual to warrant reformation. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


Appeal from East Baton Rouge; George K. Favrot, Judge. 

Action by John F. Hayes against the Neitherlands Insurance Company of The 
Hague, Holland. Plaintiff’s demand was rejected, and he appeals. Judgment re- 
versed and rendered. 

Taylor & Parker, of Baton Rouge, for appellant. 

John W. Lewis, of Opelousas, for appellee. 

Mouton, J. Plaintiff, John F. Hayes, took out a fire insurance policy with de- 
fendant company through its local agent, Sachse Compaiay, of Baton Rouge, to cover 
his dwelling and household furniture for a period of three years from April 1, 
1926. 

He alleges that the property so covered by the policy was destroyed by fire 
on or about October 23, 1927. His suit is to have the policy reformed and to re- 
cover from defendant company the sum of $1,400, face value of the policy, with 
12 per cent. as damages thereon, and $300 attorney’s fees. 

His demand was rejected. He appeals. 

{1] The vital issue presented here is whether there was a meeting of the minds 
of plaintiff and defendant in reference to the property insured. The general and 
accepted rule in such cases is that, if the minds of the insured and insurer have 
met, and the policy, as written, does not express their mutual intention, it may be 
reformed by a court of equity. In other words, if the writing expresses without 
ambiguity the agreement as understood by one of the parties, but not by the other, 
there can be no reformation. It is therefore obvious that the mistake must be 
mutual to authorize the relief which equity grants to the policyholder in such cases. 

The authorities cited by counsel for plaintiff and defendant are in harmony with 
the doctrine outlined in the foregoing statement, which has been recognized by the 
courts of the various states, including our own, and to which we do not find it neces- 
sary to refer specifically. 

The whole question in the instant case resolves itself into one of fact, which is, 
whether the policy of insurance expresses the mutual understanding of the parties 
in reference to the property insured. 

The dwelling or home of defendant is numbered “309 Maryland Street,” and is 
situated outside the corporate limits of the city of Baton Rouge. It is shown that 
Mrs. V. A. Sachse, manager of the Sachse Insurance Agency, local agent of defend- 
ant company, issued in 1925, an insurance policy to plaintiff covering his residence 
and furniture located on Maryland street outside the corporate limits of the city 
of Baton Rouge. She had occasion, as the record shows, to see the property several 
times in her vain efforts to collect from plaintiff the premium on the policy she had 
issued to him, and she inspected the premises. 

Plaintiff, it is shown, failed to pay the premium on that policy, which was in 
consequence canceled about one month after its issuance. Plaintiff says that in 
February, 1926, he went to the Sachse office in Baton Rouge, walked in and told 
Mrs. Sachse he wanted to take out an insurance policy on his house; that she said 
“all right,” and that he went out. This is denied by Mrs. Sachse in her testimony. 

Plaintiff wanted money from the Commercial Securities Company of Baton 
Rouge, which he could not get without having his home insured. 

On the Ist of April, 1926, he says, he called at the office of the Sachse agency 
to get fire insurance on his property. His residence at 309 Maryland street. situated 
on the outskirts of the city, the record shows, is all the property he owned. There 
can be no doubt that this was the proverty he wanted to have insured, as he had 
no interest whatsoever in anv other. That fact is well established by the record. 

Plaintiff, on April 1, 1926, as before stated, applied at the Sachse office for the 
policy. He called on Mr. Smullin, the office man of the company, for the insurance. 








950 The Insurance Law Journal, Vol. 72 [May, 1929 


Smullin says he got his tab or writing tablet, and asked what building it was that 
he desired to have assured. He took his memorandum tablet to make a note on it, 
asked plaintiff how much insurance he wanted, on what kind of building, etc., and 
says plaintiff gave him his address, 1058 South Boulevard. Smullin says that 1058 
South Boulevard is the location of the building that plaintiff gave him, and, by re- 
ferring to the Sanborn map, which is consulted by all insurance companies, the cor- 
rectness of the location was confirmed. He is certain, he says, that nothing was 
mentioned in that conversation about any building applicant owned at 309 Maryland 
street. He says, he knew that plaintiff had obtained a former policy which he be- 
lieves was written when he first went into the office, but had no reason to go to it, 
and did not have it in mind at the time. He did not know the applicant, and the 
latter did not know Smullin, nor had ever seen him before, as appears from the 
record. He testifies that he did not get any information, in issuing the policy, from 
Mrs. Sachse or anybody else in the office. All that he had to go by was what 
plaintiff, the negro applicant, told him. He says the negro said that he had told him 
where to send the policy, but that he did not “recall that.” 

He testifies, however, that he had sent it to the Commercial Securities Com- 
pany. He was asked about the loss payable clause in the policy, and whether the 
negro had requested him to put that clause in it. His answer was that he did not 
recall where that information came from, but said thereafter in his testimony that 
he remembered plaintiff had told him about the mortgage clause, that he had bor- 
rowed the money from the Commercial Securities Company. He says the assured 
was his only source of information. 

The foregoing includes a full statement from Smullin’s testimony in reference 
to what was said between him and plaintiff when the contract of insurance was 
entered into, and which was written by Smullin. 

The beginning of the policy reads as follows: 

“On the one story composition roof frame building * * * while occupied by 
assured as a dwelling and situated as follows: No. 1058 South Boulevard, Street 
37, block 2, street etc.” 

Plaintiff testifies that he applied to Mr. Smullin for his policy. He says, he 
walked into the office and said to Mr. Smullin, “I came to pay the premium on 
John F. Hayes’ policy”; that Mr. Smullin said all right, that the premium was 
$31.50, for which he gave him a receipt, and asked where he received his mail, 
to which he answered at “1058 South Boulevard.” He explains that he gave his 
mail address at South Boulevard, because it is in the city limits where his mother- 
in-law lives, and they have daily mail delivery, which is not the case on Maryland 
street outside the corporate limits, where his residence is situated. According to 
the testimony of the plaintiff, the foregoing covers all that transpired in reference 
to what he said and was asked by Mr. Smullin. He is positive that no description 
of his policy was asked by Smullin, who alone attended to the transaction. Plain- 
tiff does not say anywhere, nor does he even intimate, that he told Mr. Smullin that 
he was occupying the dwelling, that it had a composition roof, or that it was located 
on Maryland street. If he had intended to frame up a story against the insurance 
company, he would doubtless have testified that he had given information to Mr. 
Smullin on those subjects as a pre-requisite to the confection of the contract. In- 
stead of doing so he confines his testimony to the statement to which we have 
hereinabove referred. It is certain from plaintiff’s evidence that Mr. Smullin never 
got from him the information that he was occupying the building as a dwelling, and 
that it was covered with a composition roof. It is equally certain from what was 
testified to by Mr. Smullin that he never obtained that information from what the 
negro told him. 

Therefore the question arises: Where did Mr. Smullin get this information? 
We say, where did he get it, because he wrote the policy, and it is therein stated 
that the building is occupied by the insurer as a dwelling, and has a composition 
roof. Mr. Smullin is positive that plaintiff gave him 1058 South Boulevard as the 
location, and says that an examination of the Sanborn map confirmed the correct- 
ness of that location. It anpears however from that map that the roof of the build- 
ing there designated as 1058 South Boulevard has a shingle and not a composition 
roof. It would, therefore, have been impossible for him, bv consulting that map, to 
have gotten the information which led him to put in the insurance policv, a com- 
position. instead of a shingle roof. Hence, it is obvious that the composition roof 
provided for in the policy had reference to another building, and that Smullin had 
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obtained his information in reference thereto from some other source than from 
the map. He nowhere claims it was from plaintiff, and he cannot claim it was from 
the Sanborn map. Both positions would be equally untenable. Mr. Smullin had 
never visited plaintiff’s residence, and had never met the negro at any time prior to 
his visit to the office for the policy. He must therefore have gotten the informa- 
tion, to which we have alluded, somewhere, or from somebody who had knowledge 
of those facts. The only source for the information could have been from the 
former policy of plaintiff’s dwelling, which had been canceled, or from Mrs. Sachse, 
who had issued the first policy after frequent visits, and inspection of the premises. 
Mr. Smullin and other officers of the company say that the canceled policy has been 
lost. Let us say it was lost or could not be found after the fire, still the informa- 
tion it conveyed as to the character of the property could have been obtained by 
Mr. Smullin prior to that time, and before he wrote out the policy, although he 
disclaims that he had it in mind when he entered into the contract with plaintiff. He 
also disclaims that he received any information from Mr. Sachse or anybody else 
connected with the office when he issued the policy. Mr. Sachse testifies that she 
did not know until after the fire that the policy in question had ever been issued. 
She denies, as we have hereinabove stated, that plaintiff ever applied to her for the 
issuance of the present policy of April, 1926. She says, however, in reference to 
the policy of 1925, which she had issued after inspecting plaintiff’s residence, that 
she gave the description to Mr. Smullin. It is therefore proved that Smullin, at 
that time, got a description of that property, which doubtless covered the building 
occupied as a dwelling by the assured, the plaintiff, and which had a composition 
roof, and which also gave the proper description 309 Maryland street. That was 
the only source from which he could have derived such information, as he claims 
plaintiff did not give it when he issued the policy, and plaintiff does not contend 
that he tendered information of that character, as he says he limited himself to 
the giving of his mail address at 1058 South Boulevard. Mr. Smullin, no doubt, 
had the information to which we have referred, which accounts for the fact, accord- 
ing to plaintiff’s testimony, that, when he applied to him for the policy, he required 
no written application, told him it was all right, and only asked him for his mail 
address, which was given as 1058 South Boulevard. Mr. Smullin doubtless relied 
on his prior information, and confined himself to the applicant’s mail address. This 
is where the error crept into the policy. Instead of putting in the contract, 309 
Maryland street, which would have been the correct location for plaintiff's residence, 
1058 South Boulevard was inserted through mistake. Both parties intended to in- 
sure plaintiff’s dwelling, but Smullin having fallen into the error above stated, and 
the policy of insurance having been written by him, accounts for its failure to ex- 
press the true contract in reference to the location of the building intended to be 
insured. 


It must be also noted that the policy, before its issuance, was signed by Mrs. 
Sachse for the local agency. She says she did not read it before affixing her signa- 
ture, and explains her failure to do so, on a custom which prevails with her, in 
many instances due to rush of business, etc., not to read the policies which are pre- 
pared by Mr. Smullin or other officers of her company. It is possible, and very 
probable, however, that. on seeing the policy was for John F. Hayes, whose dwelling 
she had inspected, and had good reasons to remember, she simply signed it without 
reading the contents. These policies are always prepared by these local agencies, do 
not require the signature of parties to whom they are issued, and should, in our 
opinion, be read before they are issued. 

This rule should find additional force in a case like this, where the local agent 
was directed to prepare the policy and to mail it, not to plaintiff, but to the Com- 
mercial Securities Company. If Mrs. Sachse had read it before signing, the error 
of the proper location of plaintiff’s residence would have been at once detected, and 
corrected. The defendant company through its local agent in this respect is addi- 
tionally at fault. 


In addition to what we have hereinabove said as to what caused the original 
error in the description of the property, it becomes appropriate to refer to the fol- 
lowing notation in pencil on the back of the policy: “309 Marvland Street S. B. R.” 
Mr. Smullin says he did not put this notation on the policy, and that it is not in his 
handwriting. A similar disclaimer is made by Mrs. Sachse. Mr. Morris, secretary- 
treasurer of the Commercial Securities Company, in whose possession the policy 
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remained until the fire, says the notation is not his. Plaintiff is likewise positive 
that he had nothing to do with the notation. As the Commercial Securities Com- 
pany had a mortgage on plaintiff’s property, it may be said it had knowledge of 
its location from the description in the act. This could not have been so however, 
as such act would not give the number of the dwelling in which the mortgagee 
might reside. Such specific descriptions are found in policies of insurance, but not 
in acts of mortgages. It therefore may safely be said that the Commercial Securi- 
ties Company had no knowledge that plaintiff’s residence was numbered 309 Mary- 
land street, and that the notation on the back of the policy was not made by any 
officer or employee of that company. 

Plaintiff, it is shown, received the policy the day after the fire, and had no in- 
terest, that we can see, why he should have made that notation. Besides, he frankly 
stated in his testimony that he had given Mr. Smullin 1058 South Boulevard as his 
address, and therefore could have no reason to insert a notation contrary to that 
location. 

Some one, however, made that notation, and who had knowledge of the prop- 
erty that was being insured, or of the residence where plaintiff lived. We believe 
that Mr. Smullin had knowledge of that fact, that he relied upon what he knew in 
reference to this insurance when he wrote the policy, which accounts for the state- 
ment of the plaintiff, where he says Smullin merely asked him about his mail ad- 
dress, and nothing about the location of the property. Smullin intended to insure 
the dwelling on Maryland street, but by inadvertence, error, or mistake inserted 
plaintiff’s mail address, as descriptive of its location, 

It may be asked if Smullin relied on the information he had obtained from the 
former policy, or from some one in the office, why did he not incorporate the loca- 
tion as being on Maryland street. The answer is: He depended on the knowledge 
he previously had, and confined himself to asking plaintiff for his mail address, 
which he did not have, and this resulted in the error of location. 

Plaintiff testifies that Mr. Smullin gave him a receipt for $31.50. the amount 
of the premium for the policy. This receipt, plaintiff testifies, did not give the 
location of the property as being on South Boulevard. Smullin, and other witnesses 
for defendant company, say that these receipts so given to policy-holders were on 
printed forms which carry the location of the premises insured. Smullin does not 
remember, and does not say, that the receipt in question had the description of the 
property as given in the policy. No other witnesses for defendant say that such 
was the fact. The witnesses for defendant say also that the bills sent for the col- 
lection of the premiums embody a description of the property or its location. It 
seems however from their testimony that no bill had been sent to plaintiff for the 
premium, as the time had not yet arrived for such a notice. Such testimony fails 
to prove that plaintiff had been appraised of the location contended for by defend- 
ant, opposed as this is by the positive denial of plaintiff. 

{2, 3] Counsel for defendant refers us to R. C. L. vol. 14, p. 903, where it is 
said: 

“To warrant a reformation the evidence must be clear and convincing.” 

This rule is almost universally recognized in cases of this character. Bearing 
this doctrine in mind, we have carefully considered the evidence in this record. The 
facts and circumstances, taken in connection with the testimony, show clearly and 
convincingly that both plaintiff and defendant, when the contract was entered into, 
had in mind the insurance of plaintiff’s dwelling on Maryland street, and that, 
by mistake, the erroneous description of 1058 South Boulevard found its wav into 
the policy. 

This opinion is perhaps unpardonably lengthy, but which the writer considered 
necessary, so as to give a full analysis of the facts before ordering a reformation 
of the policy. Plaintiff is entitled to that relief and to the recovery of the $1,400. 
face value of the policy for the total destruction of the premises and furniture 
insured, also $300, for the professional services of plaintiff’s attorneys established 
by the record. 

It is therefore ordered, adjudged, and decreed that the judgment appealed from 
be avoided, annuled, and reversed; it is further ordered and decreed that the policy 
of insurance, issued to plaintiff by defendant herein, be. and is herebv, corrected so 
as to read: “And situated as follows, 309 Maryland Street,” instead of “No. 1058 
South Boulevard, Street 37, block 2,” as now appears in said policv; and, it is furth- 
er adjudged and decreed that plaintiff have judgment against defendant in the sum 
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of $1,400 with 5 per cent. per annum interest from October 23, 1927, the date of the 
destruction of the property covered by the policy, until paid; and that plaintiff have 
judgment for $300 as attorney’s fees, with all cost of court. 


REFUGE COTTON OIL CO. v. TWIN CITY FIRE INS. CO. (No. 27620.) 
Supreme Court of Mississippi, Division A. Jan. 28, 1929. 
Suggestion of Error Overruled Feb. 11, 1929. 

120 Southern Reporter 214. 

(Syllabus by the Court.) 

1. APPEAL AND ERROR—IN SUIT BY MORTGAGEE TO RECOVER UN- 
EARNED PREMIUMS, WHERE MORTGAGE AND INSURANCE POLI- 
CIES REFERRED TO IN DECLARATION WERE NOT ATTACHED AS 
EXHIBITS, SUPREME COURT CANNOT CONSIDER PARTS NOT 
PLEADED. 

In action by mortgagee against insurer to recover unearned premiums, where 
declaration did not set forth, as exhibits thereto, insurance policies nor the mortgage 
referred to therein, Supreme Court cannot consider that part of mortgage or those 
parts of insurance policies not set forth in declaration. 

(For other cases, see Appeal and Error, Dec. Dig. § 837[4].) 

2. PLEADING—WHERE DECLARATION STATES CAUSE OF ACTION 
INDEPENDENT OF WRITINGS REFERRED TO BUT NOT ATTACH- 
ED, DEMURRER WILL NOT LIE (HEMINGWAY’S CODE 1927, § 531.) 
Where declaration states cause of action independent of writings referred to 

therein but not attached as exhibits, demurrer will not lie, under Hemingway’s Code 

1927, § 531 (Code 1906, § 734). 

(For other cases, see Pleading, Dec. Dig. § 193{9].) 


3. INSURANCE—AS RESPECTS RECOVERY OF PREMIUMS, CLAUSE 
THAT MORTGAGEE SHALL PAY PREMIUM IF MORTGAGOR DE- 
FAULTS CREATES INDEPENDENT CONTRACT. 

As respects recovery of premiums, provision of mortgage clause attached to 
fire insurance policies providing that, if mortgagor neglected to pay premium due, 
mortgagee, on demand, should pay same had effect of creating contract between in- 
surer and mortgagee, which contract was new and independent of contract between 
owner, the mortgagor, and insurer. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


4. INSURANCE—WHERE INSURER CANCELED FIRE POLICIES AFTER 
MORTGAGEE PAID PREMIUMS ON INSURER’S DEMAND, MORT- 
GAGOR BEING INSOLVENT, MORTGAGEE COULD RECOVER UN- 
EARNED PREMIUMS; “PRIVIES.” 

_ Where fire insurance policies provided that if mortgagor neglected to pay prem- 

iums due mortgagee should pay same on demand, and mortgagor became insolvent 

and mortagee paid premiums on demand, and insurer canceled policies, mortgagee 
was entitled to recover unearned premiums since there was privity of contract be- 
tween insurer and mortgagee, “privies” being persons who are partakers of or hav- 
ing an interest in any action or thing, and by demand of insurer and payment by 
mortgagee there was created relation of debtor and creditor. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Appeal from Circuit Court, Humphreys County; S. F. Davis, Judge. 

Action by the Refuge Cotton Oil Company against the Twin City Fire Insur- 
ance Company to recover amount of unearned premiums paid by plaintiff to defend- 
ree a judgment dismissing the action, plaintiff appeals. Reversed and re- 
manded. 

Montgomery & Montgomery, of Belzoni, for appellant. 

Chaney & Culkin and R. L. McLaurin, all of Vicksburg, for appellee. 

_McGowen, J. The Refuge Cotton Oil Company, appellant, filed its declaration 
against the Twin City Fire Insurance Company in the circuit court of Humphreys 
county, demanding a recovery of the sum of $1,239.22, with interest, the amount of 
unearned premiums paid by the former to the latter. 

; The declaration alleged, in substance, that on and before June 22, 1927, J. J. 
Cain owned certain gins in this state, upon which the appellant held a mortgage at 
that time, and procured the appellee, through its agents to aeliver thirteen policies 
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of fire insurance, and sets out the date, number, and amount of premium paid on 
each policy, each in force for one year from its date. 

To each of these policies the usual mortgage clause was attached, payable to 
the appellant as its interest might appear. 

Under the terms of the mortgage to the appellant, Cain, the mortgagor, cov- 
enanted to insure and keep insured, at his expense, the gins therein covered, with 
the mortgage clause attached, payable to appellant. and that the debt created for the 
insurance premium was the debt of Cain; and, further, the mortgage provided that 
if Cain failed to pay the said insurance premiums, the appellant might pay same for 
Cain, and charge same to his account. At the time the policies of insurance were 
taken out, Cain was, and now is, insolvent, and the security held by appellant against 
Cain was wholly inadequate; which insolvency of Cain and inadequacy of security 
continued to the date of the cancellation of the insurance by the appellee. 

The declaration further charged: That Cain did not pay any of said premiums, 
and, that being true, the agents of appellee made out a statement covering insur- 
ance premiums due by Cain and attached same to a draft for the whole amount, 
drawn on the Refuge Cotton Oil Company, appellant, payable to the Citizens’ Bank 
& Trust Company, Belzoni, Miss., reciting on said draft, “For premiums J. J. Cain 
Gin Policies.” This draft was paid by appellant on June 25, 1927. And that said 
agents were authorized to draw said draft. 

It is also alleged that immediately upon the payment of said draft the appellee 
canceled all of the policies described, which were by appellant immediately surrend- 
ered to appellee, and that thereby there was due to appellant from the appellee the 
amount of said unearned prmium, which became and was the property of appellant, 
and should have been returned to it. 

The appellee interposed a demurrer to the amended declaration, as follows: 

“First: The amended declaration states no cause of action against the Twin 
City Fire Insurance Company. 

“Second: The amended declaration shows on its face that there is no privity 
of contract between the Refuge Cotton Oil Company and the Twin City Fire In- 
surance Company. 

“Third: The amended declaration shows on its face that whatever premiums 
were paid for the insurance in question by the Refuge Cotton Oil Company were 
paid under the obligation of the contract between the Refuge Cotton Oil Company 
and J. J. Cain, and that by virtue of said contract, said amount so paid was to be 
and was charged by the Refuge Cotton Oil Company to J. J. Cain. 

“Fourth: The amended declaration does not show that there was any unearned 
premiums due to be returned to plaintiff because of the alleged cancellation. 

“Fifth: The amended declaration does not show that the policies were effect- 
ually cancelled as to all parties in interest. 

“Sixth: And for other causes to be assigned.” 

The court below sustained the demurrer, and, the plaintiff declining to amend 
or plead further, the cause was dismissed and appeal prosecuted to this court. 


{1] First, in answer to the appellee’s contention that the declaration did not set 
forth, as an exhibit thereto, the insurance policies, nor the mortgage referred to 
therein, and that this court cannot consider that part of the mortgage, or those 
parts of the insurance policies not set forth in the declaration, this is true. 


[2] Appellee is seen further to argue that the declaration is demurrable be- 
cause the documents mentioned above were not made exhibits. To this contention, 
if it is argued, we only say that, if appellant has a cause of action, it is for money 
paid and received, and not upon the contract of insurance nor the various insurance 
policies; and the rule is that the failure to attach necessarv documents as exhibits 
to a declaration renders evidence pertaining thereto inadmissible, upon objection; 
and where the declaration states a cause of action independent of writings referred 
eo will not lie. See section 734, Code of 1906, section 531, Hemingway's 
192 ode. 


Second, the declaration alleges that the usual mortgage clause was attached to 
the insurance policies issued by the appellees and surrendered by the appellant for 
cancellation, and in this state thereby become a part of these policies, section 2596, 
Code of 1906, section 5854, Hemingway’s 1927 Code, to which we do refer in order 
to determine whether or not the facts set forth above show privity of contract be- 
tween the insurance company and the cotton oil company. 
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[3] The last clause of this section is as follows: 

“Provided that in case the mortgagor or owner shall neglect to pay any prem- 
ium due under this policy the mortgagee (or trustee) shall, on demand, pay the 
same. 

In this case the mortgagor did not pay and, according to the allegations of the 
bill, was insolvent, not coercible, and unable to pay; and by drawing the draft on 
appellant, the appellee, the insurance company, made demand upon the mortgagee, 
to which demand the mortgagee responded by paying the full amount of the draft; 
and immediately the insurance company canceled all of the policies. 

The insurance company seems to argue here that because, under the terms of 
the mortgage set out in the declaration, the cotton oil company had a right to hold 
Cain, its mortgagor, for the insurance premium so paid, and that by the payment 
Cain because its debtor, therefore the insurance company could not be the debtor 
of the cotton oil company, and says there is no privity of contract between appellant 
and appellee. 

The section quoted, supra, has been several times construed by this court to the 
effect that this clause in a fire insurance policy has the effect of creating a contract 
between the insurance company and the mortgagee, which contract is new and in- 
dependent of the contract between the owner, the mortgagor, and the insurance 
company, and that although the original policy was void as between the owner and 
the insurance company, that fact did not in any way invalidate the independent con- 
tract of insurance between the mortgagee and the insurance company. This court has 
also held several times that the mortgagee has a right to have an independent con- 
tract, protecting his insurable interest in the property insured. See Bacot v. Phoenix 
Ins. Co., 96 Miss. 223, 50 So. 729, 25 L. R. A. (N. S.) 1226, Ann. Cas. 1912B, 262, in 
which case the court said as follows: 

“Tt seems to us that those decisions wholly misconceive the true principle which 
should control, and overlook the fact that the contract of insurance made with the 
mortgagee is independent: that is, free from the provisions and purposes of the con- 
tract with the owner, and made for the purpose of securing the interest of the mot- 
gagee. * * * 

“Tf, then, the contract between the mortgagee and the insurance company is a 
wholly indepedent contract from that of the original owner or mortgagor, how can 
it be that any but the conditions contained in the mrtgagee’s contract affect his 
rights? His rights are independent, nor derivative from the mortgagor’s con- 
tract. Under this independent contract, he is not a mere appointee of the mortgagor 
to receive the proceeds of the policy, in case of loss, by virtue of and under the con- 
tract of the mortgagor, but the mortgagee gets an independent right, and independ- 
ent contract with the insurance company, whereby the insurance company insured has 
individual interest in the property. * * *” (Italics ours.) 

To the same effect are the cases of Hartford Fire Ins. Co. v. Buckwalter Lbr. 
Co., 116 Miss. 822, 77 So. 798, and Scottish Union & Nat. Ins. Co. v. Warren Gee 
Lbr. Co., 118 Miss. 740, 80 So. 9. 


So thoroughly does this statute, written into the insurance policy, divorce the 
mortgagee from the mortgagor, as related to the policy, that this court has held 
that the mortgagee may maintain in his own name an action on the policy, where, 
as in this case, the mortgage indebtedness exceeds the face of the policy and the 
total value of the property. Lowry v. Ins. Co. of No. America, 75 Miss. 43, 21 
So. 664, 37 L. R. A. 779, 65 Am. St. Rep. 587; Stuyvesant Ins. Co. v. Smith Motor 
Sales Co., 135 Miss. 585, 99 So. 575. 


We have before us a case where the mortgagee has insufficient security for 
the debt of a mortgagor who is insolvent, and who cannot be made to carry out 
his contract and insure the property, and in that state of case the insurance company 
demanded payment by drawing a draft for a considerable sum, as premiums for 
insurance on the mortgaged property, the cotton oil company pays the draft, 
and immediately thereupon the insurance company, having invested itself with the 
mortgagee’s money. cancels the policies and insists that it cannot be made to return 
the unearned premiums to the mortgagee, because there is no privity of contract, 
and because the mortgagor owes the money to the mortgagee. 

[4] The appellant paid the premiums to protect its insurable interest in 
this mortgaged property, and by cancellation of the policies the insurance 
company deprived it of this valuable and essential means of protecting itself; and, 
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the insurance being canceled, the appellant was entitled to a return of its money, 
in order that it might seek protection elsewhere, or otherwise. 

We think it clear that in this state of case there is privity of contract, that 
the action is one for money paid by the appellant and received by the appellee, 
and that by the demand of the insurance company and the payment by the mort- 
gagee there was created under this independent contract the relation of debtor and 
creditor; and the fact that the cotton oil company might have the vain, useless, 
and futile right to charge this payment to the mortgagor could not operate to 
destroy the relation of debtor and creditor between the insurance company and 
the mortgagee. ‘Privies” are described as persons who are partakers of or have 
an interest in any action or thing. See case of Lillian Roarke v. Alfred Roarke, 
77 N. J. Eq. 181, 75 A. 761; also, 32 Cyc. 388. 

The demurrer in this case should have been overruled. Therefore the case 
will be reversed and remanded, with leave to the appellee to file its plea within 60 
days after the rendition of this opinion. 

Reversed and remanded. 


LONCAR v. NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, PA. 
(No. 6390.) 
Supreme Court of Montana. Feb. 8, 1929. 
Rehearing Denied March 6, 1929. 
274 Pacific Reporter 844. 

3. INSURANCE—EVIDENCE OF PRICE PAID FOR PROPERTY, LESS 
DEPRECIATION, WAS PROPERLY ADMITTED TO PROVE ITS 
VALUE IN ACTION ON FIRE POLICY. 

In action on fire policy covering house, furniture, and barn, evidence of price 
paid for the property, less depreciation between the time of the purchase and the loss, 
was properly admitted to prove its value at the time of the loss. 

(For other cases, see Insurance, Dec. Dig. § 660.) 


10. INSURANCE—EVIDENCE OF CANCELLATION OF OTHER POLICIES 
HELD IMMATERIAL IN ACTION ON FIRE POLICY, WHERE THERE 
WAS NO PRIMA FACIE SHOWING OF CONSPIRACY. 

Evidence that defendant’s insurance agent discharged solicitor on account of 
important fire losses on policies which he wrote, and of cancellation of other pol- 
icies held by agency, held immaterial on question of insurance company’s liability 
under plaintiff’s fire policy, and properly excluded where there was no prima facie 
showing of conspiracy. 


(For other cases, see Insurance, Dec. Dig. § 655[1].) 


12. INSURANCE—EVIDENCE THAT OTHER BUILDINGS HAD BURNED 
HELD NOT ADMISSIBLE IN ACTION ON FIRE POLICY WITHOUT 
PRIMA FACIE SHOWING OF CONSPIRACY. 

In action on fire policy covering house, barn, and furniture, evidence that other 
buildings sold by witness in neighborhood of plaintiff's property and covered by 
insurance had burned held inadmissible, where there was no prima facie showing 
of conspiracy. 


(For other cases, see Insurance, Dec. Dig. § 658.) 


Appeal from District Court, Cascade County; Wm. E. Carroll, Judge. 

Action by Marko Loncar against the National Fire Insurance Company of 
Pittsburgh, Pa. Judgment was entered for plaintiff, and, from an order granting 
new trial conditionally, plaintiff appeals, and defendant cross-assigns error. Order 
reversed, and verdict and judgment permitted to stand. 

Smith & Eickemeyer and W. F. O’Leary, all of Great Falls, for appellant. 

Freeman, Thelen & Freeman, of Great Falls, for respondent. 


ANGSTMAN, J. This action was brought to recover damages under a fire insur- 
ance policy. The policy was issued by the defendant and covered a dwelling house, 
furniture, and a small barn belonging to plaintiff, all of which were destroyed by 
fire. The policy was issued for $3,000, which is the amount demanded in the com- 
plaint. The answer denied liability in any amount in excess of $500, which was 
alleged by the answer to be the cash va'ue of the property. It also set up three 
affirmative defenses. The reply denies all of the affirmative allegations of the 
answer. 
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The trial was had before Hon. W. H. Meigs, sitting with a jury. A verdict 
for plaintiff was rendered in the sum of $2,500, and judgment entered on the 
verdict. A motion for new trial was heard before Hon. Wm. E. Carroll, Judge 
Meigs having been disqualified. The motion was granted upon the following con- 
dition: “Unless the plaintiff, within five (5) days after notice of the order remits 
and agrees to accept in satisfaction of said judgment, as and for the cash value 
of the property insured at the date of its destroyal by fire, the sum of $900; in 
which event and upon the satisfaction of said judgment this cause shall not be 
held for further or other proceedings.” This appeal was taken by plaintiff from 
that order. 

[1] At the time of the argument in this court, defendant presented a motion 
to strike from the transcript all of what appears to be the stenographer’s report 
of the evidence introduced at the trial, on the ground that it was not settled in 
a bill of exceptions as provided in section 9390, Revised Codes 1921, and does not 
contain a certificate of the court as required by section 9402, Id. 

Counsel for plaintiff assert that defendant has waived the right to object to 
the record on appeal. With this we agree. Section 9747 provides: “All objections 
to the record and brief of appellant shall be deemed waived unless a motion to 
dismiss is made because thereof, except such as will prevent a fair hearing, con- 
sideration, and decision of the appeal on its merits; and as to any such objection 
the court may, in its discretion, permit a compliance with the provision of the law 
or rule of court violated, within such time and upon such terms as may be just.” 
As hereinbefore stated, the motion under consideration was not filed until the day 
of the argument. It failed to meet the requirements of Rule 14, subd. 3, of this 
court. 

Counsel for both parties in their briefs treated the record as correctly setting 
forth the evidence. No contention is now made that the testimony is not accurately 
set forth in the record. 

The facts in this case are not substantially different from those appearing 
in the case of Sevanin v. Chicago, etc., Ry. Co., 62 Mont. 546, 205 P. 825, wherein 
this court held that there had been a waiver of objections to the transcript, and 
said: “To take any other view than that of considering the transcript would be 
chasing a shadow at the expense of lettimg the substance escape.” The motion to 
strike is accordingly denied. 


[2] The several assignments of error in plaintiff's brief raise the question of 
the correctness of the court’s conditional order granting a new trial. It is con- 
tended by plaintiff that the evidence does not justify the action of the court in 
reducing, the amount of the verdict from $2,500 to $900. In considering this 
question the same presumptions do not attend the act of the judge who granted 
the motion as if granted by the judge who tried the case. Judge Carroll, not 
having seen nor heard the witnesses, was governed in his consideration of this 
case by the same rules which govern this court on appeal. Marcellus v. Wright, 
65 Mont. 580, 212 P. 299. If there is substantial evidence in the record supporting 
the verdict of the jury, its verdict should not be reduced and the judgment of the 
judge, who neither saw nor heard the witnesses, substituted for that of the jury, 
more especially so where, as here, there was no evidence upon which to base the 
order made by Judge Carroll conditionally granting the new trial, as hereinafter 
pointed out. 


The record discloses that according to the terms of the policy the house was 
insured for $1,500, the furniture for $1,200, and the barn for $300. It limited 
the liability of the defendant to the actual cash value of the property at the time 
of loss or damage, and it also provided that the liability of the defendant should 
not exceed the cost of repairing) or replacing the property with material of like 
kind and quality. It also gave the defendant the option, within 30 days after the 
receipt of proof of loss, to repair, rebuild, or replace the property lost or damaged 
with other of like kind or quality. This option was not exercised by the defendant. 
The policy was issued on January 6, 1927, for a term of three years. All of the 
property was completely destroyed by fire on March 5, 1927. Defendant admitted 
that notice of loss was given to it as provided in the policy. 

On the question of the value of the property the record discloses the following 
evidence: The plaintiff testified that he paid $1,800 for the house, lot. and barn 
and that he thought the buildings alone were worth $2,000. The buildings were 
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built in 1917. The deed to the property recited a consideration of $1,800. He tes- 
tified also that at the request of the adjusters of the defendant he went to a rep- 
resentative of the Monarch Lumber Company to find out what it would cost to 
replace the house and was advised that it would cost twenty-three or twenty-four 
hundred dollars more or less. He testified that he paid $1,188 for the furniture. 
He bought the buildings in October, 1926, and stated that they, as well as the 
furniture, were in as good condition at the time of the fire as when he bought 
them. An agent of the defendant solicited the insurance and was out to plaintiff’s 
place for that purpose, was in the house, and had an opportunity to see the fur- 
niture. 

Joe Karaffa, a contracting carpenter, stated that he was familiar with the 
buildings in question and that he had made an estimate of the cost of constructing 
the buildings, and said it would cost between $2,700 and $3,000. 

[3] The evidence offered by the defendant on the issue of the value of the 
property was as follows: John Nemec testified that plaintiff bought the house, lot, 
and barn in question from him and paid $1,600 in cash for the property and gave 
him a credit of $200 for groceries. Mary Memec testified to the same effect.. 
Harold Mady, the county assessor, testified that the lot on which the buildings in 
question were situated was assessed for the year 1927 to John Nemec at the value 
of 54 and the house for $440. Paul Asich testified that he sold the furniture and 
fixtures to plaintiff for $1,188. Evidence of the price paid for the property, less 
depreciation, if any, between the time of the purchase and the loss, was properly 
admitted to prove the value of the property at the time of the loss. Holter Lumber 
Co. v. Fireman’s Fund Ins. Co., 18 Mont. 282, 45 P. 207. 

[4] There is no foundation in the evidence to warrant the action of Judge 
Carroll in redycing the verdict of the jury from $2,500 to $900, or in granting a 
new trial on the ground of excessive damages. 


[5] Defendant in its brief, relying upon section 9751, Revised Codes 1921, 
assigns 21 cross-assignments of error, and contends that the motion for new trial 
should have been granted on other grounds than those assigned by Judge Carroll. 
Plaintiff contends that, since the order in question is not a general but a special 
one, the only question reviewable on this appeal is that of the sufficiency of the 
evidence to support the verdict on the issue of damages. This court has decided 
this question adversely to the contention of plaintiff, in the case of Ebaugh v. 
Burns, 65 Mont 15, 210 P. 892. Under that decision, if the motion for new trial 
should have been sustained on any of the grounds specified in the motion, this 
court will not disturb the order granting it. 

{6] The first cross-assignment predicates error upon refusal of the court to 
permit defendant’s counsel to ask plaintiff on cross-examination how Bob Klasner 
came to be present at the time of the execution of the deed to the property in 
question. It appears that Bob Klasner was a witness to the execution of the deed 
conveying the house, lot, and barn to the plaintiff. Defendant contends that this 
question was proper in view of the answer, which denies plaintiff’s ownership 
of the property. . 

In our opinion, the objection to the question was properly sustained. How 
Klasner happened to be present at the time of the execution of the deed had no 
bearing upon the question of the ownership of the property. The deed was properly 
acknowledged before Howard Bennett, a notary public. It was not necessary to 
its validity that it be signed by a witness. Furthermore, the defendant’s witnesses, 
John and Mary Nemec, the grantors named in the deed, testified on behalf of the 
defendant that they actually sold the property to plaintiff and executed the deed 
in question. Also, Klasner was called as a witness for the defendant and testi- 
fied that he was in Bennett’s office at the time the deed was executed; that he 
brought the parties there in his car at the request of plaintiff. Obviously, then, 
the defendant was not prejudiced by the refusal of the court to permit the question 
to be answered. 

[7] The second cross-assignment assigns error in the refusal of the court 
to permit an offer of proof on cross-examination of plaintiff. The question asked 
was: “How did he [Bob Klasner] come to sign this deed as a witness?” The 
court sustained an objection to this question. A request was made to present an 
offer of proof, and this was denied. An offer of proof on cross-examination need 
not be made in order to preserve the right to urge error on the exclusion of evi- 
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dence. Herzig v. Sandberg, 54 Mont. 538, 172 P. 132; Budd v. Northern Pac. Ry. 
Co., 59 Mont. 238, 195 P. 1109. The situation is not altered by the offer of proof. 

[8] li the objection to the question should not have been sustained, then the 
right of cross-examination was improperly restricted, and no offer of proof was 
necessary. ‘The question resolves itself into this: Should the defendant have been 
permitted to ask the plaintiff on cross-examination how Bob Klasner happened to 
sign the deed as a witness? What has been said in support of our view that 
there is no merit in the first cross-assignment applies equally to this one. 

[9] Cross-assignments of error 3, 4, and 5 relate to the admission of evidence 
on cross-examination of W. G. Brook, state fire marshal, as to whether he took 
any action against plaintiff with reference to the fire and whether he made com- 
plaint to the county attorney. In answer to these questions the witness stated that 
he had not filed a complaint of any kind agains the plaintiff, but that he was not 
through with his investigation, and also that he had learned that the county attorney 
was employed by plaintiff to bring this action. We fail to see wherein the defend- 
ant has been prejudiced by the admission of this evidence. 

{10] Cross-assignment of error numbered 6 predicates error upon the action 
of the court in sustaining objections to an offer of proof by the witness Comings. 
It appears that Comings was in charge of the Moon insurance agency, which wrote 
policies of insurance for the defendant. Joe Peticia was a solicitor of insurance 
for the Moon agency. The offer of proof sought to elicit that the reason why 
the witness discharged Peticia as an insurance solicitor was because many policies 
which Peticia wrote were the subjects of fire loss immediately or soon after they 
were written, and that all of the policies held by the Moon agency were canceled 
in and about Stockett and Sand Coulee shortly after the fire involved in this action. 
Obviously, under the facts of this case, this offered testimony was properly ex- 
cluded. The fact that other policies were canceled would have no bearing upon 
the liability of the defendant under the policy involved in this case. What transpired 
immediately ‘preceding the offer of proof as disclosed by the record shows that 
the court would have permitted such evidence later in the case, had there been a 
prima facie showing of a conspiracy; but, as hereafter pointed out, no such showing 
was made. 

{11, 12] Cross-assignments numbered 7, 8, and 9 relate to the exclusion of 
evidence intended to show that other buildings sold by the witness Klasner in the 
neighborhood of plaintiff’s property, cov red by insurance, had burned. It is con- 
tended by defendant that the questions were proper under the answer, which charges 
plaintiff and Klasner with entering into a conspiracy for the purpose of defraud- 
ing the defendant. A prima facie case of conspiracy must be shown before acts 
of one alleged conspirator are admissible against the other. Hitchman Coal Co. 
v. Mitchell, 245 U. S. 229, 38 S. Ct. 65, 62 L. Ed. 260, L. R. A. 1918C, 497, Ann. 
Cas. 1918B, 461; Schallert v. Boggs (Tex. Civ. App.) 204 S. W. 1061. The wit- 
ness was permitted to state that a house which he sold to plaintiff in 1925 had 
burned. 

Evidence showing that property sold by the witness to Peticia or others than 
the plaintiff also burned was not admissible until there had been a prima facie 
showing of a conspiracy. The court indicated that upon a proper showing the 
evidence offered would be admitted later. It was not sought to show that plaintiff 
had any connection with the burning of any of the property. The conspiracy 
charge was not proved. At the conclusion of all of the evidence that charge was 
stricken from the answer for want of proof. The court did not err in sustaining 
the objections to the questions regarding the burning of property in which plaintiff 
had no interest and with the burning of which he was in no manner connected. 

On principle, this case is the same as that of Grote v. Blakely, 204 Ky. 410, 
264 S. W. 1055, where the court said: “The plaintiff offered to show that there 
was a similar party which went out on June 24th, or nearly three weeks after the 
assault on Grote. The evidence was properly rejected. What the second party 
did threw no light on what the first party did. The two parties were not composed 
of the same men, although some men in the first party were in the second.” 

[13] Furthermore, if such offered evidence had been admitted it would have 
been subject to a motion to strike at the close of defendant’s case, and obviously 
the defendant was not prejudiced by excluding it. 


{14] By cross-assignment numbered 10 error is predicated upon the giving of 











960 The Insurance Law Journal, Vol. 72 [May, 1920 























































instruction No, 2. This instruction contains abstract statements of statutory law 
governing the rights and liabilities of the parties to an insurance contract. No 
contention is made that it does not correctly state the law. Objection is based 
upon the ground that abstract propositions of law should not be given to the jury. 
Where the facts are few and simple, as in this case, it is not reversible error to 
give an instruction stating abstract legal principles. Kirk v. Montana Transfer 
Co., 56 Mont. 292, 184 P. 987. 

[15] By cross-assignment numbered 11 defendant complains of the giving of in- 
struction No. 10. The portion of this instruction against which the attack is directed 
is as follows: “You are further instructed that you have no right to disregard the 
testimony of a witness where such testimony is not contradicted and such witness 
has not been impeached.” Contention is made that the instruction does not advise 
the jury that they may consider the character of the testimony and the manner 
in which the witnesses testify. But the instructions must be considered as a 
whole. The jury was so advised in this case by instruction No. 14A. 

Instruction No. 13, which was given without objection, is as follows: “If the 
jury shall believe that any witness who has testified in this case has wilfully and 
intentionally testified falsely about any material matter in the case, the jury are 
at liberty to disregard any or all of the testimony of such witness, except in so far 
as the same may be corroborated by other credible evidence.” 

Instruction No. 14 is as follows: “The jury are the sole judges of the credi- 
bility of the witnesses and of the weight and value to be given their testimony. In 
determining as to the credit you will give to a witness, and the weight and value 
you will attach to a witness’ testimony, you should take into consideration the 
character of the witness; the conduct and appearance of the witness upon the 
stand; the interest of the witness, if any, in the result of the trial; the motives 
actuating the witness in testifying; the witness’ relation to, or feelings for or 
against either party; the probability or improbability of the witness’ statements; 
the opportunity the witness had to observe and to be informed as to matters re- 
specting which such witness gives testimony; and the inclination of the witness 
to speak truthfully or otherwise as to matters within the knowledge of such 
witness. All these matters being taken into account with all the other facts and 
circumstances given in evidence, it is your province to give to each witness such 
credit, and the testimony of each witness such value and weight as you deem 
proper.” 

[16] When a single paragraph, standing alone, is erroneous, yet if qualified 
by other instructions and altogether the instructions fairly submit the case to the 
jury, the verdict should not be disturbed on that account. Surman v. Cruse, 57 
Mont. 253, 187 P. 890. 

[17] Cross-assignments 13 and 14 predicate error upon certain statements made 
by the court relative to the duties of the state fire marshal. No exception was 
taken to the statements, and no request was made to have the jury instructed to 
disregard them; hence, if error was committed, it was not preserved for review 
by this court. 


[18] Cross-assignments 12 and 15 are so related that they will be treated to- 
gether. No. 15 is based upon the affidavit of J. W. Freeman, attorney for the de- 
fendant, used on motion for new trial. This affidavit sets out that the judge in 
making certain rulings during the trial exhibited a high degree of nervousness and 
by his actions appeared to be incensed against the defendant and its attorney and 
would at times shake his finger at counsel for defendant, loudly tap his desk with a 
pencil or other object, and talk in a loud and apparently angry manner, and that 
affant was in fear of being fined for contempt of court. It is set forth in the afh- 
davit that this conduct was apparently for the purpose of endeavoring to influence 
the jury in favor of plaintiff and against the defendant, and that because of this 
conduct on the part of the judge the defendant was prevented from having a fair 
and impartial trial. 


The matter complained of by cross-assignment No. 12 is one of the rulings 
made by the court in the manner recited in the affidavit referred to and relates to 
the following remark made by the judge in speaking of the admissibility of evi- 
dence concerning the plaintiff's occupation: “It don’t make any difference what he 
was, if he had the stuff [referring to, certain articles of furniture alleged to have 
been destroyed by the fire]. A miner might like to have some of those things as 
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well as anybody else.’ The court, however, instructed the jury to disregard the 
remarks, and were it not for the conduct and demeanor of the judge at the time 
of making the remarks as set forth in the affidavit, the michief might thus have 
been cured by admonishing the jury to disregard them. Conway v. Monidah Trust, 
51 Mont. 113, 149 P. 711. 

It remains but to determine whether the conduct and demeanor of the judge 
when this and other rulings were made as disclosed by the affidavit were such as to 
have prevented the defendant from having a fair trial. The matters recited in the 
affidavit, it should be noted, are uncontradicted. Such conduct borders closely upon 
reversible error and ought not to be encouraged. While we do not approve of the 
conduct and demeanor of the trial judge as thus disclosed, yet from the facts ap- 
pearing in the affidavit we are not able to say that Judge Carroll was not justified 
in holding that the defendant was not prevented from having a fair and impartial 
trial entitling it to a new trial by reason of the misconduct set forth in the affidavit. 
From a careful review of the entire evidence in the case we are not able to say 
that the objectionable conduct of the trial judge contributed to the result reached 
by the jury. Under no possible view of the evidence in .the case could the jury 
have found for the defendant; and neither was there warrant in the evidence for 
a verdict in any less amount than that found by the jury. 

[19] Cross-assignment No. 16 is also based upon the same affidavit, setting forth 
that the attorney for the plaintiff misquoted the evidence in his argument to the 
jury. The record fails to disclose any objection or exception to the conduct or 
statements of plaintiff's attorney in these particulars during the course of the trial 
and no request was made to instruct the jury relative thereto. Hence these ques- 
tions are not properly before us for review. State v. Stevens, 60 Mont. 390, 199 P. 
256; State v. Smart, 81 Mont. 145, 262 P. 158; 46 C. J. 109. 

The remaining cross-assignments present one or more of the questions already 
discussed and require no further consideration. 

The action of Judge Carroll in granting the conditional order of new trial is 
reversed, and the verdict and judgment are permitted to stand. 

Callaway, C. J., and Matthews, Galen, and Ford, JJ., concur. 


FARMERS’ MUT. HAIL INS. ASS’N OF IOWA vy. HAINER. (No. 26181.) 
Supreme Court of Nebraska. Feb. 28, 1929. 
223 Northwestern Reporter 655. 
(Syllabus by the Court.) 
1. INSURANCE—APPLICANT FOR INSURANCE HAD RIGHT TO RE- 
oY aaa WHICH DID NOT CONFORM TO VERBAL REQUEST 
F AGEN 


Under the facts in this record, the defendant’s application for insurance is not 
to be limited and determined alone by the wording of the written application signed 
by him, but also by what terms he verbally requested of the plaintiff’s agent, and 
the defendant had the right, on communicating such request to the company, to re- 
fuse to accept any policy from the company which did not conform to such request. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 


2. INSURANCE—APPLICANT FOR INSURANCE MAY REFUSE TO AC- 
CEPT POLICY SUBSTANTIALLY DIFFERING FROM THAT APPLIED 
FOR; TENDER OF POLICY SUBSTANTIALLY DIFFERENT FROM 
POLICY APPLIED FOR DOES NOT ENTITLE INSURER TO RECOV- 
ER PREMIUMS UNLESS POLICY WAS ACCEPTED. 


Where the policy delivered is substantially different from the policy applied 
for, the person contracting may refuse to accept it. The tender of a policy sub- 
stantially, differenrt from that ordered will not, unless accepted by the insured, en- 
title the insurer to recover premiums for the same. 


(For other cases, see Insurance, Dec. Dig. §§ 130[1], 181.) 


3. INSURANCE—VALID CONTRACT OF INSURANCE REQUIRES DEFT- 
NITE UNDERSTANDING AS TO AMOUNT OF INSURANCE, DURA- 
TION OF RISK, AND PREMIUM TO BE PAID. 

In order that there may be a valid contract of insurance, there must be a definite 
understanding and the minds of the parties must meet as to the company in which 
the insurance is to be placed, as to the amount of the insurance, as to the duration 
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of the risk, and as to the premium to be paid, which must be agreed upon and act- 
ually paid or exist as a legal charge against the party insured. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


Appeal from District Court, Lancaster County; Wheeler, Judge. 

Action by the Farmers, Mutual Hail Insurance Association of Iowa against 
Eugene J. Hainer. From the judgment, defendant appeals and plaintiff cross-ap- 
peals. Reversed and rendered as to defendant’s appeal, and affirmed as to plaintiff's 
cross-appeal. 

Hainer, Flansburg & Lee, of Lincoln, for appellant. 

Clarence G. Miles and Clark Jeary, both of Lincoln, for appellee. 

Heard before Goss, C. J., Rose, Good, Thompson, and Eberly, JJ., and Redick, 
District Judge. 

EserLy, J. This is an action'at law by the Farmers’ Mutual Hail Insurance As- 
sociation of Iowa, hereinafter designated as the plaintiff, against Eugene J. Hainer, 
the defendant, to recover premium assessments on two policies of hail insurance. 

The plaintiff is a mutual assessment company and its two causes of action are 
for assessments on policies No. 9600 and No. 9601, which plaintiff alleges it “execut- 
ed and delivered” to the defendant. 

The amount of the claim in the first cause of action is $1,462.23 on one policy, 
and on the second cause of action the amount claimed is $650.19 on the other policy. 

The defense tendered by the defendant was (1) a general denial; and also 
(2) that, as to each of the causes of action declared on by the plaintiff, the defend- 
ant denies that he ever made or ‘entered into any contract of insurance with the 
plaintiff, and especially denies that he ever made or entered into any contract of 
insurance declared upon by said plaintiff in its petition. 

Trial to jury. Verdict for plaintiff on the first cause of action, and for de- 
fendant on the second cause of action. Judgment upon verdict. By appeal and 
cross-appeal each of these parties now seeks a reversal of this action of the trial 
court. 

It is quite apparent that the controlling question in both controversies now be- 
fore us is: “Was a valid contract of insurance actually entered into between the 
parties?” So far as origin is concerned, the facts as to both causes of action are 
essentially identical. 

The undisputed evidence is that, at the time the preliminary negotiations in ques- 
tion were had between the parties, defendant was the owner of an interest in 2,192 
acres of growing corn in Nebraska. He desired to insure his interest in this corn 
against hail at $10 an acre. He wanted a five-year insurance contract covering his 
interest in such corn as might be grown on these lands during the four succeeding 
years at $10 an acre. He also, prior to this time, had transferred titles of certain 
Nebraska land to certain relatives. He desired in a similar manner to secure in- 
surance on the shares of such relatives in the growing crop to the extent of 249 
acres situated on the lands by him conveyed to them and ‘to the extent of $10 an 
acre. On the subject of the nature, amount, and extent of the insurance actually 
applied for by the defendant, the following evidence was adduced by the plaintiff as 
part of its case in chief; the plaintiff agent who actually transacted the business for 
plaintiff was the defendant testifying as follows: “Q. State whether or not he (E. 
J. Hainer) told you as to the amount of insurance that he wanted on each acre? 
A. He did. Q. And what did he say? A. He said that he wanted $10 an acre on 
his undivided interest in each acre. * * * I said all right.” On cross-examination: 
“Q. And there is not anything in those applications anywhere to show how much 
land was actually cultivated and sown to corn for that year (1925)? A. There is 
not in any of our applications. No, sir. Q. Therefore there is not anything in 
this application that shows how many acres of corn were actually to be insured 
is there, Mr. Arnold? A. Not in the application. O. Neither do these applications 
set forth the interest or amount of interest that Judge Hainer had in the acres of 
corn that were actually sown in corn crop, do they? A. I think not. Q. Now, in 
this conversation with Judge Hainer, he stated to you that he wished to insure his 
interest in the acres actually sown in corn crop and at the rate of $10 per acre? A. 
Yes, sir. O. And Mr. Hainer told you that the amount of corn that he would have 
growing on these lands would vary from year to year, did he not? A. I don't 
know whether he told me, but then I supposed. it would. Q. You knew that it 
would? A. Yes. Q. Now, the way this application is written, application, say ex- 
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hibit 2, says $12,768.00. It don’t show the number of acres in corn. Now, what 
would be the insurance provided by this application for a policy issued on it for the 
corn crop, the following year was only half of what it was the year this application 
was signed? A. Twice as much per acre as it is now. Q. Your insurance would 
increase twice as much per acre? A. Yes, sir. Q. Had Mr. Hainer asked that the 
insurance the second year increase twice as much per acre? A. No.” 

In summing up, it may be fairly said that the testimony preserved in the bill 
of exceptions discloses that the oral evidence of both plaintiff and defendant is in 
substantial accord; that the defendant at the time of submitting his application for 
insurance actually stipulated for and was entitled to receive hail insurance on his 
interest in each acre of corn grown on the lands described in 1925, as well as on 
corn grown on said lands during subsequent years at the rate of $10 an acre for 
each acre of corn annually grown thereon during the term of five years from date 
of application. This in effect concedes that the written application in the evidence 
wholly failed to conform to these undisputed facts. An examination discloses that 
these instruments appeared in the record as having been drafted upon blanks furn- 
ished by plaintiff for that purpose in the handwriting of plaintiff's agent, each of 
them containing the following provisions: 

“TI, E. J. Hainer, of 426 Terminal Bldg., Lincoln, postoffice, Lancaster county, 
Nebraska, hereby make application to the Farmers’ Mutual Hail Insurance Assoc- 
iation of Iowa for membership and indemnity for damage or loss by hail to grow- 
ing crops enumerated as follows: Corn. For the purpose of obtaining this insur- 
ance and securing a basis upon which all adjustments of loss shall be made, it is 
agreed that the full value of each acre of crop insured under this policy shall be 
the amount of insurance carried on each acre; such amount to be determined by 
dividing the amount of insurance represented by the policy by the number of acres 
of crop covered by such policy. This insurance is for the term of five years from 
noon of the 6 day of June, 1925, on the following described premises, or on any 
other premises to which the assured shall remove, if in the same zone, but does not 
cover in other zones unless transferred in writing, and does not cover any loss 
occurring after noon on the 20th day of September in any year.” 

On one of these, however, following the language above quoted are these words: 
“$14,770.00 on the———OQr. Sec. Twp. 7 , Nebraska. 
For description of land see exhibit A hereto attached and made a part hereof.” 

On the other application following the words first quoted appear the following: 
“$12,768.00 on the Qr. Sec. Twp. of — County of Nebras- 
ka. For description of land see exhibit B hereto attached and made a part hereof. 
\lso see said exhibit B for ownership of lands and interest in crop insured.” 

Tt will be noted, however, as set forth in the evidence of plaintiff’s witness 
heretobefore quoted, nowhere in either application, nor in exhibits A and B form- 
ing a part thereof as set forth in the bill of exceptions, does any statement of the 
acreage in corn crop at the time of the application for insurance appear, nor does 
anything appear therein as to the number of acres of corn actually insured, nor that 
the i insurance upon each acre of grow ing corn each year during the continuance of 
the policy should he $10 an acre. The “undisputed evidence is that the acreage of 
actual growing corn in 1925 intended to be insured by these applications was 2,441 
acres, and that it was contemplated by both parties that this 2,441 acres should be 
insured in 1925, and that the acreage of growing corn would thereafter vary from 
year to year. 

Tt is important on the question of “actual meeting of minds” to apply the 
quoted words to the subject matter of these applications for insurance in the man- 
ner which the oral evidence establishes, without dispute, was contemplated by the 
parties who were actually present and drafted them. If we start with the fact 
that is is orally conceded that the full value of defendant’s interest in each acre of 
crop insured under these policies shall be annually no more and no less than $10 an 
acre, it follows that, in 1925, 2,756.6 acres were intended to be covered, but the facts 
are that there were but 2,441 acres of corn in existence to which the insurance 
could possibly apply, and that is all for which insurance was desired. On the other 
hand, if we divide the amount of insurance set forth in the application by the actual 
number of acres of growing crop covered by the same, we are forced to the con- 
clusion that the amount of insurance on defendant’s interest on each acre was, in- 
stead of $10 an acre, as actually agreed on, approximately $11.30 an acre. The con- 
clusion also is inevitable that succeeding years would in all probability disclose a 








964 The Insurance Law Journal, Vol. 72 | May, 1929 


still greater variation. And if because of necessary rotation of crops or for other 
reasons the acreage of corn was reduced 50 per cent., applying the provisions of 
the printed form, it would follow that instead of $10 an acre, as was undisputedly 
intended by the parties who actually drew the “applications,” the insurance would 
be approximately $22.60 an acre. The district court, in view of the undisputed evi- 
dence introduced without objection, instructed the jury as follows: 


{1] “You are instructed that the defendant’s application for insurance in this 
case is not to be limited and determined alone by the wording of the written applica- 
tion signed by him, but also by what terms he verbally requested of the plaintiff's 
agent, and the defendant had the right, on communicating such request to the com- 
pany, to refuse to accept any policy from the company which did not conform to 
such request.” 

It is deemed that this instruction properly states the law of this case, and the 
applications now under consideration must be deemed to be each partly oral and 
partly in writing. It follows that, in order that a contract of insurance be entered 
into by these parties, it is essential that the plaintiff shall have accepted these appli- 
cations as embracing both the written and the oral provisions thereof. In this con- 
nection it would seem that the “binding receipts” which plaintiff alleges were de- 
livered by its agent to the defendant, in view of the terms expressed therein, cannot 
of themselves be construed as a recognition or acceptance of the oral provisions of 
the applications. 


This view is strengthened by the undisputed fact that the policies of hail in- 
surance which the plaintiff caused to be signed and forwarded to the defendant in 
no way recognized or complied with the stipulations orally entered into, which to- 
gether with the written provisions of the applications for insurance, constitute the 
real proposition submitted to plaintiff by the defendant. 

The policies thus forwarded by the plaintiff were by the defendant promptly 
rejected and returned to the plaintiff with a letter of transmissal in which the de- 
fendant stated: 

“I have received from your agent, Mr. M. J. Arnold, of this city, your policies 
numbers 9600 and 9601. On examination I conclude these policies are each indefi- 
nite and unsatisfactory in the following particulars: 

“(1) There is no statement in the body of either policy giving the amount of 
insurance provided for and carried. 

“(2) There is no statement in the body of either policy, either general or speci- 
fic, from which the acreage of corn covered can be determined. * * * 

“IT suggest the amount of insurance be stated in the body of each policy, 
and after the word ‘corn’ in the body of each policy, there be inserted the 
words: ‘grown on the lands described in the typewritten list, marked exhibit A for 
identification, attached to this policy and made a part hereof.’ 

“T called the attention of Mr. Arnold (plaintiff’s agent) to these discrepancies, 
but he refused to do anything therewith and I am obliged to appeal to you for the 
purpose. As I explained to Mr. Arnold, I do not wish to have any question made 
on the amount of insurance carried. I understand each policy runs for five years, 
and the amount of corn may vary with the several years.” 

The plaintiff again sent the same policies to the defendant before making any 
of the changes requested in the quoted letter. The defendant refused to accept 
them and again returned them to the plaintiff with a second letter of transmission 
which expressly referred to his previous letter from which the above was quoted. 
It is claimed on behalf of the plaintiff that these policies were again returned to the 
defendant for a third time, but without making the change suggested, and without 
causing their terms to express, as the agreement of the parties, that the insurance 
on each acre of corn grown each year during the five-year term was to be insured 
at $10. However, there is no competent evidence sustaining this fact, and the de- 
fendant unconditionally denies ever having accepted the policies, and indeed denies 
having received them after twice returning them to the plaintiff. 

It would seem that the refusal of the defendant to accept these policies is amply 
justified under the facts in this case. The policy tendered failed to conform to the 
terms of the application when considei d as containing both written and oral pro- 
visions and no policies were ever tendered that did. Such a tender on part of plain- 
tiff was necessary in order that a valid, binding obligation could be created as 
against the defendant. Such acceptance of the offer as actually made by defendant, 
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the evidence as to both causes of action affirmatively discloses never was made on 
behalf of the insurance company. 

[2] Where the policy delivered is substantially different from the policy ap- 
plied for, the person contracting may refuse to take it. The tender of a policy 
substantially different from that ordered will not, unless accepted by the assured, 
entitle the insurer to recover ‘premiums for the same. Jones v. Gilbert, 93 Ga. 604, 
20 S. E. 48; Stephens v. Capital Ins. Co., 87 Iowa, 283, 54 N. W. 139; Mutual Life 
Ins. Co. v. Gorman, 40 S. W. 571, 19 Ky. Law Rep. 295; Blunt v. Fidelity & Cas- 
ualty Co., 145 Cal. 268, 78 P. 729, 67 L. R. A. 793, 104 Am. St. Rep. 34; Empire 
Mutual Annuity & Life Ins. Co. v. Avery, 3 Ga. App. 97, 59 S. E. 324. 

It appears that no policy conforming to the actual terms of the application in 
this case was ever delivered by the plaintiff to and accepted by the defendant. 

[3] In order that there may be a valid contract of insurance, there must be a 
definite understanding and the minds of the parties must meet, as to the company 
in which the insurance is to be placed, as to the amount of the insurance, as to the 
duration of the risk, and as to the premium to be paid, which must be agreed upon 
and actually paid or exist as a legal charge against the party insured. Kor v. Amer- 
ican Eagle Fire Ins. Co., 104 Neb. 610, 178 N. W. 182; Cleveland Oil & Paint Mfg. 


Co. v. Norwich Ins. Co., 34 Or. 228, 55 P. 435; Todd v. German-American Ins. Co., 
2 Ga. App. 789, 59 S. E. 94. 


The evidence discloses without question that, save and except the identity of 
the company in which the insurance was to be placed and the duration of the term 
thereof, the minds of the parties have never met, so far as the terms above enum- 
erated are concerned. It follows that the allegations of plaintiff’s petition on this 
subject were not sustained or established by the evidence, and that the plaintiff has 
therefore wholly failed to sustain his case. 


Nor is this conclusion in any manner affected by the settlement of damages oc- 
casioned by hail which occurred on July 25, 1925. This settlement was made on 
the basis of $175. This amount of the plaintiff, without direction or authorization 
of the defendant, credited upon the assessment sued for in the instant case. The 
record discloses that the settlement was made on the basis of a claim for damages 
to corn grown on the southwest quarter of section 32, township 11, range 7, owned 
by Laura H. Hurtz, Hamilton county, Nebraska; that the number of acres damaged 
were 70 and the total amount of insurance on each acre was $10 and the damages 
agreed on were 25 per cent. of the full value of each acre. 


It is to be noted that, as just stated, the property involved was owned by Laura 
H. Hurtz, who alone was vested with an insurable interest therein; that the facts 
as to the ownership of this property were actually communicated to the plaintiff at 
the time application for insurance thereon was made. 

It is true the plaintiff asserts that the defendant agreed to pay the premium for 
the insurance in question, but there is nothing in the evidence disclosing any claim 
on his part that he would be entitled to the insurance money in event of loss, save 
and except as the representative agent, or trustee, of the owner of the property. 
This settlement or agreement for settlement in behalf of Laura H. Hurtz was made 
before information had been given defendant that his contention with reference to 
the actual terms of his application for imsurance had been finally rejected by the 
plaintiff, and while, so far as the defendant was advised or knew, the negotiations to 
secure an agreement as to the disputed facts therein were as yet undetermined. 
Then, too, the terms of the settlement actually made were entirely consistent with 
defendant’s claims as to tke real proposition embraced in his application for insur- 
ance made to plaintiff, and wholly inconsistent with plaintiff's present contention. 
As the result of the settlement, neither he nor Laura H. Hurtz received anything 
of actual value as a result thereof. True, $175, the amount of the loss, as determ- 
ined by the settlement, was credited upon an apparent claim for premium against 
the defendant, but which, because of the failure of the insurance company to accept 


the proposition for insurance as defendant made it, was, in fact, wholly unenforce- 
able and void. 


It follows, therefore, that the action of the trial court, in entering judgment 
against the defendant herein for the sum of $1,630.88 upon the first cause of action 
is reversed and said first cause of action dismissed, and that the action of the dis- 
trict court, its finding and judgment for and in behalf of the defendant upon the 
second cause of action is in all things approved and confirmed. 
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Reversed and dismissed as to the first cause of action, and affirmed as to the 
second cause of action. 





PUBLIC NAT. BANK OF NEW YORK et al. v. PATRIOTIC INS. CO. of 
eins AMERICA. (No. 15.) 
Court of Errors and Appeals of New Jersey. Feb. 4, 1929. 
144 Atlantic Reporter 566. 

2. INSURANCE—ADMISSION OF FALSE SCHEDULE OF INSURED’S 
MERCHANDISE HELD PROPER, WHERE SCHEDULE, THOUGH NOT 
— BY POLICY, WAS FURNISHED ADJUSTERS BY IN- 
In action on fire policies covering stock of goods and fixtures, admission in evi- 

dence of false schedule of merchandise partially or entirely burned, which schedule 

was furnished adjusters, held proper, though schedule was not required by the policy, 
and it was claimed that officers of insured were not aware that figures contained 
therein were not true. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

4. INSURANCE—WHETHER SCHEDULE, MADE TO EVADE INCOME 
TAXES, WAS FRAUDULENT AS TO INSURANCE COMPANIES, AND 
WHETHER INSURED AFTERWARDS DISCOVERED ERROR THERE- 
IN, AND CAUSED SCHEDULE TO BE WITHDRAWN, HELD QUES. 
TIONS FOR JURY IN ACTION ON FIRE POLICIES. 

In action on fire policies, covering merchandise and fixtures, questions, whether 
schedule listing goods at low value, for purpose of evading income taxes, was fraud- 
ulent as to insurance company, precluding recovery on ground of false swearing, 
and whether insured afterwards discovered errors, and caused schedule to be with- 
drawn after presenting it to adjusters, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE—PERMITTING ACCOUNTANT TO TESTIFY, AS TO 
MONEY DRAWN FOR PERSONAL USE OF OFFICER AND CHARGED 
TO LABOR, HELD NOT ERROR IN ACTION ON FIRE POLICIES, RE- 
QUIRING SUBMISSION OF INSURED’S BOOKS. 

In action on fire policies, covering merchandise and fixtures, permitting ac- 
countant to testify, as to amount of money drawn for personal use of one of officers 
of insured, which was charged on books of insured to labor, held not error under 
policies requiring insured to submit books of account for examination, since de- 
fendants could show true facts in connection with fictitious entries. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 


6. INSURANCE—WITNESSES, WHO RECEIVED CHECKS REPRESENT- 

ING FICTITIOUS ENTRIES IN INSURED’S BOOKS, WERE PROPER- 

LY PERMITTED TO TESTIFY IN ACTION ON FIRE POLICIES TO 

SHOW TRUE FACTS IN CONNECTION WITH ENTRIES. 

In action on fire policies, covering goods and fixtures, and requiring insured to 
submit books of account for examination, witnesses, who received checks represent- 
ing fictitious entries in books, were properly permitted to testify for the purpose 
of showing that the books submitted were not correct, or did not truly show 
amount of labor and material used in manufacture of goods; evidence of true facts 
being admissible in connection with fictitious entries in books. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 


7. INSURANCE—FALSE SWEARING OF INSURED, IN VIOLATION OF 
FIRE POLICIES, WAS NOT EXCUSED BY FACT THAT INSURED 
INTENDED MERELY TO EVADE INCOME TAXES. 

In action on policies, covering stock of goods and fixtures, in which defense 
was false swearing in violation of policy, on account of false and fraudulent en- 
tries in books, it was no excuse or justification to the insured that it did not mean 
to prejudice the insures, but merely to promote its own interests by evading federal 
income taxes. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal from Supreme Court. 


Actions at law by the Public National Bank of New York and others against 
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the Patriotic Insurance Company of America, against the New Brunswick Fire 
Insurance Company of New Brunswick, against the Agricultural Insurance Com- 
pany of Watertown, N. Y., against the Pacific Fire Insurance Company, against 
the Importers’ & Exporters’ Insurance Company of New York, and against the 
Stuyvesant Insurance Company of the City of New York. Judgments for defend- 
ants, and plaintiffs appeal. Affirmed. 

Jacob L. Newman, of Newark (Merrett Lane, of Newark, of counsel), for 
appellants. 

Arthur T. Vanderbilt, of Newark, for respondents. 

Kays, J. These were six suits which were consolidated for the purpose of 
trial and tried together at the Essex circuit. The jury rendered a verdict in favor 
of the defendants and against the plaintiffs. A rule to show cause was allowed, 
which expressly reserved exceptions taken at the trial. The rule to show cause was 
argued before the Supreme Court upon the ground that the verdict of the jury 
was against the clear weight of the evidence. This rule was discharged by the 
Supreme Court (140 A. 926). ‘The plaintiffs’ appeal here presents 36 grounds, and 
is argued as one case. 

The facts are as follows: A corporation known as the Specialty Handle Manu- 
facturing Company, Inc., was engaged in the business of manufacturing leather 
specialities at its factory in Newark, N. J. The defendants are all insurance com- 
panies who issued policies of fire insurance to the Speciality Handle Manufacturing 
Company, Inc., protecting its property agains* loss by fire. On or about March 1, 
1925, a fire occurred in the said company’s plant, resulting in a partial destruction 
of its stock and machinery. Thereupon the Specialty Handle Manufacturing Com- 
pany, Inc., and the adjusters of the various insurance companies met and agreed 
upon the sound value of the stock in sight and the loss thereon caused by the fire, 
and also agreed upon the sound value of the machinery and fixtures and the loss 
thereon. They made no agreement, however, in respect to the property absolutely 
destroyed by the fire, for the reason that there was nothing on which to base such 
an agreement, except the books of the company. The total loss sustained by the 
company, as a result of the destruction of the stock and machinery, was about $43,- 
000. The Specialty Handle Manufacturing Company, Inc., claimed that the prop- 
erty which was entirely destroyed amounted to over $100,000, and it thereupon de- 
manded payment from the insurance companies of that amount, in addition to the 
moneys which had been agreed upon, amounting to $43,000. An examination of the 
company’s books by experts of the insurers showed that the property absolutely des- 
troyed by the fire was much less than the amount claimed by the Specialty Handle 
Manufacturing Company, Inc. This company endeavored to explain the discrep- 
ancy between its claim and its books by stating that it had doctored its books to 
show a much less value of its property than it actually had. The company admitted 
that the reason it doctored its books was to defraud the United States government 
in the payment of its federal income taxes. 

On or about May 18, 1925, the Specialty Handle Manufacturing Company, Inc. 
assigned all its right, title, and interest in the insurance policies and all sums due 
thereunder to the Public National Bank of New York, and the said bank brought 
these suits against the insurance companies upon their failure to comply with the 
demand for the moneys alleged to be due for the property which had been absolutely 
destroyed by fire. 

The defendant fire insurance companies justify their refusal to pay upon a pro- 
vision in each of the policies, which reads as follows: “This entire policy shall be 
void if the insured has concealed or misrepresented, in writing or otherwise, any 
material fact or circumstance concerning this insurance or the subject thereof; or 
if the interest of the insured in the property be not truly stated herein; or in case 
of any fraud or false swearing by the insured touching any matter relating to this 
insurance or the subject thereof, whether before or after a loss.” The main de- 
fense was that this fraud, which the Specialty Handle Manufacturing Company, 
Inc., had attempted to perpetrate upon the United States government, in order to 
escape payment of its income tax, vitiated the policies of insurance. This question 
was submitted to the jury, and the jury found a verdict in favor of the defendants. 
The first 20 grounds of appeal were directed at the ruling of the court on evidence. 
The other 16 grounds for reversal are directed at the refusal to charge certain re- 
quests submitted to the court by the plaintiffs, or the charging of certain requests 
submitted by the defendant, or the main charge of the court. 
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[1] The first point argued by counsel for the appellants is that the court per- 
mitted, against the objection of counsel, the witness Russell, who was a fire insur- 
ance adjuster representing the insurers, to answer the following question: “Q, 
Did you find any evidence of goods or personal property which had been rendered 
indistinguishable by reason of the fire? Not to any extent.” Counsel argues 
that the question called for expert hae aa and that the witness had not qualified 
as such. It does not require an expert to answer this question. The witness had 
been on the ground of the fire and observed the conditions, and could property testi- 
fy as to what he saw. 

[2-4] The next point raised is that Exhibit D-16, which is the schedule furn- 
ished by Miller and Maltbie adjusters for the assured, should not have been admit- 
ted in evidence by the court. This was a schedule of the merchandise which was 
entirely burned or partially so as a result of the fire. There must have been some 
purpose or reason for submitting this schedule to the insurance companies, and the 
insurance companies naturally took notice of the schedule so submitted to them as 
to whether or not it was accurate. Therefore the trial court properly admitted this 
schedule in evidence, even though, as counsel argues, it was not required by the 
policy. There is no evidence to show that the adjusters went beyond the instruc- 
tions of the Specialty Company in submitting this document to the insurance com- 
panies. In connection with this schedule counsel says that the company’s officers 
who knew of the submission of this schedule were not aware that the figures con- 
tained in it were untrue. This of ‘course would be a matter for the jury to de- 
termine. Counsel also says that the court erred in drawing the jury’s attention to 
the fact that there was no evidence that the assured or its representatives ever 
withdrew this schedule. There appears nothing in the argument which denies this 
fact, and it is therefore a circumstance which could properly be considered by the 
jury. Whether or not the making of the schedule was fraudulent, and whether the 
assured afterward discovered it to be erroneous and did or did not cause the sched- 
ule to be withdrawn, were questions for the jury. 

(5, 6] The third point argued is that the trial court erred in permitting certain 
witnesses to testify concerning certain checks which on the books of the company 
were recorded as payments for merchandise, when, in fact they were either exchange 
checks or entirely fictitious, having no relationship whatever to merchandise pur- 
chases. Appellants also, under this point. complain because the trial court allowed 
an accountant who had gone over the books of the assured to testify as to the 
amount of money drawn for the personal use of one of the officers of the Specialty 
Company, which, on the books of the company, was charged to labor. It appears 
from the evidence that the accountant, representing the defendant companies, called 
upon the officers of the assured and obtained their books of account for his exami- 
nation. The provisions of the policy required the assured to submit for the ex- 
amination of the insurance companies, books of account and other evidence when 
requested. When these books showed fictitious entries, it was proper to show in 
connection with them the true facts concerning such entries. Therefore the trial 
court properly allowed witnesses who had received checks representing such entries 
to testify for the purpose of showing that the books of account, which had been 
submitted to the insurance companies, were not correct, or did not truly show the 
amount of labor and material used in the manufacture of goods on hand at the 
time of the fire. 

[7] The fourth point argued by the appellant is that the court below erroneously 
charged the jury as follows: “It is no excuse or justification to the charge of fraud 
and false swearing, in violation of the clause of the insurance policies, which I 
have just read for the assured to say that it did not mean thereby to prejudice the 
insurers but merely to promote its own interest in evading federal income taxes.’ 
This was a proper charge. While the assured, by doctoring its books, may not 
have intended to prejudice the insurers, it was for the jury to say whether or not, 
by such false swearing or false statements, there had been a fraud practiced by 
the assured upon the insurance companies, no matter what the original purpose of 
intent of such false swearing or false statements may have been. 

{8] Under this point it is further argued that the court erred in refusing to 
charge as follows: “Unless the books or false statements were, in fact, used with 
intent to prejudice the insurance companies (and the burden is on the defendant to 
prove that they were so used) the plaintiff cannot be prevented from recovering 
the actual loss which may have been proven notwithstanding the fact that entries 
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in the books and statements taken therefrom may be fictitious.” The court suffic- 
iently covered this request in its charge as follows: “The mere proof of facts that 
the books were improperly or falsely kept is not sufficient to sustain this defense.” 
Referring to the defense of the insurance company of fraud on the part of the 
assured, the court charged: “We are not concerned with any question of the de- 
frauding of the United States Government. This is beside the case; whether they 
defrauded the Government or not is no concern of ours. * * * The fraud or false 
swearing must be as to a fact or circumstance aid must be material as to the 
rights and liability of the defendant companies; they must be wilful and made 
with intend to misrepresent.” And again the court said: “The defendants here 
present what we call an affirmative defense of fraud and false swearing as a breach 
of the terms of the policy. The burden of proving this defense is upon the de- 
fendants. They must sustain it by a fair preponderance of the evidence.” 

{9] The fifth point argued by the appellant deals first with the testimony of 
Emil Garfinkel, secretary and treasurer of the Specialty Company, when he was 
called to the stand by the defendants. First, because the court permitted Garfinkel 
to answer the following question: “Q. Were you asked these questions and did 
you make these answers in the examination under oath?” The purpose of this 
question was to bring out the facts which Garfinkel had formerly stated under oath, 
and not to impeach his testimony. This was a proper question under the circum- 
stances. Appellant also complains because the court refused to strike out certain 
testimony of Garfinkel when testifying as a witness for the defendants when he was 
asked if he did not give certain testimony, under eath, relative to moneys which 
had been drawn out from the Specialty Company’s account, which had a bearing 
upon the condition of the Specialty Company's book accounts. This revealed that 
for several years Garfinkel had drawn checks for his personal use, which had been 
charged to purchases of merchandise or for labor. This naturally tended to swell 
the book inventory beyond the actual amount on hand. Under these circumstances, 
such testimony was proper. The other questions asked this witness, which were 
allowed by the court and to which the appellant objects, deal with the same charac- 
ter of testimony: that is, as to whether or not the statements which Garfinkel had 
made under oath at a previous time were or were not true when made. This testi- 
mony was proper, as it had a direct bearing upon the doctoring of the books of the 
company. Questions asked Garfinkel by the defendant, which were objected to by 
appellant, were not for the purpose of repudiating his statements under oath, but 
to confirm them, and, when confronted by his former statement under oath the truth 
of the facts were brought out. The purpose of this testimony was not an attack 
upon the witness’ truth and veracity, but was for the purpose of bringing out the 
correct state of facts. 

[10-12] The sixth point argued by the appellant is relative to the charge of the 
court as follows: “The policies of insurance in this suit are in the standard form 
prescribed by the Legislature of New Jersey, which had also prescribed that no 
other or different form shall be used. The contract of insurance therefore being 
one prescribed by the Legislature is to be construed by you according to the true 
and natural meaning of the words of the policy as if it were a contract between two 
individuals or two ordinary corporations, and it is therefore incumbent upon you 
to apply the interpretation of the policy provisions according to the instructions of 
the Court and not to modify them either in favor of the plaintiff or of the defend- 
ant insurance companies.” Counsel for appellant contends that the language used 
by the court in this charge, to wit: “Is to be construed by you according to the 
true and natural meaning of the words of the policy,” was erroneous, for the rea- 
son that the jury would infer from this instruction that it was its province to con- 
strue the written contract. We do not think that the court used the word “con- 
strued” in its legal sense, as the court told the jury it was incumbent upon them to 
apply the interpretation of the policy provisions according to the instructions of the 
court, and not to modify them in favor of the plaintiffs or the defendants. We 
think the court used the word “construed” in that portion of his charge as meaning 
“regarded” or “considered.” When counsel for the appellant noticed this language 
used by the court in his charge, if there was any doubt in counsel’s mind as to the 
meaning of the word “construed,” or as to the interpretation which the jury might 
put upon it, it was the duty of counsel to call the court’s attention to the same. 
This portion of the charge, when read in connection with other parts of the charge 
above referred to, and also that part in which the judge instructed the jury as fol- 
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lows: “You are here to decide the facts. You are the judges of the facts in this 
case. My duty is to charge you and tell you what the rules of law are which 
should govern you in determining the case and in arriving at a verdict,” made it suf- 
ficiently clear to the jury, and the jury could not have failed under these instructions 
to understand their duty in respect to determining the facts and the application of 
them to the principles of law which were properly laid down by the court. _ 

This court laid down the rule in the case of Lenz v. Public Service Railway 
Co., 98 N. J. Law, 849, 121 A. 741, as follows: 

“*So long as the law is stated correctly and intelligently, the ultimate test of 
the soundness of instructions is, not what the ingenuity of counsel can, at leisure, 
work out the instructions to mean, but how and in what sense, under the evidence 
before them and circumstances of the trial, would ordinary men and jurors under- 
stand the instructions as a whole.’ 

“The inquiry should be whether the jury would have been misled to the injury 
of the defendant by the language of the court, and in this case we think it clear, 
in view of the context, that they could not have been misled by the charge as an 
entirety.” 

We are therefore of the opinion that the rulings of the court, which are com- 
plained of and argued by counsel for the appellant, were proper rulings, and were not 
harmful to the plaintiff, and we are also of the opinion that the requests to charge 
made by the appellant, which were refused by the court below, were properly refused 
so far as they were not charged in effect, and that the requests made by the de- 
fendant, which were charged by the court below, were properly charged. The 
grounds of appeal relied upon by the appellant do not disclose any prejudicial 
error, and the judgment under view is affirmed, with costs. 

For affirmance: The Chancellor, The Chief Justice, Justices Trenchard, Par- 
ker, Kalisch, Katzenbach, Campbell and Lloyd, and Judges White, Van Buskirk, 
McGlennon, Kays, Hetfield, and Dear. 

For reversal: None. 


MELTON BROS., INC., et al. v. PHILADELPHIA FIRE & MARINE. INS. 
CO. SAME v. GLOBE & RUTGERS FIRE INS. CO. SAME v. 
NEWARK FIRE INS. CO. (Nos. 16-18.) 

Court of Errors and Appeals of New Jersey. Feb. 4, 1929. 

144 Atlantic Reporter 726. 

(Syllabus by the Court.) 

1. INSURANCE—EVERY REASONABLE INTENDMENT AND PRESUMP- 
TION COMES TO SUPPORT OF AWARD IN ARBITRATION PRO- 
CEEDINGS: ONE ATTACKING AWARD IN ARBITRATION PRO- 
CEEDINGS HAS BURDEN OF ESTABLISHING INVALIDITY THERE- 
OF BY CLEAR PROOF. 
Every reasonable intendment and presumption comes to the support of an 

award in arbitration proceedings. The attacking party has the burden of establish- 

—— invalidity of the award by clear proof, for an award will not be lightly set 

aside. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


2. INSURANCE—AWARD IN ARBITRATION WILL NOT BE SET ASIDE 
ON GROUND APPRAISERS FAILED TO COMPLY WITH APPRAISAL 
AGREEMENT WITHOUT SATISFACTORY EVIDENCE OF SUCH 
NON-COMPLIANCE. 

An award in an arbitration will not be set aside upon the contention that the 
appraisers failed to comply with a provision of the appraisal agreement that the 
appraisers together estimate and appraise the loss stating separately sound value 
and damage to each item, when there was no satisfactory evidence of non-compli- 
ance with such provision, but, on the contrary, the evidence justified the inference 
of substantial compliance therewith. 7 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 

3. INSURANCE—APPRAISERS’ FAILURE TO AGREE AFTER EXAMIN- 
ING PROPERTY, AND SUBMISSION TO UMPIRE AFTERWARDS 
PARTICIPATING IN AWARD, CONSTITUTED DISAGREEMENT OF 
APPRAISERS BEFORE UMPIRE ACTED. 

Where appraisers, named in an appraisal agreement made pursuant to the pro- 
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visions of a fire insurance policy, went together to the scene of the fire and examined 
the property claimed to have been damaged or destroyed, so far as it could be 
found, and then or thereafter examined bills for merchandise, made figures on the 
entire loss, and concluded that “we cannot agree,” and submitted the same to the 
umpire, who afterwards participated in the award, that constituted a disagreement 
of the appraisers as to the loss before the umpire acted. 

(For other cases, see Insurance, Dec. Dig. § 572.) 


4. INSURANCE—AWARD WILL NOT BE SET ASIDE ON GROUND UM- 
PIRE PARTICIPATED IN AWARD FOR ENTIRE LOSS, WHERE EVI- 
DENCE FAILED TO SHOW SINGLE INSTANCE WHERE APPRAIS- 
ERS AGREED. 

In a fire loss, the appraisal agreement provided that the two appraisers should 
first elect an umpire, and the two appraisers should then estimate and appraisé the 
loss, stating separately sound value and damage to each item covered by the policy, 
and, failing to agree. they should submit their differences only to the umpire. The 
evidence showed that the appraisers, after each had examined the property claimed 
to have been damaged or destroyed, so far as it could be found, had examined bills 
for unidentified property, had made figures in detail as to the loss on the various 
articles for which claim was made, and had submitted those figures, showing a 
complete and wide disagreement, to the umpire before the award was made. The 
evidence failed to show a single instance in which they agreed on the damage or 
loss in respect to any of the items of merchandise, and furniture and fixtures, iden- 
tified or unidentified, covered by the policy. Held, that in such circumstances the 
award will not be set aside upon the contention that the umpire participated in the 
award for the entire loss, rather than as to “differences only” submitted by the ap- 
praisers. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


5. INSURANCE—AWARD WILL NOT BE SET ASIDE ON GROUND OF 
NONCOMPLIANCE WITH REQUIREMENT FOR ITEMIZING ACTUAL 
DIRECT LOSS AND DAMAGE WITHOUT SHOWING PREJUDICE OR 
INJUSTICE. 

An award, made pursuant to an appraisal agreement, in a fire loss, which states 
separately in words and figures the total actual net cash value of, and the total 
actual direct loss and damage to, the respective general items covered by the policy, 
will not be set aside, in the absence of any prejudice or injustice to the complaining 
party, upon the contention that it was not in compliance with the requirement in the 
appraisal agreement that the sound actual cash value of, and the actual direct loss 
and damage to, the property described in the policy, shall be itemized in the award. 

(For other cases, see Insurance, Dec, Dig. § 574[1].) 

6. INSURANCE—AWARD IS NOT INVALIDATED BECAUSE APPRAIS- 
ER IS MERELY ZEALOUS AS TO RIGHTS OF PARTY NOMINATING 
HIM. 


An award is not invalidated because an appraiser is merely zealous for what 
he conceives to be the rights of the party who nominated him. 
(For other cases, see Insurance, Dec. Dig. § 574[3].) 

7. INSURANCE—COURT WILL NOT WEIGH TECHNICALITIES OF 
METHOD OF ARRIVING AT AWARD BY COMPETENT AND DIS- 
INTERESTED UMPIRE AND APPRAISER, IN ABSENCE OF INJUS- 
TICE OR FRAUD. 


Where the insured has sustained a loss, and an award has been made by an 
umpire and one of the appraisers duly appointed pursuant to the appraisal agree- 
ment, the court will not weigh the technicalities of the method of arriving at the 
award and making the appraisal, when the appraisers and umpire were competent 
and disinterested, and no injustice or fraud has been committed. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


Appeal from Court of Chancery. 

Separate suits by Melton Bros., Inc., and others against the Philadelphia Fire & 
Marine Insurance Company, the Globe & Rutgers Fire Insurance Company, and the 
Newark Fire Insurance Company, consolidated for the purpose of hearing. From 
the decree (139 A. 399), defendants appeal. Reversed in part. 
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Arthur T. Vanderbilt, of Newark, for appellant. 

Kinkead & Klausner, of Jersey City, for respondents. 

TRENCHARD, J. These three separate suits in chancery were begun by the com- 
plainant, Melton Bros., Inc., and all three defendant companies have appealed from 
decrees in favor of the complainant. 

The suits were consolidated for the purpose of hearing in the court below, and, 
pursuant to a stipulation, they have been argued here as one suit, and the pleadings, 
evidence, decree, and further proceedings in the suit against the Philadelphia Fire 
& Marine Insurance Company have been laid before us with the statement that they 
“are identical, so far as the issues on this appeal are concerned,” with those in the 
other cases. 

The general situation was this: 

Defendants, prior to December 15, 1925, issued to complainant policies insuring 
complainant against loss or damage by fire to its merchandise, and store furniture 
and fixtures, contained in the building located at No. 620 Washington street, Hobo- 
ken, N. J. On December 15, 1925, complainant suffered a loss by fire, and, pursu- 
ant to the provisions of the policies, complainant and defendants entered into an 
appraisal agreement. Therein complainant designated S. Walter Silverman as its 
appraiser, and defendants designated Davis Weinstock as their appraiser. The ap- 
praisal agreement referred to the appraisers the determination of the sound value 
and loss to the items of the insured property as particularly described in the policies, 
and authorized them to appoint'an umpire to whom they were to submit their differ- 
ences only; and the agreement provided that it should not be a waiver of “any of 
the provisions or conditions of the said policy or policies of insurance, or any for- 
feiture thereof, or the proof of such loss and damage required by the policy or 
policies of insurance thereon.” 

On April 10, 1926, the appraisers agreed upon Bernard Ginsberg as umpire. 
On April 28, 1926, the award was made, the umpire and the appraiser appointed by 
the insurance companies signing the same, the appraiser appointed by the complain- 
ant refusing to do so. Within a short time thereafter, and before these suits were 
brought, complainant sold a considerable part of the damaged property. In Decem- 
ber, 1926, the complainant brought suits in the Supreme Court to recover on the 
policies issued by the several defendants, and then filed the present bills to reform 
the policies as to the name of the insured, and to restrain the defendant companies 
from setting up as a defense in the actions at law the award to which we have re- 
ferred. The bills so far as the latter phase thereof is concerned, were based upon 
the averments that the appraisers had not disagreed; that the umpire had acted 
fraudulently and also prematurely; and that the report of the loss as appraised by 
the umpire and the companies’ appraiser was the result of joint fraud on their part. 

The Vice Chancellor advised decrees granting the reformation of the policies 
prayed for. That was done with the consent of the defendant companies expressed 
at the hearing, and that phase of the decrees was not further in controversy at the 
hearing, and is not in controversy on these appeals of the defendant companies. 

The controversy on these appeals is respecting that part of the decrees which 
adjudged such award void and restrained the defendants from setting up the award 
as a defense in the actions at law. 

The defendants first argue, with much force, that the complainant, having 
failed to repudiate the award and demand a re-appraisal within a reasonable time. 
and having sold a considerable part, if not all, of the damaged property, so changed 
the status quo as to be estopped from attacking the validity of the award nine 
months after its rendition. After reflection, we are unwilling to disturb the decrees 
upon that ground, although the mere statement of it makes it evident that decrees 
which set aside awards in such circtumstances must be examined with great care 
and caution. 

The appraisal agreement provides that the appraisers “shall ascertain * * * the 
sound actual cash value of the property of said party of the first part on the 15th 
day of December, 1925, which is more particularly described in the policies as per 
form attached, as well as the actual direct loss and damage caused thereto by a fire 
which occurred on that day, and * * * that the said two appraisers shall first select 
a competent and disinterested person who shall act as umpire, and the said two ap- 
praisers together shall then estimate and appraise the loss, stating separately sound 
value and damage to each item, and failing to agree, shall submit their differences 
only to the umpire. An award, in writing, so itemized, of any two when filed with 
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the insurance companies above designated shall determine the amount of sound 
value and of loss or damage.” 

The coverage provisions of the Philadelphia Fire & Marine Insurance Com- 
pany’s policy read as follows: 

“$750.00 on merchandise consisting principally of that usual to the confection- 
ery business, including stock manufactured, unmanufactured and in process of manu- 
facture, including full and empty packages, boxes, samples and supplies, the property 
of the insured, or held in trust or in commission, or sold but not delivered or re- 
moved. 

“$1,750.00 on store furniture and fixtures, including counters, shelving, racks, 
scales, show cases, cash registers, and all such implements and utensils used in the 
insured’s business. 

“All while contained in the brick building, occupied as stores and dwellings 
situated No. 620 Washington St., Hoboken, N. J., 80% co-insurance clause attached, 
applying to each item separately.” 

The learned Vice Chancellor did not find any fraud; on the contrary, he found 
that there was no fraud. 

An examination of his conclusions, in connection with the decrees, shows that 
he advised the decrees setting aside the award, because, as he found (1) the ap- 
praisers did not together estimate and appraise the loss stating separately sound 
value and damage to each item: (2) because the umpire proceeded to act before the 
appraisers disagreed as to the loss, and before the appraisers submitted their differ- 
ences only to the umpire; (3) because the award was not itemized; and (4) because 
the umpire and the appraiser appointed by the insurers were not competent and dis- 
interested persons. 

Our findings from the evidence differ materially from those of the court below, 
and we are constrained to think that the decrees cannot be supported. 

At the outset it is to be noted that, while the person selected by the appraisers 
under the appraisal agreement in question is referred to as an umpire, he is not 
strictly such, but is rather a third appraiser. Dennis v. Standard Fire Ins. Co., 90 
N. J. Eq. 419, 107 A. 161. We shall, however, for purposes of convenience, refer 
to him as the umpire. 

We come now to the principles and reasons upon which our decision rests. 

[1] t.very reasonable intendment and presumption comes to the support of an 
award in arbitration proceedings. The attacking party has the burden of establish- 
ing the invalidity of the award by clear proof, for an award will not be lightly set 
aside. Caledonian Insurance Co. v. North Dutch Reformed Church, 96 N. J. Eq. 
342, 124 A. 703; McQuaid Market House Co. v. Home Insurance Co., 147 Minn. 254, 
180 N. W. 97. 

[2] We find no satisfactory proof that the appraisers did not together estimate 
and appraise the loss, stating separately sound value and damage to each item. On 
the contrary, we find satisfactory proof that they did in substance and effect. The 
appraiser for the insured, upon whose testimony the conclusion below rested, ad- 
mitted that he “checked up” his own “item by item” statement, and then went to 
the other appraiser’s office and “tried to straighten it out with him.” 

The appraisers were both experienced appraisers, and so was the umpire. The 
testimony was to the effect that on April 10, 1926, after the umpire had been 
selected, the appraisers together went to the scene of the loss, were each furnished 
with a copy of an inventory of the merchandise, and furniture and fixtures, claimed 
to have been damaged or destroyed, and examined such property as could be found, 
and each then, or at subsequent meetings, examined bills, made notes, figures, and 
checkmarks on his copy, and afterwards each copy was handed to and considered 
by the umpire before the award was made. We think that this testimony, considered 
in the light of the documentary exhibits, justifies the conclusion that the apprai- 
sers substantially complied with the requirement of the appraisal agreement that 
the appraisers together estimate and appraise the loss, stating separately sound 
value and damage to each item. Substantial compliance with such a provision 
is all that is required. 

We find, also, that the apprisers did disagree as to the loss before the-umpire 
acted in making the award. 

The view of the Vice Chancellor to the contrary was rested, in large part 
certainly, upon an acceptance of the testimony of the appraiser appointed by the 
insured and a refusal to credit that of the other appraiser and the umpire. We 
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think that course was not justified, especially in view of the fact that the testimony 
of the latter was strongly corroborated by the admission of the appraiser for the 
insured in a letter written by him on April 21st, prior to the award, that the 
appraisers “disagree” in the appraisai. 

[3] The evidence shows to our satisfaction, after giving due consideration to 
the conflicting testimony, that, on April 10th, after their appointment, the appraisers 
went together to the scene of the loss, and were each furnished by the insured with 
a copy of the inventory of the merchandise, and furniture and fixtures, claimed 
to have been damaged or destroyed; that they then examined the property sched- 
uled so far as it could be found; that then or thereafter they examined bills 
for merchandise and made figures on the entire loss, and concluded that “we cannot 
agree,” and submitted the matter to the umpire, who afterwards participated in 
the award. That, we think, constituted a disagreement of the appraisers as to the 
loss before the umpire acted. Broadway Insurance Co. v. Doying, 55 N. J. Law, 
569, 27 A. 927; American Central Insurance Co. v. Landau, 62 N. J. Eq. 73, 49 A. 
738; Garrabrant v. Continental Insurance Co., 75 N. J. Law, 577, 67 A. 90, 12 L. R. 
A. (N. S.) 443; Caledonian Ins. Co. vy. North Dutch Reformed Church, 96 N. J. 
Eq. 342, 124 A. 703. That the Vice Chancellor’s conclusion to the contrary, resting 
as it does upon the testimony of Silverman, the appraiser appointed by the insured, 
is a mistaken one, is demonstrated by a critical examination of Silverman’s testi- 
mony. He testified, “I went to Mr. Weinstock’s office on numerous occasions, 
and tried to straighten it out with him.” Weinstock was the other appraiser. 
Silverman further testified that he was at Weinstock’s office on April 15th, 17th 
and 20th, and we have pointed out that on April 21st he wrote the letter that he 
would be at Weinstock’s office the next day “for the express purpose to find out 
why you disagree regarding the above matter, so the appraisal can come to a close.” 
It further appeared that, at the meeting with the umpire on April 28th, when the 
award was made, the appraisers were still far apart, Silverman’s figures as to 
the loss being very much greater than those of Weinstock, and that both refused 
to change their figures when the umpire asked them to try to get together, before 
the award was made. 

In this connection see the case of American Central Ins. Co. v. Landau, 62 
N. J. Eq. 73, 49 A. 738, where an award was upheld, made pursuant to an apprai- 
sal agreement in all essentials similar, so far as this point is concerned, to the 
one in the present case. There the fourth headnote reads: 

“The articles injured by fire were numerous, and situate in several different 
apartments. The two appraisers examined the greater part in number and value 
of the articles and disagreed as to the damage, and on grounds which would prevent 
their agreeing as to the damage to the remaining articles. Held, that in order to 
give jurisdiction to the umpire to take part in the appraisement it was not neces- 
sary that the appraisers should disagree as to the damages to each and every 
article injured.” : . 

In the opinion Vice Chancellor Pitney said at page 96 (49 A. 747): 

“It was not, in my judgment, necessary or even worth while at that time, 
after having disagreed so largely as to the damage done to the machinery in room 
No. 1, that they should, before calling in the umpire, proceed through the other 
rooms and look at the articles there, or so much of them as remained uncon- 
sumed. It was a mere waste of time to do so, and it was work that could properly 
be deferred until the umpire came in. If they had agreed upon some of the 
articles such agreement would not have saved the calling in of the umpire. Be- 
sides, there is no probability that they would have so agreed.” 

Also we believe that the decree below cannot be justified upon the theory that 
the umpire acted before the appraisers had submitted their “differences only” to 
the umpire. 

[4] It is true that the umpire participated in the award for entire loss. That 
was done, and we think rightly, because the testimony, when considered in the light 
of the documentary evidence to which we have referred, shows that the appraisers 
had each examined the property claimed to have been damaged or destroyed, so 
far as it could be found, had examined bills for unidentified property, had made 
figures in detail as to the loss on the various articles for which claim was made, 
and had submitted those figures, showing a complete and wide disagreement, to the 
umpire before the award was made. 

Moreover, the evidence fails to show, as far as we can find, a single instance 
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in which the appraisers agreed on the damage or loss in respect to any of the 
items of merchandise, and furniture and fixtures, identified or unidentified, covered 
by the policy. Indeed, it does not seem to be contended that they did. The ap- 
praiser for the insured testified in effect that they did not agree on anything. This 
view is strengthened by the fact that at the meeting on April 28th, when the award 
was made, the figures as to total loss made by the appraiser appointed by the in- 
sured were very much greater than those of the appraiser appointed by the insurers, 
and that both appraisers refused to change their figures, when the umpire asked 
them to try to get together, before the award was made. Nor do we think that 
the decrees can be supported upon the theory that the award was not itemized. 

The precise contention of the complainant on this point is that the award 
must be set aside because it did not itemize “every distinct piece of property in- 
volved in the fire.” 

The award, signed by the umpire and the appraiser appointed by the insurer, 
states that they had “appraised and determined the actual cash value of each item 
of said property on the 15th day of December, 1925, and the actual direct loss and 
damage thereto on that day,” and then follows the statement showing separately 
in words and figures the total actual net cash value of, and the total actual direct 
loss and damage to, the respective general items covered by the policy. 

{5] We think that such an award should not be set aside, in the absence of 
prejudice or injustice to the complaining party, upon the contention that it was not 
in compliance with the requirement of the appraisal agreement that the sound actual 
cash value of, and the actual direct loss and damage to, the property described 
in the policies, shall be itemized in the award. Caledonian Ins. Co. v. North Dutch 
Reformed Church, 96 N. J. Eq. 342, 124 A. 703; McQuaid Market House Co. 
v. Home Ins. Co., 147 Minn. 254, 180 N. W. 97; Innis v. Fireman’s Fund Ins. Co., 
218 Mich. 253, 187 N. W. 268; Boutross v. Palatine Ins. Co., 100 Kan. 574, 164 P. 
1069. Here, as we believe, there was no showing of prejudice or injustice. In 
Caledonian Ins. Co. v. North Dutch Reformed Church, 96 N. J. Eq. 342, 124 A. 
703, it was urged that the award should be set aside because not itemized. It was 
there held in effect that the only itemizing of the loss which was necessary was 
that indicated by the policies involved. The court said at page 345 (124 A. 704): 

“The insurance company cannot complain that its appraiser was not sufficiently 
consulted, if the award appears to be an award of the umpire upon questions 
which were in dispute between the appraisers, as appears in this case. We can 
see no reason for the separation and the itemizing of the damage to the church 
and Sunday school, as the policy covered both, and was not apportioned as between 
the two. An award made as this was made will not be set aside unless there is 
clear proof of injustice done to the complainant.” 

Finally it is said that the umpire and the appraiser appointed by the insurers 
were not competent and disinterested persons. 

Upon this phase of the case it is sufficient to say that in our judgment the evi- 
dence fails to support that charge. 

The charge that the umpire was not competent and disinterested appears to 
be without support, on a critical examination of the evidence. 

[6] The charge that the appraiser appointed by the insurers was not competent 
and disinterested has as its only basis the fact that he was zealous for the rights 
of the insurance companies. But an award is not invalidated because the appraiser 
is merely zealous for what he conceives to be the rights of the party who nominated 
him. American Central Ins. Co. v. Landau, 62 N. J. Eq., 93, 49 A. 738. 

[7] Upon the whole case, we consider that none of the matters urged justify 
the court in setting aside the award, in view of the rule which is that, where the 
insured has sustained a loss, and an award is made by an umpire and one of the 
appraisers duly appointed pursuant to the appraisal agreement, the court will not 
weigh the technicalities of the method of arriving at the award and making the 
appraisal, when the appraisers and umpire were competent and disinterested, and 
no injustice or fraud has been committed. Caledonian Ins. Co. v. North Dutch 
Reformed Church, 96 N. J. Eq. 342, 124 A. 703. 

The result is that the decrees under review will be reversed in so far as they 
adjudge and declare void the award and enjoin the defendants from setting up 
the award in the suits at law. 

The defendants are entitled to costs in this court. 

For affirmance: None. 
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For reversal: The Chief Justice, Justices Trenchard, Parker, Kalisch, Katzen- 
bach, Campbell, and Lloyd, and Judges White, Van Buskirk, McGlennon, Kays, 
Hetfield and Dear. 

LEVIN ET AL. v. STATE ASSUR. CO., LIMITED, ET AL. (No. 70.) 
Court of Errors and Appeals of New Jersey. Feb. 14, 1929. 
144 Atlantic Reporter 797. 
(Syllabus by the Court.) 

INSURANCE—WRITTEN AGREEMENT TO SELL INSURED PROPERTY 
AND PUTTING PURCHASER IN POSSESSION, AS ‘LENANT, AVOIDS 
FIRE POLICY REQUIRING UNCONDITIONAL AND SOLE OWNER- 
Stir: 

A written agreement, to sell the property insured and putting the purchaser 
in possession, as tenant, until the taking of title to the property, is a violation of, 
and avoids, a policy of fire insurance covering the property, which provides the 
policy..shall be void, if the interest of the owner be other than unconditional and 
sole ownership, or if any change takes place in the interest, title, or possession of 
the subject of the insurance by the voluntary act of the insured or otherwise, un- 
less the agreement is indorsed on the policy or added thereto. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

Appeal from Supreme Court. 

Action by Victor Levin and others against the State Assurance Company, Lim- 
ited, and others. Judgment for defendants, and plaintiffs appeal. Affirmed. 

Kelsey & Ludwig, of Jersey City, for appellants. 

Lum, Tamblyn & Colyer, of Newark, Wm. A. Wachenfeld, of Newark, and 
Bauer & Ranker, of Union City, for respondents. 

Buack, J. There is but one one point that calls for any discussion on this ap- 
peal, viz., the validity of the fire insurance policy issued in the case. The suit 
was brought to recover the amount of loss caused by fire under two fire insur- 
ance policies. 

The complaint consists of two counts. The trial resulted in a directed verdict 
by consent, under the first count, in favor of the plaintiffs for $135. Under the 
second count, a verdict of nonsuit was directed against the plaintiffs. There are 
four grounds of appeal: First, error in granting a nonsuit by the trial court; two, 
three, and four, overruling three questions put to plaintiffs’ witnesses, Victor Levin 
and Joseph M. Henehan; these latter are immaterial, and call for no discussion, 
as they seek to change the terms of the written policy by oral testimony. Naumberg 
v. Young, 44 N. J. Law, 331, 43 Am. Rep. 380. The policy of insurance contained 
this provision, viz.: “This entire policy, unless otherwise provided by agreement 
endorsed hereon or added hereto; shall be void * * * if the interest of the insured 
be other than unconditional and sole ownership * * *; or if any change, other 
than by the death of an insured, take place in the interest, title, or possession of 
the subject of insurance, whether by legal process or judgment, or by voluntary 
act of the insured, or otherwise.” 

There were two policies, each for the sum of $2,500, and dated April 4, 1923. 
The policies were to run each for a period of three years. One covered property 
known as No. 1200 Summit avenue, and the other property known as No. 1198 
Summit avenue, Jersey City, N. J. On July 26, 1924, a fire damaged one house, 
and completely destroyed No. 1198 Summit avenue. 

The testimony shows that on May 23, 1924, the plaintiffs Levin and Petrofsky 
and their wives entered into a written agreement, Exhibit P-1, with Samuel Rubin, 
whereby they agreed to convey to him, on or before January 15, 1925, the build- 
ing known as No. 1198 Summit avenue, and the lot whereon it stood, subject to 
a monthly tenancy, therein held by him at $50 per month rent, commencing June 
1, 1924, with the right to occupy the same as monthly tenant from June 1, 1924, 
until taking title. The purchaser, his heirs and assigns, to have possession on 
January 15, 1925, and from thence take the rents thereof to their own use. 


The prospective purchaser, Samuel Rubin, took possession as tenant under the 
agreement on June 1, 1924, and on the 26th of the following month of July, 1924, 
a fire occurred, which entirely destroyed the premises at No. 1198 Summit avenue, 
occupied by him, and damaged the other building at No. 1200 Summit avenue; the 
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damage to No. 1200 amounted to $135, the amount for which the verdict was di- 
rected for the plaintiffs by consent of the parties. 

Under our cases, the agreement of sale was in direct violation of the terms 
of the policy, in that the ownership is not unconditional and sole, there is a change 
by the written agreement in the interest, title, and possession of the subject of the 
insurance, as provided by the policy, not indorsed thereon or added thereto. Grun- 
auer v. Westchester Fire Insurance Co., 72 N. J. Law, 289, 62 A. 418, 3 L. R. A. 
(N. S.) 107. That case was in this court, and the facts of the case are substan- 
tially the same, as the facts of the case under discussion. Hanson y. Nat. Liberty, 
etc., Insurance Co., 100 N. J. Law, 215, 126 A. 453. As was said, in the case of 
Plockzek v. St. Paul, etc., Insurance Co. (N. J. Ch.) 91 A. 812, the provision, 
above quoted, is a part of the contract and must be enforced, unless there is evi- 
dence that its provisions have been waived by the defendant company. There is 
no such evidence of waiver in this case. 

Finding no error in the record, the judgment of the Supreme Court is there- 
fore affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Kalisch, Black, Katzenbach, Campbell, and Lloyd, and Judges White, Van Buskirk, 
Kays, Hetfield, and Dear. 

For reversal: None. 


GREENWICH BANK y. HARTFORD FIRE INS. CO. OF HARTFORD, 
CONN., ET AL. 
Court of Appeals of New York. Dec. 31, 1928. 
164 Northeastern Reporter 876. 

1. INSURANCE—INSURERS HELD LIABLE TO MORTGAGEE UNDER 
STANDARD MORTGAGEE CLAUSES IN FIRE POLICIES, NOTWITH- 
STANDING TRANSFER OF POSSESSION TO RECEIVER IN BANK- 
RUPTCY, INSURED’S FAILURE TO GIVE IMMEDIATE NOTICE OF 
LOSS, AND SUBROGATION CLAUSE. (INSURANCE LAW, § 121, 
SUBD. 3). 

Insurance companies held liable to mortgagee under standard mortgagee clauses 
inserted in fire policies as provided by Insurance Law (Consol. Laws, c. 28) § 121, 
subd. 3, notwithstanding appointment and transfer of possession to receiver in 
bankruptcy, insured’s failure to give immediate notice of loss, and clauses subro- 
gating insurers to mortgagee’s rights to extent of payments to mortgagee, if they 
denied liability to mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE—BANKS HOLDING TRUST RECEIPTS FOR INSURED 
MERCHANDISE HELD NOT MORTGAGEES, WITHIN MORTGAGEE 
CLAUSES IN FIRE POLICIES. 

Banks holding trust receipts for merchandise insured by fire policies held not 
mortgagees, within mortgagee clauses providing that insurance shall not be inval- 
idated as to mortgagee’s interest by mortgagor’s neglect, or any change in title or 
ownership of property; reference being to mortgagees in fact, not by mere con- 
struction of law. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


3. INSURANCE—APPOINTMENT OF RECEIVER IN BANKRUPTCY 
HELD NOT TRANSFER OF “POSSESSION,” RENDERING FIRE POL- 
ICIES VOID. 

Appointment of receiver in bankruptcy held not transfer of possession, within 
fire policies providing that entire policy should be void if any change took place 
in possession of insured property; “possession” meaning not merely custody or 
occupancy of property, but physical occupancy of only person on premises or pos- 
session legally following title. 

(For other cases, see Insurance, Dec. Dig. § 328[10].) 


4. INSURANCE—WHETHER NOTICE OF LOSS WAS GIVEN WITHIN 
REASONABLE TIME IS LAW QUESTION FOR COURT ON CON- 
SNe FACTS WARRANTING BUT ONE REASONABLE INFER- 


Whether notice of loss was given by insured within reasonable time is a 
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question of law for the court, where all the facts are conceded, and but one 
inference can reasonably be drawn therefrom. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


5. INSURANCE—UNDER FIRE POLICIES NOT INCLUDING REQUIRE- 
MENT OF IMMEDIATE NOTICE OF LOSS AMONG CONDITIONS 
NONCOMPLIANCE WITH WHICH VOIDS POLICY, NOTICE WITHIN 
REASONABLE TIME IS SUFFICIENT. 

Under fire policies, not including requirement of immediate notice of loss 
among conditions noncompliance with which voids policy, notice must be given 
within reasonable time only; provisions as to procedure after loss being given 
reasonable and fairly liberal construction. 

(For other cases, see Insurance. Dec. Dig. § 539[1].) 


6. INSURANCE—NOTICE OF LOSS WITHIN 12 DAYS AFTER FIRE, AS 
SOON AS RECEIVER IN BANKRUPTCY OR HIS ADJUSTER KNEW 
OF POLICIES, HELD WITHIN REASONABLE TIME. 


_ _ Notice of loss, given within 12 days after fire, as soon as insured’s receiver 
in bankruptcy or latter’s adjuster knew of policies, which insurance broker’s clerk 
failed to turn over to adjuster with other policies, as directed by receiver, because 
of his mistaken belief that they did not cover loss, held given within reasonable 
time. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Greenwich Bank against the Hartford Fire Insurance Com- 
pany of Hartford, Conn., and others. A judgment of the Trial Term on a di- 
nected verdict for plaintiff (127 Misc. Rep. 408, 216 N. Y. S. 315), the jury 
being waived, was reversed as matter of law, and a new trial ordered, by the 
Appellate Division (222 App. Div. 219, 225 N. Y. S. 615), and the named de- 
ee appeals. Affirmed, and judgment absolute ordered against defendant on 
stipulation. 


. Frederick T. Case and Francis X. Hanley, both of New York City, for ap- 
pellant. 


Frank C. Laughlin, Thomas G. Frost, and Joseph W. Kirkpatrick, all of 
New York City, for respondent Greenwich Bank. 

Henry C. Burnstine and George E. Netter, both of New York City, for 
other respondents. 

Crank, J. The Alexandre Works, Inc., a domestic corporation, was engaged 
in business on Stewart avenue, Garden City, Long Island, N. Y., as dealer in and 
manufacturer of fur novelties. Its plant consisted of a number of brick build- 
ings, containing machinery and personal property of considerable value. The 
insurance amounted to $369,000. On January 9, 1922, it went into bankruptcy, 
and Percival Wilds on that day was appointed receiver, going into possession on 
January 14, 1922. The insurance was reduced to $293,500, covered by 39 policies 
in various companies. On January 29, 1922, a fire occurred, causing slight dam- 
age, and on February 17, 1922, another fire occurred, resulting in total loss. Thir- 
ty of the policies, amounting to $240,500 insurance, had been transferred to the 
name of the receiver. The proportionate part of the loss due under these poli- 
cies has been paid. The remaining 9 policies are in litigation in this action; they 
were not transferred into the name of the receiver. Payment has been resisted 
under two main contentions: One, that immediate notice of loss was not given 
to the companies; the other that possession had been transferred out of the in- 
sured into the receiver, contrary to the terms of the policy. 


The nine policies insured the Alexandre Works, Inc.: “Loss, if any, pay- 
able to the Hempstead Plains Company, the Greenwich Bank, and the New Neth- 
erland Bank of New York as their respective interests may appear.” 


The Hempstead Plains Company was a mortgagee under 2 mortgages cover 
ing the property of the Alexandre Works, Inc., and 5 of the policies contained 
a mortgagee clause. The Greenwich Bank and the New Netherland Bank of New 
York did not have a mortgage. “They owned some of the merchandise; it was 
given on trust receipts.” The claims of the banks and of the mortgagee, the 
Hempstead Plains Company, are the ones which are involved in this lawsuit, al- 
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though the trustee in bankruptcy is a party representing the Alexandre Works, 
Inc. 

In reviewing the defenses made by the insurance company, I shall deal with 
the questions in the following order: First, the rights of the mortgagee; second, 
the transfer of possession to the receiver; and, third, the notice of loss given to 
the companies. 

{1] The Hempstead Plains Company, as to 5 of these policies, was a mort- 
gagee, protected by a mortgage clause in the policies. This clause does not ap- 
pear in the record. Only one policy is given in full (Plaintiff's Exhibit 10), 
which does not contain this clause. The other exhibits are abbreviated, 5 of the 
statements reading: “Same assurred, payable to same companies as appears in 
Plaintiff's Exhibit No. 10 (mortgagee clause with respect to Hempstead Plains 
Company attached).” The brief for the insurance companies refers to this clause 
as the “extended standard mortgagee clause,” and says that it gave the Hemp- 
stead Plains Company a separate contractual right, not affected by any act or 
neglect of the mortgagor or owner. If this mortgagee clause has become stand- 
ardized, the provisions of subdivision 3, section 121 of the Insurance Law (Con- 
sol. Laws, c. 28), must have been complied with. We may fairly assume, there- 
fore, that the copy of the clause contained in one of the other briefs is accurate. 
The following are its provisions: 

“Loss or damage, if any, under this policy, shall be payable to Hempstead 
Plains Company as first mortgagee (or trustee), as interest may appear, and this 
insurance, as to the interest of the mortgagee, (or trustee) only therein, shall 
not be invalidated by any act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of sale 
relating to the property, nor by any change in the title or ownership of the prop- 
erty, nor by the occupation of the premises for purposes more hazardous than are 
permitted by this policy: Provided, that in case the mortgagor or owner shall neglect 
to pay any premium due under this policy, the mortgagee (or trustee) shall, on 
demand, pay the same.” 

This is all that need be quoted for the purposes of this opinion. Under this 
clause, therefore, as to these 5 policies, the appointment of the receiver and the 
transfer of possession to him or the failure of the insured to give immediate notice 
of loss would furnish no defense to the companies as against the Hempstead Plains 
Company. Heilbrunn v. German Alliance Ins. Co., 140 App. Div. 557, 125 N. Y. 
S. 374, affirmed 202 N. Y. 610, 95 N. E. 823. 

In this connection, however, another question has arisen. All the policies con- 
tained the subragation clause. It reads: “On payment to such mortgagee of any 
sum for loss or damage hereunder, if this company shall claim that as to the mort- 
gagor or owner, no liability existed, it shall, to the extent of such payment be sub- 
rogated to the mortgagee’s right of recovery and claim upon the collateral to the 
mortgage debt, but without impairing the mortgagee’s right to sue or it may pay 
the mortgage debt and require an assignment thereof and of the mortgage.” 

The only benefit of this clause to the companies is in case they are liable to 
the mortgagee, but not liable to the insured; that they have a defense against the 
insured which for some reason, possibly the mortgagee clause, is not good as 
against the mortgagee. In this case, as I shall show later, the companies have no 
defense, as against the insured, for the reason that there was no transfer of pos- 
session within the meaning of the policy, and that the notice of loss was given in 
time. 

As to these five policies, therefore, the insurance companies were liable to the 
Hempstead Plains Company under the mortgagee clause. Judgment should have 
been directed in its favor. 

{2] The Greenwich Bank and the New Netherland Bank of New York were 
not mortgagees, and did not come within the benefit of this mortgagee clause as 
to these five policies. They held trust receipts, the nature of which is not stated 
in the record. They had some right of property in the merchandise. Apparently 
the Alexandre Works, Inc., held the merchandise, the title remaining in the banks. 
\s between the banks and the company, this may have been in the nature of a 
conditional sale or a chattel mortgage. Matter of A. E. Fountain, Inc. (C. C. A.) 
282 F. 816. Under the terms of the policies of insurance, however, the banks were 
not mortgagees; the policies refer to those who are mortgagees in fact, and not 
by mere construction of law. McDowell v. St. Paul F. & M. Ins. Co., 207 N. Y. 
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482, 101 N. E. 457, dealth with a mortgagor and the mortgagee, and a clause which 
made the loss payable to John McDowell, as mortgagee; the policy so stated; this 
was the contract. 

In the nine policies in this case, the banks are not referred to as mortgagees, 
and in the evidence it appears that they are not mortgagees. The Greenwich Bank 
and the New Netherland Bank of New York, therefore, under these policies, stood 
in no better position than the insured. Moore v. Hanover Fire Ins. Co., 141 N. 
Y. 219, 36 N. E. 191. Whatever rights they have, they must derive by and through 
it. The Hempstead Plains Company, as to the 4 policies which did not have an- 
nexed the “standard form extended mortgagee clause” is probably in a better po 
sition than the banks, because it does appear from the evidence to be a mortgagee 
in fact, and, therefore, comes within that provision of the policy headed, “Mortgage 
Interests.” This is not a standard mortgagee clause, but is a part of the policy 
itself. A similar provision was construed by us in the McDowell Case, and no 
doubt that case is applicable to the Hempstead Plains Company, in so far as the 
facts here support the application. I will not, however, pause to deal with this 
distinction, but treat the rights of the banks under the 9 policies and the rights of 
the Hempstead Plains Company under the 4 policies as though they were the same. 

[3] Was there a transfer of possession by the appointment of the receiver with- 
in the meaning of the policies? The policies provided: “This entire policy shall 
be void * * * (d) if any change, other than by the death of an insured, take place 
in the interest, title or possession of the subject of insurance (except change of oc- 
cupants without increase of hazard).” The insurance companies insist that the 
appointment of the receiver in bankruptcy a month and a half before the fire made 
void this policy. We are not dealing with title, but with this clause regarding pos- 
pession. Title to the property passed to the trustee in bankruptcy after the fire, 
March 24, 1922. The question now is solely one of possession. The word “pos- 
session” has various meanings. We speak of one having title to property as pos- 
sessing such property; it may also have a very broad meaning when applicable to 
tax litigation. U.S. v. Whitridge, 231 U. S. 144, 34 S. Ct. 24, 58 L. Ed. 159. Here 
it is used in a contract, and the question is: What meaning have the parties given 
to it? What is the possession, the transfer of which voids the contract? 

Occupancy is possession, and occupancy may take under its control an entire 
plant and all the buildings. Possession in this policy means something different 
than occupancy. Change in occupants does not invalidate the policy without an in- 
crease of hazard. Is the receiver an occupant within the meaning of this excep 
tion? By order of the court in bankruptcy proceedings, he is put into the posses- 
sion of the property as a custodian, to hold it for the benefit of all parties interest- 
ed until a trustee is appointed or until otherwise disposed of. He is a custodian, 
acting in behalf of the court, but takes no title. In this sense he is an occupant, 
and there is nothing here to show in this case that, by reason of this occupancy 
or this possession, the risk was increased. This word “possession,” therefore, must 
mean something more than entering the property and holding it as custodian, or 
entering it and retaining it as an occupant. What other possession can there be 
than the possession of one who occupies the premises physically by being on them, 
and being the only person on or in them? There is that possession which legally 
follows the title. Therefore some of the cases which have passed upon this clause 
in the insurance policies have held that possession means title. Whichever of these 
reasons is assigned, the cases are numerous which hold that the appointment of a 
receiver is not such possession as is transferred within the meaning of this clause 
in the policies. Keeney v. Home Ins. Co., 71 N. Y. 396, 27 Am Rep. 60; Walradt 
v. Pheenix Ins. Co. of Hartford, 136 N. Y. 375, 32 N. E. 1063, 32 Am. St. Rep. 752: 
Bowling v. Continental Ins. Co., 86 W. Va. 164, 103 S. E. 285, 17 A. L. R. 376; 
Budelman v. American Ins. Co., 297 Ill. 222, 130 N. E. 513; Marcello v. Concordia 
Fire Ins. Co., 234 Pa. 31, 82 A. 1090, 39 L. R. A. (N. S.) 366; Rumsey v. Phoenix 
Ins. Co. (C. C.) 1 F. 396; Gordon v. Mechanics’ & Traders’ Ins. Co., 120 La. 441. 
45 So. 384, 15 L. R. A. (N. S.) 827, 124 Am. St. Rep. 434, 14 Ann. Cas. 886; Fuller 
v. New York Fire Ins. Co., 184 Mass. 12, 67 N. E. 879; Georgia Home Ins. Co. v. 
Bartlett, 91 Va. 305, 21 S. E. 476, 50 Am. St. Rep. 832; Thompson v. Phoenix Ins. 
Co., 136 U. S. 287, 10 S. Ct. 1019, 34 L. Ed. 408; Southern Pants Co. v. Rochester 
German Ins. Co., 159 N. C. 78, 74 S. E. 812; Lancashire Ins. Co. v. Boardman, 
58 Kan. 339, 49 P. 92, 62 Am. St. Rep. 621. y 

Some of these cases have held that the possession was not that of the receiver. 
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but the possession of the court, and that this was not a change of possession within 
the meaning of the policy. That a receiver going into possession in bankruptcy 
proceedings may vary materially increase the risk is not difficult to foresee. All 
work generally stops; the insured is apt to lose interest in his property and its 
upkeep; the vigilance which watches over a prosperous going concern is keener than 
that which is to preserve it merely for creditors. Many things may be suggested 
in favor of a ruling that the possession of a receiver is such a transfer of rights 
over property as to void a policy of insurance, and in and of itself does increase 
the risk. 

If this were a new question, presented for the first time, we might be more 
patient in listening to this plea of the insurance companies. The rule to the con- 
trary, however, has been deeply written into the law, and the companies continue 
to use the same phrase in their policies, with this interpretation which has been 
given to it by the courts. It is too late now to construe these words differently 
from the meaning given to them by the above authorities. 

[4, 5] The trial court held that notice of loss was not given in time. As all 
the facts were conceded, and there were no different inferences to be drawn from 
them, his ruling was clearly one of law, as his opinion indicates. The Appellate 
Division reversed and sent the case back for a new trial, holding that the 12 days 
which elapsed between the fire and the notice of loss were not fatal as matter of 
law. The case comes here upon a stipulation for judgment absolute given by the 
insurance companies, so that, if notice was given within reasonable time, as mat- 
ter of law the appellants must lose. 

The fire causing the total loss occurred February 17, 1922. Notice of loss was 
given on March Ist to the insurance companies which had issued these nine policies. 
But this is not the whole story. The policies in standard form contained this clause: 

“Requirements in Case of Loss—vThe insured shall give immediate notice in 
writing, to this company, of any loss or damage, protect the property from further 
damage, forthwith separate the damaged and undamaged personal property, put it in 
the best possible order, furnish a complete inventory,” etc. 

These requirements are not included within the provisions which are said to 
make the policy void unless complied with. We may assume that whatever penalty 
follows from failure, to meet these requirements is applicable alike to each and every 
one of them. Unless immediate notice is given, it is said that the policy is void. 
Does this also follow if the property is not protected from further damage, or sep- 
arated from the undamaged property, or not put in the best possible order? And 
if not, why not? The penalty which follows from the failure to comply with any 
of these requirements is stated at the end of the policy: “No suit or action on this 
policy, for the recovery of any claim, shall be sustainable in any court of law or 
equity unless all the requirements of this policy shall have been complied with.” 
Some courts have held, under policies different in form, that the requirement to give 
immediate notice does not void the policy, but delays action or payment until such 
notice is given. Dixon v. State Mutual Ins. Co., 34 Okl. 624, 126 P. 794, L. R. A. 
1915F, 1210; Mason v. St. Paul Fire & Marine Ins. Co., 82 Minn. 336, 338, 85 N. W. 
13, 83 Am. St. Rep. 433; Kahnweiler v. Phcenix Ins. Co. of Brooklyn (C. C.) 57 F. 
562; Hirsch-Fauth Furniture Co. v. Continental Ins. Co. (D. C.) 24 F. [2d] 216; 
5 Joyce on Insurance, p. 5483. 

{6] In this state, however, we have held that notice of loss must be given with- 
in a reasonable time, and that if there be no question on the facts, reasonable time 
is a question of law for the court. Solomon v. Continental Fire Ins. Co., 160 N. Y. 
595, 55 N. E. 279, 46 L. R. A. 682, 73 Am. St. Rep. 707; Bennett v. Lycoming Coun- 
ty Mutual Ins. Co., 67 N. Y. 274; Matthews v. American Cent. Ins. Co., 154 N. Y. 
449, 48 N. E. 751, 39 L. R. A. 433, 61 Am. St. Rep. 627; Carpenter v. German 
American Ins. Co., 135 N. Y. 298, 31 N. E. 1015. The notice of loss in this case 
under all the circumstances, as I shall explain them, was given within a reasonable 
time. 

The Alexandre Works, Inc., as above stated, had reduced its insurance to $293,- 
500, represented by 39 separate and distinct policies of insurance. The insurance 
had been covered and the policies obtained by Joseph Bookstaver, an insurance brok- 
er doing a general insurance business. The actual work in connection with this in- 
surance was handled by Elias Klein, an employee of Bookstaver. Before the fires, 
Klein had been instructed by Mr. Geist, one of the officers of the Alexandre Works, 
Inc., to effect some change in the interest of a mortgagee on one of the policies, and 
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later undertook to transfer all the policies into the name of the receiver. He col- 
lected all the policies, going to Garden City for some, and to “different sources” 
for the others. Before the fire, he had all the 39 policies. Thirty of them had been 
transferred into the name of the receiver. The 9 here in question were still in 
force, had never been canceled, but had not been changed into the name of the 
receiver. The receiver did not know what insurance there was upon the property. 
Klein had all the policies. 

When the fire occurred, adjusters were appointed, as is customary, to settle 
the loss and to collect under the policies. The adjuster selected by Percival Wilds, 
the receiver, was Lyons, Stadholz & Co., to whom Klein was asked to turn over all 
the. policies. This he attempted to do, after the first fire of January 29. The loss 
at this fire was very slight. Notice of loss was sent by this adjuster or its repre- 
sentative, Albert M. Isaacs, to all the companies represented by the policies turned 
over by Klein. When the fire of February 17 occurred, there was a total loss. 
The adjuster for the receiver had the policies, and he gave notice to the companies 
of the loss. When it came to making up the inventories of this loss, it was neces- 
sary to consult the general manager of the Alexandre Works, Inc. For the first 
time it was then discovered that 9 policies were missing. The manager discovered 
the fact and told the adjuster. Klein had failed to turn over the 9 policies here 
in question. He had been instructed by the receiver, after the first fire, to turn 
over all policies which he had collected, and which he had in his possession, to the 
adjuster for the receiver. He failed to turn over these 9 policies. As soon as the 
adjuster learned this, he gave immediate notice of loss to the companies issuing 
these policies, and this within 12 days after the fire. The notice was given to 
these 9 companies on March 1, 1922. 

After the first fire, as well as after the second fire, the companies under the 30 
policies appointed representatives of the General Adjustment Bureau as adjusters. 
These same adjusters represented the companies under these 9 policies, on which 
notice of loss was not given until March 1. Klein had failed to turn over these 
9 policies, as he was told to do by the receiver, because 30 of them had been trans- 
ferred to the name of the receiver, and these 9 had not been so transferred. He 
“assumed that those particular companies would not be liable for the particular 
loss.” He concluded that the total amount of insurance was only $240,500, instead 
of $293,500. Here was a clear mistake of fact, and an assumption of authority 
which he did not possess. Order of United Commercial Travelers of America v. 
McAdam (C. C. A.) 125 F. 358; Melcher v. Ocean Accident & Guarantee Corpora- 
tion, 226 N. Y. 51, 123 N. E. 81. Klein had been instructed to turn over all poli- 
cies—a clerical act; he kept out these 9 under the mistaken belief that they did 
not cover the loss. 

It is conceded that as soon as knowledge of this additional insurance was dis- 
covered by the receiver and his adjuster, immediate notice of loss was given to the 
companies. Here we have a delay of 12 days in giving notice of loss, due to the 
mistake of a clerk. Thirty-nine policies were to be turned over to an adjuster; the 
clerk had them all in his possession, and turned over 30 under some notion of his 
that 9 did not apply. Neither the adjuster nor the receiver knew anything about 
these nine policies. As soon as their existence was discovered, immediate notice 
was given to the companies, as required by the policies. All this happened within 
a period of 12 days after the fire. The position of no one was changed in the 
meantime. The adjusters of the 30 companies who were also the adjusters of these 
9 companies, knew of the fire of the 17th, and of the total loss. 

What reason is there for placing a narrow and strict construction upon the 
words, “immediate notice of loss’? When we consider that this is not made one 
of the conditions which voids the policy, but is linked up to those provisions relat- 
ing to requirements after the loss, we should give this policy a reasonable interpre- 
tation, and a fairly liberal construction. Such is the law. A liberal construction 
always oo with reference to the procedure after loss. McNally v. P. a “— 
137 N. 389, page 398, 33 N. E. 475: Paltrovitch v. Phoenix Ins. Co., 143 N 
73, 77, 37 N. E. 639, 25 L. R.A. 198; Sergent v. Liverpool & London & Globe rl 
Co., 155 N. Y. 349, 49 N. E. 935: Glazer v. Home Ins. Co., 190 N. Y. 6, 11, 82 N. 3 
727: Matthews v. American Central Ins. Co., 154 N. Y. 449, 457, 48 N. E. 751, 

L. R. A. 433, 61 Am. St. Rep. 627. ’ 

The fire occurred; there is no fraud; the loss has been sustained; the policies 
covered the loss: and this point relates to those things which must be done by the 
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insured in connection with the remedy. He must give immediate notice of the loss, 
which we have held repeatedly means notice within a reasonable time. Notice given 
as soon as the receiver or his representative knew of the existence of the policies, 
which a clerk had concealed, and within 12 days after the fire, is given within a 
reasonable time. 

The rule has been repeatedly stated that a reasonable time, when the facts are 
undisputed and different inferences cannot reasonably be drawn from the facts, is 
a question of law. Wright v. Bank of Metropelis, 110 N. Y. 237, 249, 18 N. E. 79, 
1L. R. A. 289, 6 Am. St. Rep. 356; Travelers Ins. Co. v. Pomerantz, 246 N. Y. 63, 
158 N. E. 21; Bennett v. Lycoming County Mut. Ins. Co., supra. This is one of 
those general rules, however, which is sometimes difficult of application, and results 
in the question being left to a jury when it is near the border line. Carpenter v. 
German American Ins. Co., 135 N. Y. 298, 303, 31 N. E. 1015. 

There are one or two other points raised by the insurance companies, but we 
need not discuss them, as in our judgment they have been rightly disposed of. 

‘he order should be affirmed, and judgment absolute ordered against the ap- 
pellant on the stipulation, with costs in all courts. 

Cardozo, C. J., and Pound, Andrews, Lehman, Kellogg, and O’Brien, JJ., con- 
cur, 

Order affirmed, etc. 

GLOBE & RUTGERS FIRE INS. CO. v. GENERAL ADJUSTMENT 

BUREAU. 
Court of Appeals of New York. Dec. 31, 1928. 
164 Northeastern Reporter 890. 
INSURANCE—DEFENDANT INSURANCE ADJUSTER HAD BURDEN OF 

PROVING, WHERE SOME ITEMS WERE OVERVALUED, ADJUSTED 

LOSS DID NOT EXCEED LOSS BECAUSE OF SOME UNDERVALU- 

ATIONS. 

In suit by insurer against adjuster, burden was on adjuster to show that, 
where certain items in proof of loss upon which loss was adjusted were largely 
overvalued, adjusted loss did not exceed fire loss because of undervaluation of other 
items, since, if certain items in proofs of loss were largely overvalued, prima facie 
insurer suffered injury. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Globe & Rutgers Fire Insurance Company against the General 
Adjustment Bureau. From a judgment (223 App. Div. 32, 227 N. Y. S. 250), re- 
versing on the law and facts a judgment entered on a verdict of a jury in favor 
of the plaintiff, and dismissing the complaint, plaintiff appeals. Judgment of the 
Appellate Division modified, and, and as modified, affirmed. 

Robert Kelly Prentice, of New York City, for appellant. 

Edgar J. Nathan and Brison Howie, both of New York City, for respondent. 

Per CurtaM. Held, the dismissal of the complaint was error. 

There being testimony from which the jury might infer lack of diligence on the 
part of the defendant’s agent, there was also testimony sufficient to support a recov- 
ery. If certain items in the proofs of loss presented by the insured to the insurer, 
and upon which the loss was adjusted, were largely overvalued, prima facie the 
plaintiff suffered injury. If in fact the adjusted loss did not exceed the fire loss 
— of undervaluation of other items, the burden was on the defendant to show 
that fact. 

The judgment of the Appellate Division should be modified by striking out the 
direction for a dismissal of the complaint and by granting a new trial, and as so 
a affirmed, with costs in this court and in the Appellate Division to abide 
the event. 

Cardozo, C. J., and Pound, Crane, Andrews, Lehman, Kellogg, and O’Brien, 
JJ., concur. 

Judgment accordingly. 
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COLIN et al v. HAMILTON FIRE INS. CO. OF CITY OF NEW YORK. 
Supreme Court, Appellate Division, First Department. March 1, 1929. 
223 New York Supplement 86. 

1. INSURANCE—FIRE POLICY ON “BRICK BUILDING, EXTENSIONS, 
AND ADDITIONS,” HELD TO COVER BRICK BUILDING AND EX- 
TENSIONS AND ADDITIONS, WHETHER BRICK OR FRAME CON- 
STRUCTION. ‘ 

Fire insurance policy “on a brick building or buildings, extensions and additions 
thereto,” containing provision that it was true intent of policy “to cover everything 
pertaining to the services of, or belonging to the above-mentioned building or build- 
ings, additions and extensions thereto,” held to cover any loss by fire on a brick 
building and extensions and additions, whether of brick or of frame construction. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 

2. EVIDENCE—VERBAL STATEMENTS BETWEEN INSURED’S BROKER 
AND INSURER’S AGENTS WHEN POLICY WAS ISSUED WERE IN- 
ADMISSIBLE TO MODIFY FIRE POLICY. 

Under clause of fire insurance policy that material representations concerning in- 
surance would be indicated on policy and that none others would be claimed to have 
been made, and under rule excluding parol conversations tending to vary written in- 
strument, no verbal statement respecting conversations between insured’s insurance 
— and insurer’s agents when policy was issued were admissible to affect insured’s 
rights. 

(For other cases, see Evidence, Dec. Dig. § 413.) 


3. INSURANCE—EVIDENCE OF VERBAL STATEMENTS BETWEEN IN- 
SURED’S BROKER AND COMPANY’S AGENTS HELD INADMISSI- 
BLE TO VITIATE FIRE POLICY FOR FRAUD IN ITS INCEPTION 
NOT PLEADED. 

Where insurer did not allege fraud in its answer in action on fire policy, evi- 
dence of verbal statements between insured’s broker and insurer’s agent when policy 
was issued were not admissible to vitiate policy because of fraud in its inception, 
in absence of allegation that premium paid was tendered back and recission of policy 
demanded because of such fraud. 

(For other cases, see Insurance, Dec. Dig. § 645{3].) 

James O’Malley and Martin, JJ., dissenting. 

Appeal from Trial Term, New York County. 

Action by Robert Colin and another, co-partners, against the Hamilton Fire 
Insurance Company of the City of New York. From a judgment for defendant 
on a directed verdict, a jury having been waived, plaintiffs appeal. Reversed, and 
judgment directed for plaintiffs for $7,500 with interest and costs. 

; pain before Dowling, P. J., and Finch, McAvoy, Martin, and Tames O’Mal- 

ey, JJ. 

Goldstein & Goldstein, of New York City (David Goidstein, of New York 
City, of counsel; Thomas G. Frost, of New York City, on the brief), for appel- 
lants. 

Davies, Auerbach & Cornell, of New York City (Martin A. Schenck, of New 
York City, of counsel; William J. Carr, of New York City, on the brief), for res- 
pondent. 

McAvoy, J. [1] Judgment was rendered here in favor of the defendant on a 
trial without a jury. 

The action is upon a policy of fire insurance in the sum of $7,500 which in- 
sured property against loss by fire on premises described as follows: i 

“On the brick building or buildings, extensions and additions thereto situate 
55 Spring Street, Monticello, Sullivan County, N. Y., and known as 95/96 Spring 
Street. 

“Loss if any, payable to assured.” 

The policy then set out a clause which indicated that it was intended to cover fix- 
tures contained in the buildings, such as boilers, engines, pumps, dynamos, and other 
machinery. and the usual heating and plumbing fixtures, electric plant, equipment. 
fuel supplies, and on outbuildings not specifically insured, and including in its pro- 
visions this clause: “It being the true intent of this policy to cover everything per- 
taining to the services of, or belonging to the above-mentioned building or build- 
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ings additions and extensions thereto, including architect’s fees for plans, specif- 
cations and supervision of construction. 

The plaintiff sustained a loss by fire which occurred during the period the policy 
was in effect, in the amount of $52,000 and over. 

The defense may be outlined as declaring that because the fire destroyed frame 
buildings as well as a brick building, the policy could not be considered as cover- 
ing the loss; and it is also asserted in defense that plaintiffs, when they made ap- 
plication for the policy, represented to the insurance company that the insured build- 
ings were occupied and were brick buildings; that they relied upon this representa- 
tion and issued their policy accordingly; and that, contrary to this representation 
of the building, plaintiffs induced defendant to insure for their benefit a building 
which was not of brick, but a frame building which it asserts it did not insure and 
would not have insured. 

We think a true construction of the policy of insurance, having in view the 
intent described in the policy to cover everything pertaining to the services of or 
belonging to the buildings, their additions, and extensions, would cover any loss by 
fire on a brick building, and such extensions and. additions as it had, whether the 
same were of brick or of frame structure. The primary purpose of the insurance 
was to cover this plant. It may be assumed that if no brick building was situated 
thereon, the defendant would not be liable, since a mis-description would doubtless 
have been the effect of the quoted clause. But there being a brick building situated 
at the designated locality named in the policy with extensions and additions thereto, 
it cannot be held that the insured represented or warranted by these words that 
all buildings located in the place named in the policy were brick, whether they were 
additions, extensions, or otherwise. It is admitted that the entire group of build- 
ings covered by the policy were of frame construction, with the exception of what 
is called the main building, which was concededly of brick construction. 

[2] There is no basis for a holding that there was a representation on the 
face of the policy, in effect, that the extensions and additions to the main building 
were brick structures similar to that of the so-called main building. If there was 
no representation by the policy’s words that the extensions were of brick, there 
could be no misrepresentation inducing the issuance of the policy, and the defense 
of misrepresentation would thus fall. But defendant was permitted to introduce 
evidence of alleged misrepresentation by means of oral proof. We think this was 
error which resulted in admission of testimony as to what was said between plain- 
tiff’s insurance broker and defendant’s agents at the time the policy in suit was 
issued. The evidence was objected to upon the ground that any conversation be- 
tween the witness, defendant’s agent, and plaintiff’s broker, concerning the insur- 
ance would tend to vary the terms of the instrument in writing upon which suit 
was based, and besides it was sought to exclude this proof because the policy con- 
tained a clause which stipulated that material representations “made by or for the 
insured of facts and circumstances concerning this insurance are so indicated here- 
on and none others will be claimed to have been made.” The testimony in this 
respect is as follows: 

“Mr. Greissman again submitted to me the risk of Colin Bros. and stated the 
tisk was not vacant. And I said to him at that time, ‘Irrespective of whether or 
not the risk is vacant, if it is frame risk we won’t write it.’” 

“QO. And what did he say then? A. He said that he had been in touch with 
his assured and his assured informed him that the buildings were brick and that 
the risk was brick and under the circumstances we wrote the line.” 

In view of the clause upon which the objection was made that material repre- 
sentations concerning this insurance would be indicated on the policy and that none 
others would be claimed to have been made, we think that the parol evidence with 
respect to what was said at the time the policy was issued is inadmissible to show 
that the warranties contained in the verbal application were different from those 
set forth in the policy itself. 

[31 We hold, under the terms of this clause of the policy, as well as under the 
general rule of evidence, excluding parol conversations tending to vary a written 
instrument’s provision, that no verbal statements to whomsoever made can be re 
ceived so as to effectually modify the policy contract and thus affect the rights 
of the insured. Nor was this evidence admissible upon the ground that the insur- 
ance company was endeavoring to vitiate the policy because of fraud in its incep- 
tion. There is no fraud alleged in the answer. Only material misrepresentation 
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is set out. Nor was it alleged that the premium was tendered back and recission 
demanded of the policy because of fraud inducing the issuance. As supporting the 
construction that this policy covered a brick building and any extensions or addi- 
tions, whether of frame or brick, operated as a unit therewith, the proof shows 
that for the risk taken, the premium charged coincides in amount with that which 
would have been paid had the defendant known the structures were of frame. 

We conclude, therefore, that the judgment should be reversed with costs, and 
judgment directed for the plaintiff for $7,500, the face amount of the policy, which 
is less than the proven loss, with interest and costs. 

Judgment reversed with costs, and judgment directed in favor of plaintiffs for 
$7,500 with interest and costs. Order filed. 

Dowling, P. J., and Finch, J., concur. 

James O’Mattry, J. (dissenting). I agree that under the pleadings as they 
stood it was error for the court to receive oral evidence of misrepresentations made 
prior to the issuance of the policy with respect to the nature of the risk insured. I 
dissent, however, from the view that the policy itself did not contain express rep- 
resentation that the risk covered brick structures. The evidence discloses that all 
buildings were frame with the exception of an isolated structure, formerly used as 
a power plant in connection with a tannery, but which, at the time of the issuance 
of the policy and at the time of the loss, was not in use and was partially dis- 
mantled. The property insured was described as “situate 55 Spring Street—and 
known as 95/96 Spring Street.” The brick building in question did not front on 
Spring street, and no part thereof could be seen from the main entrance to the 
property, except the smokestack. The evidence shows that more than seven-eighths 
of all the buildings covered were frame and not brick, and that the only part of 
the plant used by the plaintiff in its business was a single frame building which was 
in no way connected with the isolated brick structure referred to. 

In these circumstances it seems to me that, when the policy described the risk 
as “brick building or buildings, extensions and additions thereto,” that there was 
contained in this language a representation that the property covered was of brick. 
In this view, it is immaterial that the evidence already referred to was improperly 
admitted. The trial was before the court, the presence of a jury being waived. 
A new trial would be a useless formality, as plaintiff cannot succeed upon the facts 
as shown. 

I therefore dissent and vote for affirmance. 

Martin, J., concurs. 


EHLY v. HELGERSON, Commissioner of Hail Insurance. (No. 6762.) 
Supreme Court of South Dakota. Feb. 21, 1929. 
223 Northwestern Reporter 731. 

INSURANCE—HAIL INSURANCE REPORTED TO DEPUTY ASSESSOR, 
BUT NOT TO COUNTY AUDITOR, COULD NOT BE RECOVERED ON 
MANDAMUS AGAINST INSURANCE COMMISSIONER. 

Where plaintiff reported crop for hail insurance to deputy assessor, but neither 
assessor nor plaintiff made report or return thereof to county auditor, plaintiff was 
not entitled to hail insurance, and could not compel commissioner of insurance 
by mandamus to adjust and pay loss. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 


Appeal from Circuit Court, Dewey county; W. F. Eddy, Judge. 

Mandamus by Carl Ehly to compel G. H. Helgerson, Commissioner of Hail In- 
surance of the State of South Dakota, to adjust and pay a loss. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded, with directions to enter 
judgment dismissing the alternative writ. 

Buell F. Jones, Atty. Gen., and H. A. Linstrom, Asst. Atty. Gen., for appel- 
lant. 

T. C. Gorman, of Timber Lake, and Corrigan & Walton, of Aberdeen, for 
respondent. 

Camere, J. Plaintiff applied to the circuit court for its writ of mandamus 
directing the defendant, as commissioner of insurance, to adjust and pay a certain 
hail loss. Defendant answered, and upon the trial the court made findings and con- 
clusions in favor of plaintiff upon all the issues and entered judgment awarding the 
peremptory writ, and defendant has appealed. 
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Respondent had certain crops in Dewey county during the farming season of 
1925, and the crop being damaged by hail, respondent notified appellant, who sent 
an adjuster to estimate the damage; but appellant presently discovered that the crop 
in question was not in his opinion protected by state hail insurance for the farming 
season of 1925, and thereupon refused to approve the report of the adjuster who 
had inspected the crop and refused to allow or pay any loss. Respondent had 
reported this crop for hail insurance to the deputy assessor, but neither respondent 
nor the assessor nor any one else made a report or return thereof to the county 
auditor. It is the contention of respondent that he became entitled to the protection 
of the Hail Insurance Law (Rev. Code 1919, $§ 9281-9286) by the mere fact of 
listing the premises with the deputy assessor, without more, and regardless of the 
fact that neither respondent nor any one else made any return thereof to the county 
auditor. The matter is squarely presented by the first conclusion of law made and 
entered by the learned trial judge, which reads as follows: “The court finds that by 
listing plaintiff's two-thirds interest in the said crops with the Deputy Assessor of 
Dewey County and the said Deputy Assessor accepting the said listing and issuing 
to plaintiff, his certificate that the said crops were so listed with him as such As- 
sessor, for insurance, under the State Hail Insurance Law, the State of South 
Dakota became liable to the said Carl Ehly for loss by hail on his crops grown 
thereon for that year; and it thereupon became the duty of the defendant, as Com- 
missioner of Hail Insurance of the State of South Dakota, to take such steps as 
were necessary to complete the records of such listing and to issue to the plaintiff, 
Carl Ehly, his voucher in the sum of $24.00 to cover his two-thirds of a fifteen per 
cent. loss on the 40 acres of wheat growing on the southwest quarter of section 28, 
township 16, range 22, less the sum of $16.00 being the amount of hail insurance 
premium chargeable thereon; and that it became the duty of the defendant as Com- 
missioner of Hail Insurance of the State of South Dakota, to issue to the plaintiff 
his other voucher for the sum of $48.66 to cover plaintiff’s loss incurred by said 
hail to crops then growing on the northeast quarter of section 33, township 16, 
range 22, to-wit; ten per cent. loss on 25 acres of oats; a fifteen per cent. loss on 
45 acres of wheat and 25 acres of speltz growing thereon, after deducting therefrom 
$38.00, the amount of hail insurance premium chargeable against the plaintiff for 
his share of said crops.” 

In McDonald v. Helgerson (No. 6375, opinion filed December 31, 1928) 222 
N. W. 694, this court has ruled this matter directly against the contention of re- 
spondent by the following language: “Under the express and definite provisions 
of the law, we think land is not subjected to the premium tax nor in position to 
receive the benefits of the Hail Insurance Law unless and until the necessary facts 
are presented to the county auditor by one or other of the two methods contem- 
plated by the statute i. c., either by means of the report or return of the assessor 
or by the statutory verified statement of the owner or occupant filed with the 
county auditor.” 

This is also the holding by necessary inference in Osterkamp vy. Zigler (S. D.) 
216 N. W. 856. 

Upon the authority of those decisions, from which we are not presently dis- 
posed to recede, the judgment appealed from is reversed, the peremptory writ is 
quashed, and the case is remanded with directions to enter a judgment dismissing 
the alternative writ. Let no costs be taxed on this appeal. 

Miser, C.. sitting in lieu of Brown, J., absent. 

Sherwood, P. J., and Pooley, Burch, and Miser JJ., concur. 

PATRIOTIC INS. CO. OF AMERICA v. CAMERON-BRACHEEN CO. 
(No. 3623.) 
Court of Civil Appeals of Texas. Texarkana. Dec. 29, 1928. 
Rehearing Denied Jan. 31, 1929. 
13 Southwestern Reporter 409. 
INSURANCE—INSURANCE COMPANY’S OVERPAYMENT OF PROPOR- 

TIONAL AMOUNT OF LOSS. DUE TO ADTUSTERS’ CONSIDERA- 

TION OF ADDITIONAL POLICY NOT CLAIMED BY INSURED, HELD 

NOT RECOVERABLE. 

Insurance company, paying more than its proportionate amount of insurance 
loss under coinsurance clause on account of adiusters’ calculations based on as- 
sumption that company had three outstanding policies instead of two, held not en- 
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titled to recover overpayment from insured on ground of mistake of fact, where 
company apparently accepted the adjusters’ method and the insured all along made 
no claim to the third policy. 

(For other cases, see Insurance, Dec. Dig. § 601.) 


Error from District Court, Hunt County; Grover Sellers, Judge. 

Action by the Cameron-Bracheen Company against the Patriotic Insurance 
Company of America, in which defendant asserted a reconventional demand. Judg- 
ment for plaintiff denying defendant recovery on its plea of reconvention, and de- 
Yendant brings error. Affirmed. 

E. G. Senter and Carl B. Callaway, both of Dallas, for plaintiff in error. 

O. C. Mulkey, of Commerce, and Clark, Harrell & Starnes, of Greenville, for 
fefendant in’ error. 

Levy, J. The defendant in error, a corporation, was engaged in the mercan- 
tile business. Its stock of merchandise and the fixtures in the building were totally 
destroyed by fire, occurring on December 27, 1926. The suit was brought by de- 
fendant in error upon an alleged oral contract of renewal of a policy of $1,000 
upon the fixtures, entered into between the plaintiff in error’s agent and the defend- 
ant in error’s manager before the fire. The plaintiff in error answered by general 
denial, plea of estoppel, and by way of reconvention sought to recover $1,609.77 
upon the ground, namely: “That plaintiff collected and received from defendant 
under proofs of loss submitted by plaintiff to defendant the sum of $1609.77 in ex- 
cess of the amount which it was lawfully entitled to collect from defendant; that 
said payment was made by defendant to plaintiff under a mistake of fact and with- 
out any lawful liability upon its part to plaintiff, which fact was at the time un- 
known to the defendants that by reason thereof the defendant is now entitled to 
recover said sum from plaintiff, and sues in reconvention thereof.” ‘The case was 
tried without a jury, and the court entered judgment for the plaintiff for $973.04, 
with legal rate of interest, and denied a recovery to defendant on the plea of re- 
convention. 


The court made and filed findings of fact in keeping with evidence sufficient 
to support them. 


The court made the finding that, before the expiration of the policy issued on 
October 29, 1925, covering fixtures in the sum of $1,000, the defendant in error 
requested and the plaintiff in error’s agent agreed to renew and rewrite the policy 
in same amount and on the same fixtures. The contention that this finding is 
without evidence to warrant it must be overruled. Therefore, in view of the evi- 
dence, the defendant in error was entitled to the judgment as rendered. According 
to the evidence, the valuation placed on the fixtures in the adjustment of the loss 
was $5,189.52. Three-fourths of this agreed valuation amounted to $3,892.14. In- 
surance to the amounnt of $3,000 was carried by companies other than the plaintiff 
in error. The $1,000 insurance in suit added to the $3,000 would make $4,000 of 
insurance. Under the coinsurance clause the plaintiff in error would be liable for 
one-fourth of the three-fourths value of the fixtures, which would be $973.04, and 
for which judgment was rendered. The adjustment of the loss on the stock of 
merchandise, occurring some 30 days prior, was separate and apart from the ad- 
justment of the loss on the fixtures. The evidence warrants the trial court’s find- 
ing of fact, in the adjustment of the loss on the fixtures, that the adjusters acting 
for plaintiff in error declined and refused to pay for plaintiff in error “anything 
upon the contract of insurance herein” and “the amount paid to plaintiff in the ad- 
justment of the loss on the fixtures lacked $973.04 of being the amount that would 
have been paid to the plaintiff on its loss upon fixtures if the defendant had ad- 
mitted and not denied liability under the contract of insurance herein sued upon.” 

The controlling question, according to the record, is that of whether or not 
the plaintiff in error was entitled to recover upon the claim pleaded in reconven- 
tion. The plea is founded on the claim that the plaintiff in error, without legal 
liability therefor and by mistake, paid to defendant in error $1,609.77. The claim 
has reference to the adjustment of the loss on the merchandise. The court made 
the finding that there was no mutual mistake of plaintiff in error and defendant 
in error in regard to the payment of that sum of money. It appears that at the 
time of the fire the defendant in error apparently had policies of insurance on its 
stock of merchandise aggregating $26,000, issued by various companies. Three of 
the policies of $2,000 each appeared to have been issued by the plaintiff in error. 
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Proofs of loss were made by defendant in error on all the policies. At the time 
the adjusters of the several companies came to adjust the loss, the defendant in 
error handed all the policies to them. As testified by defendant in error’s manager, 
when the adjusters came he “went over to Mr. Fuller’s office (the plaintiff in er- 
ror’s local agent) and got the policies” which were issued by plaintiff in error. The 
agent, it seems, had not at the time delivered them to defendant in error. The 
local agent had rewritten three, instead of two, policies of $2,000 each upon the 
merchandise. The issuance of three policies upon the merchandise was a mistake, 
and the insured was not insisting upon nor making any claim but upon two of them. 
The defendant in error had instructed the local agent to renew only two of the 
policies on the merchandise upon the expiration of the 1925 policies. As admittedly 
shown, the adjusted cash value of the merchandise loss was $27,902.70, from which 
was deducted one-fourth under the three-fourths clause of all the policies, leav- 
ing $20,927.03 as the aggregate amount of insurance payable by all the insurance 
companies to defendant in error. Under the co-insurance clause of the policies, 
each company was liable for its proportion only of three-fourths of such cash value. 
The $20,927.03 insurance was paid to defendant in error by all the insurance com- 
panies, the plaintiff in error paying the proportion thereof of $4,829.31 in three 
checks of $1,609.77 each. It appears that in fixing plaintiff in error’s proportion 
payable as between the several insurance companies, the adjuster included the $2,- 
000 policy which defendant in error did not claim to be rightfully existing, thereby 
raising the plaintiff in error’s proportion of the total value on the basis of $6,000 
insurance instead of $4,000. -It was admittedly proven that in arriving at plaintiff 
in error’s proportion payable the inclusion of the $2,000 was insisted upon by the 
adjuster, notwithstanding the insistence of the defendant in error that it was mak- 
ing no claim upon it, and was not inadvertently done as by mistake. It is perceived 
that the defendant in error was paid no greater sum of insurance in the aggregate 
than it was rightfully entitled to be paid by all the insurance companies. Although 
the plaintiff in error contributed to that fund, or aggregate amount, $1,609.77 more 
than its proportionate amount, yet such overpayment was attributable solely to the 
method used by the adjuster, and seemingly at the time accepted by the plaintiff 
in error, in arriving at the proportion payable by plaintiff in error, as between it 
and the other insurance companies. The plaintiff in error’s proportion was reckoned 
on the basis of $6,000 instead of $4,000 insurance carried. As a consequence, the 
other insurance companies paid $1,609.77 too little as their proportion. Such adding 
of the $2,000 cannot, under the circumstances, as the trial court correctly conclud- 
ed, constitute a mistake so as to be ground of relief in a suit against the defendant 
in error. That was the ground specially pleaded for relief against defendant in 
error. The elements of knowledge and intention contradict the essential concep- 
tion of mistake. The defendant in error was not making claim on the $2,000 policy, 
and there was no mistake on his part. The defendant in error, it seems, applied 
the particular $1,609.77 payment along with all the other payments of all the insur- 
ance companies, on the entire indebtedness due it on loss of merchandise, as a fund 
in full extinguishment of the aggregate sum of $20,927.03. In such circumstances 
the bare fact that the plaintiff in error overpaid into the fund $1,609.77, as in be- 
half or benefit of the other insurance companies, would not be ground of remedy 
as against the defendant in error, as correctly held by the trial court. 
The judgment is affirmed. 


SOUTHERN UNDERWRITERS v. JONES et al. (No. 721.) 
Court of Civil Appeals of Texas. Waco. Jan. 17, 1929. 
13 Southwestern Reporter (2d) 435. 
Rehearing Denied on Appellants and Appellees’ Motion Feb. 14, 1929. 

1. INSURANCE—INSURANCE COMPANY, ISSUING AND DELIVERING 
POLICY- AND ACCEPTING PREMIUM, WITH KNOWLEDGE OF 
FACTS INVALIDATING IT FROM INCEPTION, WAIVES INCONSIST- 
ENT CONDITION. 

Insurance company, issuing and delivering policy and accepting premium, with 
knowledge of existing facts invalidating policy from its very inception, if insisted 
on, waives condition inconsistent with such facts and estops itself to assert breach 
thereof in avoidance of liability. 


(For other cases, see Insurance, Dec. Dig. §§ 389[1], 392.) 
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2. INSURANCE—INSURANCE COMPANY IS BOUND BY KNOWLEDGE 
OF FACTS ACQUIRED BY AGENT IN SOLICITING, RECEIVING, 
AND FORWARDING APPLICATION FOR POLICY, THOUGH NOT 
COMMUNICATED TO IT. 

Insurance company is bound, not only by knowledge of existing facts, posses- 
sed by agent actually consummating contract by accepting application and issuing 
policy thereon, but also by knowledge of such facts, acquired by agent in soliciting, 
receiving, and forwarding application, though not communicated to company. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE—INSURANCE COMPANY, WHOSE SOLICITING AGENT 
AND GENERAL MANAGER ISSUING POLICY KNEW OF OTHER IN- 
SURANCE, CANNOT URGE GENERAL MANAGER’S MISUNDER- 
STANDING OR MISCONCEPTION OF FACTS TO AVOID LIABILITY. 
Insurance company, whose general manager issued policy with knowledge that 

insured had policy on insured building in another company, while soliciting agent, 
whose authority was not shown to be restricted, knew general appearance of build- 
ing and that insured was relying on existing policy and applying for another policy 
in like amount as additional protection, knew or was charged with knowledge of 
existing facts when policy was issued, and cannot urge general manager’s misun- 
derstanding or misconception thereof to avoid liability on ground of breach of con- 
current insurance provisions. ; 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


4. INSURANCE—INSURED NEVER FORWARDING PROOF OF LOSS 
HELD ENTITLED TO INTEREST ON AMOUNT OF POLICY SUED 
a — FROM TIME ANSWER FIRST DENYING LIABILITY WAS 
Insured never preparing and forwarding proof of loss to insurer, which did 
not deny liability before filing of suit on policy, but did so in answer, held entitled 
to legal interest on amount of policy, not from date of fire, but only from time 
answer was filed. 
(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from District Court, Hill County; Walter L. Wray, Judge. 

Action by J. R. Jones against the Southern Underwriters, an unincorporated 
association, and W. D. Jones. From a judgment for plaintiff and defendant Tones, 
defendant association appeals. Reformed, and affirmed as reformed. 

Hamilton, Frank & Hamilton, of Dallas, for appellant. 

Wear, Stollenwerck & Wear, of Hillsboro, for appellees. 

GALLAGHER, C. J. J. R. Jones, hereinafter styled appellee, instituted this suit 
against the Southern Underwriters, an unincorporated association, hereinafter styled 
appellant, to recover the sum of $4,000 on a fire insurance policy issued to him by 
appellant on a storehouse in Mt. Calm, Tex. Appellee made W. D. Jones a party 
defendant, and alleged that he was indebted to him and that the policy sued on 
contained a clause making the loss thereunder, if any, payable to him as his inter- 
est might appear. 

The case was tried to a jury. Appellant requested a peremptory charge in its 
favor, which was refused. The court instead charged the jury peremptorily to re- 
turn a verdict against appellant in favor of W. D. Jones for the sum of $2,300, the 
amount shown to be due to him as a lien holder on the building, and in favor of 
appellee J. R. Tones for the sum of $1,700, with interest from February 10, 1927, on 
the sum of $4,000, the face of the policy. A verdict was returned in accordance 
with such charge and judgment rendered thereon. There is no contention that 
there was any controverted issue of fact to be submitted to the jury. 

Opinion. 

Appellant has assigned as error the action of the court in refusing to instruct 
a verdict in its favor. Its contentions thereunder are submitted in eight separate 
propositions. All said propositions are based on its principal contention that the 
policy sued on was void and unenforceable because of a breach of the concurrent 
insurance clause contained therein. Appellee owned and occupied a one-story brick 
storehouse in Mt. Calm. He had a fire insurance policy thereon for the sum of 
$4,000, issued by the Millers’ Mutual Fire Insurance Company. The premium had 
been paid thereon to March & 1927. Said policy contained a clause limiting con- 
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current insurance to the sum of $4,000, including such policy. On November 18, 
1926, Mr. King, a representative of appellant, approached appellee and solicited 
insurance. Appellee informed him that he had $4,000 insurance on said building. 
Mr. King offered to write $4,000 additional insurance thereon, and appellee signed 
a written application therefor, Mr. King asked for the Millers’ Mutual insurance 
policy to send appellant with the application, and such policy was delivered to him. 
He transmitted said application and said policy to appellant. Appellant’s manager 
testified that he had the same before him and examined the same when he issued 
the policy sued on. He returned both policies to appellee by mail with a letter stat- 
ing that its policy was issued as per instructions of its representative Mr. King, 
and that it was therewith returning the Millers’ Mutual policy which Mr. King 
had sent for its information. Appellant’s agent saw the building at the time he 
took said appellation for additional insurance. There is no contention that said 
application contained any misrepresentations, nor that any misrepresentations were 
made by appellee to appellant’s representative at the time the same was taken. Ap- 
pellant’s manager testified on the trial of the case that he wrote the policy sued on 
in person in accordance with the terms of the application and in conformity with 
the Millers’ Mutual policy, including the provisions thereof with reference to con- 
current insurance; that he was not issuing an additional policy on the property, but 
issuing one to take up another policy; that he had no communication from either 
Mr. King or appellee except said application, which was for a $4,000 policy and 
made no reference to the Millers’ Mutual policy which was submitted therewith. 
There was no testimony with reference to the actual authority of the soliciting 
agent. Appellee paid the premium on the policy sued on within the time required 
by appellant. Appellant’s policy contained the following clauses: 

“No insurance attaches under any of the above items unless a certain amount is 
specified and inserted in blank space immediately preceding the item. Total con- 
— insurance permitted, including this policy $4,000.00, as follows: $4,000.00 on 
building.” 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not on properly covered 
in whole or in part by this policy.” 

The building insured was destroyed by fire on February 10, 1927, while both 
said policies were or purported to be in force. There is no contention that appel- 
lee was in any way responsible for said fire. He testified that the building was 
“absolutely totally destroyed” and not fit for anything. This suit was filed to re- 
cover on said policy on October 25, 1927. Appellant, on November 25, 1927, filed 
an answer herein, in which it alleged that the existence of said Millers’ Mutual 
policy constituted a breach of said provisions with reference to concurrent insur- 
ance, and that by reason thereof said policy was rendered void and unenforceable. 

{1] An insurance company which issues and delivers a policy and accepts the 
premium thereon, with knowledge of existing facts which, if insisted on, would 
invalidate such policy from its very inception, waives conditions thereof inconsist- 
ent with the facts so known, and is estopped from thereafter asserting the breach 
of such conditions in avoidance of liability thereon. Liverpool & London & Globe 
Ins. Co. v. Ende, 65 Tex. 118, 123; Wagner v. Westchester Fire Ins. Co., 92 Tex. 
549, 554, 555, 50 S. W. 569; Aétna Ins. Co. v. Holcomb, 89 Tex. 404, 410, 34 S. W. 
915; Crescent Ins. Co. v. Camp, 71 Tex. 503, 507, 9 S. W. 473; Camden Fire Ins. 
Ass’n v. Sutherland (Tex. Com. App.) 284 S. W. 927, 928, 929; National Fire Ins. 
Co. v. Carter (Tex. Com. App.) 257 S. W. 531, 532, par 2; St. Paul Fire & Marine 
Ins. Co. v. Kitchen (Tex. Com. App.) 271 S. W. 893, 894; Standard Life & Acc. 
Ins. Co. v. Davis (Tex. Civ. App.) 45 S. W. 826; 14 R. C. L. p. 166, par. 346; 26 
C. J. pp. 313, 314, § 389. 

{2] Such a company is bound, not only by knowledge of the existing facts 
possessed by its agent who actually consummates the contract by accepting the ap- 
plication and issuing a policy thereon, but also by the knowledge of such facts ac- 
quired by its agent in soliciting, receiving, and forwarding the application, though 
not communicated to it. We quote on this proposition from Southern Mutual Fire 
Ins. Co. v. Mazoch Bros. (Tex. Civ. App.) 291 S. W. 257, 258, as follows: “An 
agent with authority to solicit fire insurance, transmit applications therefor, make 
inspection, and report on matters affecting the risk has authority to bind the com- 
pany by notice as to all matters of fact coming to his knowledge at the time he 
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takes the application, which have bearing upon the risk involved, the subject-matter 
of the insurance or other questions affecting the validity of a policy issued thereon; 
and the company will be estopped to assert the invalidity of the policy by virtue 
of the existence of facts existing at the time the application was taken which were 
within the knowledge of the agent at that time. [Crescent] Ins. Co. v. Camp, 71 
Tex. 503, 9 S. W. 473; [German] Ins. Co. v. Everett, 18 Tex. Civ. App. 514, 46 S. 
W. 95 (writ refused) ; [Camden Fire] Ins. Co. v. Wandell (Tex. Civ. App.) 195 
S. W. 289; [Equity Mut. Fire] Ins. Co. v. Harrell (Tex. Civ. App.) 247 S. W. 678; 
26 C. J. Fire Insurance, §§ 368, 383, and 384.” 

[3] In this case appellant’s general manager, who issued the policy sued on, 
knew at the time that appellee had a policy for $4,000 on his said store building in 
the Millers’ Mutual. Appellant’s soliciting agent King necessarily knew the general 
appearance of the building, since he solicited this insurance therein. He also knew 
that appellee was relying on the protection promised by the policy which he then 
held and that he was applying to appellant for another policy for a like amount as 
additional protection from loss in case of fire. There was no attempt to show that 
his authority as a soliciting agent was in any way restricted. If appellant’s general 
manager at the time he issued and delivered the policy sued on misunderstood the 
situation or misconceived appellant’s purpose in applying therefor, such misunder- 
standing or misconception was not induced by anything said or done by appellee and 
he was in no way responsible therefor. Appellant knew or was charged with knowl- 
edge of the existence of the actual facts at the time of such issuance, and it cannot, 
after the building has been destroyed by fire, urge his misunderstanding or mis 
conception thereof in avoidance of its liability on such policy. 

[4] Appellant complains of the action of the court in charging it with interest 
on the amount of the policy from the date of the fire. The policy provided that 
the loss thereunder should be payable 60 days after the receipt of due notice, ascer- 
tainment, and satisfactory proof of such loss. There is no evidence that any proof 
of loss was ever prepared and forwarded to appellant. Neither is there any evi- 
dence that appellant denied liability prior to the filing of this suit. Appellant did, 
however, in its answer filed November 25, 1927, deny liability. Appellee is entitled 
to legal interest on his demand from that time. Delaware Underwriters v. Brock, 
109 Tex. 425, 211 S. W. 779, 781, 782. The amount recovered by appellee exceeds 
the amount for which appellant is liable in the sum of $190. 

We have considered all the other propositions submitted by appellant as ground 
for reversal, and are of the opinion that none of them require or justify remanding 
the cause for another trial. The judgment of the trial court is so reformed as to 
allow appellee a recovery against appellant for the sum of $1,772 only, with interest 
thereon at the rate of 6 per cent. per annum from March 12, 1928, the date of the 
trial in the court below. The judgment of the trial court as so reformed is affirmed. 
The costs of appeal are adjudged against appellee. 


Supreme Court of Appeals of West Virginia. Feb. 19, 1929. 
146 Southeastern Reporter &23. 
(Svilabus by the Court.) 

INSURANCE—VERDICT AGAINST WEIGHT AND PREPONDERANCE 
OF EVIDENCE WILL BE SET ASIDE; EVIDENCE HELD IN- 
SUFFICTENT TO SUSTAIN FINDING THAT INSURED WAS OWNER 
OF PROPERTY AT TIME OF FIRE LOSS. 

A verdict against the decided weight and preponderance of the evidence should 
he set aside. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Error to Circuit Court, Wyoming County. 

Action by J. G. McGraw against the A“tna Insurance Company. Judgment 
for plaintiff. and defendant brings error. Reversed, and a new trial awarded. 

D. D. Moran, of Mullens, and Dillon, Mahan & Holt, of Fayetteville, for plain- 
tiff in error. 

Toler & Shannon, of Pineville, for defendant in error. 


Litz, J. The plaintiff, J. G. McGraw, obtained a verdict and judgment against 
the defendant, AStna Insurance Company, on a fire insurance policy, for $1,500. 
To the declaration (in statutory form) defendant pleaded the general issue and 
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filed specifications of defense, stating, among other matters, that the plaintiff was not 
the sole and unconditional owner of the insured property, as required by the policy 
of insurance. The plaintiff replied specially, denying the charge, and avering that 
the true condition of his title was fully disclosed to the defendant, through its duly 
authorized agent, at the time of the issuance of the policy. 

The defendant assigns error to the rulings of the trial court (1) permitting the 
special reply of plaintiff, over a general objection; (2) admitting improper evidence 
on behalf of the plaintiff; and (3) refusing to set aside the verdict as contrary 
to the law and the evidence. 

The basis of the first point of error (not specified in the trial court) is that 
the special reply was neither signed nor verified by affidavit, whether the reply was 
in fact duly authenticated, as the order of the court recites, the general objection 
cannot now be amplified to serve the defendant. Oil Service Co. v. Detroit Fidelity 
& Surety Co., 105 W. Va. 130, 133, 141 S. E. 626; State v. John, 103 W. Va. 148, 
154, 136 S. E. 842; Long v. Pacahontas Consolidated Collieries Co., 83 W. Va. 380, 
98 S. E. 289. 

The error based upon the alleged improper admission of evidence, not specific- 
ally pointed out in the grounds of the motion for a new trial nor incorporated in 
special bills of exceptions, is deemed to have been waived. 

Under the third point of error it is contended: (a) That the plaintiff was not 
the unconditional and sole owner of the property at the time the policy was issued; 
(b) and that whatever interest he may have then possessed was transferred before 
the loss. 

In 1920, the plaintiff purchased by parol from H. G. McGraw lot 2, in block 1, 
in the town of Pierpont, Wyoming county, and immediately constructed thereon a 
residence building costing about $2,000 which he and his tenants occupied from the 
time of its completion until on or obout September 24, 1925. January 10, 1922, the 
defendant issued to the plaintiff a fire insurance policy for $1,500, covering said 
residence, for a term of three years, and at the expiration of this policy, issued to 
him the policy sued on in a like sum and covering the same property. Although 
the plaintiff had paid to H. G. McGraw only a portion of the purchase price of 
the property when the policy in question was issued, he would, nevertheless, have 
been entitled to specific performance of the contract at that time. Granting that 
the plaintiff was then the unconditional and sole owner of the property, did he have 
an insurable interest therein at the time of the loss? By deed dated September 24, 
1925, H. G. McGraw and wife conveyed the property to R. B. Cook and Leora 
Cook, his wife. H. G. McGraw testifies that the plaintiff authorized him to sell it 
and appropriate the consideration therefor to his own use in settlement of account 
due him by J. G. McGraw; and that the plaintiff thereafter ratified the sale and 
conveyance to the Cooks. Clifford Phillips, who was occupying the building at the 
time of the conveyance to the Cooks, thereafter paid rent to them until April, 1926, 
when they moved on the premises and thereafter maintained the exclusive possession 
thereof until July 26, 1926, the date of the fire, which completelv destroyed the 
structure. Soon after the conveyance to them, the Cooks secured an insurance pol- 
icy in their own names (covering the property) on which they also have instituted 
suit. Mrs. Cook testifies that the plaintiff offered to sell her the insurance policy 
here involved after she and her husband had purchased the property and obtained 
insurance covering it. No demand for rent or possession of the property has been 
made by the plaintiff since its conveyance to the Cooks. He says nothing in denial 
of the foregoing evidence or circumstances, except that he did not:authorize the sale 
to the Cooks. He does not deny that he kad given H. G. McGraw general authority 
to sell and convey the property, nor that he had ratified the sale and conveyance to 
the Cooks. We are therefore of the opinion that the evidence does not warrant 
the finding that plaintiff was the owner of the property at the time of the loss, and 
that the verdict should have been set aside as against the clear and decided pre- 
ae and weight of evidence. Hetzel v. Kemper, 102 W. Va. 567, 135 S. E. 


The judgment is reversed, the verdict of the jury set aside, and a new trial 
awarded the defendant. 
Judgment reversed; verdict set aside; new trial awarded. 
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MARTIN v. AMERICAN INS. CO. 
Supreme Court of Wisconsin. Feb. 5, 1929. 
223 Northwestern Reporter 437. 

1. INSURANCE—INSURED’S FAILURE TO DISCOVER THAT RENEWAL 
POLICY CONTAINED DIFFERENT VACANCY RIDER HELD NOT TO 
DEFEAT RIGHT TO REFORMATION; “RENEW POLICY.” 

Insured’s failure to discover that renewal policy contained different rider than 
that carried by renewed policy, with respect to time premises might remain vacant 
or unoccupied without forfeiture held not to deprive her of right to reformation 
of policy, in view of general custom for insured merely to inform agent of his cov- 
erage necessities and accept policy tendered in reliance on insurer’s assurance that 
it affords his coverage desired, and special custom of agents issuing policies to keep 
them in their possession; direction to renew policy meaning that insured desired 
same insurance, not actual renewal of old policy, which contained no provision there- 
for, nor issuance of another policy in identical terms, contrary to changed provi- 
sions of standard policy law. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


2. INSURANCE—STANDARD VACANCY PERMIT HELD NO BAR TO RE- 
NEWAL OF PERMIT FOR “TEMPORARY UNOCCUPANCY” DURING 
ABSENCE OF FAMILY OR PENDING RENTAL OR CHANGE OF TEN- 
ANTS” (ST. 1927, §§ 203.32 et seq.). 

Standard vacancy or unoccupancy permit form, prescribed by rating bureau, of 
which fire insurance companies were required to be members by St. 1927, § 203.32 
et seq., held no bar to granting of permit for “temporary unoccupancy during ab- 
sence of family or pending rental or change of tenants,” as provided by rider at- 
tached to policy which insured directed agent to renew; such rider authorizing not 
only temporary unoccupancy, but temporary vacancy in sense of empty building as 
used in such form without any time limit. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

Appeal from a judgment of the County Court of LaFayette County; J. B. Simp- 
son, Judge. Affirmed. 

_ Action by Catherine D. Martin against the American Insurance Company, a for- 
eign corporation, to reform, and to recover upon, as reformed, a fire insurance pol- 
at From a judgment of reformation and recovery as prayed, the defendant ap- 
peals. 

During his lifetime, H. C. Martin owned a dwelling house in the city of Dar- 
lington, which he customarily rented to tenants. In 1915 the defendant issued to 
said H. C. Martin a fire insurance policy on said dwelling, which said policy was 
in accordance with the then standard fire insurance law of this state, containing a 
provision that “this entire policy, unless otherwise provided by agreement endorsed 
hereon or added hereto, shall be void * * * if a building herein described, whether 
intended for occupancy by owner or tenant, be or become vacant or unoccupied 
and so remain for ten days and continuing until the time of the fire,” and attached 
to the policy was a rider providing that “privilege is granted for temporary un- 
occupancy during absence of family or pending rental or change of tenants; to 
make ordinary alterations and repairs. * * *” 

This policy expired in 1918. In 1917 the Legislature enacted the present stand- 
ard fire insurance policy law. In 1918, after the death of Mr. Martin, the insured, 
and at the expiration of the policy issued in 1915, a new policy was issued, conform- 
ing to the law of 1917. This policv was issued to the H. C. Martin estate. The 
law requiring fire insurance companies to be members of some rating bureau (sec- 
tion 203.32 et seq., Stats. 1927) was passed by the Legislature of 1917, but no such 
bureau had commenced to function. When the renewal policy was issued in 1918 
new forms of riders had not been provided. The 1918 policy, conforming to the 
standard policy law, contained the provision: “Unless otherwise provided by agree- 
ment in writing added hereto this company shall not be liable for loss or damage 
occurring (f) while a described building, whether intended for occupancy by owner 
or tenant, is vacant or unoccupied beyond a period of ten days.” But there was 
attached to the policv a rider exactly like the rider attached to the 1915 policy. 
The policy issued in 1918 expired in 1921, when it was again renewed, the policy 
being the same in form as the 1918 policy, but attached thereto was a rider, termed 
“Uniform Wisconsin Standard * * * Form No. 50.” providing as follows: 
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“Permission granted for the within described premises to be and remain vacant 
for a period not exceeding sixty (60) days at any one time, the term ‘vacant’ being 
construed to mean an empty building devoid of personal habitation; or to be and 
remain unoccupied for a period not exceeding six (6) months at any one time, the 
term ‘unoccupied’ being construed to mean a building that is entirely furnished, but 
with personal habitants temporarily absent. It is made a condition of this insur- 
ance that the premises shall be kept properly closed and secured to prevent tres- 
passing or the entrance of unauthorized persons during the term of vacancy or un- 
occupancy. If this form is attached to a fire policy, and premises are vacant for a 
period exceeding sixty (60) days, or unoccupied for a period exceeding six (6) 
months, at any one time, this policy is void unless a special form of permission 
therefor is attached hereto.” 

The policy issued in 1921 expired in 1924. The plaintiff, widow of H. C. Mar- 
tin, was notified of the expiration of the policy by the agent of the company at 
Darlington, and she wrote him saying, “You can renew this policy as it is now.” 
Upon receipt of this letter a new policy was issued conforming exactly to the pol- 
icy issued in 1921. The building burned in 1927 while it was vacant and had been 
for a period of nearly six months. The defendant refused to pay the insurance be- 
cause of such vacancy. This action was commenced praying for the reformation 
of the policy and, especially, the rider thereon so as to conform to the rider on the 
1915 policy, and, as so reformed, for the recovery of the insurance thereon. The 
trial court granted reformation as prayed, and rendered judgment in favor of the 
plaintiff for the amount of the insurance provided in the policy. 

Teeney, Reynolds & Davis, of Madison, for appellant. 

Mason, Priestley & Hopkins, of Madison, for respondent. 

Owen, J. When the policy of 1915 was issued P. H. Conley was the defendant’s 
agent at Darlington. He acted as the agent of the defendant in the renewal of the 
policies in 1918 and 1921. Prior to the issuance of the renewal policy in 1924, he had 
been succeeded as agent for the company at Darlington by H. J. Marcoe, through 
whom the policy of 1924 was issued. All of these policies were left with the agent 
issuing them. The policies of 1915, 1918, and 1921 were left with and continued in 
the possession of Mr. Conley. The policy issued in 1924 was left with and remained 
in the possession of Mr. Marcoe. This was the common practice at Darlington. 
Mr. Conley testified that eight out of ten people for whom he wrote policies left 
them with him. Mr. Conley never notified Mr. Martin that there would be any 
change in the policies that he wrote for him. He never intended to make any change 
in the policies other than in the amounts, as requested. He intended the policy 
written in 1921 to be a renewal of the policy written in 1918. When the policy of 
1915 expired in 1918 Mr. Conley wrote Mrs. Martin asking if he could renew the 
policy, and she informed him that he could. At that time Mrs. Martin was ill, at 
Madison, but later she went to Mr. Conley’s office and he showed her the policy. 
This policy contained a rider identical with that attached to the 1915 policy. When 
this policy expired in 1921 she was notified by Mr. Conley, and she told him to re- 
new the policy, The policy issued in 1921 contained a different rider, but Mrs. Mar- 
tin was never notified of the change in the terms of the rider. The policy remained 
in the possession of Mr. Conley; it was never seen by Mrs. Martin; it was delivered 
to Mr. Marcoe when he succeeded Mr. Conley as agent; and when the policy expired 
in 1924 Mr. Marcoe notified Mrs. Martin in writing of such expiration, and she 
wrote him, “You can renew this insurance as it is now.” 

{1] In a very able argument and comprehensive brief appellant’s attorneys 
strongly maintain that these facts do not justify reformation. The case is argued 
on the assumption that it is the reformation of an ordinary contract that it sought, 
and the distinction which this court has made between the reformation of an ordin- 
ary contract and a contract of insurance (Modern Grinder Mfg. Co. v. Globe & 
Rutgers Fire Ins. Co., 192 Wis. 319, 212 N. W. 523; Journal Co. v. General Ac- 
cident, Fire & Life Assurance Corporation, 188 Wis. 140, 205 N. W. 800) is ig- 
nored. Much reliance is placed upon Bostwick v. Mutual Life Insurance Co., 116 
Wis. 392, 89 N. W. 538, 92 N. W. 246, 67 L. R. A. 705, although in Journal Co. v. 
General Accident, F. & L. Assurance Corporation, 188 Wis. 140, 147, 205 N. W. 
800, that case is analyzed and its inapplicability to a case such as we have here 
ee a In the Journal Company Case, page 148 of 188 Wis. (205 N. W. 803), 
it 1s said: 

“While it is a general rule that the ordinary contract should at least he read 
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by the person seeking reformation, the weight of authority does not seem to re- 
quire this with reference to insurance contracts. The reason is quite obvious. The 
assured has little or nothing to say concerning the form of the contract. In many 
instances this is prescribed by law. In common practice the assured informs the 
agent of his coverage necessities and leaves it entirely to the agent to provide there- 
for. The average individual accepts the policy tendered relying upon the assurance 
on the part of the insurer, express or implied, that the policy affords him the cover- 
age desired. In many instances a reading of the policy would not be enlightening 
Phe assured. It is couched in technical terms and often complicated and in- 
volved.” 

And in Modern Grinder Mfg. Co. v. Globe & Rutgers Fire Ins. Co., 192 Wis. 
319, 323, 212 N. W. 523, 525, it is said: 

“The ordinary method and course of dealing by which parties procure insur- 
ance upon their property is a matter of common knowledge, and the language and 
conduct of the parties must be interpreted in the light of the surrounding circum- 
stances. While insurance in legal theory and in fact rests upon contract, in com- 
mon practice it is dealt with more as if it were a commodity kept for sale. This 
attitude of mind which obtains in the business world is due no doubt in large part 
to the standardization of insurance policies by legislative enactment and by long 
continued practice. The customer specifies the amount and kind of insurance he 
wishes to purchase, the representative of the insurance company undertakes to com- 
ply with the request. The terms of the contract are largely statutory. The de- 
tails fall into certain categories. All parties to the transaction understand what is 
intended, and evidence relating to the transaction cannot therefore be tested by 
the rules that would apply to a negotiation respecting a fresh transaction, the details 
of which were to be worked out and agreed upon in the course of the negotiation 
and set forth in a writing between the parties.” 

Perhaps the principal argument made by appellant against reformation is that 
Mrs. Martin was negligent in not discovering the change in the form of the rider 
which appeared upon the policy issued in 1921. In view not only of the general 
custom referred to in the cases above cited, but in view of this special custom ex- 
isting between Mr. Conley and his insurance clientele, which seemed to continue 
when Mr. Marcoe took over Mr. Conley’s insurance business, it is quite clear that 
the failure of Mrs. Martin to discover that the policy of 1921 contained a rider of 
different import from that carried by the policy of 1918 should not deny her the 
right of reformation. When the policy of 1915 expired she was notified by Mr. 
Conley, and she informed him to renew the policy. Some discussion is indulged 
in the brief with reference to what this meant, and it is pointed out that it could 
not have meant an actual renewal of the policy, because the original policy con- 
tained no provision for its renewal; neither could it have meant the issuance of 
another policy in terms identical with the policy of 1915, because the standard pol- 
icy law to which the new policy must conform had been changed and had set up 
different provisions, or similar provisions in different language. We think it is 
plain that neither of these eventualities were contemplated by the instructions to 
renew. What was meant by the directions to renew the policy, and the only. un- 
derstanding that could have been entertained by the agent from such directions, 
was that Mrs. Martin desired the same insurance, the same character of coverage 
that had been afforded to her by the terms of the old policy. The policy of 1918 
gave her practically the same coverage, the same insurance that was accorded by 
the policy of 1915. But the policy of 1921 did not. That contained a rider which 
materially limited the length of time during which the premises might remain vacant 
or unoccupied. She was not notified of this change in the extent and character 
of her insurance, but under all the facts and circumstances she was justified in re- 
lying upon the belief that the same indemnity had been extended to her by the pol- 
icy of 1921 that was accorded by the policy of 1915. Such, also, was the situa- 
tion when the policy of 1924 was issued. Except that two policies were issued 
granting to her a less degree of insurance than she supposed she had, the case 
cannot be distineuished from Journal Co. v. General Accident, F. & L. Assurance 
Corporation, 188 Wis. 140, where it was held that reformation should be granted 
upon the ground of a mutual mistake of the parties. 

[?] Mr. Conley testified, with reference to the policy issued in 1921: “I never 
intended to make any change in the Martin policies other than the amount, as re- 
quested; I intended the policy written in 1921 to be a renewal of the pol- 
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icy written in 1918.” That was the understanding of both Mr. Conley and 
Mrs. Martin, and the policy of 1921 was clearly the result of a mutual mis- 
take, and this mutual mistake was just as clearly carried into the policy of 
1924. We have no doubt that the respondent is entitled to the reforma- 
tion granted by the judgment of the lower court if, as a matter of fact and law, 
the insurance company was not prohibited from granting the same coverage in the 
1921 and 1924 policies that was extended by the 1915 and 1918 policies. This re- 
quires us to determine the exact nature and meaning of the 1915 rider. That rider 
provided: “Privilege is granted for temporary unoccupancy during absence of fam- 
ily or pending rental or change of tenants; to make ordinary alterations and repairs. 
** *” Tt is contended by appellant that this rider does not permit temporary 
vacancy. It is contended that unoccupancy means simply the temporary absence of 
personal habitation, with the dwelling, however, entirely furnished: while vacancy 
means an empty building. This is the construction placed upon these words by 
the Uniform Standard Vacancy or Unoccupancy Permit Form No. 200 prescribed 
by the rate bureau, to which we shall hereafter refer. The permit attached to the 
1915 policy, however, must mean something more than mere temporary unoccup- 
ancy, because it speaks of temporary unoccupancy pending rental or change of ten- 
ants. Now unoccupancy pending change of tenants must mean absolute vacancy. It 
means the status of the building after one tenant has moved out and be‘ore anoth- 
er tenant has moved in. Certainly the presence of furniture in the building at such 
times was not within the contemplation of the parties. So we construe the rider 
of 1915 as authorizing not only temporary unoccupancy, but temporary vacancy 
without any limit as to time. 

It is conceded that Standard Vacancy or Unoccupancy Permit Form No. 200, 
prescribed by the rating bureau, and on file with the commissioner of insurance, 
would have given the same vacancy or unoccupancy privileges accorded by the rider 
attached to the 1915 policy, but that under the rules and regulations of the rating 
bureau an extra premium, which the court found amounted in this case to 54 cents 
for each three-vear period, would have to be charged. It therefore appears that 
there was no legal bar to the granting of the same vacancy permit in 1921 and 1924 


that was a part of the policy of 1915. The fact that it required an additional prem- 
ium of 54 cents for each three-year period did not justify the issuance of a policy 
carrying a less degree of protection than was intended by both parties. Defendant 
should have attached to the policy the rider form No. 200 and charged the extra 
premium. 

Tudgment affirmed. 

Vinje, C. J., took no part. 
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GODCHAUX SUGAR, Inc., v. HOME INSURANCE COMPANY. 
No. 29113. 
Supreme Court of Louisiana, Jan. 28, 1929. 
Rehearing Denied Feb. 25, 1929 
120 Southern Reporter 388. 

Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 

John C. Hollingsworth, of New Orleans, for appellant. 

Milling, Godchaux, Saal & Milling, of New Orleans, for appellee. 

Brunot J. This is a suit upon the following policies of insurance: Policy 
No. 11826, dated July 6, 1925, for the sum of $16,000; policy No. 12737, dated 
August 18, 1925, for the sum of $3,800; and policy No. 13795, dated October 8, 
1925, for the sum of $4,000. Plaintiff alleges that these policies cover Joans and 
advances made on bottomry to the auxiliary schooner Katherine. The defend- 
ant alleges that, under a preliminary agreement with the plaintiff, the policies 
sued upon covered only perils of the sea, and, if the wording of the policies differ 
from that agreement, the policies should be reformed. The case was tried on 
these issues, the loss of plaintiff was established, and, from a judgment in favor 
of plaintiff for $6,325, with legal interest from January 1, 1926, and costs, the de- 
fendant appealed. 

The record discloses that the plaintiff purchased sundry bags of raw sugar 
in Manila to be loaded on board ship and transported to New Orleans, and thence 
to its factory, to be converted into refined sugar. The sugar was loaded on the 
auxiliary schooner Katherine. During the course of the voyage of the Katherine, 
at Port Said, Gibralter, and at the Port of Basse Terre, St. Christopher, the ves- 
sel was in distress for lack of fuel, and funds to pay the wages of its crew, and 
for necessary repairs to the vessel, etc. The funds required to enable the vessel 
to proceed upon its voyage were furnishd by plaintiff. These advances were 
made on bottomry bonds against the vessel in favor of plaintiff. The defendant 
was notified of said advances, and, in consideration for the premiums specified 
in the policies of insurance, the defendant executed and delivered to plaintiff 
contracts or policies of insurance covering said loans on bottomry. 

In the trial in the district court, the learned judge, upon the objection of the 
plaintiff, ruled out the testimony offered by defendant in support of its conten- 
tion that the policies of insurance should be reformed, for the reason that de- 
fendant’s pleadings did not authorize or justify the admission of such proof. 
We have carefully read the pleadings, and concur in the correctness of the lower 
judge’s ruling. 

The coverage clause of the three policies sued upon is as follows: 

“Covering Advances and/or Loans made on Bottomry. 

“This insurance indemnifies the assured against any loss, total or partial, 
caused by the loss of vessel or freight pledged, through sea peril or by the post- 
ponement of the lien of the assured on the vessel and freight to prior liens subse- 
quently arising.” (Italics by the court.) 

In this case the plaintiff sues for reimbursement for its loss of the amount 
of its advances to the auxiliary schooner Katherine by reason of the postpone- 
ment of its liens to prior liens subsequently arising. 


We think the judgment appealed from is correct, and it is therefore affirmed 
at appellant’s cost. 


MAXWELL TEXTILE CO., Inc., vy. GLOBE & RUTGERS FIRE INS CO. 
OF CITY OF NEW YORK, Inc. 
Supreme Court, Appellate Division, First Department. February 8, 1929. 
232 New York Supplement 586. 

1. INSURANCE—PROHIBITION AGAINST IMPAIRING INSURER’S SUB- 
ROGATION AGAINST CARRIER HELD EXCEPTION TO PERMIS- 
SION TO ACCEPT BILLS OF LADING UNDER FIRE POLICY CON- 
STRUED AS WHOLE. 

Provisions of policy insuring against loss by fire of shipments in transit, 
whereby insurer sought to preserve to fullest extent its right of subrogation 
against carrier and to guard itself against any special agreement on part of as- 
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sured, whereby its right of action against carrier might be released, impaired, 
or lost, must be construed as to make policy harmonious whole, and specific pro- 
hibition against impairing right of subrogation must be deemed an exception to 
words of general permission to accept ordinary bills of lading. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


2. INSURANCE—ASSURED ACCEPTING BILL OF LADING LIMITING 
CARRIER’S LIABILITY COULD NOT RECOVER UNDER POLICY 
AUTHORIZING ACCEPTANCE OF BILLS BUT PROHIBITING RE- 
LEASE OF CARRIER’S LIABILITY. 

Under insurance policy insuring shipments against loss by fire while in 
transit, containing warranty by insured that he would not enter into special agree- 
ment with carriers releasing them from liability, and protecting insured against 
impairment of right of subrogation against carrier, but permitting insurer to 
accept ordinary bills of lading on insured merchandise, acceptance by insured 
of bill of lading restricting carrier’s liability to certain amount, if caused by 
carrier’s negligence and if claim in writing was made within certain time, pre- 
cluded insured from recovering for loss of shipment. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


3. INSURANCE—INSURED PROHIBITED FROM RELEASING CARRIER 
ACCEPTING BILL OF LADING LIMITING CARRIER’S LIABILITY 
COULD NOT RECOVER WHETHER UNDERVALUING OR NOT 
VALUING SHIPMENT. 

Under insurance policy insuring shipments against loss by fire while in transit 
containing warranty by insured that he would not enter into special agreement 
with carriers releasing them from liability, but permitting insurer to accept 
without prejudice to insurance ordinary bills of lading on insured merchandise, 
acceptance by insured of bill of lading restricting carrier’s liability precluded 
recovery under policy, regardless of whether insured undervalued shipment or 
failed to declare value, thus limiting carrier’s liability to $50 


(For other cases, see Insurance, Dec. Dig. § 603.) 


Proskauer and Martin, JJ., dissenting. 

Appeal from Supreme Court, New York County. 

Action by the Maxwell Textile Company, Incorporated, against the Globe 
& Rutgers Fire Insurance Company of the City of New York, Incorporated. 
From a judgment of the Supreme Court (132 Misc. Rep. 679, 230 N. Y. S. 340), 
entered on a directed verdict in favor of defendant after*a trial before the court 
without a jury, plaintiff appeals. Affirmed. 

Argued before Dowling, P. J., and Merrell, Martin, James O’Malley, and 
Proskauer, JJ. 

Maxwell Hyman, of New York City (Alfred B. Nathan, of New York City, 
of counsel), for appellant. 

Davies, Auerbach & Cornell, of New York City (Martin A. Schenck, of 
New York City, of counsel; William J. Carr, of New York City, on the brief), 
for respondent. 

James O’Mattey J. Plaintiff, as assignee, seeks recovery on a policy of in- 
surance issued by the defendant. The policy was for the sum of $5,000 and covered 
shipments made by the Maxwell Silk Mills, Inc., plaintiff’s assignor, against 
loss by fire on shipments in transit while in the possession of a carrier. The 
loss covered by the policy is conceded, but the defendant has avoided liability 
upon a defense of breach of warranty and breach of covenant by the assured, 
whereby the defendant claims it has lost its right of subrogation against the 
carrier. 

The policy required the payment of an original premium of $50, and an ad- 
ditional premium based upon the value of shipments to be made. To this end 
it was provided that the shipments were to be “valued at invoice less discounts 
on date of shipment, or cash value when not invoiced.” 

There was contained in the policy the following warranty: “Warranted by 
the assured that he has not or will not enter in any special agreement with the 
carriers releasing them from their common law or. statutory liability.” 

In addition to the above warranty, there was also contained the following 
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clause: “In case of any agreement by the Assured, prior or subsequent hereto, 
whereby any right of recovery of the Assured for loss of or damage to any 
property insured hereunder, against any person or corporation, is released, im- 
paired or lost, which would on acceptance of abandonment or payment of loss by 
this Company, have enured to its benefit, but for such agreement or act, this 
Company shall not be bound to pay any loss, but its right to retain or recover the 
premium shall not be affected.” 

Breach of the above warranty and covenant is asserted by the defendant, 
in that the assured, by undervaluing the two shipments involved in the loss, 
made the special agreement prohibited, thereby releasing the carrier from lia- 
bility. 

While conceding the undervaluation, the plaintiff denies any breach of war- 
ranty or covenant, and asserts that under the terms of the policy undervaluation 
of shipments, was permissible. In support of this contention, reliance is had upon 
the following language contained in one clause of the policy: :“It is understood 
and agreed that the assured may accept without prejudice to this insurance the 
ordinary Bills of Lading issued by carrier. * * 

Immediately following the above provision, cal as a part of the same clause, 
there is a warranty made by the assured to the effect that the insurance shall 
not inure to the benefit of the carrier “by stipulation in the bill of lading or 
otherwise, and any breach of this warranty, and any act or agreement by the 
assured, prior or subsequent hereto, whereby any carrier or party liable for, or 
on account of, loss of or damage to any property insured hereunder, is given the 
benefit of any insurance, effected thereon, shall render this policy of insurance 
null and void.” 

The two shipments made at the same time through the same carrier were of 
an actual value of $5,100.18 and $3,706.32, respectively. One was valued at the 
sum of $390 and the other at the sum of $250, in the bills of lading issued by the 
carrier. It appears that these bills were the customary or ordinary form of 
contract of carriage used between the insured and the carrier corporation. They 
had a blank space for the declaration of value by the shipper, and the face of 
each bill contained at the right thereof in bold face type the following: “NOTE. 
The company will not pay over $50 per shipment in case of loss, unless a greater 
value is declared and charges for such greater value paid.” But the carrier 
agreed to “carry upon the terms and conditions printed on the back hereof, to 
which the shipper agrees, and as evidence thereof, accepts and signs this re- 
ceipt.” 

The first of these conditions was: “1. In consideration of the rate charged 
for carrying said property, which is dependent upon the value thereof and is 
based upon an agreed valuation of not exceeding fifty dollars for any shipment, 
unless a greater value is declared at the time of shipment, the shipper agrees 
that the Company shall not be liable in any event for more than. fifty dollars 
for any shipment, unless a greater value is stated herein. Unless a greater value 
is declared and stated herein the shipper agrees that the value of the shipment 
is at last above set out and that the liability of the Company shall in no event 
exceed such value.” 

The declared value of each shipment was inserted in the blank space on 
each bill of lading, and in addition each bill was signed by the insured through 
its duly authorized agent. 


[1] When the policy is read as a whole, it is evident the defendant was at- 
tempting to preserve to the fullest extent its right of subrogation against the 
carrier and to guard itself against any special agreement on the part of the as- 
sured, whereby its right of action against the carrier might be released, impaired, 
or lost. The contract must be construed so as to make of it a harmonious whole. 
To this end the specific prohibition against destroying or impairing the defend- 
ant’s right of subrogation must be deemed an exception to words of general 
permission to accept ordinary bills of lading. 


[2] It is to be noted that there are other provisions in such ordinary bill re- 
strictive of liability to which these general words of permission were intended to 
apply. Unless caused by its own negligence, the carrier was not to be liable for 
loss in certain contingencies; and in others, unless caused in whole or in part by 
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its own negligence. In addition, the carrier was protected against liability for loss 
or damage of any character unless claim in writing was made within a specified 
time, and unless actions on claims were commenced within ten months from 
date of shipment. Against such provisions the defendant had not protected it- 
self when it agreed to permit the use of the ordinary bill of lading. 

[3] In this view of the case we are unable to agree with the dictum of the 
learned justice at Trial Term to the effect that, had no value been written in 
by the assured, the policy would not have been avoided upon the facts before 
us. Undervaluation, whether by filling in the blank space provided for value, 
or by failing to declare value, and thus limiting such to the sum of $50, would be 
a bar to recovery. The prohibition was against making a special agreement. The 
manner of such making was immaterial. It follows that the judgment should 
be affirmed, with costs. 

Judgment affirmed, with costs. Order filed. 

Dowling, P. J., and Merrell, J., concur. 

Proskauer, J. (dissenting). This action is brought to recover under a “Tran- 
sit Open Policy” issued by defendant to plaintiff’s assignor, the value of a ship- 
ment of merchandise lost in transit. It was provided in the policy: 

“Warranted by the assured that he has not or will not enter into any special 
agreement with the carrier releasing them from their common law or statutory 
liability. 

“It is understood and agreed that the assured may accept without pre- 
judice to this insurance the ordinary Bills of Lading issued by carrier.” 

A further provision in the policy reads: 

“In case of any agreement by the Assured, prior or subsequent hereto, where- 
by any right of recovery of the Assured for loss of or damage to any property 
insured hereunder, against any person or corporation, is released, impaired or 
lost, which would on acceptance of abandonment or payment of loss by this 
Company, have enured to its benefit, but for such agreement or act, this Com- 
pany shall not be bound to pay any loss.” 

The shipments in question were made under a bill of lading which con- 
tained the conventional clause that the carrier’s liability was limited to $50, un- 
less the shipper declared the consignment to be of greater value and paid an 
increased freight based upon this increased valuation. The shipper here did 
declare a value greater than $50, but much less than the actual worth of the 
shipments, and signed a form of receipt in which it agreed to the provisions 
limiting the carrier’s liability. 

__It is clear that, in the absence of the above-quoted provision of the policy 
giving to the shipper the right to accept the ordinary bills of lading issued by 
the carrier, it would have no right of recovery. It does not follow, however, that 
under the policy as issued it has thus forfeited its rights. By the terms of the 
policy “the assured may accept without prejudice to this insurance the ordinary 
Bills of Lading issued by carrier.” The shipper, therefore, had the right without 
prejudice to the insurance to accept a bill of lading limiting the amount of the 
carrier’s liability if that bill of lading was one of “the ordinary Bills of Lading 
issued by the carrier.” The evidence here discloses that the form of the bill of 
lading was one in common and ordinary use by the particular carrier, and in 
so far as the limitation of liability clause is concerned, the one which as a mat- 
ter of common knowledge is employed almost universally in interstate shipments. 
It is to be noted that the clause giving to the assured the right to accept the 
ordinary bill of lading is followed immediately by a clause under which the as- 
sured warrants that the carrier shall not be subrogated to any rights against the 
insurance company. What was thus emphasized to the assured was that ac- 
ceptance of the ordinary bill of lading should not be coupled with any act that 
gave the carrier any right against the insurer. A shipper reading this policy 
would not reasonably deduce from its terms that his acceptance of the ordinary 
bill of lading with the conventional limitation of liability clause would forfeit 
his right to insurance, unless he did the further affirmative act of declaring actual 
value and paying increased rate. 


In Kidd v. Greenwich Ins. Co. (C. C.) 35 F. 351, 352, the plaintiff sued upon 
a policy which provided that any act “waiving or tending to defeat or decrease” 
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any claim against the carrier, “whether before or after the insurance,” was to be 
a cancellation of the policy. Wheeler, J., writes: “This provision in the policy 
is not, however, that all liability of the carrier which might arise shall be insisted 
upon and created and not diminished from what it would be without special con- 
tract, but that the claim against the carrier, as it actually exists in favor of the 
assured, shall not be waived or diminished, and shall inure to the benefit of the 
insurer. The policy does not provide that any liability of the carrier shall be 
perfected, but that, if one is perfected, it shall remain for the benefit of the in- 
surer.” And it was held that the fact that the stipulated valuation in the bill of 
lading was below the actual value of the merchandise shipped was not a breach 
of the warranty contained in the policy that would defeat the shipper’s rights 
under the policy. 

If, therefore, the shipper had merely accepted this ordinary form of bill of 
lading without declaring any value upon the shipment, it would not have violated 
any of the terms of the policy. By making a declaration of insufficient value, 
it did nothing to prejudice the right of subrogation which the defendant might 
have had if the bill of lading had been accepted without such declaration. If 
it were the intention of the parties to throw upon the shipper the affirmative 
obligation of declaring the full value of every shipment and paying the increased 
freight thereon under penalty of loss of the benefit of its insurance policy, it 
would have been very easy to employ apt words to give unambiguous expression 
thereof. A shipper taking this policy from the insurance company was justified 
in believing that it could at all events safely take the ordinary form of bill of 
lading containing the limitation of liability clause in common use, and that what 
it could not safely do was to make any agreement which impaired the right the 
insurance company would have under that ordinary form of bill of lading. If the 
insurer meant that the shipper was in every case to declare the actual value and 
pay the increased freight thereon as a condition precedent to recovery on the 
policy, it should have said so. 

I therefore vote for reversal of the judgment appealed from and for dir- 
ection of a judgment in favor of the plaintiff. 

Martin, J., concurs. 


KING COUNTY v. UNITED STATES MERCHANTS’ & SHIPPERS’ INS. 
CO., et al. (No. 21311.) 
Supreme Court of Washington. Feb. 7, 1929. 
274 Pacific Reporter 704. 

2. INSURANCE—THAT INSURANCE AGENT ACTED BOTH FOR IN- 
SURANCE COMPANY AND FOR COUNTY COMMISSIONERS DID 
NOT AUTHORIZE CANCELLATION OF POLICIES BY NEW BOARD. 
The fact that insurance broker was acting as agent for insurance company 

and as broker for board of county commissioners in securing insurance for county 

property did not authorize cancellation of policy by new board, in view of fact 
that the board entering into contract had knowledge that broker was acting for both 
parties, since, even though the contract was void on ground of public policy, the 
board had right to accept policy and pay premium thereon. 

(For other cases, see Insurance, Dec. Dig. § 109.) 


4. INSURANCE—RIGHT OF INSURED TO WITHDRAW MUST BE RE- 
SERVED IN POLICY OR GIVEN BY STATUTE. 
In order that insured may withdraw contract of insurance, the right must be 
reserved in the policy or given by statute. 
(For other cases, see Insurance, Dec. Dig. § 226.) 


5. INSURANCE—AS RESPECTS CANCELLATION RIGHT THAT MA- 
RINE POLICY INCLUDED FIRE LOSS DID NOT MAKE IT “FIRE 
POLICY” (REM. COMP. STAT. § 7154). 

The fact that marine insurance policy covered perils of the sea, including loss or 
destruction by fire, did not make it a “fire insurance policy” within Rem. Comp. 

Stat. § 7154, relating to cancellation. 


(For other cases, see Insurance, Dec. Dig. § 226.) 





Mar.] King County v. United States Merchants’ & Shippers’ Ins. Co. 1003 


6. INSURANCE—COUNTY HAVING NO RIGHT TO CANCEL, POLICY 

COULD NOT RECOVER PREMIUM PAID THEREON. 

Where board of county commissioners did not have right to cancel policy of 
insurance contracted for by expiring board, the county could not recover premium 
paid thereon. 

(For other cases, see Insurance, Dec. Dig. § 244.) 

Department 2. 

Appeal from Superior Court, King County; Calvin S. Hall, Judge. 

Action by King County against the United States Merchants’ & Shippers’ In- 
surance Company and another. Judgment for plaintiff, and defendants appeal. Re- 
manded, with directions. 

Karr & Gregory and Charles L. Harris, all of Seattle, for appellants. 

Shorett, McLaren & Shorett and Edward R. Taylor, all of Seattle, for re- 
spondent. 

Main, J. King county brought this action for the recovery of insurance pre- 
miums paid by it upon policies which it claimed to have canceled. The defendant 
the United States Merchants’ & Shippers’ Insurance Company answered denying 
the right of the county to recover, and by cross-complaint sought judgment against 
the county for what it claimed was unpaid premiums. The defendant Seeley & Co. 
also denied the right of the county to recover, and by cross-complaint sought a 
judgment for the amount of commission to which it claimed to be entitled. The 
cause was tried to the court without a jury, and resulted in findings of fact, from 
which it was concluded that the county had a right to recover, and denied recovery 
upon both of the cross-complaints. Judgment was entered in favor of the county 
against the insurance company for the sum of $3,426.99, together with interest, and 
against Seeley & Co. for the sum of $604.82 and interest. From this judgment the 
insurance company and Seeley & Co. have appealed. 

The material facts are not in serious dispute, and may be summarized as fol- 
lows: King county is the owner of a number of vessels or ferries which are not 
ocean going, but operate upon inland waters. The United States Merchants’ & 
Shippers’ Insurance Company is a corporation engaged in the business of issuing 
fire and marine insurance policies. Seeley & Co. is a corporation which is an in- 
surance agent, and in the transaction out of which this litigation arose acted as a 
broker for the county. December 13, 1926, the majority of the board of county 
commissioners for King county passed a resolution by which Seeley & Co. was ap- 
pointed the agent of the county for the purpose of procuring and placing marine 
insurance, including fire and collision, for the year 1927, upon all the vessels owned 
hy the county. January 4, 1927, the majority of the board of county commissioners 
passed a resolution providing that a contract be entered into with Seeley & Co. 
constituting it a broker for the county for the purpose of securing insurance upon 
the vessels for the year 1927. On the same day a written contract was entered 
into by which Seeley & Co. was employed as a marine insurance broker for the 
year 1927 for the purpose of placing all forms of insurance, marine and fire, upon 
the vessels owned by the county. Under this contract, Seeley & Co. was to act in 
all matters affecting the adjustment of losses under the policies, and was to make 
all mecessary surveys during the term of the agreement. The compensation of 
Seeley & Co. was limited exclusively to the share or portion of the annual premium 
which it would be entitled to receive from the several insurance companies. Jan- 
uary 4 or 5, 1927, Seeley & Co. delivered to the board of county commissioners 
insurance policies covering the vessels which it owned. The policies were written 
in the United States Merchants’ & Shippers’ Insurance Company, the American In- 
surance Company, and the Globe & Rutgers Fire Insurance Company. These pol- 
icies were accepted by a majority of the then board of county commissioners. None 
of the policies, with the exception of those upon the ferry Leschi, were to take 
effect until subsequent to January 10, 1927. After the policies were delivered, and 
prior to 12 o’clock noon January 10, 1927, a warrant was issued as a payment upon 
the premiums for the policies. 


At all times during the transactions above detailed the board of county com- 
missioners was composed of William C. Gaines, William Brown, and Frank H. 
Paul. Commissioners Gaines and Brown supported the resolution above men- 
tioned and authorized the contract with Seeley & Co. At 12 o’clock noon, January 
10, 1927, J. W. Sparkman, having been previously elected, succeeded Commissioner 
Gaines as a member of the board. The board was immediately reorganized, and a 
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resolution was passed, supported by Commissioners Paul and Sparkman, rescinding 
the resolution authorizing the contract with Seeley & Co., rescinding the contract, 
and all the policies were returned for cancellation. The insurance companies de- 
clined to cancel the policies as requested. 

For a number of years prior to the time when the Seeley contract was entered 
into it had been the practice of the board of county commissioners to designate a 
broker to handle all the insurance upon the vessels owned by the county, but at no 
prior time had a formal contract been entered into. After the policies were can- 
celed, Commissioners Paul and Sparkman caused other insurance to be written in 
like amount as those which had been canceled and at the same cost to the county 
for premiums. Subsequently the present action was brought, as above stated, by 
the county, to recover the premiums which it had paid upon the policies which had 
a. written through the agency of Seeley & Co., and which the county had can- 
celed. 

[1] The first question is whether the board of county commissioners, after it 
was reorganized and Commissioner Sparkman became a member thereof, had a 
right to cancel the contract with Seeley & Co. and the insurance policies written 
under it. The answer to this question depends upon whether the old board, prior 
to the expiration of the term of one of its members, had a right to enter into a 
contract for the insurance covering all of the vessels owned by the county, the 
policies for which would not take effect until after the expiration of the term of 
Commissioner Gaines. 

Section 4056, Rem. Comp. Stat., provides that the board of county commis- 
sioners shall have “the care of the county property and the management 
of the county funds and business” and in the name of the county may 
prosecute and defend all actions for and against the county and such powers 
as are or may be conferred by law. Section 3982 provides that the 
several counties of this state, among other things, shall have the power “to 
make such contracts, and to purchase and hold such personal property, as may be 
necessary to its corporate or administrative powers, and to do all other necessary 
acts in relation to all the property of the county.” It thus appears that the care 
of the county property was placed in the board of county commissioners. If the 
retiring board could make a contract for insurance, the policies of which did not 
take effect until after the reorganization of the new board, it would be possible for 
a retiring board not only to tie the hands of the new board with reference to in- 
surance upon county property, but in many other respects and effectually hamper 
the new board in the care and management of property which the statute places in 
it. In Board of Commissioners of Coffey Co., v. Smith, 50 Kan. 350, 32 P. 30, it was 
held that the board of county commissioners of a county, about to be dissolved un- 
der operation of law, has no power to enter into a contract designating the official 
newspaper of the county and providing for the county printing for another year, 
so as to tie the hands of the new board, about to meet and organize, and thereby 
prevent the new board from selecting the official paper and contracting for county 
printing for the current year after its organization. In Board of Commissioners of 
Jay County v. Taylor, 123 Ind. 148, 23 N. E. 752, 7 L. R. A. 160, it was held that 
a contract by which the board of county commissioners attempted to employ a légal 
adviser for a period of three years to commence three months in the future and af- 
ter the time for the election of a person to fill the vacancy caused by the expiration 
of the term of office of one member of the board, the term of employment extend- 
ing over a period during which all the members of the board as constituted at the 
time of the contract will retire therefrom unless re-elected, was against public 
policy and void. It was there said: 


“It is true that under the contract in question the beginning of the term for 
which the appellees were employed was only postponed three months from the date 
of the employment, but in the meantime the term of office of one member of the 
Board expired and that of another began; and if, under such circumstances, at- 
torneys could be employed three months ahead, why not for one, two or three 
years in advance? 


“But the most obnoxious feature which we find in the contract is the length 
of time for which the appellees were employed. We know, as a matter of law. 
as we have already said, that the membership of the Board will be changed as 
much as three times from the date of the employment to the expiration of the time 
of service, unless some of its members are re-elected, and in that case the terms 
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of office will be different. Unless some of its members are re-elected there must 
be an entire change in the membership of the Board between the date of the em- 
ployment and the expiration of the time covered by the contract. This contract 
deprives the Board, as reorganized from year to year, of the right to employ its 
attorney for the next following year. 

“If such contracts are binding, then no difference how distasteful an attorney 
may be to the members of the Board, or how little confidence they may have in 
his ability, legal learning or honesty, so long as he performs the conditions of the 
contract on his part they are bound to recognize him, accept his services and 
assume the responsibility. 

“And if the contract in question, extending, as it does, over a period of three 
years, is valid, why may not a like contract covering a period of six, nine or a dozen 
yeats be upheld? 

“Our conclusion is that the contract is against public policy and void.” 

In Millikin v. Edgar County, 142 Ill. 528, 32 N. E. 493, 18 L. R. A. 447, it 
was held that a contract for the employment of a keeper of a county poorhouse for 
three years was not within the power of a board of supervisors, each of whom 
was elected for one year only, although the statute gives them power to appoint 
such keeper without any express limitation as to the.time. It was there said: “If 
the board had the power to enter into a binding contract of this character for three 
years, no reason is perceived why it might not make a contract for five or even 
ten years, and if this could be done, the hands of succeeding boards would be tied 
and their powers taken from them.” 


In 15 C. J. p. 542, it is said: “Although it has been held in some cases that the 
contract of a county board may be valid and binding, even though performance of 
some part may be impossible until after the expiration of the term of the majority 
of the board as it then existed, yet the general rule is that contracts extending be- 
yond the term of the existing board and the employment of agents or servants of 
the county for such a period, thus tying the hands of the succeeding board and de- 
priving the latter of their proper powers, are void as contrary to public policy, at 
least in the absence of a showing of necessity of good faith and public interest.” 

In support of this doctrine of the text, cases are cited from the courts of last 
resort of a number of the states, all of which have been examined. So far as we 
are informed, no court of last resort has supported a doctrine out of harmony with 
that stated in this text. 

The case of Webb v. Spokane County, 9 Wash. 103, 37 P. 282, is much relied 
upon by the insurance company and Seeley & Co. and criticised by the county. In 
that case it was held that a physician, employed for a term of one year by the coun- 
ty commissioners to attend the poor of the county, and who had accepted the em- 
ployment and centered upon the discharge of its duties, could not be discharged by 
the county, even though the employment extended beyond the terms of the commis- 
sioners. At the time the opinion in that was written, the court was 
composed of five members, two of whom, the writer and one other, signed the 
opinion. Two members of the court dissented. The fifth member concurred in 
sustaining the employment of the physician upon a ground other than that stated 
in the opinion. From this it follows that the opinion in that case, while entitled 
to due respect and consideration, has not become the law in this. state, 
since it was supported by only two members of the court, which was less 
than a majority. There is, however, this distinction between that case and the 
present with reference to all the policies except those upon the ferry Leschi. There 
the physician, after the new board was organized, actually entered upon and was 
permitted for a time to perform the service for which he had been employed. 

In the cases of Taylor v. School District, 16 Wash. 365, 47 P. 758, and Splaine 
v. School District, 20 Wash. 74, 54 P. 766, it was held that the board of directors 
of a school district have power to engage a teacher for the ensuing year, notwith- 
standing the fact that there would be a change in the membership of the board 
before the time for the commencement of the term should arrive, but those cases 
are not controlling upon the present situation. In the employment of a school- 
teacher, there is a necessity for making an employment prior to the time that the 
term is to begin which does not exist in the case of insurance matters. Insurance 
can be bought over the counter any day. School-teachers, as is well known, must 
be employed at a particular season of the year; otherwise the opportunity of getting 
eficient teachers is greatly diminished. In the employment in those cases there 
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was a necessity and a public interest. In the present case, for the policies other 
than the ones upon the Leschi, there was no necessity, and there was no public 
interest. As stated, the new board without difficulty placed the insurance at exactly 
the same rate that it would have cost under the policies caused to be written by 
the old board. It would not do to hold that, because one of the policies went into 
effect 24 hours before the reorganization of the new board, therefore the old board 
had the right to tie the hands of the county with reference to all insurance upon 
its vessels for the succeeding vear. 

Upon this branch of the case, we conclude that the new board of county com- 
missioners were not bound by the contract entered into by the old board with Seeley 
& Co., and that it had the right to rescind the contract and cancel the policies which 
had not taken effect prior to the time that the new board was organized. 

{2, 3] This included all of the policies except those upon the ferry Leschi, to 
which attention will now be given. Upon this vessel the United States Merchants’ 
& Shippers’ Insurance Company had two policies, one called the “hull policy” and 
the other the “disbursement.” In the latter policy there was an express provision 
authorizing the insured to cancel the same. This right having been exercised, that 
policy does not need further consideration. In the hull policy there was no pro- 
vision authorizing the insured to cancel. Upon this policy the question then arises 
whether, by reason of the facts or of the law, the county had the right to cancel 
it. It is said that, since Seeley & Co. was the agent for the insurance company and 
the broker for the county, they thereby represented both parties, and for that rea- 
son the policy could be canceled. At the time the policy was accepted, and when 
it went into effect at 12 o'clock noon, January 9, 1927, which was 24 hours before 
the term of Commissioner Gaines expired, it was well known to the board that 
Seeley & Co. was acting for both parties. The fact that Seeley & Co. was acting 
as agent for the insurance company and as broker for the board did not give to 
the new board the right to cancel the policy. Warren vy. Franklin Fire Ins. Co., 
161 lowa, 440, 143 N. W. 554, L. R. A. 1918E, 477; Union Bank of Berry v. Na- 
tional Surety Co., 195 Ky. 504, 243 S. W. 13. Even though the contract with See- 
ley & Co. was void on the ground of public policy, the board as to the insurance 
upon the Leschi then expiring had the right to accept the policy and pay the prem- 
ium thereon. 

[4,5] The hull policy was not subject to be canceled by reason of any statutory 
provision, If the insured has the right to withdraw from the contract of insur- 
ance, that right must be reserved in the policy or given by statute. 32 C. J. 1256; 
Mutual Life Ins. Co. v. Allen, 113 Ill. App. 89; Cooley on the Law of Insurance, 
vol. 3, p. 2789. Section 7154 of the Code covers the matter of the cancellation of fire 
insurance policies, but it has no application to the present situation, since the pol- 
icy now before us is not a fire policy but a marine insurance policy. It is argued 
that the hull policy was a fire insurance policy, but with this contention we cannot 
agree. It is true that the policy covers perils of the sea, including loss or de- 
struction by fire, but this does not make it under the authorities a fire insurance 
policy and not a marine policy. Cooley on the Law of Insurance, vol. 1, p. 5; 
Matheson v. Equitable Marine Ins. Co., 118 Mass. 209, 19 Am. Rep. 441; 3 Bouv. 
Law Dict. p. 2968. 

[6] As to the hull policy, the board did not have the right of cancellation, and 
the county therefore does not have the right to recover the premium paid thereon. 

Che cause will be remanded to the superior court, with direction, to modify 
the judgment as herein indicated. 

French and Parker, JJ., concur. 
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WARD v. STANDARD ACC. INS. CO. OF DETROIT, MICH. (No. 3826.) 
Circuit Court of Appeals, Third Circuit. Jan. 4, 1929. 
Rehearing Denied February 13, 1929. 
30 Federal Reporter (2d) 328. 

1. INSURANCE—WHETHER ANSWER OF INSURED, IN APPLICATION 
FOR ACCIDENT POLICY, AS TO IMPAIRMENT OF SIGHT WAS 
FALSE, HELD FOR JURY. 

Whether answer of insured, in application for accident policy, to question 
whether her sight was impaired, “No—ordinary use of glasses,” was false and made 
with intention to deceive or materially affect the risk or hazard assumed, held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE—INSURED'S STATEMENT THAT SHE HAD RECEIVED 
NO MEDICAL ATTENTION HELD NOT FALSE BECAUSE OF PER- 
IODICAL EXAMINATIONS OF THE EYES. 

Statement of insured in application for accident policy, in response to question 
what medical or surgical attention she had received in the past five years, that she 
had none, held not false so as to invalidate policy, though it appeared that she had 
consulted an eye specialist to have her glasses looked over and that she had her 
lenses checked up every two or three years. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


3. INSURANCE—WHETHER INSURED COMPLIED WITH ACCIDENT 
POLICY RELATING TO PROOFS OF LOSS HELD FOR JURY. 

In suit on accident policy, whether insured complied with provisions of policy 
relative to furnishing proofs of loss held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4. INSURANCE—WHETHER LOSS OF INSURED’S SIGHT RESULTED 
FROM “HAPPENING OF PURELY ACCIDENTAL EVENT,” WITHIN 
ACCIDENT POLICY, HELD FOR JURY. 

In suit on accident policy, whether insured’s loss of sight, caused by injury 
from fall in bathtub, was effected within policy from bodily injury effected directly, 
exclusively, and independently of all other causes by “happening of a purely accident 
event,” held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the Western District 
of Pennsylvania; W. H. Seward Thomson, Judge. 

Action by Hannah Gertrude Ward against the Standard Accident Insurance 
Company of Detroit, Mich. From the judgment, defendant appeals. Affirmed. 

Gunnison, Fish, Gifford & Chapin, of Erie, Pa. (Merritt U. Hayden, of De- 
troit, Mich., of counsel), for appellant. 

John B. Brooks, of Erie, Pa., for appellee. 

Before Buffington and Woolley, Circuit Judges, and MecVicar, District Judge. 

MeVicar, District Judge. The policy of the Standard Accident Insurance Com- 
pany, appellant, insured Hannah Gertrude Ward, appellee, against loss resulting from 
bodily injuries effected directly, exclusively, and independently of all other causes 
by the happening of a purely accidental event. Appellee fell in a bathtub injuring 
her spine and causing a detachment of the retina in her right eye, and the irrecov- 
erable and entire loss of the sight thereof. In an action on the policy, the jury 
rendered a verdict for appellee upon which judgment was entered. From that judg- 
ment this appeal was taken. 

Appellant contends that its request for binding instructions should have been 
sustained for three reasons. These reasons, being the questions involved, will be 
considered in the order argued. The first is that by reason of misrepresentations 
by appellee in her application for the policy sued on, the policy was void frem its 
date. The application contained this provision: “I hereby apply for a policy to be 
based upon the following statements of facts. I understand and agree that the 
falsity of any statement in this application shall bar the right to recovery if such 
false statement is made with the intent to deceive or materially affects either the 
acceptance of the risk or the hazard assumed by the company.” 
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[1] The alleged misrepresentations were the answers to two questions. The 
first question and answer is: “Is your sight or hearing impaired? No—ordinary use 
of glasses.” The testimony on this point is substantially as follows: Appellee tes- 
tified that she had nearsightedness at the ‘time she made the application and before 
that time. Dr. Dennis, an eye specialist, called on her behalf testified that appellee 
had always had an eye that was peculiarly susceptible to a detachment of the retina 
upon the slightest injury or strain; that she was nearsighted; and that she had 
evidence of former iritis. Dr. Honloose stated in the proofs of loss that she ad- 
mitted to him that she had trouble in her eyes when a child. The answer of the 
appellee implies that her sight was not normal; that her vision was impaired so 
that she had to use glasses; and that she had to make use thereof to the extent of 
the person who makes ordinary use of glasses. That she was nearsighted, that 
the retina in her right eye was subject to easy detachment, that she formerly had 
iritis, and that she had trouble with her eyes when a child, indicate an impairment 
of the vision; but the court could not say, as a matter of law, that her answer was 
false, or that it was made with the intention to deceive, or that it materially affect- 
ed the acceptance of the risk or the hazard assumed. 

[2] The second question and answer is: “State what medical or surgical atten- 
tion you have received within the past five years. None.” There was testimony 
that she had consulted Dr. Dennis, an eve specialist, to have her glasses looked over, 
to see if they were correct, and that she had had her lenses checked up every 
two or three years. Considering the ordinary understanding of the meaning of 
“medical or surgical attention,” or the understanding which could be fairly attrib- 
uted to a nurse, it cannot be said that this statement made by her, was false. The 
cases cited by appellant, which relate to misrepresentation, such as the applicant 
having not made a former application for insurance, or was not formerly operated 
upon, do not apply to the facts in this case. The principle applicable to this case 
is governed by such cases as: Livingood v. New York Life Insurance Co., 287 
Pa. 129, 134 A. 475, wherein it is stated: “But where the misstatement has been 
set forth inadvertently, or the narrative is incomplete in detail, and was made with- 
out intention of concealing the truth, a recovery is permissible, the question of good 
faith being for the jury.” 

New York Life Insurance Co., vy. Cumins, 24 F.(2d) page 2, wherein this 
court, in a per curiam opinion, sustained the decision of Judge Schoonmaker of 
the District Court, who, in his opinion, said: “In order to strike down a policy 
for misrepresentation by the insured, it must be of such substantial importance 
that the insurance company, but for this misrepresentation, would not have written 
the contract of insurance. Miller v. Maryland Casualty Co., 193 F. 343 (C. C. A. 
3d Cir.); New York Life Insurance Co. v. Moats (C. C. A.) 207 F. 481. When 
it is doubtful whether the misrepresentation was material or not, the question 
of materiality must he submitted to the jury. Miller v. Maryland Casualty Co., 
supra. : 

And McBride y. Sun Life Insurance Co., 90 Pa. Super. Ct. 35, 41, wherein it 
is said: “We are likewise of opinion that in the circumstances here detailed, it 
was for the jury, not the court, to decide whether the treatments which the insured 
received from the department surgeon and throat specialist amounted to being 
‘attended by a physician,’ as ordinarily understood.” ; ; 

[3]. The second reason contended for by appellant for affirmance of its request 
for binding instructions is that “any claim which appellee might otherwise have as- 
serted, became forfeited by reason of her failure to comply with the provision 
of the policy requiring the furnishing to appellant, of affirmative proofs of loss 
for the indemnity now claimed by her and because the evidence wholly fails to 
establish any waiver, by appellant, of such proofs.” The policy provides: “A ffirm- 
ative proof of loss must be furnished to the Company at its said office in case of 
claim for loss of time from disability within ninety days after the termination 
of the period for which the Company is liable, and in case of claim for any other 
loss, within ninety days after the date of such loss.” : 

There was proof, within the three months’ period, of notice by the appellee 
to the appeflant of her fall in the bathtub, and the injury to her spine. |, Phere was 
also the report of Dr. Dennis, designated “Advisory Surgeon’s Report,” as to the 
condition of the wight eye of appellee, wherein he stated the condition which he 
found, and that “t disability is present and dates from and will probably last. 
There was also furnt8hed the report of Dr. Honloose, designated as “Attending 
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Surgeon’s Statement,” wherein he reports in much detail the history of the eye 
and the condition in which he found it at the time of the examination. Under 
this evidence the question of the proof of loss was for the jury. 

{4} The third reason advanced by appellant ‘or the affirmance of its request 
for binding instructions is that appellee failed to offer any evidence as required by 
the policy of “loss resulting from bodily injuries effected directly, exclusively and 
independently of all other causes by the happening of a purely accidental event.” 
Appellee testified of the fall which occurred in the bathtub, the injury to her spine, 
the detachment of the retina of her right eye, the immediate loss of sight there- 
after, followed with a total loss on April 10th or 12th (being three or four weeks 
after the accident), and that the loss of her sight was caused by the injury re- 
ceived from the fall in the bathtub. There was also the testimony of two doctors 
that an injury such as she received, from the fall in the bathtub, would cause 
such an injury to the eye. While the evidence was meager, it was for the jury. 

The judgment is affirmed. 


Supreme Court of Arkansas. Jan. 28, 1929. 
lo Southwestern Reporter (2d) 32. 
INSURANCE—INJURY RECEIVED WHILE CRANKING MOTORTRUCK 

HELD COVERED BY POLICY AGAINST INJURY WHILE CRANKING 

AUTOMOBILE, NOTWITHSTANDING EXCEPTION RESPECTING 

RIDING ON AUTOMOBILE TRUCK. 

Injury sustained by insured while cranking motortruck in attempting to start 
it held covered by insurance policy against accidental injuries sustained “while oper- 
ating, driving, riding in or on, demonstrating and adjusting or cranking an automo- 
hile,” notwithstanding further provision that policy does not cover injuries received 
while “driving or riding in or on any motorcycle, automobile truck, tractor, or 
air craft.” 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 

Action by Albert F. Posey against the Fidelity Union Casualty Company. Judg- 
ment for plaintiff and defendant appeals. Affirmed. 

This appeal is prosecuted from a judgment of recovery against appellant upon 
a policy of insurance for accidental injury sustained by appellee while cranking 
a truck. 

Appellee, a salesman for the Chero-Cola Bottling Company, suffered the injury 
on the 5th of September, 1927, while the policy was in force. He stated: “I was 
cranking my car between Peace and Rison when I was injured. I was meeting 
another car, got out to one side, that put my left wheel in the right rut, and in 
pulling out the car skidded a little and | killed my engine. I got out, reached down, 
got the crank, pulled up on it, and when I did that, my foot gave way, and I fell on 
the front of the radiator.” Stated he was ruptured and could not do anything until 
after his operation and never perfarmed any duties relative to his employment 
until about the first of the year, 1928. He was confined to the hospital three days 
and totally disabled until the 23rd of November. Had had no such injury before 
cranking the car. He was using at the time a Ford one-ton truck which did not 
have a starter. 

The policy provides and insures Alfred Francis Posev “against losses and dis- 
abilities hereinafter specified, which result, exclusively of all other causes, from 
accidental bodily injuries sustained by the insured * * * while operating, driving, 
riding in or on, demonstrating, adjusting, or cranking an automobile. * * *” Pro- 
vides also for payment of a weekly indemnity of $25 for total disability not ex- 
ceeding 32 weeks, and weekly indemnity of $12.50 for partial disability not exceed- 
ing 8 weeks, but that indemnity shall not be paid for more than 32 weeks combined 
total and partial disability. It contained the limitation (part 4, section E): “This 
insurance does not cover (E) while driving or riding in or on any motorcycle, 
automobile truck, tractor or aircraft.” 

he answer denied the allegations of the complaint and alleged that the risk 
sued on was not covered by and excluded from the terms of the policy. 
_ The jury returned a verdict for $288.55 in favor of appellee, and from the 
judgment thereon the appeal is prosecuted. 
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John F. Park, of Little Rock, for appellant. 

R. W. Wilson, of Pine Bluff, for appellee. 

Kirsy, J. (after stating the facts as above). Appellant insists that the court 
erred in not giving its requested peremptory instruction directing the jury to find 
in its favor, the policy excluding recovery on account of accidents suffered by in- 
sured while driving a motortruck. 

The undisputed testimony shows that appellee was injured while cranking the 
car or truck—was out on the ground attempting to start it by turning the crank 
when the injury was sustained. The policy expressly insures against accidental 
injuries sustained while operating, driving, riding in or on, demonstrating, adjust- 
ing, or cranking an automobile. This language necessarily covers and insures against 
the risk attendant upon cranking an automobile, unless it is so limited by said part 
4, section E, as not to do so. This exception relates only to injuries received while 
driving or riding in or on any motorcycle, automobile truck, tractor, or aircraft, 
and is not in conflict with or repugnant to the insuring clause covering the risk 
of bodily injury sustained while cranking an automobile. Since the risk from 
cranking an automobile is covered expressly, and since the exemption or exception 
is not broad enough or sufficiently specific to exempt the company from liability 
for injury received from cranking an automobile truck, it necessarily follows 
that the court did not err in refusing the request for a peremptory instruction. Eng- 
lish v. Shelby, 116 Ark. 212, 172 S. W. 817. 

We find no error in the other instruction complained of, and the evidence is 
sufficient to support the judgment, which must be affirmed. It is so ordered. 


BOYER v. UNITED STATES FIDELITY & GUARANTY CO. (two cases). 
(L. A. 8716.) 
Supreme Court of California. Jan. 26, 1929. 
274 Pacific Reporter 57. 
2. INSURANCE—INSURANCE POLICIES ARE GOVERNED BY SAME 
GENERAL RULES AS ALL CONTRACTS. 
Insurance policies are governed by the same general rules which pertain to all 
contracts. 
(For other cases, see Insurance, Dec. Dig. § 124.) 
3. INSURANCE—MEETING OF MINDS IS PREREQUISITE TO VALID 
INSURANCE POLICY. 
To execute a valid insurance policy, there must be a meeting of the minds. 
(For other cases, see Insurance, Dec. Dig. § 124.) 


4. INSURANCE—PARTIES TO INSURANCE CONTRACT MAY MAKE 
ANY AGREEMENTS THEY SEE FIT, AND COURTS WILL ENFORCE 
TERMS THEREOF, IF NOT AGAINST PUBLIC POLICY OR SPECIFIC 
LAW. 

Subject to rule that provisions of insurance policy must not be against public 
policy or in contravention of specific provisions of law, parties to contract may make 
such agreements as they see fit, and courts will enforce terms mutually agreed 
upon. | 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 
~t ae POLICY AND APPLICATION CONSTITUTE CON- 

TRACT. 

Life insurance policy and the application therefor constitute the contract. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 


6. INSURANCE—WORDS “RELATIONSHIP BROTHER,” IN APPLICA- 
TION FOR LIFE POLICY, HELD “STATEMENT” WITHIN AGREE- 
MENT THAT ANY FALSE STATEMENT WITH INTENT TO DE- 
CEIVE WOULD BAR RECOVERY. 

In woman’s application for life insurance policy, naming man as beneficiary, 
words ‘ ‘Relationship Brother,” first of which was printed and second typewritten, 
held a “statement” within preceding agreement that recovery would be barred “if 
any one of the following statements * * * is false and made with intent to deceive.” 

(For other cases, see Insurance, Dec. Dig. § 298.) 





Acc. | Boyer v. United States Fidelity & Guaranty Co. 1011 


8. INSURANCE—FALSE STATEMENT IN WOMAN’S APPLICATION FOR 
LIFE POLICY THAT MALE BENEFICIARY WAS HER BROTHER 
HELD MADE WITH INTENT TO DECEIVE, WITHIN AGREEMENT 
BARRING RECOVERY IN SUCH CASE (CIV. CODE, § 1709). 
Statement in woman’s application for life insurance policy that male beneficiary, 

who was only a friend, was her brother, held not a mere mistake, but made “with 

intent to deceive,” within preceding agreement that recovery would be barred if any 
of following statements were false and made with such intent, though not made 
with intent to injure insurer; latter’s position being altered to its risk within Civ. 

Code, § 1709. 

(For other cases, see Insurance, Dec. Dig. § 298.) 

9, INSURANCE—MATERIALITY OF FALSE STATEMENT INTENDED TO 
DECEIVE IS IMMATERIAL, WHERE POLICY BARS RECOVERY IF 
FALSE STATEMENT IS MATERIAL TO ACCEPTANCE OF RISK “OR” 
MADE WITH INTENT TO DECEIVE. 

Where woman’s application for life insurance policy provided that any false 
statement would bar recovery if material to acceptance of risk “or” made with in- 
tent to deceive, materiality of false statement that male beneficiary was applicant’s 
brother is immaterial, if made with such intent. 

(For other cases, see Insurance, Dec. Dig. § 298.) 

12. INSURANCE—ONE INDUCING ISSUANCE OF VOID POLICY BY DE- 
CEITFULLY FALSE STATEMENT CANNOT COMPEL INSURER TO 
ACCEPT RISK AND REVIVE POLICY BY CHANGING BENEFICIARY 
(CIV. CODE, § 2612). 

One practicing deceit on insurance company by making false statement in appli- 
cation, thereby inducing issuance of policy, which is void from beginning under 
Civ. Code, § 2612, cannot thereafter compel company to accept risk and revive 
policy by merely changing beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

13. INSURANCE—PROVISION OF LIFE INSURANCE APPLICATION 
THAT ANY FALSE STATEMENT, IF MATERIAL TO RISK, OR IF 
MADE WITH INTENT TO DECEIVE, BARS RECOVERY ON POLICY, 
HELD VALID (ST. 1917, p. 957, § 6). 

Provision of application for life insurance policy that right to recover under 
policy issued on basis of application should be barred if any statement material to 
acceptance of risk or hazard assumed by company is false, or is false and made 
with intent to deceive, held valid, under St. 1917, p. 957, § 6. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

In Bank. 

Appeals from Superior Court, San Diego County; W. P. Cary, Judge. 

Actions by G. M. Boyer, as administrator of the estate of Dora Mockabee Rose, 
also known as Dora M. Rose, deceased, against the United States Fidelity & Guar- 
anty Company, which actions were consolidated for purposes of trial and appeal. 
Judgments for plaintiff, and defendant appeals. Reversed. Superseding opinion of 
District Court of Appeal in 266 P. 307. 

Joe Crider, Jr., of Los Angeles, and Horace W. B. Smith, of San Francisco, 
for appellant. 

Wright & McKee, C. M. Monroe and L. N. Turrentine, all of San Diego, and 
Perry F. Backus, of Los Angeles, for respondent. 

Per CurtaM. These causes, consolidated for purposes of trial and appeal, were, 
upon petition of the plaintiff and respondent, taken over after decision by the Dis- 
trict Court of Appeal, Second Appellate District, Division 1, Wood, J. pro tem., 
writing the opinion, in order that we might more fully examine into and consider 
the questions of law presented. Further consideration has served only to impress 
us with the correctness of that court’s conclusion, and we therefore adopt as and 
for the decision of this court, with such additional observations as will hereinafter 
appear, the following portions of the opinion of the District Court of Appeal: 

“Defendant issued to Dora M. Rose an accident insurance policy on August 16, 
1920, in the principal sum of $15,000. Dr. C. E. Calm was named as beneficiary in 
the policy. On August 19, 1920, Charles Emil Calm, the same Calm named as 
beneficiary in the Rose policy, applied for and obtained from the defendant an ac- 
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cident policy in the principal sum of $15,000; the beneficiary being Dcr2 M. Rose. 
At the expiration of one year from the receipt of her policy, Dora M. Rose, by 
rider attached thereto, changed the beneficiary to her estate. On May 22, 1923, Dora 
M. Rose and Dr. C. E. Calm were killed in an automobile accident, Dora M. Rose 
surviving Dr. Calm by two hours. The administrator of the estate of Dora M. Rose 
filed two actions to recover the policies. By stipulation, the actions were tried to- 
gether before the court without a jury, and the same evidence was received in both 
cases. Appeals by defendant in both actions are now before us. The determination 
of the cases depends upon the construction to be given to the written applications 
for the policies signed by the insured in view of the stipulated facts and uncontra- 
dicted testimony. At the head of each of the applications, we find these words: 
‘I hereby apply to the United States Fidelity & Guaranty Company for a Policy 
to be based upon the following representation of facts: I understand and agree 
that the right to recovery under any policy which may be issued upon the basis 
of this application shall be barred in the event that any one of the following state- 
ments, material either to the acceptance of the’risk or the hazard assumed by the 
Company is false, or in the event that any one of the following statements is false 
and made with intent to deceive. I agree that this application shall not be binding 
upon the Company until accepted either by the Secretary at the Home Office or by 
an agent duly authorized to ussue policies.’ Then follow fifteen items, all in nar- 
rative form except the eighth. In these items the applicants set forth personal data 
such as is usually found in applications for insurance policies, the first giving the 
name of the insured, the second, the residence, etc. Item 8 of the Rose application 
is as follows: ‘Policy to be paid in case of death by accident under its provisions 
to Dr. C. E. Calm, Resident California Club. Relationship, Brother, Age 55.’ After 
the fifteenth item, the date appears, followed by the signature of the applicant. In 
the application signed by Dr. Calm three days later, the same words are found, ex- 
cept for the variations occasioned by supplying the personal data of the applicant. 
In item 8, Dr. Calm named Dora M. Rose as the beneficiary, and gave the relation- 
ship as that of sister. It was stipulated at the trial that Dr. Calm and Dora M. 
Rose were not brother and sister. By the testimony of Ruby Aikman, the driver of 
the automobile at the time of the accident, it was shown that the winess knew Dr. 
Calm and Dora M. Rose for sorhe time before either of them made application to the 
defendant; that they introduced themselves to her, and represented to her that they 
were friends and not brother and sister. It was further shown that, at the time 
the applications were presented to defendant, Dr. Calm was a married man. The 
administrator of the estate of Dora M. Rose promptly furnished defendant with 
written proof of the accidental deaths; whereupon defendant investigated the facts 
and learned that Dr. C. E. Calm and Dora M. Rose were not brother and sister. 
Defendant then tendered to the administrator the amount of the premiums paid, 
and served written notice that the policies were void. The tender was refused. 
[1] “At the trial defendant produced two witnesses, Warren Griffith and George 
A. Calkins, who qualified as experts in matters of insurance, and testified that, ac- 
cording to the usage and custom of insurance companies, in August, 1920, applica- 
tions for insurance would not be accepted if made under the circumstances shown 
in evidence. They further testified that they were of the opinion that the statements 
contained in the applications to the effect that Dr. Calm was a brother of Dora M. 
Rose were material to the acceptance of the risk and to the hazard assumed by the 
defendant. At the close of the evidence, that part of their testimony giving their 
opinion on the subject of the materiality of the statements was stricken out by the 
court upon motion of plaintiff. The court did not err in so doing. 25 Cyc. 937. In 
Penn Mutual Life Ins. Co. v. Mechanic’s Savings Bank & Trust Co., C. C. A., 72 F. 
413, 38 L. R. A. 33, 70, it is said: ‘The great weight of authority in this country. 
however, is against the view that an insurance expert may be asked his own opinion 
whether the undisclosed or misrepresented facts were material to the risk. * * * 
The better authorities, however, seem to sustain the rule that the insurance experts 
may testify concerning the usage of insurance companies generally in charging higher 
rates of premium or in rejecting risks, when made aware of the fact claimed to be 
material.’ ; 
[2-5] “Insurance policies are governed by the same general rules which pertain 
to all contracts. There must be a meeting of the minds. Subject to the rule that 
their provisions must not be against public policy or in contravention of specific 
provisions of law, parties to the contract may make such agreements as they see 
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fit, and the courts will enforce the terms mutually agreed upon. The policy and the 
application therefore constitute the contract. In McKenzie v. Scottish U. & N. Ins. 
Co., 112 Cal. 556, 44 P. 922, the court said: ‘Parties may contract as they please. 
When a condition precedent is adopted by them in their contract, the courts will 
not inquire as to its wisdom or folly. * * * In Wood v. Hartford Ins. Co., 13 
Conn. 533, 35 Am. Dec. 92, a leading case on the subject of warranty, Sherman, 
J., said: “If a house be insured against fire, and the language of the policy is ‘war- 
ranted, during the policy, to be covered with thatch,’ the insurer will be discharged 
if, during the insurance, the house be covered with wood or metal, although his 
risk is diminished; for a warranty excludes all argument in regard to its reason- 
ableness, or the probable intent of the parties.”’ In Jeffries v. Life Ins. Co., 22 
Wall. 47, 22 L. Ed. 833, this language is found: ‘It is the distinct agreement of the 
parties, that the company shall not be deceived to its injury or to its benefit. The 
right of an individual or a corporation to make an unwise bargain is as complete 
as that to make a wise bargain. The right to make contracts carries with it 
the right to determine what is prudent and wise, what is unwise and imprudent, and 
upon that point the judgment of the individual is subject to that of no other tri- 
bunal.’ 

{6] “In her application for the policy, Dora M. Rose agreed that recovery 
would be barred ‘if any one of the following statements * * * is false and made 
with intent to deceive.’ If the words ‘Relationship Brother’ constitute a ‘statement,’ 
and were made ‘with intent to deceive,’ plaintiff cannot, in view of the rule just 
set forth and the stipulation of the parties, prevail in the action. It is not neces- 
sary to decide whether the words amount to a warranty or representation, since the 
contract uses the word ‘statement.’ The entire application consists of fifteen items, 
preceded by the agreement hereinabove set forth and followed by the signature of 
the applicant. Item’ 8 appears in the midst of the others, all of which contain state- 
ments of fact. If it were in narrative form there could be no doubt but that a 
statement was made. For instance, if the language used were “The relationship is 
that of brother,’ it could not possibly be contended that a statement was not made. 
Manifestly the two words ‘Relationship Brother’ were used for the sake of brevity. 
Plaintiff has attached to his brief an exact copy of the application. It appears 
therefrom that the word ‘Relationship’ is printed and the word ‘Brother’ is in type- 
writing. By filling in the space following the word ‘Relationship’ as she did, the 
applicant doubtless meant to state to defendant that Dr. Calm bore the relation of 
brother to her. It was clearly the intention of the defendant to obtain, and of 
the applicant to impart, information on the subject of the relationship between the 
insured and the beneficiary. Considering the application as a whole, we are of the 
opinion that the applicant intended that all of the matter set forth over her signa- 
ture was given to the defendant as information and as such was to be treated as 
statements. 

[7-11] “Next is presented the question whether the statement concerning the 
relationship of the beneficiary was made ‘with intent to deceive.’ Plaintiff argues 
that, in order to bar a recovery, there must be shown an intent to injure defendant. 
It was not so provided in the contract, and as has been seen, the court can enforce 
such agreements only as were made by the parties. If the parties had agreed that 
the intent referred to in the application was an intent to deceive the company to 
its injury, it would have been a simple matter to add to the application appropriate 
language to that effect after the word ‘deceive.’ Such language, embracing a dif- 
ferent idea and an additional condition, cannot be supplied by the court. Doubtless 
the parties meant to agree that if the false statement were made knowingly and in- 
tentionally, the recovery would be barred. If, on the other hand, the statement were 
made inadvertently, it would not bar recovery, even though false, because there 
would be no intent to deceive. An example of such a false statement could be 
found in an error on the point of the age or the residence of the beneficiary. Er- 
roneous statements by Dora M. Rose in her application that Dr. Calm was 54 
rather than 55 years of age, and that he lived at a club other than the California 
Club. would doubtless be false statements, but not necessarily made with intent to 
deceive. They might be mistakes resulting ‘rom incorrect information on the part 
of the applicant. The statement on her part, however, that Dr. Calm, a married 
man and only a friend, bore the relation of brother to her could not possibly have 
been a mere mistake. There could be no inadvertence here. She must have inten- 
tionally stated as true that which she knew to be untrue. Section 1709 of the Civil 
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Code provides: ‘One who wilfully deceives another with intent to induce him to 
alter his position to his injury or risk, is liable. * * *” Here the position of defend- 
ant was altered to its risk, and this was brought about by the false statement of the 
applicant, which must have been intentionally and wilfully made. Plaintiff cannot 
escape the result of the provision of the application by claiming that the false state- 
ment was not material, if indeed it be held that the statement in question was im- 
material, since the contract provided that a false statement would void the policy 
in either of two events, if the false statement should be material to the acceptance 
of the risk, or if made with intent to deceive. By the plain agreement of the parties, 
the materiality of the false statement is of no consequence if it was made with the 
intent to deceive. It is a matter of common knowledge that one may not obtain 
an insurance policy upon the life of another in whom the applicant has no insurable 
interest. It is not so generally known, however, that the rule is otherwise where 
the applicant obtains the policy on his own life. 14 Cal. Jur. 468; 14 R. C. L. 920. 
It can be well argued that the applicant in the case at bar made the false statement 
in question in the fear that the application would be refused if the truth were known. 
Such action on her part would certainly be taken with intent to deceive. Our con- 
clusion on this point will necessitate a reversal of the judgment, notwithstanding the 
finding of the trial court: ‘That the description of the beneficiary Dr. C. E. Calm 
as a brother of the insured, Dora M. Rose, when he was not a brother was not a 
statement material either to the acceptance of the risk or to the hazard assumed 
by the defendant, or a false statement made with intent to deceive the defendant.’ 
It is the duty of the court to construe written instruments as a matter of law. The 
facts, which are extremely simple, were established by stipulation or by undisputed 
testimony. There was nothing for the trial judge to do as a trier of fact. His 
duty was to draw a legal conclusion from the instrument before him and the stipu- 
lation as to the relationship between the insured and the beneficiary. That a false 
statement was made with intent to deceive is the only reasonable conclusion that 
can be drawn therefrom. What has been said with reference to the application for 
the Rose policy applies with equal force to the application of Dr. Calm. * * * 

[12] “It cannot be successfully argued that the situation of the parties was 
changed by the act of Dora M. Rose in changing beneficiaries a year after the policy 
was issued. Section 2612 of the Civil Code is as follows: ‘A breach of warranty, 
without fraud, merely exonerates an insurer from the time that it occurs, or where 
it is broken in its inception prevents the policy from attaching to the risk.’ In 
Wolverine Brass Works v. Pacific Coast Casualty Co., 26 Cal. App. 183, 146 P. 
184, it is said: “The above-mentioned warranties being false, the policy issued in re- 
liance upon them was in our opinion, void ab initio.” One who has practiced deceit 
upon an insurance company by making a false statement and thus has induced the 
issuance of a void policy cannot thereafter, by merely changing the beneficiary com- 
pel the company to accept her as a risk and give life to the void policy. * * *” 

[13] As indicated in that portion of the opinion hereinabove adopted, the ap- 
plication upon which the respective policies sued on were issued contained an in- 
troductory clause which provided in part that the applicant understood and agreed 
“that the right to recovery under any policy which may be issued upon the basis 
of this application shall be barred in the event that any one of the following state- 
ments, material either to the acceptance of the risk or the hazard assumed by the 
company is false. or in the event that any one of the following statements is false 
and made with intent to deceive. (Italics ours.) That such an agreement might rea- 
sonably be exacted of an applicant for accident insurance is set at rest by section 
6 of an act (Stats. 1917, p. 957) having to do with the provisions of policies of 
accident and health insurance. The section reads: “The falsity of any statement 
in the application for any policy covered by this act shall not bar the right to re 
covery thereunder unless such false statement was made with actual intent to de- 
ceive or unless it materially affected either the acceptance of the risk or the hazard 
assumed by the insurer.” The similarity between the statutory provision and the 
introductory clause of the form of application employed by the appellant is im- 
mediately apparent. Said clause, reading in the disjunctive constitutes an express 
agreement between the parties that any false statement as to a material matter. 
whether intentionally falsified or not, shall bar recovery on the policy: or, in the 
alternative. that any false statement. whether material or not, made with intent to de- 
ceive shall likewise bar recovery. The authorities cited by the District Court of Ap- 
peal amply support its conclusion that the parties to an insurance contract may, 
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with certain well-defined exceptions not here involved, “make such agreements as 
they see fit and the courts will enforce the terms mutually agreed upon.” In this 
regard the case of Wilkinson v. Standard Accident Insurance Co., 180 Cal. 252, 260, 
180 P. 607, recognizes the right of parties to insurance contracts to provide that 
the intentional falsification of an immaterial matter shall preclude recovery on the 
policy. It is there stated: “It is undoubtedly true * * * that an agreement between 
insurer and insured that the falsity of any statement in an application for insur- 
ance will avoid the policy, is binding; and that in such’ case the question of its 
materiality is of no consequence.” The case of Van Cleave v. Union Cas. & S. 
Co., 82 Mo. App. 668, 680, tends strongly to substantiate the further conclusion 
of the District Court of Appeal that an intentional false statement of a matter 
well within the knowledge of the applicant must be held to have been made “with 
intent to deceive.” 

Inasmuch as the judgments, for the treasons above stated, must be reversed, 
we have not found it necessary to definitely decide whether a representation or 
statement of relationship of the designated beneficiary to an assured is “material 
either to the acceptance of the risk or the hazard assumed.” However, we are 
not thereby to be understood as having found appellant’s contention in this regard 
to be entirely without merit. In our opinion the contention presents a subject upon 
which reasonably prudent men might well differ. We can readily perceive of cir- 
cumstances under which such a representation as to the relation sustained between 
the beneficiary and assured might be a consideration of considerable moment to 
the insurer. 

The judgments are, and each is, reversed. 


McKENZIE v. LOS ANGELES LIFE INS. CO. ET AL. (Civ. 3592.) 
District Court of Appeal, Third District, California. Jan. 22, 1929. 
274 Pacific Reporter 384 
1. INSURANCE—AS RESPECTS VENUE, ORIGINAL INSURER, JOINED 

WITH ITS ASSIGNEE, BUT NOT SERVED, WAS NOT RELEASED, 

THOUGH COMPLAINT REFERRED TO SINGLE DEFENDANT (CODE 

CIV. PROC. § 17; CIV. CODE, § 14). 

As respects right to change of place of trial, insurance company which assigned 
its assets and liabilities, and which was joined as defendant in action on accident 
policy together with its assignee, remained liable under the policy, and could be 
made to answer the demands of plaintiff’s complaint, though it was not served 
with summons and did not appear, and complaint used singular number of “defend- 
ant”; singular including the plural under Code Civ. Proc. § 17, and Civ. Code, § 14. 

(For other cases, see Insurance, Dec. Dig. § 618.) 


2. INSURANCE—VENUE, AS AGAINST ORIGINAL INSURER, OF IN- 
SURED’S SUIT ON ACCIDENT POLICY, IS IN COUNTY WHERE AC- 
CIDENT OCCURRED (CONST. ART. 12, § 16). 


Cause of action of insured under accident policy, as against original insurer, 
arises in county where injury® occurred, and trial should take place there under 
Const. art. 12, § 16. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

3. INSURANCE—VENUE OF ACTION ON ACCIDENT POLICY AGAINST 
DEFENDANT ASSUMING LIABILITIES OF ORIGINAL INSURER 
HELD PROPERLY LAID IN COUNTY OF ACCIDENT, THOUGH DE- 
FENDANT ENTERED INTO CONTRACT FOR ASSUMPTION OF LIA- 
BILITIES IN ANOTHER COUNTY (CONST. ART. 12, § 16). 


Venue of action by insured on accident policy against successor of original in- 
surance company held properly laid in county where accident took place, though de- 
fendant had its principal place of business and entered into contract for assump- 
tion of liabilities in another county, and though original insurance company, joined 
in complaint, was not served with summons and did not appear, since defendant 
by its contract became obligated to perform insurance contracts at place where 
oe the law its assignor was bound to render performance under Const. art. 12, 


16. 
(For other cases, see Insurance, Dec. Dig. § 618.) 
Appeal from Superior Court, Sacramento County; Peter J. Shields, Judge. 
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Action by James H. McKenzie against the Los Angeles Life Insurance Com- 
pany. From an order denying a motion for change of venue, defendant last named 
appeals: Affirmed. 

See, also, 263 P. 338. 

A. B. Weller, of San Francisco, for appellant. 

J. J. Henderson and W. A. Green, both of Sacramento, for respondent. 

PLuMMER, J. This cause is before us upon an appeal by the People’s Mutual 
Life Insurance Company, a corporation, from an order made and entered in the 
trial court denying said defendant’s motion for a change of venue. - 

On the 28th day of September, 1927, the plaintiff filed an amended complaint 
in this cause, from which it appears that the corporation known as the Mutual 
Indemnity Accident, Health & Life Insurance Company of California, and having 
its principal place of business at Los Angeles, Cal., was regularly incorporated on 
the 20th day of February, 1924; that thereafter, and on or about the 15th day of 
December, 1926, the name of said corporation was changed to that of Los Angeles 
Life Insurance Company; that on or about the 25th day of May, 1926, said corpora- 
tion, while doing business under the name of Mutual Indemnity Accident, Health & 
Life Insurance Company of California, for a valuable consideration, issued to the 
defendant a policy of insurance, a copy of which is attached to the complaint, where- 
by it agreed to pay the plaintiff certain sums in the event of any injury occurring 
to the plaintiff, as provided and set forth in said policy of insurance, and thereby 
insuring the plaintiff against any injury that should be received from external, vio- 
lent, or accidental means; that after the issuance of said policy, and on the 4th day 
of August, 1926, the plaintiff, while engaged in his work in the county of Sacra- 
mento, as a plasterer, was injured by reason of a scaffolding, upon which he was 
standing, slipping from under him and precipitating him to a sidewalk below, result- 
ing in the fracture of the bones of the plaintiff's left foot, and also spraining the 
plaintiff’s left ankle, etc.; that, at the time of the plaintiff’s receiving the injuries 
above stated, the insurance policy referred to was in full force and effect, and the 
said Mutual Indemnity Accident, Health & Life Insurance Company of California- 
became charged with the duty of paying to the plaintiff the sums of money specified 
as indemnity in the policy of insurance issued by it to the plaintiff. It further ap- 
pears that on or about the 3lst day of May, 1927, the People’s Mutual Life Insur- 
ance Company, a corporation, duly organized and existing under the laws of the state 
of California, and having its principal place of business in the city of San Fran- 
cisco, duly authorized to transact an insurance business, assumed all the insurance 
contracts entered into by the said Mutual Indemnity Accident, Health & Life In- 
surance Company of California, and agreed to discharge all outstanding insurance 
contracts and liabilities incurred by the said Mutual Indemnity Accident, Health 
& Life Insurance Company of California, including, among said contracts of in- 
surance so assumed, the liability of said Mutual Indemnity Accident, Health & Life 
Insurance Company of California, by reason of its policy theretofore issued to the 
plaintiff herein, as heretofore stated. It further appears from the allegations of 
the complaint that there became due and payable to,the plaintiff under the terms 
of said policy of insurance the sum of $1,380, of which sum there has been paid 
$440, leaving a balance due in the sum of $940. It is for the purpose of obtaining 
payment of this latter sum that this action is prosecuted. 

On the 22d day of October, 1927, the defendant and agpellant, People’s Mutual 
Life Insurance Company, filed a demurrer and its motion 4n said action, supported 
by an affidavit of merits, asking a change of place of trial of this cause from the 
county of Sacramento to the county of San Francisco, alleging as a reason therefor 
that San Francisco was the principal place ofiuinee of gaid defendant, and that 
the contract between the Los Angeles Life Insurance Company (formerly known 
as the Mutual Indemnity Accident, Health & Life Insurance Company of California) 
and the People’s Mutual Life Insurance Company, whereby the latter company took 
over and aSsumed all liabilities theretofore inctirred and then existing on the part 
of the said Los Angeles Life Insurance Company, was entered into in the city and 
county of San Francisco. This appeal is from the order of the trial court denying 
this motion for a change of place of trial. 

The sole reliance of the appellant is upon the fact that the contract, by which 
it assumed the liabilities of the Los Angeles Life Insurance Company and agreed 
to pay all claims against the Los Angeles Company, was made in the city of San 
Francisco, and that, while such contract was made for and would inure to the 
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benefit of third persons, it was only to be performed at the city of San Francisco. 

[1} While the record shows that at the time the defendant People’s Mutual 
Life Insurance Company, a corporation, appeared in this cause and made its motion 
for a change of place of trial from the county of Sacramento to the city and county 
of San Francisco, the defendant Los Angeles Life Insurance Company (formerly 
known as the Mutual Indemnity Accident, Health & Life Insurance Company of 
California) had not made any appearance, the complaint in the action does name 
said Los Angeles Life Insurance Company as well as the People’s Mutual Life In- 
surance Company, as a defendant, and, while the complaint uses the singular term 
of “defendant,” in paragraph VII thereof, and also in the prayer of the complaint, 
the allegations of the complaint include the Los Angeles Life Insurance Company 
(formerly known as the Mutual Indemnity Accident, Health & Life Insurance Com- 
pany of California) as well as the appellant, and states a cause of action against 
said Los Angeles company. Under section 17 of the Code of Civil Procedure and 
section 14 of the Civil Code the singular term includes the plural, and, there being 
nothing in the complaint or in the record indicating that the plaintiff had ever con- 
sented to release the Los Angeles Life Insurance Company (formerly known as the 
Mutual Indemnity Accident, Health & Life Insurance Company of California) from 
its obligations under the policy of insurance issued to the plaintiff, that company, 
so far as the record shows, is still liable upon said policy, and may be made to 
answer to the demands of the plaintiff’s complaint. 

[2-3] It is well settled that under the terms of section 16 of article 12 of the 
Constitution, when the accident occurred resulting in injury to the plaintiff, a cause 
of action arose in favor of the plaintiff against the Los Angeles Life Insurance 
Company, etc., and that the place of trial of said cause of action was and is at 
the place where the plaintiff suffered the injury, to wit, the county of Sacramento. 
This is definitely settled by the case of Robinson v. Order of Railway Employees, 
53 Cal. App. 404, 200 P. 87. This cause of action then existed, and so far as the 
record shows still exists against the Los Angeles Life Insurance Company. There 
is nothing in the record which shows that the service of summons upon the Los 
Angeles Life Insurance Company was not contemplated, or that said Los Angeles 
Life Insurance Company (formerly known as the Mutual Indemnity Accident, Health 
& Life Insurance Company of California) was not made a defendant in good faith. 
That said company had not been served with summons and had not appeared in 
this action at the time the appellant filed its motion for a change of place of trial 
is wholly immaterial. A cause of action was set forth in the complaint which un- 
der the Constitution, and as shown by the case to which we have referred, was a 
cause of action against the Los Angeles Life Insurance Company, etc., triable in 
the county of Sacramento. This, of course, would preclude the right of the appel- 
lant to have the cause of action transferred to the county of San Francisco for 
trial, if the right so to do otherwise existed. However, the right of action, as 
shown by the pleadings, against the Los Angeles Life Insurance Company, was fixed 
when the defendant People’s Mutual Life Insurance Company assumed to discharge 
its obligations. When it took over the business or policies issued by the Los Ange- 
les Life Insurance Company, the People’s Mutual Life Insurance Company became 
obligated to perform all and singular the acts convenanted and agreed to be per- 
formed by its assignor, and in so doing we think that it convenanted and agreed to 
perform those obligations so far as third parties are and were concerned, at the 
place where, under the law, its assignor was bound and obligated to render perform- 
ance. In other words, by the contract of insurance assigned by the Los Angeles 
Life Insurance Company, etc., to the People’s Mutual Life Insurance Company, 
and the liabilities thereunder assumed by the People’s Mutual Life Insurance Com- 
pany, the appellant became immediately charged with the duty of rendering perform- 
ance, at the same place, with which its assignor, the Los Angeles Life Insurance 
Company, etc., stood charged and obligated. 

For the reasons set forth therein, we conclude that the appellant herein was not 
entitled to a change of place of trial. 

The order of the superior court is therefore affirmed. 

T concur: Finch, P. J. 
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KESLER v. COMMERCIAL CASUALTY INS. CO. 
Court of Appeals of Georgia, Division No. 2. Jan. 22, 1929. 
146 Southeastern Reporter 506. 

(Syllabus by the Court.) 

1. INSURANCE—MONTHLY PREMIUMS PAID ON ACCIDENT POLICY 
AND GRACE PERIOD HELD TO KEEP POLICY IN FORCE WHEN 
INSURED DIED. 

Where a policy of insurance, issued on August 10, 1926, provided that, in con- 
sideration of a policy fee of $4 and the monthly premium of $4, the company insured 
the policyholder against death from accidental cause until noon of September 1, 
1926, and for such time thereafter as the premium paid by the insured should main- 
tain the policy in force, and also provided that, after two months from date of 
issue, if the policy should be otherwise maintained in force according to its terms, 
a grace of ten days would be allowed for the payment of monthly premiums, dur- 
ing which time the insurance would be continued, and where the policy fee and 
the first premium were paid in advance, and a further monthly premium of $4 was 
paid on September 4, 1926, and an additional payment on account of premiums, 
amounting to $12, was made on October 1, 1926, held, each monthly premium, in- 
cluding the first, paid for a month’s insurance, the premiums paid as stated above 
kept the policy in force until January 10, 1927, and, with the period of grace added, 
it would not have expired until January 20, 1927. It follows that the death of the 
insured from accidental cause on January 13, 1927, occurred while the policy was 
in effect, and the company was liable to the beneficiary for the amount of the pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

2. INSURANCE—PAYMENT OF PREMIUM AFTER POLICY LAPSED AU- 
TOMATICALLY REINSTATED POLICY UNDER ITS TERMS, KEEP- 
ING IT IN FORCE WHEN INSURED DIED. 

Furthermore, even if for the payment of the policy fee and the first monthly 
premium the policy was good only until September 1, there appears to have been 
a reinstatement; and, under the provisions of the policy as a reinstated agreement, 
it was in force at the time of the insured’s death; so that, in either view, the pe- 


tition set forth a cause of action, and it was error to dismiss the same on general 
demurrer. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Error from City Court of Atlanta; Hugh M. Dorsey, Judge. 

Suit by Mrs. Georgia Anna Kesler against the Commercial Casualty Insurance 
Company. Judgment for defendant, and plaintiff brings error. Reversed. 

Bryant & Middlebrooks and E. B. Everett, Jr., all of Atlanta, for plaintiff in 
error. 

Harold Hirsch and Welborn B. Cody, both of Atlanta, for defendant in error. 

Brew, J. Mrs. Georgia Anna Kesler brought suit against Commercial Casualty 
Insurance Company upon a policy of insurance issued by the defendant to the plain- 
tiff’s husband, insuring him against death by accident and naming the plaintiff as 
the beneficiary. A general demurrer to the petition was sustained by the trial court, 
and the plaintiff excepted. 

The material facts alleged in the petition were as follows: The insured applied 
for the policy on August 9, 1926, paying in advance $8 to cover the policy fee and 
the first monthly premium, each amounting to $4. The policy was issued and de- 
livered on August 10, 1926, and contained the following provisions: 

“Commercial Casualty Insurance Company, Newark, New Jersey (hereinafter 
called the company), in consideration of the policy fee of four and 00/100 dollars, 
and the monthly premium of four and 00/100 dollars, and of the statements 
in the application for this policy, a copy of which is endorsed hereon and 
made a part of this contract, does hereby insure Philip Joner Kesler, of 
Miami, Fla., herein referred to as the insured, a carpenter on buildings by occupa- 
tion, subject to all conditions and limitations hereinafter contained and endorsed 
hereon, or attached hereto, from 12 o’clock noon, standard time at the place where 
the insured resides on the day this contract is countersigned, until 12 o’clock noon, 
such standard time, of the first day of September, 1926, and for such time there- 


after as the premiums paid by the insured, as herein agreed, shall maintain this 
policy in force. 
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“After two months from date of issue or reinstatement after lapse, and so long 
thereafter as this policy is maintained in continuous force as provided by its terms, 
a grace of ten days will be allowed for the payment of monthly premiums, during 
which ten day period the insurance hereunder, except as to the benefits granted 
under Part 3, shall continue in force subject otherwise to all of the terms and 
conditions of this policy. 

“If default be made in the payment of the agreed premium ior this policy, the 
subsequent acceptance of a premium by the company or by any of its duly authorized 
agents shall reinstate the policy, but only to cover accidental injury thereof sustained 
and such sickness as may hegin more than ten days after the date of such accept- 
ance. 

“Any premium paid to the company for any period not covered by this policy 
will be returned upon request. 

“This policy will continue in force, subject to its provisions, as long as the 
premium shall be paid as agreed herein, unless it is sooner terminated in accordance 
with its terms. 

“Failure to comply with all the terms, conditions and. provisions of this policy 
shall bar the right to recovery for any claim made hereuhder.” 

In addition to the advance payment of $8 as above referred to, the insured 
paid, and the company accepted on account of premiums, $4 on September 4 and 
$12 on October 1, 1926. The insured died from accidental cause on January 13, 
1927. 

It is seen from the above statement that the entire amount paid by the insured 
upon premiums was $20. It is the contention of the plaintiff that this amount 
kept the policy in force for a period of five months from date of issue, or until 
January 10, 1927, and that with the ten-day period of grace added the policy was 
good until January 20, 1927, and that, since the insured died prior to that date, 
the company was liable. On the other hand, it is contended by the defendant that, 
under the express terms of the contract, the first premium was intended to pay 
for insurance only until September 1, 1926, and that, after crediting the four sub- 
sequent monthly payments and allowing for the period of grace, the policy expired 
on January 10, 1927, three days prior to the insured’s death. It is thus insisted on 
the part of the insurer that the policy lapsed before the happening of the event 
insured against, and hence that liability did not attach. 

Under the contentions just stated, the sole question for determination would be 
whether the first premium, called a monthly premium, was intended to keep the 
policy in force for a full month, or merely for the space between August 10, the 
date of issue, and September 1 following, amounting to but twenty-one days. 

The only provisions of the policy having reference to the amount of the prem- 
iums ahd the period of time to be covered by each respectively are in the recital 
of the consideration, coupled with whatever words of limitation may follow in 
that connection, and, in the stipulation as to grace, in which there is reference to 
“monthly payments.” The reasonable intendment of the policy is that for monthly 
premiums in a certain sum the insured would be protected from month to month 
for as long as such premiums would maintain the policy in force. A monthly pre- 
mium is such an amount as will buy insurance for a month, and, if the payment of 
the first premium was to cover a period of only twenty-one days, then it was not 
a monthly premium, and it would be a misnomer to call it such. The insistence of 
the defendant is in effect that the first premium, amounting to $4, although termed 
a monthly premium, was not intended to be such in fact. There is nothing in the 
policy to show that one of the later premiums, any more than the first, should pay 
for a month’s insurance, and’ yet the parties evidently did not intend that even as 
between themselves, and for the purposes only of the particular contract, a month 
should not be of the usual duration, but should be reduced to a period of twenty- 
one days. If the “monthly” premium paid in October was good for a month’s 
insurance, why should the monthly premium in the same amount paid in August 
be of a lesser value? Admittedly, for no other reason than that the policy recites 
that, in consideration of the payment thereof the company insured the holder (from 
August 10) until September 1. Is this a sufficient reason? We think not. It is 
noted that the policy does not state in express terms that for the initial payment 
the insurance was to be in force until September 1, and no longer. Such a construc- 
tion would be inconsistent with the idea of a monthly payment as otherwise expres- 
sed in the policy, and would make the policy self-contradictory. 
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Aside from the clause just mentioned, there is nothing to indicate a distinction 
between the value of the first and the other premiums. The period of grace clause 
contains a reference in general terms to “monthly premiums,” and was to become 
operative after two months from date of issue. Unquestionably, “two months” 
was intended here to mean two months, and not a month and twenty-one days; and 
yet it was hardly contemplated that the payment of more than two monthly prem- 
iums would be necessary to render the grace period available. 

We cannot agree with counsel for the insurer in the statement that there is 
neither inconsistency nor ambiguity in the written terms of the agreement. If we 
interpret the policy as saying in one place that the first premium was to pay for 
insurance only until September 1, there is a plain contradiction in the language 
employed; and if this interpretation is not given, there is still such ambiguity as 
makes it necessary to examine the whole instrument for the purpose of ascertain- 
ing the intention of the parties. If a policy of insurance is susceptible of two con- 
structions, the construction most favorable to the insured will be given effect. 
Columbia Casualty Co. v. Rogers Co., 157 Ga. 158, 121 S. E. 224; Penn Mutual 
Life Ins. Co. v. Milton, 160 Ga. 168 (1), 127 S. E. 140, 40 A. L. R. 1382. If one 
provision of a policy is absolutely repugnant to another provision, the one most 
advantageous to the insured will be enforced, while the other provision will be ig- 
nored. Clay v. Phoenix Ins, Co., 97 Ga. 44 (1), 52, 25 S. E. 417. We do not think 
it necessary, however, to apply this rule to the extent of altogether disregarding 
any of the terms of the policy involved in this case. In our opinion the reasonable 
and proper construction of the whole agreement is that each premium, the first as 
well as others, would buy insurance for the space of one month, but that the sec- 
ond premium should be due and payable on the Ist of September, 1926, this being 
ten days in advance, and that the subsequent premiums should be payable in like 
manner upon the first of each succeeding month thereafter. See, in this connection, 
Wells v. Hartford Fire Ins. Co., 36 Ga. App. 789 (2), 138 S. E. 276; 32 C. J. 
1196, 1309. As we have already pointed out, the policy, in providing that for the 
policy fee and the first premium the policyholder would be insured until the fol- 
lowing September 1, does not in express terms limit the protection to the interven- 
ing period. The only colorable basis for such an inference is a negative pregnant, 
and this is entirely overcome by the natural import of the more direct provisions 
of the contract. 

{1] The policy took effect on August 10, and, for the first payment, was good 
for a month, or until September 10, although the second premium was due ten days 
before the expiration of that time. The other premiums paid by the insured carried 
the policy until January 10, 1927, and, the period of grace clause having now become 
operative, the policy would have continued in force until January 20 of that year. 
The insured having died from accidental cause on January 13, before the expira- 
tion of that period, the insurer became liable. A&tna Insurance Co. v. Palmer, 159 
Ga. 371, 125 S. E. 829; Parham v. National Relief Assurance Co., 33 Ga. App. 59, 
125 S. E. 519; Stout v. Missouri Fidelity & Casualty Co. (Mo. App.) 179 S. 
W. 993; Fallis v. Mass. Bonding & Ins. Co., 210 Mo. App. 579, 243 S. W. 217; 
Lale v. Business Men’s Assur. Co. (Mo. App.) 275 S. W. 962; Landrigan v. Mo. 
State Life Ins. Co., 211 Mo. App. 89, 245 S. W. 382; Scholz v. Standard Accident 
Ins. Co., 145 Va. 694, 134 S. E. 728. Under the above construction, which might 
or might not be the proper one if the date of issue had been materially nearer to 
that fixed for the second payment, the payment of $4 on September 4, 1926, as the 
second monthly premium was not made within the time stipulated; but, irrespective 
of what might otherwise have been the effect of such default, the failure to pay 
the premium the full days in advance as stipulated in the policy appears to have been 
waived by the company, since the delayed payment, and the succeeding payment of 
$12 on October 1, 1926, were each accepted without question, and the policy was 
allowed to run as if all payments had been made strictly in accordance with the 
specific terms of the contract. 

The present case is to be distinguished from that of Mutual Life Ins. Co. v. 
Stegall, 1 Ga. App. 611, 58 S. E. 79. In the instant case the policy was issued and 
delivered on August 10, and was immediately accepted by the insured, he having 
paid the policy fee and the initial premium in advance. In the Stegall Case, the 
facts were as follows: “The application was made on August 1; thirty days after- 
wards the policies were issued in New York, and bore date August 30, 1904, and 
carried insurance on the life of Stegall from that date, thus making the year of 





Acc.] Kesler v. Commercial Casualty Ins. Co. 1021 


insurance end on August 30, 1905. It is true that the insured did not receive the 
policies until November 19, 1904, and it is equally true that the company was not 
bound, under the terms of the contract, until he had paid the premium and received 
the policies. He asked for the insurance on August 1, and agreed to accept the 
policies and pay the premiums when issued; the company accepted his application 
and furnished the contracts on August 30; he did not then receive them, but let 
them lie dormant until November 19; he then paid for them and accepted the policies 
as they stood, carrying insurance back from August 30, and stipulating that, to 
keep the policies in force, the next annual premium must be paid August 30, 1905. 
He asked for no change, none was made; he knew what he received. His bene- 
ficiary stands today on the contracts containing these stipulations. Nothing can be 
clearer to our minds than that on failure to pay the annual premiums provided for, 
on August 30, 1905, the policies lapsed, and were not in force at the time of the 
death of the insured, October 29, 1905.” In that case the insurer had accepted the 
application and was tendering insurance according to the terms thereof during the 
entire period from August 30 to November 19. It was the fault of the applicant 
that he was not insured in the meantime. 

It follows from what has been said that the petition set forth a good cause of 
action in favor of the plaintiff and therefore was not subject to general demurrer. 

{2] But there is still another theory upon which the plaintiff was entitled to 
recover. Granting, for the sake of argument, that the insurer is right in its conten- 
tion that the first premium carried the policy only until September 1, the policy was 
nevertheless in force on January 13, 1927, in view of other provisions which we 
have not heretofore taken into consideration, mor referred to except in the siate- 
ment of facts. Under the construction insisted upon by the insurer, the policy 
would have lapsed at noon of September 1, since the payment of the second prem- 
ium was not made until September 4. In the interim the insured was not protected, 
because he had not paid for insurance for this period; whereas the policy provid- 
ed that it would continue in force subject to its provisions as long as the premiums 
should be paid as agreed, and that failure to comply with all the terms and condi- 
tions thereof should bar the right to recover for any claim made thereunder. Plum- 
er v. Continental Casualty Co., 12 Ga. App. 594 (1), 77 A. 917; Mutual Fire Co. 
v. Maple, 60 Or. 359, 119 P. 484, 38 L. R. A. (N. S.) 726. If the policy had lapsed, 
which must have been the case if the position taken by the insurer is the proper one, 
then payment on September 4 and its acceptance by the company automatically op- 
erated as a reinstatement, under the stipulation in regard to that subject as set 
forth in the above statement. Such reinstatement would not be retroactive so as to 
cover the period of such suspension. Fallis v. Mass. Bonding & Ins. Co., 210 Mo. 
App. 579, 243 S. W. 217, supra; 1 C. J. 412; 32 C. J. 1357. The policy expressly 
provides that “any premium paid to the company for any period not covered by 
this policy will be returned upon request.” The reinstatement became operative 
either on the acceptance of the second premium on September 4 or at the expira- 
tion of the “more than ten days after the date of such acceptance.” Further than 
this, it is unnecessary to determine from what time under the instant contract the 
reinstatement should be calculated. If the policy should be deemed to have been 
revived on September 4, the premium paid on that date, together with the $12 paid 
on October 1 kept the policy in force as reinstated until January 4, 1927, and, the 
reinstatement having occured more than two months previously, the period of grace 
clause again came to the rescue, continuing the policy until January 14, which was 
one day after the insured’s death. On the other hand, if the reinstatement should 
be held to date only from the expiration of the “more than ten days after” the 
acceptance of the second premium, then the policy ran to a date beyond the insured’s 
death, irrespective of the ten-day grace period. So we are of the opinion that, 
even if the insurer should be correct in its contention as to the value and effect 
of the first premium, it would necessarily follow that the policy should be treated 
as having been reinstated, and that under its terms as a reinstated agreement it was 
in force at the time of the insured’s death. 

The court erred in sustaining the general demurrer and dismissing the petition. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 
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VORPAHL v. SOUTHERN SURETY CO. (No. 39077.) 
Supreme Court of Iowa. Feb. 5, 1929. 
223 Northwestern Reporter 366. 
1. INSURANCE—EVIDENCE HELD TO SUPPORT JUDGMENT FOR 
PLAINTIFF SUING ON POLICY OF DISABILITY INSURANCE. 
In action under policy of disability insurance, conflicting evidence, as to plain- 
tiff’s disability, held sufficient to support judgment for plaintiff. 


For other cases, see Insurance, Dec. Dig. § 665[5].) 


4. INSURANCE—INSURER CANNOT RECOVER FOR INSURED’S AL- 
LEGED FRAUD IN PROCURING SETTLEMENT, BY REPRESENTA- 
TION THAT DISABILITY WAS TOTAL, WITHOUT SHOWING THAT 
SOME OF AMOUNT PAID WAS NOT DUE INSURED. 

Insurer cannot recover for insured’s alleged fraud in procuring settlement for 
accident under insurance contract, by representation that disability was total, where 
it did not allege or show that all or some of amount was not due insured; partial 
incapacity being admitted, and some amount being due. 

(For other cases, see Insurance, Dec. Dig. § 601.) 


Appeal from District Court, Linn County; F. L. Anderson, Judge. 

Action by plaintiff on an insurance policy for disability, due to illness. The 
defendant’s answer contained a counterclaim for fraud. At the end of the defend- 
ant’s evidence, the court directed a verdict in plaintiff’s favor on the counterclaim, 
and the plaintiff’s cause was submitted to the jury, which returned a verdict in his 
favor. Hence, the defendant appeals. Affirmed. 

Raymond N. Klass and Floyd Philbrick, both of Cedar Rapids, for appellant. 

L. D. Dennis, of Cedar Rapids, for appellee. 

Kinoic, J. Two general propositions are here involved. One relates to the 
plaintiff- appellee's right to recover under a policy of disability insurance, and the 
other has to do with the defendant-appellant’s counterclaim based on appellee’s 
fraud in procuring a settlement for a prior accident under an insurance contract. 

Appellee’s claim was for total and partial disability. Compensation was asked 
by appellee for: First, total disability extending from February 1 to February 29, 
1924; and, second, partial disability during the period between and including March 
1 to April 16, of the same year. During the trial, however, appellant admitted that 
appellee was totally disabled from February 6 to February 29, 1924, and the only is- 
sue, therefore, on appellee’s demand submitted to the jury was that relating to the 
partial disablement from March 1 to April 16, as above stated. It appears that 
the court did not present to the jury the question relating to appellee’s total incapac- 
ity from February 1, to February 6, but no complaint is made thereof by him. 

Only one question, therefore, demands attention at this juncture, and that is 
whether or not there was sufficient evidence to justify the jury’s finding for appel- 
lee. That proposition will be considered first, and then attention will be given to 
the errors, if any, relating to the directed verdict on appellant’s counterclaim. 

{1] I, Appellant, on July 20, 1920, issued the insurance policy to appellee, who 
then, and during all the times hereinafter concerned, was a physician and surgeon 
in the city of Cedar Rapids. In addition thereto, appellee acted as county coroner. 
According to the testimony in appellee’s behalf he was taken ill some time late in 
roe 1924, and, because thereof, compelled to call medical aid. Dr. L. E. Mc- 

Laughlin attended appellee February Ist, and continued so to do during the entire 
period of total and partial disability. Apparently the appellee had la grippe or in- 
fluenza, causing a fever, headache, chills, cough, and muscular pains. Finally his 
tonsils were removed at a hospital. Thereafter he continued to be indisposed. His 
feet and knees were swollen and stiff. A nurse was required to wait upon him. 
Even after the total disablement, it appears that appellee had to use a cane and a 
crutch while moving about. Some improvement was noted in the patient’s health, 
but medicine, vaccines, and hot baths were required. Pain was suffered in the limbs, 
and appellee’s general physical condition was not good, due to low vitality. Opiates 
were necessary to produce sleep. Besides the treatment supplied by Dr. McLaugh- 
lin, appellee was administered unto by Dr. Neuzil and Dr. Mantz. Because of this 
party’s incapacity, the evidence is to the effect that appellee was “prevented from per- 
forming fully, work essential to the duties of his occunation,” within the provisions 
of the policy. Such is the testimony, not only of appellee himself, but also of Drs. 
McLaughlin, Neuzil, and Mantz. Moreover, appellant’s local agent, McMahill, who 
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irequently called upon appellee during that period of time, substantiated, to a large 
extent, the statements of the other witnesses. 

{2] Complaint here is made by appellant, because the appellee, during the interim 
of disability, rendered some services as county coroner, wrote some prescriptions, 
and examined a few patients. Manifestly, however, there was evidence in the rec- 
ord to the effect that he did not perform the regular duties of his profession. This 
disputed claim, it is to be remembered, related to partial, as distinguished from total, 
disability. Suggestion is made, however, that the logical inference to be drawn 
trom appellee’s performance of the duties above described is that he undoubtedly 
also engaged in all his other professional activities, and therefore was not even 
partially incapacitated. At most, the evidence was conflicting. The jury had the 
authority and the duty to determine where the preponderance was. They decided 
- the plaintiff. Under the circumstances, this court cannot interfere with the re- 
sult. 

{3, 4] II. Error is predicated by appellant on the fact that the district court 
sustained appellee’s motion for a directed verdict on the counterclaim. Fraud and 
deceit are the grounds for the redress in this part of appellant’s answer. Basis for 
the false pretenses grew out of a claim made by appellee against the appellant July 
26, 1922, for indemnity arising out of an accident resulting in injury to the hand. 
More particularly, the exact nature of the physical disability was “‘a spiral fracture 
of the third meta-carpal bone of the left hand.” Disability, arising therefrom, 
prevented appellee, according to the record, from engaging in performing surgery, 
setting fractures, and attending confinement cases. In a written statement addressed 
to appellant under date of August 26, 1922, appellee said: “Consequently, (because 
of the accident) I was unable to make any examinations or perform any surgery 
and I was unable to perform any part of my duties for a period of three weeks, 
as my left hand was entirely out of commission. During this three weeks, I did 
not spend any time at my office aside from obtaining my mail from the office and 
instructing the girl in respect to collections, but I saw no patients, nor did I treat, 
prescribe or examine any patients during the three weeks following the accident.” 

After negotiations, appellant paid the appellee, for such disablement, the sum 
of $353.56. No complaint was made concerning that adjustment, until at or near 
the time of the present controversy, when the counterclaim under consideration 
was filed. Appellee says that he gave little consideration to proofs of loss, 
and relied upon appellant’s agent in the premises. Replying to appellant’s charge 
of fraud, appellee asserts that he was to have a settlement for the amount named, 
and paid little attention as to whether it should be under the theory of total or 
partial disability. 

Avoidance of that settlement is sought by appellant on the theory that the 
same was obtained by fraud and deceit, because it is alleged, there was no total 
disability, but that, in truth and in fact, during such period of incapacity, appellee 
performed services as county coroner, wrote prescriptions, and attended at least 
one diphtheria patient. Due to these false pretenses, appellant, according to its 
contention, was induced to pay the money aforesaid. Resultantly, complaint is made 
by appellant, because, in view of these facts, the trial court directed a verdict 
in appellee’s favor on this phase of the controversy. 

There is lacking, however, in appellant’s pleading, and likewise in its proof, an’ 
essential element of the cause of action. Damages, as the proximate result of 
the fraud, are neither ~~" nor proven. If there was no injury, there can be no 
recovery. Reinertson et al. Consolidated Chemical Products Co. et al. (Iowa) 
216 N. W. 68; Andrew, State Superintendent of Banking v. Darrow Trust & 
Savings Bank (Iowa) 216 N. W. 551; Spencer v. Taggart, 162 Iowa, 564, 144 N. W. 
299; Workman v. Bales, 190 Iowa, 1061, 181 N. W. 265. Notwithstanding the fact 
that appellant alleges and furnishes some testimony to prove that the money now 
sought was paid because of the false and fraudulent representations, it does not 
allege or sustain the fact by evidence that all or some of the amount was not due 
appellee. When, in a case of this kind, something is due appellee, the entire amount 
paid cannot be regained. Just allowance must be made for the portion actually 
due. Ample substantiation of appellee’s injury and loss under the policy appears 
without doubt. Dispute is as to the total disability. Partial incapacity did exist, 
beyond a peradventure of a doubt. 

Clearly, if appellee’s injuries were not permanent, they were partial, and some 
amount was due him from appellant therefor. Without this necessary allegation and 
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evidence, there was no error in the action of the trial court, for, under this state 
of the record, no ground appeared upon which a recovery could be sustained. West- 
ern Assurance Co. v. Towle, etc., 65 Wis. 247, 26 N. W. 104; Schwitters v. Des 
Moines Commercial College, 199 Iowa, 1058, 203 N. W. 265. 

[5] III. Continuing its objections, appellee urges that the court erroneously ex- 
cluded certain evidence. During the direct examination of appellee, appellant’s coun- 
sel asked him if he had not made certain other disability claims at another and 
different time. An objection to the interrogatory was sustained. Prejudice does 
not result, because it is not shown what was expected to have been proven by the 
witness in this respect. Profert is essential. 

Wherefore, the judgment, of the district court is affirmed. 

Affirmed. 

Albert, C. J., and Evans, Faville, and Wagner, JJ., concur. 


CARTER v. WASHINGTON FIDELITY NAT. INS. CO. (No. 11549.) 
Court of Appeal of Louisiana. Orleans. Feb. 11, 1929. 
120 Southern Reporter 429. 

1. INSURANCE—TESTIMONY IN SUIT ON HEALTH AND ACCIDENT 
POLICY HELD TO SHOW THAT CLAIMS FOR SICK BENEFITS 
WER.u, MADE. 

In suit on health and accident policy to recover sick benefits, positive testimony 
of physician and another, to the effect that claim blanks in behalf of plaintiffs were 
— out and mailed to insurer, held to show that claims for sick benefits were 
made. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE—EVIDENCE IN SUIT ON HEALTH AND ACCIDENT 
POLICY HELD TO SHOW PREMIUMS WERE PAID. 

In suit on health and accident policy, evidence held sufficient to overcome con- 
tention of insurer that insured failed to pay premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE—INSURED CANNOT BE DENIED SICK BENEFITS, 
WHERE RIGHT THERETO MATURED BEFORE NONPAYMENT OF 
PREMIUMS. 

Insured cannot be denied sick benefits of policy for nonpayment of premiums, 
when at time they become due company is indebted to him for benefits. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


4. INSURANCE—FAILURE TO DEDUCT, FROM RECOVERY, UNPAID 
PREMIUMS FALLING DUE AFTER ILLNESS OF INSURED SUING 
FOR SICK BENEFITS, HELD ERROR. 

In suit on health and accident policy to recover sick benefits, failure to deduct. 
from recovery, unpaid premiums falling due during period premiums were not paid 
subsequent to time of commencement of insured’s illness, held error. 

(For other cases, see Insurance, Dec. Dig. § 532.) 

Appeal from First City Court of New Orleans, Section C; W. V. Seeber, 
Judge. 

Suit by Ophelia Carter, wife of Green Austin, against the Washington Fidelity 
National .Insurance Company. Judgment for plaintiff, and defendant appeals 
Amended, and as amended affirmed. 

L. R. Hoover, of New Orleans, for appellant. 

L. Schwartz, of New Orleans, for appellee. 

Jones, J. This is a suit on a health and accident insurance policy for $186 
Plaintiff avers that she was taken sick on the 15th day of November, 1926, with a 
paralytic stroke, which totally disabled her, and that defendant paid her 28 sick 
claims up to July 13, 1927, but refused to pay anything further up to February 15, 
ae when the policy was lapsed, making in all 31 weeks at $6 per week, a total of 

186. 

Plaintiff further avers that defendant attempted to lapse her policy on October 
17, 1926, and that thereafter defendant’s agent refused to accept premiums, although 
they were tendered to him. 

Defendant answered, admitting the payment of 28 sick benefit claims up to July 
1, 1927. It averred that the patient had then been discharged by Dr. Gilbert, and 
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that no sick benetit claims were filed by her after July 1, 1927, and that, later on, 
she had failed to pay four premiums, which failure canceled policy. It admitted 
that she had paid $1.50 on November 8, 1927, but averred she had refused to sign 
the application for the revival of the policy, which was a condition precedent to rein- 
statement, and that defendant had later tendered back her the sum of $1.50, as she 
no longer had insurance. 

— was judgment below for the full amount, $186, and defendant has ap- 
pealed. 

Appellant, in his brief in this court, uses the following language: 

“The writer would not have advised the appealing of this matter, if in his opin- 
ion there had been positive certain proof that the plaintiff had duly filed her proof 
of illness, and the defendant refused to pay. The jurisprudence all hold that in 
that event there is no further necessity to file additional claims.” 

The sole question before us, therefore, is whether the record proves that de- 
fendant mailed two claims for sick benefits during the month of July, 1927. 

Part of the policy relied on by defendant is the first sentence of paragraph 3 
of the conditions on the back, which reads in part as follows: 

“The insured shall not be entitled to any benefits for sickness or accident under 
this Policy unless a certificate on the Company’s form by a regularly licensed and 
practicing physician who is satisfactory to the Company, showing the nature of the 
sickness or injury, shall first be furnished the Company or its authorized agents.” 

The record abundantly shows that plaintiff was seriously ill from December 15, 
1926; that Dr. Gilbert, her regular physician, paid her many visits at her home: 
in fact, continued to visit her until she was unable to pay him any longer when the 
insurance company stopped its payments. She wes sent to Charity Hospital for 
several months. The certificates of the Charity Hospital show she was suffering 
with enlarged heart, high blood pressure, chronic kidney disease, chronic congestion 
of the liver, and the effects of an old cerebral hemorrhage. 

Dr. Gilbert testifies that he filled out the two claim blanks for plaintiff, which 
defendant denies that it received. Hazel Anderson testifies that she was a close 
neighbor of plaintiff, living in the same yard with her; that she filled out all the 
claim blanks and mailed them herself to the defendant company, and she particular- 
ly states that she mailed the two claim blanks in dispute here, which Dr. Gilbert had 
signed. On cross-examination she testified that she filled out and mailed claim 
blanks from the beginning of plaintiff’s illness, until defendant refused to pay more; 
that she could not give the dates, but that she knew she mailed two in July. 

The only adverse testimony was that of the manager of the defendant company 
to the effect that he had no record of receiving these two certificates. 

[1] We agree with the trial judge in thinking that the positive testimony of 
the doctor and of Hazel Anderson is worth more than the negative testimony of 
the manager of the company. On this point, see Harvey v. Kuhnholz, 3 La. App. 
794, where this court said: 

“The presumption is that a letter properly addressed and mailed was received 
by the addressee. * * *” 

The record shows that defendant originally refused to pay further claims be- 
cause their physician, Dr. Azar, recommended that nothing further be paid, as the 
patient was able to move around, and Mr. Kelly, the superintendent, when asked 
by his counsel why he quit paying plaintiff, answered: 

“On Dr. Gilbert’s statement to me.” 


[2, 3] The evidence does not sustain this contention of defendant as to failure 
to pay premiums. There are several witnesses who testify that they tendered pay- 
ments to defendant’s agent between October 10th and November 8th, and we hardly 
think it probable that this penniless, ignorant, colored woman, who was desperately 
ill, would have allowed her insurance to lapse. Furthermore, the evidence tends 
to show at least one payment was tendered by Lucille Carter, sister of plaintiff, 
about October 17th, and that she was told the policy had lapsed. This contention 
that the policy lapsed on October 10, 1927, is answered by the decision of this court 
in the recent case of Victor Olezene v. Eagle Life Insurance Co., Inc., 120 So—, 
No. 11213 of the docket of this court (not yet officially reported) : 

“An assured in an accident insurance cannot be denied benefits for nonpay- 


ment of premiums when at the time they become due/the company was indebted 
to him for sick benefits. 
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“Sick benefits can be denied for nonpayment of premiums when due, only when 
the sickness begins or occurs within the period of nonpayment.” 

[4] The judge of the trial court erred in failing to deduct the premiums 
falling due during the 18 weeks of delinquency, and as these amounted to 30 cents 
per week,:a reduction of $5.40 should have been made from the amount allowed. In 
all other particulars the judgment is correct. 

It is therefore ordered, adjudged, and decreed that the judgment appealed from 
be amended, and that there now be judgment in favor of the plaintiff, Ophelia Car- 
ter,wife of Green Austin, and against the defendant, Washington Fidelity National 
Insurance Company, in the full sum of $180.60, with interest from judicial demand 
until paid; costs to be paid by appellant. 

Judgment amended and affirmed. 


AUBRY v. AMERICAN NAT. INS. CO. (No. 10470.) 
Court of Appeal of Louisiana. Orleans. Nov. 13, 1928. 
120 Southern Reporter 431. 

(Syllabus by the Court.) 

1. INSURANCE—INSURANCE COMPANY HELD NOT JUSTIFIED UN- 
DER EVIDENCE IN DISCONTINUING PAYMENTS UNDER HEALTH 
AND ACCIDENT POLICY ON GROUNB- DISEASE WAS CHRONIC. 
An insurance company is not justified in discontinuing payments under a health 

and accident policy, on the ground that the disease, from which the assured is suffer- 

ing, is chronic, where all the physicians certify that the disease is not ‘chronic. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—ASSURED WAS NOT PRECLUDED FROM RECOVERY 
UNDER HEALTH AND ACCIDENT POLICY BECAUSE OF FAILURE 
TO GIVE NOTICE, UNLESS INSURER WAS SUBSTANTIALLY DAM- 
AGED THEREBY. 

An assured is not precluded from recovery under a policy by failure to give 
notice of an‘ accident, where the injury seemed to both the physician and the as- 
sured to be trivial, and where the assured continued with his work, unless the in- 
surer can show that he has been substantially damaged by failure to receive no- 
tice. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE—LAW AUTHORIZING RECOVERY OF PENALTY AND 
REASONABLE ATTORNEYS’ FEE AGAINST INSURER MERELY 
FIXES MAXIMUM LIMIT AND AUTHORIZES AWARD OF REASON- 
ABLE AMOUNT (ACT. No. 310 of 1910). 

Act 310 of 1910, which permits a court to award a penalty of 100 per ecnt. and 
a reasonable attorney’s fee, where an insurance company, without just and reason- 
able ground, delays settlement, does not require that the court award either the full 
penalty or nothing. It merely fixes the maximum limit of the penalty and authorizes 
the court to award any reasonable amount, not more than the maximum. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Civil District Court, Division C; E. K. Skinner, Judge. 


Action by Paul Michael Aubry, Sr.,s against the American National Insurance 
Company.. Judgment for plaintiff, and defendant appeals. Amended and judgment 
rendered. 

Edward J. de Verges, of New Orleans, for appellant. 

Legier, McEnery & Waguespack, of New Orleans, for appellee. 

JANviER, Judge ad hoc. Plaintiff sues detendant under a health and accident in- 
surance policy for $241.67. He also asks for 100 per cent. penalty for failure to 
settle and for reasonable attorneys’ fees in accordance with Act 310 of 1910. 

Plaintiff was a mail carrier, and in the carrying out of his duties rode a bicycle. 
On October 1, 1924, plaintiff fell from this bicycle and hurt the back of his right 
hand. He called'on a physician, who treated him, and apparently his injury was 
considered slight by both the physician and himself. At any rate, he did not dis- 
continue his work, and it was not until November 17,:1924, nearly two months after 
the fall from the bicycle, that he became incapacitated. In the meantime he had 
called on a'physician two or three times, and his hand had been treated; but he 
had given no notice to his insurance company. On November 18, 1924, on both 
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of his hands cists or ganglions developed, and, on the advice of a physician, he 
went to the Marine Hospital in New Orleans, where he became a patient and where 
he remained actually unable to work until May 27, 1925. 

As to the extent and period of his disability there seems to be no dispute. 

On November 24, 1924, some six days after he had gone to the hospital, and 
very nearly two months after his fall from his bicycle, he notified his insurers 
of his disability and advised them that he was suffering from pains in his hands 
and wrists occasioned by his duties as United States mail carrier. 

It will be noted that he made no mention of his fall from his bicycle, and, in 
fact, his insurers knew nothing of this fall until the trial of the case. 

The insurers investigated the case to some extent and commenced paying him 
periodically the amounts called for under the policy. When the sum of $75 had 
been paid him by the company, they came to the conclusion that he was suffering 
from a chronic disease. Under the terms of the policy.disability resulting from 
chronic diseases entitles the assurred to the amount specified for two months’ total 
disability and no more. For two months’ total disability he was entitled to be 
paid only $100, or $25 in addition to the amount already paid to him. The com- 
pany thereupon tendered him this sum; but, as the check bore the notation that it 
was in full settlement, he refused to accept it and brought this suit. On the trial of 
the case the plaintiff testified as to his fall from the bicycle, and also stated that 
his occupation required him to constantly lift large and heavy packages and that 
this lifting was the cause of his condition. The defendant argues that if the plain- 
tiff’s disability is a result of a chronic ailment, recovery should be limited to $100, 
and that, on the other hand, if it is due to the fall from the bicycle, inasmuch as 
no notice was given of that accident until more than 20 days thereafter, plaintiff is 
precluded from bringing suit under the terms of the pol'cy, one of the provisions 
of which reads as follows: 

“Written notice of injury or of sickness on which claim may be based must 
be given to the Company within twenty days after the date of the accident causing 
such injury, or within ten days after the commencement of disability from such sick- 
ness. In event of accidental death, immediate notice thereof must be given to the 
Company.” 

[2] Let us take up the second defense first. It is true that no notice of the fall 
from the bicycle was given to the company and that the company knew nothing of 
it until the trial below. It seems, however, that neither the plaintiff nor his phy- 
sician thought the accident was in any way serious. It is not now made certain by 
the evidence that his ultimate disability resulted from, or was, in fact, contributed to, 
by that injury. It would be a harsh doctrine indeed which would prevent recovery 
by one who, believing that an injury is trivial, continues to work and in utmost 
good faith fails to report such an accident to his insurance company. Particularly 
is this so where it appears that the defendant suffered no loss as a result of failure 
to receive notice. 

Plaintiff was treated by competent physicians, and we can conceive of nothing 
additional that the defendant would have done had it received immediate advise 
of the happenening of the accident. 

[1] In the defendant’s contention that the disability, for which recovery ‘is 
claimed, resulted from a chronic disease, we can see no merit. What is or what 
is not a chronic disease is a question for medical men, and the record in this case 
contains many certificates of reputable phvsicians, all of whom state that the disease 
or ailment from which the plaintiff suffered was not chronic. 

Defendant makes much over the fact that in one of the certificates, the doctor 
who ‘prepared it, in answer to the question, “Chronic,” wrote the letters “Ye,” an- 
parently the first two letters of the word “Yes,” and then stopped, and, in a bold 
hand, wrote the word: “No.” Counsel for defendant argues that ‘the handwriting 
in which the word, “No,” is written is different from the handwriting in the balance 
of the document. It does not appear to us to be different, and we see no reason why 
it should be, because the word “No” in this certificate would be consistent with the 
statement. contained in all other certificates, to the effect that the disease was not 
chronic. It therefore appears to us that the only significance to be given to the cor- 
rection is rather against the defendant. because it shows conclusively, to our minds, 
that the doctor who prepared the certificate gave careful consideration to the ques- 
tion and corrected himself, when he apparently was, in his hurry, about to give an 
incorrect answer. 








1028 The Insurance Law Journal, Vol. 72 | May, 1929 


Our conclusion is that the full amount claimed under the policy is due, and that 
the defendant did not have reasonable grounds for refusing to make payment. At 
the time of its refusal, it must be remembered that it had no notice about the fall 
from the bicycle, and that therefore it could not have based its refusal on its' failure 
to receive notice. Its sole reason for refusing to make payment was its contention 
that the disease from which plaintiff was suffering was chronic, and we are unable 
to understand how the defendant could have been sincere in this contention, in view 
of the fact that it had in its possession several certificates to the contrary. 

We feel, however, that there may have been sufficient justification in its refusal 
to pay to warrant us in not awarding the 100 per cent. penalty, which we are au- 
thorized‘to award under Act 310 of 1910. We do believe, however, that a reason- 
able attorney’s fee should be granted, and fix this fee at $100. 

[3] Defendant suggests that we are not authorized, under the act referred to, 
to allow a part of the penalty and not all, and that we may not allow an attorney’s 
fee unless we award the whole penalty. We do not so construe the act. It ap- 
pears to us that its plain purpose was to allow a court, in its discretion, to award 
such reasonable penalty and such reasonable attorney’s fee as might to it seem prop- 
er, but, in the case of the penalty, not in excess of 100 per cent. 

It is therefore ordered, adjudged, and decreed that the judgment appealed from 
be amended, and that there may now be judgment in favor of plaintiff and against 
defendant 'in the sum of $241.67, and in the further sum of $100 as attorneys’ fees. 
All costs to be paid by the defendant. 


PROVIDENT LIFE & ACCIDENT INS. “CO. v. JEMISON. ga 27524.) 
Supreme Court of Mississippi, Division B. Jan. 21, 1929 
120 Southern Reporter 180. 
(Syllabus by the Court.) 

1. TIME—LAW DOES NOT, IN ABSENCE OF STATUTE OR CONTRARY 
CONTRACT PROVISION, TAKE COGNIZANCE OF FRACTION OF 
DAY; DATE OF DISABILITY POLICY, TAKING EFFECT 15 DAYS 
AFTER DELIVERY, IS COUNTED AS ONE DAY. 

The law does not, in the absence of statute or contract provision to the contrary, 
take cognizance of the fraction of a day, and where an accident and disability policy 
takes effect on a given day at noon, and it is provided, in case of disease, that it 
shall take effect 15 days from the delivery, the date of the policy is counted one day, 
and if the 15 days have expired before the disease has become manifest or active, 
the policy covers disability resulting from such disease. 

(For other cases, see Time, Dec. Dig. §§ 8, 11.) 


2. INSURANCE—BEGINNING OF DISABILITY, WITHIN ACCIDENT AND 
DISABILITY POLICY, IS TIME WHEN DISEASE FIRST BECOMES 
MANIFEST OR ACTIVE. 

A charge to the jury, in a suit on an accident and disability policy, that by the 
beginning of the disability of the plaintiff is meant the time when the disease first 
becomes manifest or active, and does not mean the time when the medical cause of 
the disease may have originated or begun, is not erroneous. 

(For other cases, see Insurance, Dec. Dig § 467.) 


3. WITNESSES—TESTIMONY OF PHYSICIAN TREATING INSURED AS 
TO NATURE AND CHARACTER OF DISEASE IS INADMISSIBLE 
(HEMINGWAY’S CODE 1927, § 7455). 


By statute (section 7455, Hemingway’s Code of 1927; section 3695, Code of 
1906), a physician is incompetent to testify as to facts learned by him as physician, 
in treating the patient; and it is not error to exclude the evidence of the physician 


= treated the plaintiff, as to the nature and character of the disease treated by 
im. 


(For other cases, see Witnesses, Dec. Dig. § 211[2].) 


4. APPFAL AND ERROR—SUPREME COURT MAY ENTER JUDGMENT 
ACCORDING TO UNDISPUTED PROOF, CONFIRMING LIABILITY 
UNDER ACCIDENT AND DISABILITY POLICY. 


Where the proof of the duration and character of illness is not disputed in a 
suit on an accident and disability policy, and liability is established on the policy, 
and the jury, in disregarding the evidence, find for less than the undisputed evidence 
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discloses to be his due, on appeal the Supreme Court may reverse the amount of 
the judgment, and enter judgment according to the proof confirming liability. 
(For other cases, see Appeal and Error, Dec. Dig. § 1175{5].) 
Appeal from Circuit Court, Forrest County; R. S. Hall, Judge. 


Action by Jack Jemison against the Provident Life & Accident Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals, and plaintiff cross-appeals. 
Affirmed on direct appeal, and reversed and rendered on cross-appeal. 

T. J. Wills, of Hattiesburg, for appellant. 

Haralson & Hall, of Hattiesburg, for appellee. 

Erurince, P. J. This cause is appealed from the circuit court of Forrest coun- 
ty from a judgment for $360 in favor of Jemison against the appellant upon a policy 
—— and sick benefit insurance. Paragraph 8, section (a), of the policy pro- 
vides : 

“The company will pay monthly sickness indemnity for the period not exceeding 
one year during which the insured shall be wholly and continuously disabled and 
prevented from performing any and every duty pertaining to any business or oc- 
cupation by reason of sickness, and if such disability shall continue for more than 
one year, the company thereafter will pay one-fourth of said monthly sickness in- 
demnity for so long as it shall continue; but no indemnity shall be payable under 
this part for any period during which the insured is not regularly treated by a li- 
censed physician.” 

By another clause of the policy it is provided: 

“This policy, except part VIII, takes effect at twelve o’clock noon of the date 
hereof, standard time, at the insured’s residence, if the insured is in sound health 
and free from injury at that time, and part VIII takes egect fifteen days thereafter, 
in accordance with paragraph (2) of the insuring clause, if all premium due mean- 
while has been paid as agreed. If not written on the monthly payment plan, the 
whole policy expires one year from its date, if not renewed or terminated sooner 
in accordance with its terms; if written on the monthly premium payment plan the 
whole policy shall be in force so long as the premiums are paid under the terms 
of the pay order therefor, unless cancelled by the insured or the company at the 
expiration of the policy year in accordance with the terms of said pay order.” 

The policy was dated on the 18th day of June, 1927, and on the 3d day of July, 
1927, the appellant developed an illness in the nature of rheumatism, which he first 
felt about 9 o’clock a. m. on that date. This rheumatism being quite painful, he 
went to a doctor in the afternoon of that day, and was examined and found unable 
to work at his occupation. He filled out his report to the company on said date, 
which was mailed about a week ,thereafter. After such date he was unable to fol- 
low his occupation, which was that of a railroad man, and was constantly treated 
by a physician. He first went to the physician of the railroad company, who pro- 
nounced his trouble gonorrheal rheumatism, and treated him for that; but, as this 
ailment is not one that the railroad company’s physician treats at the company’s ex- 
pense, he later went to another physician, and also went to a dentist. When he went 
to the dentist for an examination, the latter pronounced his trouble due to pyorrhea, 
and extracted his teeth, and advised him to go to Hot Springs for further treatment. 
He also went to another medical doctor, who examined him, and pronounced his 
ailment pyorrheal rheumatism, and testified, as did the dentist, that his ailment was 
due to infection from pyorrhea, rather than gonorrhea. 

The first doctor who treated him was offered as a witness by the defendant, 
and his testimony was excluded by the court, on the ground that it was a privileged 
communication; but the doctor testified, in the absence of the jury, that on the 3d 
day of July, 1927, he examined the plaintiff. whom he found to be infected with 
gonorrhea, and that it would take at least three days after infection with that dis- 
ease before the rheumatism would develop. 

The plaintiff testified that, when the doctor told him it was gonorrheal rheuma- 
tism, he thought that was the trouble, as in years past he had been infected with 
that disease, but that he did not have it at that time. The doctor testified that he 
did have it at that time; that he made an examination of him, and found him to be 
so infected. It appears, without dispute, that from the 3d day of July, 1927, the 
plaintiff was not able to follow his occupation, but was treated for his trouble 
until the filing of the suit; that he had one finger that was stiff from the trouble, 
and did not yield to the treatment. 





1030 The Insurance Law Journal, Vol. 72 | May, 192% 


{1] The principal ground relied upon for reversal is that the defendant should 
have had a peremptory instruction, because the disease which caused the rheumatism 
was contracted prior to the expiration of 15 days from the date of the policy. In 
the absence of statute or a specific contract to the contrary, the law does not know 
or take cognizance of the fraction of a day. Consequently the date of the policy 
is counted as part of the 15 days, and the 15 days would expire before July 3d. 

It is contended that, as the testimony showed either pyorrheal or gonorrheal 
rheumatism, either of which would require some time to become active after in- 
fection, the defendant was necessarily entitled to a peremptory instruction, because 
at least 3 days would be required in case of gonorrhea for the rheumatism to de- 
velop, and that the disease from which it developed was necessarily in the system 
of the plaintiff for at least that length of time, and that the testimony showed 
that a person might have pyorrhea a long time before it would develop a case of 
rheumatism. 

(2] ‘he court charged the jury, for the plaintiff, that by the beginning of the 
disability of the plaintiff is meant the time when the disease first became manifest 
or active, and did not mean the time when the medical cause of the disease may 
have originated or begun. It is urged that this instruction is erroneous, and the 
proof shows that his system was infected with disease before July 3d, although 
the disease became active or manifest only on that date. We think the instruction 
is a correct pronouncement of the law, and that the court was not in error in giving 
this instruction. 

[3] It is also complained that the court should have admitted the testimony of 
Dr. McLeod, the railroad physician who first treated the plaintiff. We have re- 
peatedly held that a physician is incompetent to testify against his patient as to 
matters learned in his professional capacity, and the court properly excluded this 
evidence. Therefore, on direct appeal, the judgment will be affirmed. 

[4] The appellee filed a cross-appeal, in which he insists that the judgment 
shall be for $720, instead of for $360, as rendered by the jury. There is no dis- 
pute as to the length of time that the plaintiff was under the disability, and at the 
rate provided by the policy the amount would be $720, the amount sued for, instead 
of $360, the verdict rendered by the jury. The jury verdict establishes liability on 
the company under the policy, and as there is no dispute as to the amount due under 
the terms of the policy, with the liability established, we think the cross-appellant 
is entitled to have judgment for $720, rather than for $360; and the judgment on 
cross-appeal will be reversed, and judgment rendered here for $720, with interest 
thereon from the date of the judgment in the court below. 

Affirmed on direct appeal, and reversed and judgment rendered on cross-appeal. 


SIMMONS v. ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., 
Limited, et al. (No. 10.) 
Supreme Court of North Carolina. Feb. 20, 1929. 
146 Southeastern Reporter 569. 

REMOVAL OF CAUSES—SUIT AGAINST NONRESIDENT INSURANCE 
COMPANY AND RESIDENT CO-DEFENDANT ON ACCIDENT POL- 
ICY FOR ACCIDENTAL DISCHARGE OF GUN, AND FOR CONVER- 
SION, HELD REMOVABLE. 

Suit against non-resident insurance company and resident co-defendant to re- 
cover benefits under accident policy on account of accidental discharge of a gun, 
and to recover for defendants’ conversion of gun, held removable to federal court 
on ground of diversity of citizenship, since only cause of action asserted was on 
policy where there was no allegation that return of gun had been demanded. 

(For other cases, see Removal of Causes, Dec. Dig. § 47.) 

Appeal from Superior Court, Beaufort County; W. L. Small, Judge. 

Action by Daniel F. Simmons against the Zurich General Accident & Liability 
Insurance Company, Limited, and another. On motion to remove the suit to the 
District Court of the United States for the Eastern District of North Carolina 
for trial. From an order of removal as to the cause of action on an insurance 
policy, plaintiff appeals. Affirmed. 

The complaint in the action was as follows: 


“Plaintiff, complaining of defendants, alleges: 
“1. That he is a citizen and resident of Beaufort County, North Carolina; that 
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the Zurich General Accident & Liability Insurance Company, Limited, is a corpora- 
tion and its co-defendant, C. T. McClenaghan is a resident of Wake County, North 
Carolina, the principal office and place of defendants in North Carolina, being lo- 
cated in that County; that defendants are partners in the business of advertising 
and selling or writing, as it is sometimes called, accident or indemnity insurance for 
loss of life, limb, sight or time and for loss of use of limb, through accidental means, 
charging therefor fixed prices or premiums, which charges, or the profits there- 
from, are divided between defendants under some partnership agreement or arrange- 
ment whereby they have a community of interest in the business and its profits, as 
he is informed and believes. 

“2. In consequence of advertising and solicitation by defendants or their agent, 
plaintiff was induced, on or about March 14, 1927, to apply for a policy or indem- 
nity contract for loss of limb, sight or time and for loss of the use of limb through 
accidental means and in consideration of the amount paid by him to them therefor, 
defendants issued and delivered to plaintiff, policy or contract dated April 30, 1927, 
bearing the name ‘Dependon Accident Policy’ and No. A. D. 760406, which was is- 
sued in the name of Zurich General Accident & Liability Insurance Company, Limit- 
ed, insuring and indemnifying him ‘against loss resulting from bodily injuries sus- 
tained while this policy is in force, directly and independently of all other causes 
through accidental means subject to all of the conditions and limitations herein- 
after contained,’ in the capital or maximum sum of $20,000, with a provision that 
40% thereof would be paid for ‘loss by amputation at or above ankle joint or com- 
plete and permanent loss of the use of either foot,’ to which contract or policy 
there was added and attached a rider or clause providing that, in consideration of an 
additional charge which was included in the premium “if the insured shall suffer 
bodily injuries through accident as defined in the said policy, which are sustained 
while the insured is a passenger in or on a public conveyance (including the plat- 
form, steps or running board thereof) provided by a common carrier for passen- 
ger service * * * then the company * * * will pay double said amounts’; 

“That said policy or contract contains other provisions which plaintiff is ad- 
vised and believes are not now material or necessary to be set out as havng no bear- 
ing on the facts or cause of action herein alleged but if so, defendants have in 
their possession or under their control, as he is informed and believes, an exact 
copy or duplicate of the same and are fully aware of all the terms and provisions 
in the policy or contract so by them issued and delivered to him and their liability 
thereon is not excluded by any of the conditions or limitations herein contained. 

“3. On or about October 11, 1927, plaintiff entered and became a passenger in 
or on a public conveyance provided by a common carrier for passenger service, op- 
erating over State Highway No. 91, which conveyance was entered by him near or 
about Woodards Pond School House, as said conveyance was making a regular 
trip to Washington, plaintiff’s destination ; 

“That plaintiff, who had been hunting, carried with him a shot gun which was 
his property, and which had been used by him while hunting, its value being 
about $50.00; that after said conveyance had entered the corporate limits of 
Washington and was proceeding westwardly along Second Street, while plain- 
tiff was a passenger therein, as aforesaid, occupying the third seat from the 
front in a sitting position and while holding said gun to which, at the 
moment, he was paying no particular attention, to said gun, from which 
the load had not been removed, was accidentally discharged and the shot or 
load therefrom struck and mutilated or destroyed plaintiff’s left foot to such an 
extent that he was thereby permanently and continuously disabled; that the dis- 
charge of said gun was accidental and without procurement or intention on the 
plaintiff’s part. 

“4. Immediately following said accident plaintiff was carried, in a bleeding and 
disabled condition, to the Washington Hospital, owned and operated by Dr. D. T. 
Tayloe, Sr., and his sons or associates, where plaintiff's left foot, above the ankle, 
was necessarily and promptly amputated, resulting in the complete loss of the same 
above the ankle, in consequence of which plaintiff had to remain in said hospital 
for a period of five (5) weeks, incurring an expense or becoming obligated to said 
hospital and to the surgeons who operated upon and attended him of $380.00; that 
on or about November 16, 1927, plaintiff returned to his home and was confined 
there for several weeks and since has been and will continue to be wholly and per- 
manently disabled in the manner and to the extent indicated, as the direct and im- 
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mediate result of the accidental discharge of said shot gun at or about the time and 
place alleged. 

“5. Within twenty (2) days after the date of the accident causing such injury, 
written notice of the same was given to defendants at Raleigh, North Carolina, 
with particulars sufficient to identify plaintiff and to inform them of the circum- 
stances, which notice is now in their possession or under their control and they 
are hereby called upon to produce the same and to give plaintiff an inspection and 
copy or permission to take a copy thereof; and the defendants were also requested 
to furnish plaintiff such forms as are usually furnished by them for filing proof 
of loss, in place of sending which forms defendants sent their agent or attorney, 
who called upon plaintiff and his surgeons and obtained all the information which 
he and they were able to give and which covered all the facts and the results there- 
of; that among other things, defendants or their agent, acting under their instruc- 
tions while plaintiff was disabled and confined to his home, obtained his gun which 
caused the injury aforesaid, and have since retained and converted the same to 
their own use against plaintiff’s will and without his consent and they are now liable 
to him for its full value, as he is advised and believes ; 

“That plaintiff has done and made proof of all things necessary and pre-requi- 
site to the establishment of his claim against defendants or that they have waived 
further proof thereof, as he is advised and believes; that they have examined the 
plaintiff himself and every other person having any knowledge about the occurrence 
and, in addition, have taken and converted the plaintiff’s gun to their own use, as 
aforesaid. 

“6. Having discovered plaintiff’s disabled condition, and while he was confined 
to the hospital or at his home, defendants determined to hinder, delay and defeat 
plaintiff’s claim against them and unlawfully and wilfully entered into an agree- 
ment and conspiracy with and among themselves and another Accident & Liability 
Company, in or with which plaintiff was also insured, to avoid payment to him by 
falsely claiming and circulating rumors to the effect that he had shot himself for 
the purpose of collecting the amount of insurance or indemnity provided in their 
contract or policy, pursuant to which they not only caused their agents to circulate 
and to obtain statements, as plaintiff is informed and believes, but.by way of sug- 
gestion, skeptical inquiry, and comment and starting false reports or rumors, de- 
termined and endeavored to create the impression that plaintiff had shot himself 
and was making a false claim, as he is informed and believes, all of which they did 
for no other purpose than to escape payment of the amount they had contracted 
and agreed to pay plaintiff in case and in consequence of the accident sustained by 
him; that defendants owed him the duty, as he is advised and believes, of refraining 
from such unlawful purpose and conspiracy and from circulating false reports 
and rumors, especially while he was helpless and disabled, being confined to the 
hospital or in his home, as aforesaid, and that such conduct by them was a breach 
of the contract by reason of which he was damaged at least to the extent therein 
provided and also an injury to his good name and reputation; 

“That as part of such purpose and conspiracy, by and among defendants, they 
obtained plaintiff's gun, as aforesaid, under the pretext of examining it, having 
since used and exhibited it for the purpose of furthering their false claim and 
contention that it could not have been accidentally discharged and that plaintiff 
shot himself, as he is informed and believes. 

“7, That all such claims and contentions by defendants are false and in con- 
sequence thereof, as also in consequence of all the matters and things hereinbefore 
alleged, connected with or growing out of the accident and injury sustained by him, 
defendants are indebteded to or have damaged the plaintiff in the sum of $18,050.00 
with interest thereon; that plaintiff has heretofore elected, within twenty days from 
date of accident, and again elects to claim under said contract and its breach by de- 
fendants, double indemnity in one sum for the accidental injury and consequent loss 
sustained by him, as therein provided. 

“Wherefore, plaintiff demands judgment against defendants in the sum of $18,- 
050.00, with interest thereon, for costs and such other relief as may be proper in 
the premises.” 

MacLean & Rodman, of Washington, N. C., for appellant. 


Ward & Grimes, of Wa hington, N. C., and Thomas Creekmore and Pou & 
Pou, all of Raleigh for appellees. 


Per Curiam. A critical analysis of the complaint leaves us with the impression 
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that only one valid, subsisting cause of action (based on the policy of insurance) has 
been stated therein. The other matters alleged, even if properly joined in an action 
on the contract of insurance, which may be doubted if intended to set up a separate 
and independent action in tort, apparently have resulted in no injury, to the plain- 
tiff as alleged, and may not. ‘And with respect to plaintiff’s gun, it is not alleged 
that any demand has been made for its return. 

We find no error in the removal of the suit to the federal court for trial on 
the ground of diversity of citizenship. 

Affirmed 


MORTINEZI vy. SOCIETA DI M. SACCORSO NEO SICILIA. (No. 6465.) 
Supreme Court of Rhode Island. Feb. 8, ‘1929. 
144 Atlantic Reporter 672. 
|. INSURANCE—BY-LAW DID NOT REQUIRE AGGRIEVED MEMBER TO 

SUBMIT CLAIM FOR SICK BENEFITS TO ARBITRATION COM- 

MITTEE BEFORE COMMENCING ACTION. 

By-law of fraternal society, organized for support and relief of its sick mem- 
bers, providing that society authorized member, before going before a judicial tri- 
bunal, to take matter complained of before arbitration committee, held not to require 
an aggrieved member to submit his claim for sick benefit to an arbitration com- 
mittee before commencing his action at law. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

3. INSURANCE—WHERE PLAINTIFF PROVED PRIMA FACIE CASE, 

NONSUIT WAS ERROR. 

Where plaintiff, in action to recover benefits from fraternal society, proved 
prima facie case, it was error to order nonsuit. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Exceptions from Superior Court, Providence and Bristol Counties; Frederick 
Rueckert, Judge. 

Action of the case in assumpsit by Natale Mortinezi against Secieta Di M. 
Saccorso Neo Sicilia. Plaintiff was nonsuited, and he excepts. Exception sus 
tained, and case remitted for new trial. 

Pettine, Godfrey & Cambio, of Providence, for plaintiff. 

De Pasquale & Turano, of Providence, for defendant. e 

Per Curiam. This is an action of the case in assumpsit to recover sick benefits 
from a fraternal society. Plaintiff was nonsuited in the superior court, and has 
brought the case to this court by his exception to this ruling. 

Defendant is a corporation organized for charitable purposes, including that of 
the support and relief of its sick members. Plaintiff’s testimony proves that, while 
he was a member in good standing of defendant corporation, he was injured and 
received surgical treatment at a hospital and medical treatment from defendant’s 
physician; that he presented his claim for sick benefits to defendant; that the claim 
was not paid, and then he commenced this action. At the close of plaintiff’s tes- 
timony, defendant’s attorney moved for a nonsuit. The trial justice granted the 
motion, because it appeared that the by-laws of defendant provide for an arbitra- 
tion committee, to which resort must be first had when a member finds himself ag- 
grieved by any decision or act of the defendant before bringing suit, and that plain- 
tiff had not complied with this by-law. 

[1-3] Defendant’s by-laws are printed in the Italian language. Certain portions 
of the by-laws were read by an interpreter in the English language as part of 
plaintiff’s proof, and appear in the transcript of the evidence. The by-law referred 
to by the trial justice appears in the transcript as follows: “When a member feels 
that he has inflicted upon him any unjust arrangement in whatsoever circumstances 
contrary to him and has the intention to go into a judicial tribunal, before he does 
so, the society authorizes him to take the matter before the arbitration committee 
which the preceding article mentions to end the trouble.” No translation of the 

“preceding article” appears in the record. 

The meaning of the by-law just quoted, standing alone, is not clear. We fail 
to find anvthing in it which required the plaintiff to submit his claim for sick bene- 
fits to an arbitration committee before commencing his action at law. 

A familiar principle of law is that, on motion for nonsuit, at: the close of - 
tiff’s testimony, he is entitled to all reasonable inferences. that may be 
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therefrom. Guided-by this principle, after reading the transcript of the evidence, it 
appears that plaintiff moved a prima facie case, and hence it was error to order 
him nonsuited. 

Plaintiff’s exception is sustained. The case is remitted to the superior court 
for a new trial. 


BEASLEY v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. 
Supreme Court of Tennessee. Feb. 9, 1929. 
13 Southwestern Reporter (2d) 330. 

1. INSURANCE—INSURER HAD BURDEN OF PROVING DEMAND FOR 
PROOF OF CONTINUANCE OF DISABILITY AND NONCOMPLIANCE 
se TIME TO JUSTIFY DISCONTINUANCE OF 

AY S. 


In action for permanent disability payments, on discontinuance thereof, by in- 
surer, under policy, providing for payment thereof during insured’s lifetime, and en- 
titling insurer to proof of continuance of disability not more often than once a year 
on demand therefor, insurer had burden of showing that demand was made and not 
complied with within reasonable time. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


3. INSURANCE—INSURED, SUING FOR PERMANENT DISABILITY PAY- 
MENTS, ON DISCONTINUANCE, NEED NOT ALLEGE CONTINU- 
ANCE OF DISABILITY. 


Where policy, providing for permanent disability payments, entitled insurer to 
proof of continuance of disability on demand therefor not more often than once 
a year, insured, suing for payments, on discontinuance thereof, need not allege con- 
tinuance of disability. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


Appeal from Chancery Court, Davidson County; W. C. Cherry, Special Judge. 

Action by Louis Allen Beasley against the Pacific Mutual Life Insurance Com- 
pany of California. From a decree overruling a demurrer to the bill, defendant ap- 
peals. Decree affirmed, and cause remanded. 

McGugin, Evans & Cate, of Nashville, for appellant. 

Roberts & Roberts, of Nashville, for appellee. 

McKinney® J. In July, 1924, in another cause, the complainant was decreed in- 
demnity of $100 per month against the defendant company, upon two policies issued 
by the latter to the former, it being found in said cause that complainant was “so 
disabled as to be totally and permanentlv unable to perform any work.” There was 
no appeal, and the company continued the monthly payments until May, 1927, when 
without notice, or giving any reason therefor, it ceased paying. 

In November, 1927, the bill was filed in this cause, setting forth the facts out- 
lined above. 

A demurrer was interposed to the bill, which was overruled, and a discretion- 
ary appeal granted. 

The question involved is a construction of the following provision contained in 
the two policies, to wit: 


“Should the Insured, before attaining the age of sixty years and while this Pol- 
icy is in full force and no premium thereon in default, become so disabled as to 
be totally and permanently unable to perform any work or engage in any occupa- 
tion or profession for wages, compensation or profit, or suffer the irrecoverable loss 
of the entire sight of both eyes, or the use of both hands or feet, or of one hand 
and one foot, the Company will waive the payment of future premiums and pay the 
Insured * * * Fifty * * * Dollars immediately on receipt of due proof of such dis- 
ability or loss and a like sum on the first day of each month thereafter as long as 
the Insured shall live, and such waiver of premiums and payments to the Insured 
shall not affect any other benefits or values granted under the conditions of the Pol- 
icy, provided, however, as follows: 

“Should the Insured at any time thereafter, when required by the Company, 
(such requirement, however, not to be exacted more frequently than one a year), be 
unable to furnish due proof of the continuance of his right to the foregoing bene- 
fits, the Company will discontinue the same and require the payment of any prem- 
iums which may thereafter become due under the conditions of the Policy, but no 
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reimbursement shall be required for any premiums waived or monthly payments 
made.” 

It having been established by judicial decree that the complainant was totally 
and permanently disabled, under the express terms of the policies, the company was 
liable to him for the monthly indemnity stated “so long as he may live.” Under 
the proviso, however, the company had the right to demand, “not more frequently 
than‘ once a year,” due proof of the continuance of his right to the benefits provided. 

In other words, the company agreed, upon the establishment of totally perman- 
ent disability, to pay the monthly indemnity so long as the insured lived. But, 
realizing that it sometimes happens that what appears to be permanent disability 
turns out otherwise, the company reserved the right, not more frequently than once 
a year, to demand proof of the continuing disability, a failure to comply with the 
demand releasing the company from further liability. 

By the terms of the contract, totally permanent disability to work having been 
established, the company must continue the monthly payments until a demand for 
proof is made and not complied with within a reasonable time. 

If the demand is complied with, the company must continue the monthly pay- 
ments. 

[1] Since the agreement was to pay so long as the insured lived, the burden is 
on the company to show that a demand was made and not complied with within a 
reasonable time. As long as the complainant is alive, the only thing that releases 
the company from liability is a showing that demand for proof was made and not 
complied with. Upon it being made to appear that total and permanent disability 
to work has been established, nothing further appearing, the complainant would be 
entitled to a decree. A demand and a refusal to comply is a matter of defense. 

[2] If a complaint is based on a contract, all that it is necessary to aver in the 
bill is the making of the contract, the obligation thereby assumed, and the breach. 
Zi RK. ©... 

[3] In the circumstances of this cause, it was not necessary for complainant 
to allege in his bill that he was still unable to work. The bill states a good cause 
of action, and the chancellor very correctly overruled the demurrer, and his decree 
will be affirmed, and the cause remanded. 


YREAT SOUTHERN LIFE INS. CO. v. JOHNSON. (No. 3113.) 
Court of Civil Appeals of Texas. Amarillo. Nov. 21, 1929. 
Rehearing Denied Feb. 6, 1929. 
13 Southwestern Reporter (2d) 424. 

9. INSURANCE—INSURED’S FAILURE TO RETURN POLICY TO INSUR- 
ER FOR INDORSEMENT OF PAYMENTS DID NOT BAR RECOVERY 
OF INSTALLMENT DUE, WHERE PAYMENT WAS REFUSED. 
Insured’s failure to comply with provision of accident insurance policy for re- 

turn thereof to company for indorsement of payments did not bar recovery of in- 

stallment due, where payment was refused; party not being required to do a vain 
thing. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

10. INSURANCE—PETITION ALLEGING INSURER’S NONPAYMENT OF 
SUM DUE, THOUGH OFTEN DEMANDED, AND RIGHT TO RECOV- 
ER PENALTY AND ATTORNEYS’ FEES FOR FAILURE TO PAY 
AFTER DEMAND, SUFFICIENTLY ALLEGED DEMAND, THOUGH 
NOT ALLEGING DATE. 

In action for indemnity installments due under accident insurance policy, allega- 
tions of petition that sum due “has not been paid * * * though often demanded,” 
and that, by reason of defendant’s failure to pay such sum within thirty days 
“after due demand,” plaintiff was entitled to recover penalty and attorneys’ fees, 
held sufficient to show demand for payment, though not alleging date thereof. 

(For other cases, see Insurance, Dec. Dig. § 638.) 


ll. INSURANCE—JUDGMENT FOR $750 ATTORNEY’S FEES IN SUIT 
soa $2,000 DUE UNDER ACCIDENT POLICY HELD EXCESSIVE BY 


Judgment for $750 attorney’s fees, in suit for $2,000 annual indemnity install- 
ment due under accident insurance policy, held excessive by $250. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
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Appeal from ee Court, Wichita County; W. W. Cook, Judge. 

Action by H. I. Johnson against the Great Southern Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed on condition of remittitur. 

Vinson, Elkins, Sweeton & Weems, of Houston, for appellant. 

R. S. Ragsdale, of Burkburnett, for appellee. 

Haut, C. J. On March 12, 1920, the appellant, Great Southern Life Insurance 
Company, issued to appellee, Johnson, who was then a merchant at Burkburnett, 
Tex., a life and accident insurance policy, which provided that the company would 
pay to the wife of the insured at his death, upon compliance with the terms of the 
policy, the sum of $20,000. By stipulation hereinafter discussed, the company bound 
itself, under certain conditions, to pay the insured one-tenth of the face of the 
policy annually for ten years. On December 11, 1921, while the policy Was in force, 
Johnson was injured by the accidental discharge of a gun, resulting in the ampu- 
tation of his right leg several inches below the hip joint. After his injury, he paid 
the annual premiums maturing on March 12, 1922, 1923, and 1924, respectively. He 
made no further payment of premiums. 


On March 23, 1925, he filed his claim with the company for disability, insisting 
that he was disabled to the extent specified in the policy. The appellant refused 
payment of the claim. On March 30, 1926, he filed a suit to recover the first an- 
nual installment of $2,000, and also sued to recover the sum of $461.48, being the 
difference between $1,712.40, the amount of the three premiums paid by him after 
his injury, and a loan of $1,250.91, which had been made him by the appellant on 
the policy. A trial of that case resulted in a verdict and judgment in his favor for 
the sum of $2,461.40. The insurance company appealed from that judgment, result- 
ing in an affirmance by this court, the opinion being reported in 294 S. W. 675. 
Application for writ of error to the Supreme Court was dismissed for want of 
jurisdiction. 


The company failed to pay the installment of $2,000 alleged to be due under the 
terms of the policy on March 23, 1927, and appellee filed this suit November 19, 
1927, to recover the installment, the statutory penalty of 12 per cent, and attorney’s 
fees. The case was tried by the court, without a jury and on the 4th day of Janu- 
ary, 1928, appellee recovered a judgment for the installment of $2,000, with legal 
interest thereon from March 23, 1927, together with $750 attorney’s fees, and $240 
penalty. 

The plaintiff alleged, in substance in this case, the issuance of the policy, the 
promise of the defendant to pay $20,000 in annual installments of $2,000 each for 
ten consecutive years upon proof that plaintiff had become totally and permanently 
disabled by reason of: bodily injury or disease, and that the company further con- 
tracted that, upon the making of proof of such disability, to waive the payment 
of premiums thereafter becoming due and to pay such installments of $2,000 prompt- 
ly each year during the continuance of such disability until the full amount of the 
policy was paid. 

He further alleged that on the 23d day of March, 1925, he made proof of total 
and permanent disability within the meaning of the policy, that the defendant re- 
fused to accept such proof or to make payment, and in due time he filed his suit 
in the district court of Wichita county, to recover the amount due him under the 
policy, and did, on the, 9th day of July, 1926, recover judgment for the first $2,000, 
which matured March 23, 1926; that the findings of the jury upon the facts sub- 
mitted to them were to the effect that plaintiff sustained injury on the 11th day of 
December, 1921, totally disabling him; that such disability was permanent, and had 
been since the date of such injury, and that he would thereafter be totally and per- 
manently disabled for the remainder of his life; that, under the provisions of the 
policy and the judgment entered in said cause, defendant became obligated and 
bound to pay him the sum of $2,000 per annum, accruing on the 23d day of March 
of each year from and after the 23d day of March, 1926; that the former judgment 
had been duly paid, but the installment accruing on the 23d day of March, 1927 “has 
not been paid and is long past due and though often demanded, defendant has not 
paid the same or any part thereof, to plaintiff's damage* * * and by reason of the 
failure of defendant to pay said sum within thirty days after due demand,” ete. 
Plaintiff further alleges that the policy provides that it should be tendered to the 
defendant annually for the purpose of indorsement thereon of the payments as they 
accrue, and that plaintiff has so tendered said policy, and here and now tenders it, 
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and demands payment of said sums due him, together with interest, attorney’s fee, 
and penalty, etc. 

The insurance company answered by general demurrer, general denial, and by 
cross- -action, alleging that the policy sued upon contained the following provisions: 

"ee. Waiver of premiums and payment of installments on total and permanent 
disability. (1) The company, by indorsement hereon, will waive payment of the 
premiums thereafter becoming due if the insured, before attaining the age of sixty 
years and after paying at least one full annual premium and before default in the 
payment of any subsequent premium, shall furnish proof satisfactory to the com- 
pany that he has become wholly and permanently disabled by bodily injury or by 
disease so that he is and will be thereby permanently, continuously and wholly pre- 
vented from performing any work for compensation or profit or from following 
any gainful occupation. The premiums so waived will not be a charge against the 
policy, and the values and benefits as shown in the Table of Values and Surrender 
Options appearing hereon shall progress each year the same as if the premiums were 
paid in cash; and 

“(2) The Company at the end of one year after receipt of satisfactory proof 
of such disability, provided such disability then exists, will pay to the insured one- 
tenth of the face amount of the policy and a like amount at the end of each year 
thereafter during the continuance of such disability until the face amount of the 
policy, less any existing indebtedness, shall have been paid. The policy must be 
returned to the company for the indorsement thereon of each payment. 

“Each installment so paid shall reduce to that extent the amount of the policy, 
and the toan and cash surrender values and the amounts of paid-up and extended 
insurance, provided for under Section 9, shall be calculated for the reduced insur- 
ance on the basis employed in said Section 9. 

“Tf the policy matures by death before the face amount shall have been paid in 
installments, the balance of the face amount, less any existing indebtedness, shall 
be payable in one sum. The Company shall have the right to apply upon any in- 
debtedness which may exist against the policy so much of any installment payable 
hereunder as may be necessary to reduce such indebtedness to an amount equal to 
the then cash surrender value of the policy. 

“Notwithstanding proof of disability may have been accepted by the company 
as satisfactory, the insured shall at any time, on demand, furnish the company satis- 
factory proof of the continuance of such disability ; and if the insured shall fail 
to furnish such proof or if it shall appear to the company that the insured is able 
to perform any work for compensation or profit, or to follow any gainful occupa- 
tion, all premiums thereafter falling due must be paid in conformity with this con- 
tract; and provided further that if the amount of the insurance shall then have 
been reduced under this provision, such reduced amount of insurance shall there- 
after be the face amount of the policy, and the premiums thereafter falling due will 
be reduced in proportion to the reduced amount of insurance, and all benefits under 
the policy will be reduced accordingly. 

“The company shall have the right and opportunity to examine the insured’s 
person, in case total disability is claimed, as often as it desires. 

“Without prejudice to any other cause of disability, the entire and irrecoverable 
loss of the sight of both eyes, or the severance of both hands above the wrists, or 
of both feet above the ankles, or of one entire hand above the wrist and one entire 
foot above the ankle, will be considered as total and permanent disability within the 
meaning of this provision. 


“None of the Disability Benefits above stated shall apply to any paid-up or ex- 
tended insurance to which the Insured may become entitled under Section 9 of this 
policy. 

“9. Non-forfeiture Provisions. If this policy should lapse on account of de- 
fault in premium payments, after premiums shall have been paid for two full years, 
the Insured may within one month from the date of such default, elect: either, 

“(a) to accept the cash surrender value, which will be an amount equal to the 
reseave on this policy at the date of default, computed according to the American 
Experience Table of Mortality with interest at the rate of three and one-half per 
cent. per annum, less any existing indebtedness to the company on this policy and 


less a surrender charge, which in no case shall be more than one per cent. of the 
amount insured by this policy; o 
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“(b) To secure a paid-up policy payable at the same time and on the same 
conditions as this policy for such an amount as said Cash Surrender Value, as above 
defined, will purchase as a net single premium at the age of the Insured at the 
date of default, computed according to the American Experience Table of Mor- 
tality with interest at the rate of three and one-half per cent, per annum. Loans 
may be obtained on such paid up policy subject to the provisions of Section 8, en- 
titled ‘Cash Loans’ or it may be surrendered to the Company at any time for its 
Cash Surrender Value; or 

“(c) to have insurance for the face amount of this policy continue in force from 
the date of default for such term as said Cash Surrender Value as above defined, 
will purchase as net single premium at the age of the Insured at the date of de- 
fault, computed according to the American Experience Table of Mortality with in- 
terest at the rate of three and one-half per cent. per annum, but without the right 
to loans or cash surrender value. 

“If the insured shall not within one month after such default surrender this 
policy to the company at its Home Office for the cash surrender value as provided 
in option (a), or for a paid-up policy as provided in option (b), the insurance will 
be automatically continued as term insurance as provided in option (c). 

“2. Premiums. All premiums on this policy shall be payable in advance either 
at the Home Office of the Company or to an Agent of the Company upon the de- 
livery of a receipt signed by the President, Vice-President or Secretary of the Com- 
pany, and duly countersigned by such Agent. Unless otherwise provided, all prem- 
iums are payable annually, but, by contract in writing, they may be made payable 
in semi-annual or quarterly installments. Any unpaid part of the premium or prem- 
iums for the current policy year in which death occurs will be deducted from the 
amount payable hereunder. If any premium or any note or other obligation given 


therefor shall not be paid when due, this policy shall thereupon cease, except as 
herein provided.” 


It is further alleged that on or about the 28th day of February, 1924, the 
plaintiff borrowed the sum of $1,250.91, and pledged the policy sued upon, and for 
the loan executed his note for said amount on that date, promising on or before the 
12th day of March, 1925, to repay said sum. The answer then sets out certain con- 
ditions and stipulations with reference to the loan, which have no application to 
the questions before us. It is further alleged that the only proof submitted by plain- 
tiff that he was permanently and totally disabled was dated February 23, 1925; that, 
in fact, plaintiff was not wholly and permanently disabled: from March 23, 1926, 
to March 23, 1927, being the period for which the installment sued for herein is 
sought; that, as a matter of fact, during such period plaintiff was engaged in a 
gainful occupation; that nothing was ever paid upon the above-mentioned note, and 
no premium was paid after the execution of said note; that under the terms of 
the policy an annual premium of $570.80 was due March 13, 1925, March 13, 1926, 
and March 13, 1927, respectively, and that by reason of the plaintiff’s failure to pay 
the note and each of the premiums when due, the policy lapsed except as to such 
right as plaintiff might have under stipulation No. 9 above; that plaintiff failed to 
make any election within one month after default in the payment of the note or 
either of the premiums as above stated; that by a judgment rendered in this court 
on the 9th day of July 1926, plaintiff recovered a judgment against defendant for 
the installment of $2,000 due March 23, 1926, and the further sum of $461.49; that 
in said first case the issue was whether Johnson had become wholly and permanent- 
ly disabled by bodily injury so that he was and would be thereby permanently, totally 
and wholly prevented from performing any work for compensation or profit of 
from following any gainful occupation. 


It is alleged that an appeal was prosecuted by the company from that judg- 
ment and affirmed by this court and a writ of error denied by the Supreme Court. 
The company further alleges that, in order to secure said judgment, plaintiff tes- 
tified, and, in fact, the jury found, that he’ was totally and permanently disabled 
within the meaning of the policy, that said finding of the jury was based upon a 
mistake of facts, in that plaintiff was not totally and permanently disabled, and 
that, since the trial of that case, new evidence exists, showing conclusively that the 
plaintiff was not totally and permanently disabled within the terms of the policy; 
that plaintiff has since been elected to the office of justice of the peace in Wichita 
county, and does now and has ever since January, 1926, held said office, and is 
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actually performing the duties of his office for compensation and profit, thereby 
following a gainful occupation. 

By supplemental petition, Johnson sets up the fact of the former judgment, 
the issues involved, and the finding of the jury that he was totally and permanently 
disabled; that said judgment is in all respects a final judgment; and that it is res 
judicata of the issues presented by the answer of the company in this case. By 
a subsequent pleading he sets out in detail the issues made by the pleadings in the 
first case, the terms of the decree entered by the court, and the estoppel of the 
company to urge the same matters in this case. 

Appellant’s first proposition is: 

A judgment which expressly reserves from its operation the decision of a 
question in issue is not res adjudicata on the issue so reserved.” 

And the second, which is submitted with it, is 

“A prior judgment rendered in favor of insured against an insurer for an 
annual installment then accrued, based upon a finding of the jury that the insured 
had been by an injury permanently, continuously and wholly prevented from per- 
forming any work for compensation or profit, or from following any gainful oc- 
cupation, is not res adjudicata as to any subsequent installment when said judgment 
expressly excludes from its determination the rights of the parties concerning such 
future installment.” 

The first judgment contained this recital: 

“The Court further finds that the plaintiff is not entitled to recover judgment 
maturing the installments of $2,000.00 a year maturing in the future. This judg- 
ment in respect to future installments. is without prejudice to the rights of either 
of the parties hereto in any litigation that may be had concerning said future in- 
stallments.” 

[1] It is a general rule that a judgment which expressly excepts or reserves 
from its consideration the right to take further proceedings in respect to certain 
matters is not res judicata of the matters there reserved, 34 C. J. 931; Burns v. 
Nichols (Tex. Civ. App.) 207 S. W. 158; Haralson v. St. Louis Southwestern Rail- 
way Co. (Tex. Civ. App.) 62 S. W. 788; but, on the contrary, the reservation it- 
self is res judicata, White v. Bell (Tex. Civ. App.) 290 S. W. 849; Jones v. Woot- 
ton (Tex. Com. App.) 228 S. W. 142; Id. (Tex. Civ. App.) 204 S. W. 237. 

[2] In the first suit, the plaintiff sought to recover the first installment and in 
the alternative to mature all future installments. The court could not adjudicate 
the right to recover future installments because they were clearly not due, and a 
judgment as to matters which the court cannot for any cause !properly render is 
not res judicata in a subsequent suit involving such matters. Teal v. Terrell, 48 


Tex. 491; Seitz v. McKenzie, 4 Tex. Civ. App. 81, 22 S. W. 104; 34 C. J. 935, § 
1339. 


[3] The effect of the recital in the judgment is to deny plaintiff the right to 
mature in that suit all the future annual installments, but without prejudice to his 
right to maintain successive actions upon them in the future as they mature. The 
court thereby dismissed from that suit all matters and issues relating to such future 
installments and properly so, because that part of the plaintiff’s action was prema- 
turely brought. N. Y. L. Ins. Co. v. English, 96 Tex. 268, 72 S. W. 58; S. W. Ins. 
Co. v. Curtis (Tex. Civ. App.) 200 S. W. 1162. 34 C. J. 777, § 1195, announces the 
doctrine in this language: “A judgment for defendant or an order dismissing the 
action for the reason that it was prematurely brought, either because the amount 
claimed is not yet due or because plaintiff has failed to perform some preliminary 
act necessary to prove the cause of action * * * will not bar another action for 
the same cause when the right of action becomes complete.” 


[4] The contract of insurance is entire, but upon the happening of the contin- 
gencies alleged, the amount due became payable in installments at different times. A 
failure to pay any installment at maturity was a partial breach, and, as held in Ben 
C. Jones & Co. v. Gammel Statesman Publishing Co., 100 Tex. 320, 99 S. W. 701, 
8 L. R. A. (N. S.) 1197, such breach “constituted a separate and independent cause 
of action.” Howe v. Harding, 84 Tex. 74, 19 S. W. 363. While the court could 
by exception and reservation so frame the judgment that it would not be res judi- 
cata of plaintiff’s right to recover upon future installments, he could not, and we 
do not think that he did, decree that either party was privileged to reopen and con- 
test in subsequent suit any issue which had become res judicata in the first ac- 
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tion. While he could exclude from the decree every cause of action prematurely 
asserted and not necessarily involved, he could not and did not prejudge the issues 
in a separate and indevendent action which might be thereafter instituted, because 
the language used “is without prejudice to the rights of either of the parties here- 
to in any litigation that may be had concerning said future installments.” This 
language, it would seem, is gratuitous, because, under the circumstances, the court 
could not prejudice the rights of either party in litigation involving future install- 
ments. Any subsequent case must stand or fall upon its merits, and the rights of 
the parties must be determined in that action, and could not be prejudged in the 
first suit; so we sustain the first proposition. Cavitt v. Amsler (Tex. Civ. App.) 
242 S. W. 246; Meacham v. O’Keefe (Tex. Civ. App.) 198 S. W. 1000. 

[5] The appellant cites Dobbs vy. Order of United Commercial Travelers of 
America (Tex. Civ. App.) 241 S. W. 191, in support of its second proposition. 
That case is in the main different from the instant case. There the contract was 
entire, but the damages due under the policy were not payable in installments. 
The rule declared in all the cases we have found bearing upon this point is stated 
in 34 C. J. 844, § 1252, as follows: “A former judgment for plaintiff in one of a 
series of actions for money due by installments or other successive causes of ac- 
tion, although not a bar to a subsequent suit, will be final and conclusive evidence 
as to all points and questions actually or necessarily litigated and determined by it, 
such as the validity of the contract sued on and determining plaintiff’s right to 
recover in a subsequent action on a like state of facts. Where, for example, an 
action is brought for one of a series of payments or series of notes, all based on 
the same consideration and defendant sects up a deiense going to the whole of the 
original consideration, a judgment against him precludes him from setting up the 
same facts in defense to a subsequent suit on another note or installment. So 
where judgment is recovered for an installment of salary or wages, defenses ad- 
judicated adversely to defendant are concluded and cannot be set up in a subsequent 
action for another installment.” The same doctrine is declared, citing illustrative 
cases, in 2 Freeman on Judgments (5th Ed.) pp. 1492, 1497, 1648. 

[6] The statement of facts shows that the judgment in the first case, which 
includes the verdict of the jury, was introduced in evidence, together with the opin- 
ion of this court on the former appeal, reported in 294 S. W. 675, and a stipulation 
of counsel to the effect that a writ of error had been prosecuted in said cause to 
the Supreme Court, where it was dismissed for want of jurisdiction. The plaintiff's 
original petition was also introduced in evidence. By reference to the record filed 
in this court on the former appeal and to the brief of counsel, we find that appel- 
lant insisted that appellee was not entitled to recover, because at that time he was 
following a gainful occupation, and showed that appellee had been elected justice of 
the peace in Wichita county. It does not appear that any question is urged in this 
appeal, which appellant failed to urge in the lower court or present to this court 
on the former appeal. The decision of this court, which affirmed the judgment in 
the former appeal, is therefore conclusive of all the defenses presented. The right 
of plaintiff to recover as against the defenses urged is res judicata, and since that 
judgment was appealed from and affirmed by the judgment of this court, the issues 
there determined cannot be again contested in any subsequent action upon future 
installments. As stated in Crane v. L. & H. Blum, 56 Tex. 325, “the good of so- 
ciety and the preservation of rights and good order require that when once the 
rights of parties have been determined by the ultimate tribunal provided by law for 
their adjudication, the same should pass from the field of strife forever; any other 
rule would fill the court with causes which have once been determined, and render 
all rights of property uncertain and the most solemn judgments a mockery.” 

[7, 8] As stated by this court in the case of Long v. Martin, 260 S. W. 327, 
a final judgment is as conclusive of questions of law litigated as it is of questions 
of fact, and that, when the judgment of the appellate court has been rendered and 
become final, it is not open to further question or discussion in the trial courts, and, 
although plainly erroneous in the judgment of those courts, must be accepted as 
binding and conclusive. Davis v. Cox (Tex. Civ. App.) 4 S. W. (2) 1008; Kendall 
vy. Mather, 48 Tex. 585; Hovey v. Shepard, 105 Tex. 237, 147 S. W. 224. Amongst 
the numerous cases cited sustaining the text quoted above from 34 C. J. is Lorillard 
v. Clyde, 122 N. Y. 41, 25 N. E. 292, 19 Am. St. Rep. 470, which is cited in the Jones 
v. Gammel-Statesman Case, supra, and holds that each default in the payment of any 
installment may be the subject of an independent action; and that the construction 





Acc. | Southern Travelers’ Ass'n. v. Levy 1041 


placed upon the contract by the court in the first action estops the parties from 
subsequently insisting that successive actions may not be brought and independent 
judgments recovered for installments that were not due and not in the suit when 
the action to recover one thereof without including the others was commenced. It 
is further held that a judgment rendered on the merits is co-extensive with the 
issues upon which it is founded, and is conclusive between the parties thereto, not 
only as to the matters actually proved, argued, and submitted for decision, but also 
as to every other matter directly at issue by the pleadings which the defeated party 
might have litigated; and that, while parol evidence may be received to show what 
was litigated, such evidence must be consistent with the record, and cannot be ad- 
mitted to contradict it. 34 C. J. 874, § 1283; Wiese v. San F. Musical Fund Soc., 
82 Cal. 645. 23 P. 212, 7 L. R. A. 577 and note, 2 Freeman on Judgments (5th Ed.) 
§§ 709, 774, 898: 2 Black on Judgments, §§ 749, 750; Jones v. Clark (Tex. Civ. 
App.) 250 S. W. 217. What has been said disposes of the third and fourth propo- 
sitions. 

{9] By its fifth proposition, the appellant insists that appelleee is not entitled to 
recover because of failure to comply with that provision of the policy which re- 
quired him to return the policy to the company for the indorsement thereon of each 
payment. When payment was refused, there was no indorsement to make. Appel- 
lee was not required to present the policy for indorsement of a payment thereon 
when he knew no payment would be made. A party is not required to do a vain 
thing. Creager v. Beamer Syndicate (Tex. Civ. App.) 274 S. W. 323. 

{10] The next three propositions relative to the right of appellee to recover 
the statutory penalty and attorney’s fees insist that the allegations of the petition 
with reference to demand for payment are insufficient. It will be seen, from the 
above quotation from the petition, plaintiff alleged that the sum due “has not been 
paid and is long past due and though often demanded, defendant has not paid the 
same and that by reason of defendant's failure to pay said sum within thirty days 
after due demand” he was entitled to recover the penalty and attorney’s fees. He 
further alleged that $1,500 as attorney's fee was a reasonable and necessary expense 
incurred by him. We think these allegations are sufficient to show a demand and 
a failure to pay within 30 days after demand, as well as the allegations that the 
attorney’s fee is reasonable and necessary. This court has held in Liberty Life 
Insurance Co. v. George Moore, 10 S. W. (2d) 178, that it was not necessary for 
the plaintiff to allege the date upon which he demanded payment, having alleged 
a failure and refusal to pay for more than 60 days prior to the filing of the suit. 

[11] The next contention is that in a suit for $2,000, where the proof is that 
a reasonable attorney’s fee would be $400 or $500, a judgment for $750 attorney’s 
fee is excessive. We sustain this proposition, and think that more than $500 at- 
torney’s fee should not have been allowed. If the appellee will enter a remittitur 
of the amount of his attorney’s fee over and above $500, within 15 days, the judg- 
ment will be affirmed; otherwise it will be reversed and remanded. 

\ffrmed upon condition of remittitur. 


SOUTHERN TRAVELERS’ ASS’N v. LEVY. (No. 3605.) 
Court of Civil Appeals of Texas. Texarkana. Dec. 5, 1928. 
Rehearing Denied Jan. 31, 1929. 

13 Southwestern Reporter (2d) 460. 

2. INSURANCE—BENEFIT ASSOCIATION’S MISTAKEN CLASSIFICA- 
TION OF RISK, WHERE APPLICANT CORRECTLY STATED OCCU- 
PATION IN APPLICATION, HELD NOT TO ENTITLE IT TO AVOID 
ACCIDENT CERTIFICATES FOR MISREPRESENTATION. 

Where benefit association divided its accident risks into two classes, and charged 
premiums accordingly, recital in application for accident certificate that applicant 
was “superintendent of construction,” and that he represented a certain mortgage 
company, held not to entitle association to avoid liability on certificate for misrepre- 
sentation on theory that it was thereby led to believe that, because applicant was 
employed by such a company, his occupation consisted merely in figuring specifica- 
tions in an office. and that, if it knew he was engaged in supervision of actual con- 
struction work, it would not have issued certificate. 


(For other cases, sec Insurance, Dec. Dig. $ 723[8].) 
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3. INSURANCE—THAT APPLICANT WAS PERFORMING DUTIES OF OC- 
CUPATION AS SUPERINTENDENT OF CONSTRUCTION FOR 
OTHERS THAN EMPLOYER NAMED IN APPLICATION, HELD NOT 
TO INVALIDATE CERTIFICATE. 


That insured, at time of injury, was engaged in his regular occupation of sup- 
erintendent of construction for persons other than employer mentioned in his ap- 
plication for accident insurance, held not to invalidate benefit certificate, where char- 
acter of work was not more hazardous than usually incident to his occupation as 
stated in his application. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


4. INSURANCE—DEFAULT IN PAYING CALL FOR FUTURE PREMIUM 
DID NOT RELIEVE BENEFIT ASSOCIATION FROM LIABILITY FOR 
BENEFITS ACCRUING BEFORE SUSPENSION. 


Under by-laws of benefit association providing that, on failure to pay premiums 
or calls on or before 30 days from mailing of notice of call, membership becomes 
suspended on thirtieth day, member’s default in paying call for advance or future 
premium falling due after accident did not relieve association from liability in any 
sum which accrued before suspension, since its liability therefor became fixed at 
time of accident when insured was in good standing. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

Appeal from District Court, Bowie County; Hugh Carney, Judge. 


Action by W. M. Levy against the Southern Travelers’ Association. Judgment 
for plaintiff, and defendant appeals. Affirmed 


Rodgers & Rodgers, of Texarkana, for appellant. 
Keeney & Dalby, of Texarkana, for appellee. 


Levy, J. The suit was by appellee upon two benefit certificates which obligated 
the appellant to pay $50 a week during the time of total disablement to work, and 
$25 a week during the time of partial disablement, in case such disability was due 
to bodily injury resulting from accidental means. In a trial without a jury the 
court awarded judgment in favor of the plaintiff for $263.43, with interest. 


While the certificates were in force, and on August 2, 1927, at 3:45 o'clock p. m., 
the insured received bodily injury by accidental means, which totally disabled him 
from work for five weeks, and which partially disabled him for a further period, 
uncertainly shown, of “two or three weeks.” Heavy pieces of timber suddenly fell 
to the ground, striking the appellee, who was standing nearby, and severely fractur- 
ing the right ankle and foot. There was no controverted issue as to his injury 
or the cause thereof. Errors are predicated upon other and different grounds. 


[1] The appellant insists that the demurrer to the petition should have been 
sustained because the contract upon which the suit was based consisted of the articles 
of incorporation, the by-laws of the association, the application for membership and 
the certificate of membership, and the plaintiff did not plead the substance or tenor 
of any of these, except the certificate of membership. It is believed that a cause 
of action was shown in the petition. If the whole of the contract was not in point 
of fact set forth in the petition, the failure to do so may have been reached by 
objection to the evidence when offered. 


‘ [2] The several propositions of appellant present the points in view, in effect, 
that the appellee was not entitled to any benefits on account of the accident because 
the appellee’s application mis-stated his real occupation and duties, inducing accept- 
ance and classification of a risk not authorized by the laws of the association, and 
because the injury to appellee happened while he was engaged in a business or oc- 
cupation different from that stated in his application for insurance and different 
from that for which he was insured against risk. The association, it appears, di- 
vided its risks into two classes, and charged premiums or assessments in accordance 
with the classification. Certain risks were excluded from acceptance by the assoc- 
iation; for instance, a foreman “whose work” is “manual labor” in the actual con- 
struction and repair of buildings. The association used a classification manual, 
made a part of the benefit certificate, providing classes, namely : 
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Industrial Commercial 


2. Preferred. 
3. Ordinary. 
4. Medium. 
5. Special. 

A “general contractor” is under class D in case “he does any manual work,” 
and under class B in case he does “office work.” “A superintendent and supervisor 
only” is under class C. A “contractor not otherwise classed” is in class E in case 
“he goes on the work.” The appellee’s certificates were. classed in class E, which 
class covered “accidents of all kinds.” The by-laws of the association, as pertinent, 
provide: 

“Article XL. Misrepresentations. Section 1—Any untrue statement in a mem- 
ber’s application for membership shall render his certificate of membership void, and 
he shall be entitled to no benefits under the same.” 

Appellee’s application for membership, with his answer, as pertinent, shows: 

“4. Name and location of firm representated by you. Security Mortgage Com- 
pany. 

“Town. ‘Texarkana. 

“State. Arkansas. 

“6. What is your occupation? Superintendent of Construction. 

“8. Have you any other duties? No. 

“26. I agree that this application, the laws of Texas, the charter and by-laws 
now in existence and as may be amended, and the certificate shall be the contract 
for membership in this association, and that same is not to be binding on the as- 
sociation until the application is accepted and the certificate of membership issued. 

“27. I warrant the above statements to be full and complete and true.” 

The Security Mortgage Company in the line of its business built houses for 
sale on installments, and repaired houses taken over by default of payment of mort- 
gage debts. The appellee was the superintendent of construction and repair of 
houses, as occasion required, for the Security Mortgage Company. He also, when 
not engaged in work for the company, contracted such character of work for other 
people. The appellee had a crew of men under him doing the actual work of build- 
ing and the manual labor required. He merely supervised and directed the men 
under him and in his employ as to the work. He testified: 

“I just showed them (the men) how, and I did not do any of the carpenter 
work myself. * * * I did not do any of the manual labor myself. * * * My work 
required me to be at the construction during the time it was going on. I kept right 
with them (the men). * * * I have set doors and windows once in a while when 
in a tight, but that is all I would do on any job.” 

The evidence is further without conflict that ‘rom 1911 to the date of trial 
the appellee’s regular “occupation” or means of earning a livelihood was that of 
superintendence of the construction of buildings. As testified to by the appellee, and 
not controverted : 

“My employment since 1911 is being a foreman, contracting running jobs for 
people and looking after work; I was a foreman or supervisor of construction of 
buildings. * * * I just showed them how, and I did not do any of the carpenter 
work myself.” 

In the light of this undisputed evidence all the statements in the appellee’s ap- 
plication were shown to be literally true. He did not, according to the evidence, 
misstate his occupation or duties thereunder in the application. Appellee was in 
fact, as stated in the application, principally representing or serving the “Security 
Mortgage Company” at Texarkana, Ark., in the line of his regular “occupation” or 
means of livelihood, which was that of “superintendent of construction.” He per- 
formed “no other duties” besides his regular occupation for the mortgage company. 
In the following respect only does the appellant claim that untrue statements were 
made as to occupation and duties by appellee. The secretary testified: 

“When we saw on his application that he was superintendent of construction for 
the Security Mortgage Company we thought that the superintendent for that con- 
cern would sit at his desk and figure specifications, because they are investment 
bankers. We did not have a class for that kind, only as bankers. We have no 
class whatever for construction foremen. We looked up the Security Mortgage 
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Company in Dunn and Bradstreet, and saw what class of work they were engaged 
in, and from that we came to the conclusion that he (appellee) was doing such 
work as we could take. We would not have accepted his application if we had 
known he was out on the actual construction and repairing of buildings, directing 
as foreman. A carpenter and a foreman doing carpenter work is a more hazardous 
occupation than we could take. A foreman that does no manual labor would come 
in class ‘D.’ A foreman doing inside work and no manual labor comes in class 
a ” 

It may not be regarded as a necessary implication that a person whose princi- 
pal duty is that of superintendence of construction of buildings is merely to figure 
specifications. The classification as made was merely mistakenly so done by appel- 
lant itself; there appears no injury, as “a superintendent and supervisor only,” not 
doing any manual labor, is of a class higher than E. The statements of appellee 
being true as to his occupation and principal dutties, he was not responsible for the 
classification so made, and he cannot be precluded by any fault of his from urging 
the validity of the classification as well as the certificates issued. It is believed, in 
all the circumstances, that the classification or the certificates may not be avoided 
upon the ground of untrue representations, misstatements, or misleading statements 
on appellee’s part. 


[3] Was appellee’s injury incident to the “occupation” in which he was insured? 
Article 2, section 6, of the by-laws of the association, provides. 

“When any member of this association shall engage in a business or occupation 
different from that which is stated in his application for insurance or is shown by 
the records of the association, he shall immediately notify the secretary in writing 
of such change in occupation, describing in full his duties and work in such changed 
occupation. Failure on the part of the member to comply with this provision shall 
cause his membership in this association to cease, and lapse all benefits in his certi- 
ficate of insurance. Should a member engage in an occupation more hazardous 
than the occupation stated in his application he shall at once forfeit all rights and 
benefits provided for in his certificate of insurance.” 


The classification of hazards made in the by-law is predicated upon “occupa- 
tions.” The prohibition is directed against engaging in an “occupation different 
from” or “more hazardous than” the “occupation stated in the application for in- 
surance.” The appellee was not insured merely as an employee of the Security 
Mortgage Company while engaged solely in its work. He was insured against risks 
arising in his “occupation” or business, of the character represented in his applica- 
tion. The evidence goes to show that at the time of the injury the appellee was 
engaged in his regular occupation of superintendence, although for parties other 
than the Security Mortgage Company, and that the character of work he was doing 
was not more hazardous than usually incident to his occupation as stated in the ap- 
plication. In such facts grounds do not exist for avoidance of the certificates. 4 
Joyce, Ins., §§ 2236, 2236A. Appellee testified, and his evidence was not controvert- 
ed, that “on August 2, 1927, I was supervising the building of Dixon-Horney that 
had burned. I was supervising the reconstruction of the filling station that had 
burned. I had a bunch of ten or twelve men working under me. My duties were 
to see that they tore up the concrete floor and cleaned the ground of rubbish. I 
was not-doing any manual labor. All I was employed to do was boss. * * * At 
1:30 in the afternoon I supervised the moving of a gas tank at the Kansas City 
Southern Railway tracks. I did not do any of the work. I simply directed the 
work to be done by the ten men doing the work and placing the timbers. The 
men, as directed, were to raise the tank up an inch at the time and place it in the 
arch under the saddle. They had to take a 6x8 and put it on the cross-ties to lift 
the tank. They lifted the tank once, maybe twice, and took out the blocks from 
under it to get it ready to raise again. Harris, who was on top, holloed that he was 
ready to have it lifted, and I said, ‘Everybody out of the way.’ At the time I was 
standing four or five feet away. The tank turned, and threw the 6x8 over on me. 
T was struck by the timbers on my right ankle and foot. * * * Mr. Harris was a 
construction man setting up pumps and tanks. At his request I went there. I just 
showed them how to put it up—like a superintendent or foreman. ‘The prize pole 
slipped and the tank turned. The prize pole slipping was what hurt me. I was 
not engaged in operating the prize pole for purpose of putting up the tank.” 

If the facts resolved themselves into an issue, as appears, of whether or not 
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the act done was more hazardous or constituted a distinct and different occupation, 
the trial court’s finding would be conclusive. 

[4] she appellant contends that the appellee was not entitled to any benefits 
on account of the accident, because he failed and refused to pay the premium call 
due September 1, 1927, under the by-laws. The by-laws provide: 

“Article V, Section 1.—Upon the failure of any member to pay premiums or any 
calls on or before thirty days from date of mailing notice of said call, except as 
outlined in Article IV, Section 4, said member shall become and is suspended as of 
12:—o’clock noon, central standard time, on said 30th day, and the association shall 
not be liable to him or his beneficiary for any amount on account of sickness origi- 
nating previous to or occurring during such suspension, nor for fifteen days there- 
after. This association shall not be liable to him or his beneficiary in any amount 
on account of accident originating previous to or occurring during such suspension,” 
etc. 

The certificates were dated October 9, 1925. Premiums were payable quarterly 
in advance. Appellee paid all fees and premiums up to September 1, 1927. He did 
- pay and refused to pay call or premium for the quarter commencing September 

1927. The accident occurred August 2, 1927. The by-laws operated prospective- 
i as to forfeiture. By the terms of the by-laws the appellee was not in the status 
of a suspended member through default of payment until “said thirtieth day” from 
the day the premium call was due and payable. At least in this case until that 
period of time was reached the appellee was entitled to accrued indemnity. The 
assessment at “the call” was due and payable by him on September 1, 1927. The 
compensation awarded by the judgment did not exceed a period of time of six weeks 
from August 2, 1927, which was the amount accrued before the date of the call, 
and before the suspension became effective. It is believed the fact of default in 
paying the call for advance or future premium falling due after the accident would 
not relieve the association from liability in any sum whatever accrued before sus- 
pension, since its liability for the same became fixed at the time of the accident, 
when the insured was in good standing. Burkheiser v. Mutual Accident Associa- 
tion (C. C. A.) 61 F. 816, 26 L. R. A. 112. The terms of the law, in effect terms 
of contract, may operate differently and in bar of indemnity arising after the date 
of the call of September, although suspension was not effective for thirty days 
after such date. 

We have considered the other assignments, and overrule each of them; there 

no reversible error. 
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AUTOMOBILE 


OVERLAND—ARIZONA CO. v. CALIFORNIA INS. CO. OF SAN FRAN- 
CISCO. (No. 2748.) 
Supreme Court of Arizona. Feb. 25, 1929 
274 Pacific Reporter 784 

1. INSURANCE—ASSIGNEE OF INSURED NEED NOT HAVE INSUR- 
ABLE INTEREST TO MAINTAIN SUIT ON POLICY. 

Assignee of insured need not have an insurable interest in property covered 
by policy in order to maintain suit thereon. 

(For other cases, see insurance, Dec. Dig. § 121.) 

2. INSURANCE—FAILURE TO FURNISH PROOF OF LOSS PRECLUDED 
RECOVERY BY ASSIGNEE OF INSURED, IN ABSENCE OF WAIVER 
OR ESTOPPEL (CIV. CODE 1913, PARS. 3442, 3443). 

Failure to furnish proof of loss as required by policy insuring automobile 
against theft, and in accordance with provisions of Civ. Code 1913, pars. 3442, 
3443, precluded recovery by assignee of insured, in absence of showing waiver 
or estoppel. 

(For other cases, see insurance, Dec. Dig. § 539 [5].) 

Appeal from Superior Court, Maricopa County; M. T. Phelps, Judge. 

Action by the Overland-Arizona Company against the California Insurance 
Company of San Francisco. Judgment of dismissal, and plaintiff appeals. Af- 
firmed. 

James E. Nelson, of Phoenix, for appellant. 

Henry H. Miller, of Phoenix, for appellee. 

Ross, J. This action, to recover on an insurance policy, was instituted by the 
Overland-Arizona Company against the California Insurance Company of San 
Francisco. 

The plaintiff, a dealer in automobiles, on March 31, 1924, sold under a con- 
ditional sales contract a Willys-Knight touring automobile to one I,. H. Wat- 
kins, a dealer of Nogales, Ariz, for the consideration of $850 cash and $850 to 
be paid thereafter with interest, title to remain in seller until the purchase price 
was fully paid. 

Early in April, plaintiff sold and assigned the conditional sales contract and 
the moneys due thereunder to the San Francisco Securities Corporation, and in 
said assignment guaranteed its performance. The defendant insurance com- 
pany, on April 5th, insured said automobile in favor of the Securities Corpor- 
ation to the amount of the unpaid balance, against the contingencies of loss 
by fire, theft, and transportation. On September 15, 1924, while the balance of 
$850 was still due and unpaid, the automobile was taken, so it is claimed by 
plaintiff, out of the possession of Watkins, without his consent or knowledge, 
and removed to the Republic of Mexico, where it has ever since been kept. On 
November 1, 1926, the plaintiff paid to the Securities Corporation the principal 
sum and interest of the conditional sales contract and attorney's fees in the 
sum of $86, or a total of $1,082.25, took an assignment of the conditional sales 
contract and the insurance policy, and thereafter brought this suit. 

The. defendant insurance company answered, averring that it had not been 
served with notice or proof of loss as required by the policy, and that the suit 
was not brought within twelve months after the loss as therein provided, also 
that the automobile was not taken from Watkins’ possession without his knowl- 
edge or consent; admitted that it obtained information of the claimed loss on or 
about September 20, 1924; and informed the insured then that it refused to and 
would refuse to pay the claim. 

The case was tried to the court, and resulted in a judgment dismissing the 
complaint, with costs to the defendant. Plaintiff has appealed. 

We might well refuse to pass on the questions raised because of the insuf- 
ficiency of the assignments. They are: “That the trial court erred (1) in 
holding that there was no notice of loss to the insurance company; * * * 
(2) in holding that the assignor of the insurance policy forfeited its right 
to collect the insurance; and (3) * * * in holding that the plaintiff had 
no insurable interest in the property.” 
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The court made no findings of fact, and we do not know upon what grounds 
it based its judgment of dismissal. We might ordinarily assume that it was upon 
one of the grounds assigned as error, and we think in this case it must have been 
upon the first one. We notice these assignments in their reverse order. 

[1] Just why or how the court could have held the plaintiff had no insurable 
interest in the automobile, we cannot conceive. The plaintiff was suing as as- 
signee of the insured. ‘lo maintain the suit, it was not necessary that it have 
an insurable interest. So we will not convict the court as counsel has, of making 
any such holding. 

It is possible the court did hold the Securities Corporatin forfeited its right 
to collect insurance, but the assignment does not indicate the grounds or reason 
why a forfeiture was declared, and, if declared, wherein error was committed. 
Passing this assignment, and looking to the brief, we do not find forfeiture men- 
tioned or discussed. 

“No notice of loss to the insurance company,” if found by the court, would 
hardly justify a dismissal of the complaint, if the record showed that proper 
proof of loss was made as provided in the policy or was waived. We must there- 
fore expand and amplify the first assignment in order to pass upon the question 
that the court evidently before it. : 

The provision of the policy respecting notice and proof of loss is as follows: 
“In the event of loss or damage the Assured shall give forthwith notice thereof 
in writing to this Company; and within sixty (60) days after such loss, unless 
such time is extended in writing by this Company, shall render a statement to 
this Company signed and sworn to by the Assured, stating the place, time and 
cause of the loss or damage, the interest of the assured and of all others in 
the property, the sound value thereof and the amount of loss or damage there- 
on, all encumbrances thereon, and all other insurance whether valid or not 
covering said property.” 

Further along in the policy is this provision: “No suit or action on this policy 
or for the recovery of any claim hereunder shall be sustained in any court of 
law or equity unless the Assured shall have fully complied with all the foregoing 
requirements. * * *” 

In the Insurance Code (paragraph 3442, Civil Code 1913) it is made the duty 
of any fire insurance company “to furnish blank forms of proofs of loss to any 
person who may have claimed to have sustained a loss under any policy of in- 
surance issued by any such company upon the application of the person claiming 
to have sustained such loss, which application may be made either to the com- 
pany at its general office, or to any agent of the company at the place where 
the policy was issued or delivered, or in the county where the loss occurred.” 

The following paragraph (3443) dispenses with proof of loss if the insurer 
fails for 20 days after demand to furnish blank forms to the insured, and auth- 
orizes the latter to sue and recover his loss “without furnishing proof of loss 
any provisions in the policy of insurance to the contrary notwithstanding, the 
failure of the insured to make application for the blanks shall not be deemed 
a waiver of any of his rights against the insurer.” 


The policy of insurance companies of requiring notice and proof of loss be- 
fore suit may be maintained is recognized by the above statutory provisions. 
The insured is not bound to apply for or to use the insurer’s forms of proof, 
but his is bound under his contract to furnish such proof substantially, as required 
by the policy. 

[2] As to the furnishing of proof of loss, the evidence is uncontradictory. 
It appears that on September 15, 1924, while the automobile was in Watkins’ 
salesroom at Nogales, one Barnett wrongfully got possession of it and took it over 
the border into Mexico. Whether such taking was felonious or a mere trespass 
is left in doubt. Soon thereafter L. Roca, local agent for the insurer, was in 
Nogales, and he, H. H. Hotchkiss, president of plaintiff company, and Watkins 
together investigated the matter. It was then claimed by plaintiff to be an insur- 
ance loss but Roca denied that the loss was covered by the terms of the policy. 
Some 60 days later these three persons made an unsuccessful attempt to re- 
cover the car. Neither the plaintiff nor its assignor ever made application to 
the defendant or to any of its agents for blank forms of proof or furnished de- 
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fendant proof of loss. It 4s then not only a failure to furnish proof of loss 
within the time it was agreed to be furnished but a failure to furnish it at all. 

“Reasonable conditions of the policy requiring notice and proofs of loss to 
be given the company by insured or the claimant under the policy are valid and 
enforceable; and the courts will not relieve insured against his failure to comply 
therewith unless he has a valid excuse therefor, or unless the company has lost 
its right to insist on compliance by estoppel or waiver.” 33 C. J. 7, § 649. See 
also, White v. Home Mutual Insurance Co., 128 Cal. 131, 60 P. 666. 

No attempt is made in the complaint to set out any facts constituting a 
waiver of proof of loss and certainly no waiver or estoppel is shown by the 
evidence, for from the start the defendant denied all liability. 

The judgment is affirmed. 

Lockwood, C. J., and McAlister, J, concur 


JOHN A. BOYD MOTOR CO. v. CLAFFEY. (No. 13253.) 
Appellate Court of Indiana, in Banc. Feb. 19, 1929. 
165 Northeastern Reporter 255. 

4. INSURANCE—INSURER’S PAYMENT OF LOSS UNDER THEFT POL- 
ICY COVERING AUTOMOBILE IN BAILEE’S POSSESSION, AND 
CONTAINING AGREEMENT OF INSURED TO ASSIGN ALL CAUSES 
OF ACTION AND SUBROGATE INSURER, CREATED EQUITABLE 
ASSIGNMENT OF INSURED’S CAUSE OF ACTION AGAINST 
BAILEE. 

Where holder of policy of theft insurance on automobile agreed to assign all 
his causes of action to insurer, and agreed that insurer should be subrogated on 
payment of any loss or damage, insurer’s payment to insured of entire loss result- 
ing from theft of car created equitable assignment of insured’s cause of action 
against bailee for damages resulting from theft of car when in bailee’s possession. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

5. INSURANCE—CAUSE OF ACTION AGAINST BAILEE FOR DAMAGES 
TO AUTOMOBILE STOLEN WHILE IN BAILEE’S POSSESSION 
HELD ASSIGNABLE. ° 
Cause of action of owner of automobile against bailee for damages to car stolen 

while in bailee’s possession held assignable to insurer against theft. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

6. INSURANCE—INSURED, RECEIVING PAYMENT OF DAMAGES TO 
STOLEN CAR UNDER THEFT POLICY REQUIRING ASSIGNMENT 
OF CAUSES OF ACTION AND INSURER’S SUBROGATION, HELD 
NOT ENTITLED TO SUE BAILEE FOR RETURNING CAR IN DAM- 
AGED CONDITION, oer NOT “REAL PARTY IN INTEREST” 
(BURNS’ ANN. ST. 1926, § 258). 

Insured, having received pay ment for damage to automobile stolen from bailee’s 
possession, under theft policy requiring insured to assign causes of action and 
subrogs ite insurer, eld not “real party in interest,’ under Burns’ Ann. St. 1926, § 

258, in suit against bailee for damages for failure to deliver property in as good 
condition as when received, and action was therefore properly dismissed, on ground 
that only the insurer could maintain it, though insured would have been necessary 
defendant in action brought by insurer, under section 283, provided question was 
properly raised. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

7. INSURANCE—ASSIGNMENT OF CAUSE OF ACTION TO RECIPROCAL 
INSURANCE ASSOCIATION AND SUBSCRIBERS GAVE SUBSCRIB- 
ERS TITLE, IF ASSOCIATION COULD NOT SUE. 

Assignment of cause of action to reciprocal insurance association and sub- 
scribers thereof was sufficient to vest title in subscribers, if association could not 
maintain suit in its own name. 

(For other cases, see Insurance, Dec. Dig. § 607.) 


Appeal from Municipal Court, Marion County. Thos. E. Garvin, Judge. 
ment for plaintiff, and defendant appeals. Reversed, with instructions. 
Noel, Hickan, Boyd & Armstrong, of Indianapolis, for appellee. 
Action by John W. Claffey against the John A. Boyd Motor Company. Judg- 
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Fae W. Patrick and Bachelder & Bachelder, all of Indianapolis, for appellee. 

Neat, J. The appellee, in his complaint against appellant, in substance alleges : 
That the appellz int was a corporation, engaged in the general business of selling, 
buying, and repairing ae that appellee was the owner of a Buick touring 
car, and that on July 8, 1927, appellee delivered his car to appellant for the purpose 
of having it repaired; that the appellant accepted and received said car, and promised 
to redeliver the same on or about July 10, 1927; that appellant failed to use proper 
care to protect said automobile while in its possession, in that said car was stolen 
from appellant's garage about July 10, 1927, and one day thereafter was found on 
a public road in Indiana in a damaged and w recked condition; that it was necessary 
to repair the car, and the cost of repair was $219.19; that appellee lost the use of 
his car for 30 days, and that reasonable compensation for the loss of the use of his 
automobile was $60; that the “repair of said damage was made necessary by reason 
of the carelessness and negligence on the part of defendant (appellant) to properly 
look after, protect, and care for said automobile while in its possession.” 

Appellant, by his amended second paragraph of answer, alleges that prior to the 
10th day of July, 1927, the American Auto Indemnity Association, an organization of 
persons, firms, and individuals doing business in the state of Indiana, with its 
principal office in the city of Indianapolis, as a reciprocal insurance association, had 
issued it policy of insurance to appellee, whereby said association and the various 
subscribers thereof undertook and agreed to insure and indemnify appellee against 
all loss or damage of every kind and character which might arise by reason of the 
theft of the automobile described in the complaint; that said policy of insurance 
further contained a provision whereby appellee agreed that said association should 
be subrogated, under the terms of said policy, upon payment of any loss or damage 
to said automobile occurring by reason of theft, to any and all causes of action of 
any description appellee might have as against any third person, growing out of or 
in any manner connected with or arising by reason of the theft of said automobile; 
that said policy further provided that, upon payment of such loss or damage to 
appellee, occurring by reason of the theft of said automobile, appellee would assign 
to said association and members thereof any and all claims or causes of action he 
might have as against any third person, growing out of or connected with or arising 
from the theft of said automobile; that appellant did not have in its possession a 
copy of said policy of insurance, and was, therefore, unable to attach a copy thereof 
as an exhibit, but that appellee had in his possession a copy thereof, and that the 
terms and conditions thereof were fully and completely known to him; that said au- 
tomobile was left with appellant for repair, as alleged in the complaint, but was 
stolen by third persons unknown to appellant prior to its redelivery to appellee; that 
said loss and all the items thereof described in the complaint were covered by said 
policy of insurance, and that said association had fully paid appellee all the items 
of loss alleged in the complaint; that appellee, pursuant to the provisions of his 
policy and in consideration of said payments, thereafter, and before the com- 
mencement of this action, assigned to said association and the subscribers thereof 
all causes of action appellee then had or asserted against any third persons arising 
out of or connected with the said theft, including the cause of action sued upon 
against appellant, and that said association had been subrogated to any and all 
rights that appellee had ever had, as against appellee, by reason of the matters 
and things alleged in the complaint; that said association and the subscribers 
thereof were the only owners entitled to the proceeds of any judgment which 
might be rendered in the action, and that appellee was not entitled to any of the 
proceeds of any judgment so rendered and had no interest therein; that by reason 
of the terms appellee was not the real party in interest in the. cause, and could 
not maintain this action against appellant. 


The appellee’s demurrer to said answer was sustained. Appellant refused to 
plead further, and the court rendered judgment in favor of appellee in the sum of 
$220.15 and costs. The error assigned is the sustaining of appellee’s demurrer to 
appellant’s amended second paragraph of answer. 

[1] It is provided by section 258, Burns’ 1926, that every action must be prose- 
cuted in the name of the real party in interest with certain exceptions, not material 
to this case. The question of the right of a plaintiff to maintain an action as the 
real party in interest must be raised by a special answer, which was done in this 
case. Such answer, if the facts are sufficiently alleged and are true is in bar of the 
action: Felton vy. Smith, 84 Ind. 485; Board of Com’rs of Bartholomew County 
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v. Jameson, 86 Ind. 154; Curtis v. Gooding, 99 Ind. 45, 52; Morningstar v. Cunning- 
ham, 110 Ind. 328, 11 N. E. 593. 59 Am. Rep. 211; State v. Ruhlman, 111 Ind. 17, 11 
N. E. 793; Bostwick v. Bryant, 113 Ind. 448, 16 N. E. 378; Bowser v. Mattler, 137 
Ind. 649, 35 N. E. 701, 36 N. E. 714. 

{2] What constitutes the real party in interest under our Code? Under the 
decisions of our state, as appears by a long line of cases, the party entitled to the 
fruits of the action has been held to be the real party in interest, unless the party 
comes within an exception provided for by the statutes. Swift et al. v. Ellsworth, 
10 Ind. 205, 71 Am. Dec. 316; Mewherter v. Price et al., 11 Ind. 199; Wilson et al. 
v. Clark, 11 Ind. 385; Gillispie v. Ft. Wayne & Southern Railway Co., 12 Ind. 398; 
Treadway v. Cobb, 18 Ind. 36;gKelley v. Love, Ex’r, 35 Ind. 106; Deuel v. Newlin, 
131 Ind. 40, 30 N. E. 795; Sinker v. Floyd et al., 104 Ind. 291, 4 N. E. 10; Bostwick 
v. Bryant, supra; Tyler v. Davis, 37 Ind. App, 557, 75 N. E. 3; Roane Iron Co. v. 
3ell-Armstead Mfg. Co., 24 Ind. App. 250, 56 N. E. 696; In re Burk, 66 Ind. App. 
435, 118 N. E. 540. It has also been held, unless otherwise provided for by our 
Code, that the bare legal title is not sufficient to constitute a plaintiff as the real 
party in interest. Bostwick v. Bryant, supra; Deuel v. Newlin, supra; Board, etc., 
v. Jameson, supra. 

[3] Under the provisions of the Civil Code, where a claim has been assigned 
prior to the commencement of the action, the assignee is the only proper plaintiff, 
and the action cannot be maintained by the assignor. Louisville, etc., R. R. Co. v. 
Goodbar, 88 Ind. 3 Reynolds y. Louisville, etc., R. R. Co., 143 Ind. 579, 40 
N. E. 410. 

[4, 5] The answer alleged that the appellee, under and pursuant to the terms of 
the insurance policy, would assign to the American Auto Imdemnity Association and 
the members thereof any and all claims or causes of action he might have, as 
against any third person, growing out of or connected with or arising from the 
theft of the appellee’s automobile, upon the payment to appellee the amount of 
such loss; also that such loss was paid to appellee and said assignment was made 
pursuant to the provisions of the policy. The answer does not allege that the as- 
signment was made in writing, and no copy of such assignment is found in the 
answer, or made a part of the same as an exhibit. Appellee’s contention that we 
should regard the assignment as in parol is probably correct. However, it has been 
repeatedly held that an assignment may be made by parol. Slaughter, Assignee, v. 
Foust et al., 4 Black, 379; Groves v. Ruby et al., 24 Ind. 418; Fordyce v. Nelson, 
91 Ind. 447. 

The appellee agreed to make an assignment of all causes of action, etc., and 
payment to him by the insurer of the whole of his loss had the effect of creating an 
equitable assignment of the insured’s cause of action against the person causing the 
loss, for equity regards that as done which the parties have agreed should be done. 
The cause of action was assignable. In the case of Employers’ Fire Ins. Co. v. 
Consolidated Garage & Sales Co., 85 Ind. App. 674, 155 N. E. 533, this court, by 
Judge McMahan, said: “Any and all rights of action possessed by Martindale 
against the sales company or its employees, arising out of or in any way connected 
with the act of the employee, * * * was assignable, and was assigned to appellant, 
and this included the right to sue for the damage occasioned by the wrecking of 
the car.” 

The answer also alleges that the policy contained a provision whereby ap- 
pellee agreed that said association should be subrogated upon the payment of 
any loss or damage to said automobile occurring by reason of the theft, to any 
and all causes of action of any description appellee might have as against any 
third person, growing out of or in any manner connected with or arising by rea- 
son of the theft of the automobile. The agreement of the insured to subrogate 
the insurer to the rights of appellee against appellant was sufficient; upon the 
payment of the loss (although the right of subrogation in equity does not de- 
pend on the presence of a special clause in the policy conferring the right), to 
result in an equitable assignment in favor of the insurer of the cause of action 
sued upon. Subrogation applies in this case, even though the theory of ap- 
pellee’s complaint, as stated by his counsel, “is based upon a breach of a bailee 
of an implied provision of warranty of the contract of bailment, to wit, that the 
bailee would deliver the property to the owner upon demand and in as good con- 


dition as when received.” Stevens v. Stewart-Warner Speedometer Corp., 223 
Mass. 44, 111 N. E. 771 
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Although the right of subrogation has in some of the reported cases been 
found in part, at least, on the provisions of assignment in the insurance policy 
(Egan v. British & Foreign Marine Ins. Co., 193 Ill. 295, 61 N. E. 1081, 86 Am. 
St. Rep. 342), it is generally held that such an assignment is not necessary to 
support the right of action (Marine Insurance Co. v. St. Louis, I. M. & S. R. Co. 
[C. C.] 41 F. 643), for the reason that the insSurer, by reimbursing the insured of 
all his loss occasioned by the wrongful and negligent act of the third person, 
obtains an equitable assignment of insured’s entire cause of action against such 
third person. Pittsburgh, etc., Ry. Co. v. Home Insurance Co., 183 Ind. 355, 108 
N. E. 525, Ann. Cas. 1918A, 828; Pittsburgh, ete., Ry. Co. v. German Ins. Co., 
44 Ind. App. 268, 87 N. E. 995; Auto Owners’ Protective Exchange vy. Edwards, 
82 Ind. App. 558, 136 N. E. 577; Hamburg-Bremen Fire Ins. Co. vy. Atlantic Coast 
Line Co., 132 N. C. 75, 43 S. E. 548. 

[6| In this case, the entire loss of appellee and of the items thereof, des- 
cribed in appellee’s complaint, were covered by the policy of insurance, and the 
insurer fully paid appellee all of the items of loss alleged in the complaint prior 
to the commencement of this action; thus by assignment and subrogation the 
insurer was the only-party beneficially interested, and was entitled to the entire 
fruits of the action, and thereby became the real party in interest. Pittsburgh, 
ete., Ry. Co. v. Home Insurance Co., supra; Auto Owners’, etc., Exchange v. 
Edwards, supra; New York, C. & St. L. R. Co. v. Roper, 176 Ind. 497, 96 N. E. 
468, 36 L. R. A. (N. S.) 952; Phenix Ins. Co. v. Pennsylvania R. Co., 134 Ind. 
215, 218, 33 N. E. 970 (20 L. R. A. 405); Lake Erie, etc., v. Hobbs, 40 Ind. App. 
511, 81 N. FE. 90; Pittsburgh, etc., Ry. Co. v. German Ins. Co., supra; Lord & 
Taylor, Inc., et al. v. Yale & Towne Mfg. Co., 230 N. Y. 132, 129 N. E. 346, 348; 
Connecticut Fire Ins. Co. v. Erie Ry. Co., 73 N. Y. 399, 405 (29 Am. Rep. 171); 
Cox v. Cincinnati Trac. Co. et al., 45 Ohio Cir. Ct. R. 825; Cunningham v. Sea- 
board Air Line Ry. Co., 139 N. C. 427, 51 S. E. 1029, 2 L. R. A. (N. S.) 921; J. 
Sidney Smith & Son v. Phoenix Ins. Co., 181 Mo. App. 455, 168 S. W. 831; 
Omaha & R. V. Ry. Co. v. Granite State Fire Ins. Co., 53 Neb. 514, 73 N. W. 
950. 

In Board of Com’rs of Bartholomew County v. Jameson, 86 Ind. 154, a chem- 
ist, who had been employed by a coroner to make a chemical analysis in con- 
nection with an autopsy, brought an action against the county to recover the 
value of his services. An insurance company had advanced to plaintiff the 
amount owing, under an agreement that he would assign to it any judgment he 
might recover against the county. It was held that plaintiff was not the real 
party in interest and could not maintain the action. We quote therefrom, at 
page 163, as follows: “There still remains a perplexing question. Is the appellee 
the real party in interest? The evidence shows that the appellee received the 
full amount of his claim; that what he received was not in payment of his 
claim; and that he agreed, in consideration of the money received by him, to as- 
sign such a judgment as he might recover to the insurance company. It seems 
to us that he thus divested himself of all beneficial interest in the claim, and 
vested it in the company. If he retained no substantial interest, then his as- 
signee became the real party in interest, and, under our Code, was the only 
proper plaintiff. * * * It is quite certain that the appellee has received all he 
can ever get out of his claim, for, by the terms of his agreement, the judgment, 
the moment it is rendered, will, in equity, if not at law, belong to the insurance 
company, and, this being true, he has no possible interest in the claim. His as- 
signee, however, has such an interest as equity will recognize and protect; it is 
therefore the assignee, and not the assignor, who must invoke judicial assistance.” 

No doubt the appellee would have been a necessary defendant in an action 
brought by the insurer against appellant, under Burns’ 1926, § 283, provided the 
question was properly raised. 

[7| The appellee also contends that the assignment is void, because the 
American Auto Indemnity Association cannot sue in its own name. However, 
the assignment is alleged to have been to such association and the subscribers 
thereof, and undoubtedly was sufficient to vest title in the subscribers. In the 
case of Turner et al. v. Henshaw, 86 Ind. App. 565, 155 N. E. 222, this court said: 
“Subscribers entitled to the benefit of the note and mortgage are not without 
their remedy. Equity does not permit a trust to fail for want of a trustee.” 

We have examined the cases cited by appellee, and fully appreciate the 
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statement found in 30 Cyc. on page 78, to the effect “that it is enough to entitle 
plaintiff to maintain the action as the real party in interest, if he has the legal 
title to the demand, and the defendants will be protected in a payment to or re- 
covery by him.” However, the above statement of law, applied to allegations of 
appellant’s answer, in view of the decisions of our courts, will not sustain the 
ruling of the trial court. ‘ 


Judgment reversed, with instructions to overrule the demurrer to appellant’s 
amended second paragraph of answer. 


WEATHERWAX vy. ROYAL INDEMNITY CO. (two cases). 
Court of Appeals of New York. Feb. 13, 1929 
165 Northeastern Reporter 293. 

1. INSURANCE—CREDITOR ENFORCING POLICY INDEMNIFYING 
AGAINST LOSS FROM LIABILITY FOR NEGLIGENCE FORFEITS 
INSURANCE, IF THERE HAS BEEN BREACH OF CONDITIONS 
(INSURANCE LAW, § 109, AS AMENDED BY LAWS 1923, c. 434). 
Creditor enforcing policy indemnifying against loss from liability for negligence 

in accordance with authority of Insurance Law (Consol. Laws, c. 28) § 109, as 

amended by Laws 1923, c. 434, stands in shoes of insured and forfeits insurance 
if there has been breach of its conditions. 

(For other cases, see Insurance, Dec. Dig. § 311 [1]). 

2. INSURANCE—INSTRUCTION THAT JURY MIGHT FIND NOTICE TO 
LOCAL AGENT OVER TELEPHONE WAS ADEQUATE HELD NOT 
ERRONEOUS (INSURANCE LAW, § 109, AS AMENDED BY LAWS 
1923, c. 434). 

In action under Insurance Law (Consol. Laws, c. 28) § 109, as amended by 
Laws 1923, c. 434, on insurance policy indemnifying against loss from liability 
for negligence, instruction that jury might find notice of accident given over tele- 
phone to local agent was adequate held not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669 [13].) 


3. INSURANCE—GENERAL AGENT, IN ABSENCE OF NOTICE OF RE- 
STRICTION, HAS APPARENT AUTHORITY TO WAIVE PROVISION 
THAT NOTICE OF LOSS SHALL BE WRITTEN. 

In absence of notice of restriction, general agent of insurance company has 
apparent authority to waive provision that notice of loss shall be written and to 
— oral notice by words or conduct signifying that he accepted it as suf- 

cient. 

(For other cases, see Insurance, Dec. Dig. § 556 [1].) 


4. INSURANCE—WAIVER OF NOTICE OF LOSS COULD NOT BE IN- 
FERRED FROM INSURER’S CONDUCT IN ASSUMING DEFENSE 
OF AUTOMOBILE COLLISION. CASES SUBJECT TO RESERVA- 
TION .OF ITS RIGHTS (INSURANCE LAW, § 109, AS AMENDED BY 
LAWS 1923, c. 434). 

Where insurer is serving answers to complaints in action against insured in 
automobile collision cases, thus assuming defense, expressly reserved rights in case 
it had been prejudiced by delayed notice, waiver of condition requiring immediate 
notice of loss pursuant to Insurance Law (Consol. Laws, c. 28) § 109, as amended 
by Laws 1923, c. 434, could not be inferred from such conduct. 

(For other cases, see Insurance, Dec. Dig. § 558 [1].) 

Appeal from Supreme Court, Appellate Division, Third Department. 


Separate actions by Ella M. Weatherwax and Edgar H. Weatherwax against 
the Royal Indemnity Company. Judgments for plaintiff were affirmed by the Ap- 
pellate Division (224 App. Div. 676, 228 N. Y. S. 919), and defendant appeals by 
permission. Reversed, and a new trial granted. 

Frederick E. Draper of Troy, and Frank J. O'Neill, of New York City, for 
appellant. 

Harold W. Turner, of Troy, for respondent. 

Carpozo, C. J. [1] Plaintiffs recovered judgments against Gainor upon claims 
for personal injuries. Execution being returned unsatisfied, they brought these 
actions under Insurance Law, § 109 (Cons. Laws, c. 28), upon a policy of insurance 
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issued by the defendant, whereby Gainor was indemnified against loss from liability 
for negligence. The rule is settled that a creditor, enforcing such a policy, stands 
in the shoes of the insured, and forfeits the insurance if there has been a breach 
of its conditions. Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 160 
N. E. 367. The question is whether such a breach should have been found. 

The defendant is an insurance company, with its principal office in New York 
City, and with a branch office in Troy, where Gainor, the insured, resided. One of 
the conditions of its policy is that, “upon the occurrence of any accident covered” 
thereby, “the insured shall give immediate written notice thereof to the company 
at its head office, or to the agent who has countersigned this policy,” and forward 
any process or pleadings afterwards received. Insurance Law, § 109, as amended 
in 1923 (Laws 1923, c. 434), provides that no such policy shall be issued “unless 
there shall be contained within such policy a provision that notice given by or on 
behalf of the insured to any authorized agent of the insurer within this State, with 
particulars sufficient to identify the insured, shall be deemed to be notice to the 
insurer.” A rider added to the policy in suit incorporates this provision in the 
language of the statute. 


The insurer did not receive immediate written notice of the accident, which 
occurred on October 16, 1925. There is testimony by the insured, however that a 
day or two later, he sent a message over the telephone to the local agent in Troy, 
stating what had happened. The message was to the effect that a collision had 
occurred at a stated place, but that no one apparently had been injured. To this 
the agent made answer, it is said, that he would take case of the matter, and, in 
substance, that nothing more was necessary. The agent was dead when the testi- 
mony was given. Against it must be set, however, a written admission by the 
insured that he had failed to give notice, and this in the belief that no one had 
been injured. His explanation of the admission is that he signed without reading. 
The credit to be given to his testimony was matter for the jury. 


On December 2, 1925, actions for damages were begun by the victims of the 
accident, and the papers served on the insured were sent on to the insurer. On 
December 5 the defendant wrote that it would investigate the circumstances sur- 
rounding the accident with the understanding that neither such investigation nor any 
other act in connection with the defense should be deemed a waiver of any of the 
provisions of the policy or of any of its rights thereunder. On December 14 it 
wrote: “We will put in the answers of these cases subject to a reservation of our 
rights” and “if upon investigating we find that we have been prejudiced by the 
delayed notice we will then be obliged to return the suit papers to you.” To this 
the insured made no objection or response. The insurer served the answers, and 
noticed the actions for two successive terms of court. In the meantime it investi- 
gated the claims, and found that there were witnesses to the collision, though 
the written statement by the insured was to the effect that there were none, and 
also, that injuries had resulted, though again the written statement by the insured 
was to the contrary. Thereupon the insurer withdrew from the defense. In its 
letter to the insured, dated February 8, 1926, it disclaims all liability to defend the 
actions or to satisfy any recovery, for the reason that there had been a failure 
to make prompt report of the accident in accordance with the policy. At the same 
time the pleadings and other papers were returned with a request that the insured 
retain some other counsel. This he failed to do, though afforded ample oppor- 
tunity, and three months later there were judgments by default. 


(2, 3] The trial judge left it to the jury to say whether notice of the accident 
had been given over the telephone, and instructed them, in effect, that, if given as 
stated, they might find it to be adequate. In this there was no error. The pro- 
vision of the statute (Insurance Law, § 109) that notice to any authorized agent 
within the state, with particulars sufficient to identify the insured, shall be deemed 
to be notice to the insurer, does not exempt the insured from compliance with the 
provision of the policy that notice shall be in writing and immediate. Its only effect 
is to enlarge the class of agents to whom such notice may be given. The local 
agent in Troy was competent by force of the statute, if not otherwise, to accept 
service of the notice, but he was free to insist that it be given him in writing. 
This he failed to do. Instead of insisting that it be written, he accepted it as suf- 
ficient, if the testimony for the plaintiff is to be credited, and promised the in- 
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sured to give his attention to the matter. A different question would be here if 
the policy contained provisions limiting the authority of agents to waive compliance 
with its conditions, and requiring that any waiver be indorsed upon the instrument. 
Quinlan v. Providence Washington Ins. Co., 133 N. Y. 356, 364, 31, N. E. 31, 28 Am. 
St. Rep. 645. Nothing of the kind is in the policy before us. In such conditions the 
rule is that, in the absence of notice of restriction, a general agent of an insurance 
company has apparent authority to waive a provision that notice shall be written, 
and to substitute an oral notice by words or conduct signifying that he accepts it 
as sufficient. Pechner v. Phoenix Ins. Co., 65 N. Y. 195, 204, 205; Beatty v. Gug- 
genheim Exploration Co., 225 N. Y. 380, 388, 122 N. E. 378. 

[4] The trial judge did not limit the jury, however, to the single question of 
the transmission of an oral notice. He told them that, even though notice had been 
omitted altogether, a waiver of that condition might be inferred from the conduct 
of the insurer in serving answers to the complaints and thus assuming the defense. 
In that ruling there was error. No doubt a waiver may often be inferred from the 
assumption of the defense of such a claim without reservations or conditions. Here 
reservations or conditions were imposed by the insurer, and assented to by the in- 
sured through tacit acquiescence. Hermance v. Globe Indemnity Co., 221 App. Div. 
394, 223 N. Y. S. 93; Farrell v. Merchants’ Mut. Automobile Liability Ins. Co., 203 
App. Div. 118, 121, 196 N. Y. S. 383; Gordon, Inc., v. Massachusetts Bonding & 
Ins. Co., 229 N. Y. 424, 128 N. E. 204. This was done at successive stages. The 
papers in the lawsuit were accepted with a reservation of all rights, and the an- 
swers were interposed ,with a warning, prompt and unequivocal, that the insurer 
would withdraw if it found that it had been prejudiced by the dilatory notice. We 
think it meant to make itself the judge whether prejudice had in fact resulted, and 
not to proceed or to retire as prejudice or no prejudice might be determined by a 
jury. Even if honest judgment be the test, we may not say upon this record that 
its inference of prejudice was dishonest or capricious. Bloomfield v. November, 
223 N. Y. 265, 119 N. E. 705. Seasonably and with ample notice to the insured, 
it withdrew from the defense and stood upon its rights. There was error in the 
ruling that they might be found to have been waived. 

In each action, the judgment of the Appellate Division and that of the Trial 
Term should be reversed, and a new trial granted, with costs to abide the event. 
Pound, Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 
Judgments reversed, etc. 


NEW JERSEY INS. CO. v. BALL et al. (No. 21124.) 
Supreme Court of Ohio. Jan. 23, 1929 
165 Northeastern Reporter 41. 
(Syllabus by the Court.) 

1. INSURANCE—CONDITION IN FIRE POLICY VOIDING INSURANCE 
IF OTHER INSURANCE COVERS RISK HELD REASONABLE, UN- 
AMBIGUOUS, AND ENFORCEABLE. 

On August 5, 1925, plaintiff insured his automobile against fire and theft 
with the New Jersey Insurance Company, with a loss payable clause to a chattel 
mortgagee. This policy contained a condition that the insurance should be null 
and void “if at the time a loss occurs there be any other insurance covering 
against the risks assumed by this policy which would attach if this insurance 
had not been effected.” Subsequently without the consent of such insurer, other 
additional insurance upon the same property covering fire and theft was se- 
cured from another insurance company, whose policy contained substantially a 
similar condition. During the life of the two policies the automobile was stolen 
and destroyed by fire. Held: 

1. The condition in the insurance contract of the New Jersey Company 
voiding its insurance is reasonable and unambiguous and, like other contracts, 
is enforceable. The condition clearly invalidates its insurance if, at the time 
of loss, there was other insurance which would attach had the first insurance 
not been made or effected. 


(For other cases, see Insurance, Dec. Dig. §336[1].) 
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2. INSURANCE—CHATTEL MORTGAGEE HELD NOT SUBROGATED TO 
RIGHTS OF INSURED UNDER LOSS PAYABLE CLAUSE, WHERE 
POLICY WAS VOIDED. 

Where a policy of insurance is voided, a chattel mortgagee, having a loss 
payable clause therein, cannot be subrogated to the rights of the insured, since 
he has none. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


3. INSURANCE—VALUED-POLICY LAW REQUIRING CONTRIBUTION 
BETWEEN INSURERS HELD NOT APPLICABLE TO PERSONALTY; 
CODE REQUIRING CONTRIBUTIONS BETWEEN INSURERS IS IN- 
— WHERE ONE OF POLICIES IS INVALID (GEN. CODE, 
Section 9584, General Code, does not affect insurance contracts covering 

personal property. National Fire Ins. Co. v. Dennison, 93 Ohio St. 404, 113 N. 

EK. 260, L. R. A. 1916F, 992. Said section cannot apply in any event, since it 

contemplates contribution between valid policies only. If one of the policies be 

invalid, no contribution can be enforced against it. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Error to Court of Appeals, Hamilton County. 

Suit by James W. Ball against the New Jersey Insurance Company and an- 
other, in which .defendant the Gahagen Company filed a cross-petition. Judg- 
ment for plaintiff was reversed by the Court of Appeals and case remanded, and 
the defendant first named brings error. Reversed in part, and final judgment 
rendered for plaintiff in error—[By Editorial Staff.] 

In the common pleas court James W. Ball sued the New Jersey Insurance 
Company on a policy of insurance issued by it to the plaintiff. The policy was 
issued on August 5, 1925, and insured the plaintiff’s automobile against fire and 
theft. The Gahagen Company, a chattel mortgagee, was made a party defend- 
ant, the policy containing a loss payable clause in its favor. 

In its answer the insurance company admitted issuing a certificate of in- 
surance as pleaded in the petition, and in defense of the action alleged that its 
insurance contract contained the following provision: “4. It is a condition that 
the insurance shall be null and void: (b) If at the time a loss occurs there be 
any other insurance covering against the risks assumed by this policy which 
would attach if this insurance had not been effected.” The answer further 
averred that subsequently, in fact, on October 14, 1925, without the knowledge 
and consent of the defendant, the plaintiff obtained other additional insurance 
covering fire and theft on the same automobile from the American Liability 
Company, containing substantially a similar condition as that found in its own 
policy. The condition in the subsequent policy issued by the American Liability 
Company was as follows: “(14) No recovery shall be had on this policy, if at 
the time a loss or accident (or both) occurs there be any other insurance cover- 
ing such loss, which would attach if this insurance had not been effected.” 

On December 31, 1925, while both policies were in force, plaintiff’s automo- 
bile was stolen, and was later discovered destroyed by fire. 

The Gahagen Company filed its answer and cross-petition, alleging that it 
had sold the automobile to the plaintiff on August 5, 1925, and had obtained 
and filed a chattel mortgage thereon securing the unpaid balance of the pur- 
chase price, amounting to the sum of $90, and asked that, if plaintiff’s claim 
should prove to be valid, the amount due to the Gahagen Company should be 
appropriated to the payment of its claim. 

In the trial court the plaintiff recovered a judgment wherein the mortgagee 
was subrogated to his rights to the extent of its claim. The Court of Appeals 
reversed the judgment cf the trial court as being contrary to law, and remanded 
the cause to the trial court for further proceeding. 

The insurance company’s motion to certify having been sustained by this 
court, the cause is here for review. 

Clarence M. Smith, of Concinnati, for plaintiff in error. 

Andrew O. Haefner and W. W. Symmes, both of Cincinnati, for defendants 
in error. 

Jonss, J. [1] The subsequent insurer was not made a party to the original act- 
ion. The condition in the policy of the New Jersey Company, the first insurer, 
provided that its insurance should be null and void, in case of loss, if there 
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were “any other insurance covering against the risks assumed by this policy 
which would attach if this insurance had not been effected.” While the trial 
court thought that there was some ambiguity in this clause, we are unable 
to come to that conclusion. The language is quite plain. This contract stipula- 
tion clearly voided the policy if at the time of loss there was other or subse- 
quent insurance that would attach if the first policy had not been in effect. If the 
first insurance had not been effected, or if that policy had not been issued, the 
second policy issued by the American Liability Company would have attached; 
for, upon its face, if otherwise valid, there arose a clear insurance liability at- 
tachment if there were “no other insurance covering such loss.” If the condition 
here imposed does not invalidate the policy we are unable to perceive how a con- 
dition could be framed so as to protect the insurer against additional or over in- 
surance. 

That an insurance company may contract against the placing of additional 
or other insurance covering the same property is no longer an open question. 
This principle has been frequently sustained by this court. It was announced 
in the syllabus in Sun Fire Office of London v. Clark, 53 Ohio St. 414, 42 N. E. 
248, 38 L. R. A. 562, that such contracts are sustained “for the reason that ad- 
ditional insurance does, as a matter of law, increase the risk; and if taken with- 
out the consent of the insurer, invalidates the policy.” To the same effect is 
Phoenix Ins. Co. vy. Mich. So. & Northern Indiana Rd. Co., 28 Ohio St. 69. 

It is an established rule of this court that where these contracts of insur- 
ance contain latent ambiguities the insured is entitled to a liberal construction 
thereof in his favor; but if conditions invalidating the policies are unambiguous 
and are such as affect the risk of the insurer, they, like other contracts, should 
be enforced. The purpose of these or,like conditions inserted in contracts be- 
tween the insured and the insurer is to diminish the risk, to deprive the insured 
of any temptation to fraud, and “to excite the insured to diligence in the pre- 
servation of the property, as a salutary check upon over insurance of any name— 
a restriction founded in that wisdom which comes from experience.” Phoenix 
Ins. Co. v. Railroad Co., supra, at page 83 of 28 Ohio St. 


One of the leading cases upon this subject, frequently cited and approved by 
this as well as other courts, is Northern Assurance Co. v. Grand View Building 
Ass’n, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213. Among other points decided, 
the supreme federal authority held: “Over insurance by concurrent policies on 
the same property tends to cause carelessness and fraud; and a clause in a pol- 
icy rendering it void in case other insurance had been or should be made upon 
the property and not consented to by the insurer, is customary and reasonable.” 

It must be conceded that the decisions made by various courts of this coun- 
try in cases touching insurance contracts are both confusing and perplexing. 
The divergence of authority, however, arises, not from the efforts of the courts 
to set aside contracts prohibiting additional insurance, where the provisions are 
definite and clear, but to construe vague or doubtful conditions found in various 
forms of policy contracts; and, in case the condition is doubtful, the courts fol- 
lowing the rule of liberal construction protect the insured where he has secured 
additional insurance without the consent of the insurer. 


Pursuing the rule of liberal construction, this court, 50 years ago, held that a 
condition in a policy preventing the insured from making any other insurance on 
the property connoted the making of valid insurance, and that since the subse- 
quent policy was not valid the first policy became effective. Fireman’s Ins. Co. 
v. Holt, Receiver, 35 Ohio St. 189, 35 Am. Rep. 601. This decision was doubtless 
caused by the peculiar clause used in the condition of that policy, and it was 
held by the court that under the language employed the condition in the policy 
contemplated subsequent valid insurance and was “not broken by an attempt to 


obtain further insurance, which was, in legal effect, all that was done by the 
insured.” 


Many decisions pro and con have been cited in this case by counsel for both 
sides. However, as insurance companies change their standard forms of policy 
from time to time by the insertion of various clauses intended to protect them 
against over insurance, such decisions are not helpful except where they con- 
strue policies containing conditions similar to those found in the policy of the 
New Jersey Company in the instant case. Our attention has been called to but 
two cases where the invalidity condition was in the exact language used in that 
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policy, New Brunswick Fire Ins. Co. v. Morris Plan Bank, 136 Va. 402, 118 S. 
E. 236, and Interstate Automobile Ins. Co. v. Edens (Tex. Civ. App.) reported in 
235 S. W. 671, in each of which cases the policy provided that it should be null 
and void “if at the time a loss occurs there be any other insurance, covering 
against the risks assumed by this policy, which would attach if this insurance 
had not been effected.” The Supreme Court of Appeals of Virginia, and the 
Court of Civil Appeals of Texas, each held that, under the peculiar provisions 
of those policies, the taking of other additional insurance upon the same prop- 
erty without the consent of the other insurer invalidated the policies. The Vir- 
ginia court held, as we do, that the clause involved is unequivocal, and that “to 
disregard it would be to ignore the contract which the parties have entered into 
and expressed by language which can bear but one construction.” 

[2] It is apparent from the journal entry of the common pleas court that the 
Gahagen Company, the chattel mortgagee, was subrogated to the rights of Ball, 
the insured and owner of the property. The rights of the mortgagee are no 
greater than those of the insured; and if the policy is invalid as to the latter, 
certainly no rights accrue to which the mortgagee could be subrogated, since a 
breach by the insured will void the policy as to the mortgagee. New Brunswick 
Fire Ins. Co. v. Morris Plan Bank, supra. 

[3] The Court of Appeals reversed the trial court and remanded the case 
thereto. We gather from the opinion of the appellate court that the remand of 
the case was for the sole purpose of having the trial court enter judgment en- 
forcing contribution between the two insurance companies for the payment of 
the loss, under the provisions of section 9584, General Code. The American Li- 
ability Company was not a party to the action in the trial court, and, unless it 
were made a party with an opportunity for hearing, no judgment against it 
could be rendered in any event. This court has decided that section 9584, Gen- 
eral Code, commonly known as the Valued-Policy Law, did not apply to insurance 
contracts covering personal property. National Fire Ins. Co. v. Dennison, 93 
Ohio St. 404, 113 N. E. 260, L. R. A. 1916F, 992. However, that section cannot 
possibly apply in any case to contributions except such as might be made under 
valid policies; if one of the policies was invalid no contribution could be enforced 
against that insurer. In either aspect of the case the Court of Appeals fell into 
error. 

At the close of the plaintiff’s case, and later, at the close of the entire evi- 
dence, the defendant moved for a directed verdict.in the trial court. Both mo- 
tions were overruled. Upon the undisputed facts. contained in the record, the 
trial court should have sustained the motions of the defendant below; and the 
appellate court should not only have reversed the judgment of the trial court 
but should have rendered judgment in favor of the plaintiff in error. 

The judgment of the Court of Appeals reversing and remanding the case to 
the trial court is reversed, and, proceeding to render the judgment the appellate 
court should have entered, judgment is here rendered in favor of plaintiff in er- 
ror. 

Judgment reversed in part, and final judgment rendered for plaintiff in 
error. 

Kinkade, Matthias, and Day, JJ., concur. 


FIDELITY UNION FIRE INS. CO. v. BALLEW-SATTERFIELD CO. 
(No. 3050.) 
Court of Civil Appeals of Texas. Amarillo. Oct. 3, 1928 
Rehearing Denied Oct. 31, 1928. 
10 Southwestern Reporter (2d) 163 
4. INSURANCE—THEFT OF DEALER’S CAR, LEFT STANDING UN- 
LOCKED WHILE AGENT WENT TO INTERVIEW PROSPECTIVE 
PURCHASERS, HELD WITHIN THEFT POLICY COVERING PROP- 
ERTY “TRANSPORTED IN ORDINARY COURSE OF BUSINESS,” 
BUT EXCLUDING PROPERTY NOT LOCKED WHEN UNATTENDED. 
Company insuring automobile dealer against theft of car held not relieved from 
liability for car stolen while left standing unlocked in street at place to which 
it had been driven by agent for purpose of effecting a sale by provision in policy 
excluding theft of property not securely inclosed and locked when unattended, in 
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view of further provision that property temporarily outside buildings in transpor- 
tation in ordinary course of business should not be excluded. 


(For other cases, see Insurance, Dec. Dig. § 334 [1].) 


5. INSURANCE—THEFT POLICIES COVERING AUTOMOBILES HELD 
BY DEALERS FOR SALE SHOULD BE CONSTRUED WITH REFER- 
ENCE TO DEALER’S CUSTOM IN DISPOSING OF CARS. 

In action on theft policy covering cars handled by dealers, general practice of 
dealers in handling cars for sale should be observed, and policy should be inter- 
preted with consideration of custom of dealers in their efforts to dispose of the 
property. 

(For other cases, see Insurance, Dec. Dig. § 153.) 


6. INSURANCE—RECOVERY ON POLICY HELD NOT LIMITED TO 
AMOUNT OF LOSS STATED IN PROOFS, WHERE THERE WAS NO 
ESTOPPEL OR FRAUD. 

Judgment against insurance company on theft policy held not limited to amount 
of loss stated in proofs, where there was no estoppel or fraud; general rule being 
that loss stated in proofs is not conclusive against assured. 

(For other cases, see Insurance, Dec. Dig. § 550.) 


7. INSURANCE—DAMAGES UNDER POLICY COVERING LOSS OF 
AUTOMOBILE, BY THEFT IS REASONABLE CASH VALUE OF 
PROPERTY IMMEDIATELY BEFORE OR AT TIME OF THEFT. 

In suits on insurance policy to recover for loss of automobiles by theft, measure 
of damages is the reasonable cash value of property immediately before or at time 
it was taken. 

For other cases, see Insurance, Dec. Dig. § 550.) 


Appeal from District Court, Potter County; W. E. Gee, Judge. 

Suit by the Ballew-Satterfield Company against the Fidelity Union Fire In- 
surance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Collins & Houston of Dallas, for appellant. 

Cooper & Lumpkin, of Amarillo, for appellee. 

Haw, C. J. The appellee brought this suit against the appellant insurance 
company to recover the sum of $1,750, alleged to be the market value of a certain 
automobile which was stolen from its possession on the 6th day of July, 1927, 
claiming the right to recover under the terms of a policy of insurance issued by 
the appellant company covering all loss by theft. The policy was issued about 
the Ist day of January, 1927, and by its terms insured appellee for a period of one 
year against loss by theft. 

It is alleged that the automobile was stolen and at the time was of the reason- 
able market value of $1,750, which had not been paid. A copy of the policy of in- 
surance was attached to and made a part of the petition. 

The insurance company answered by general demurrer, general denial, and 
specially alleged that the automobile in question was sold by the plaintiff to one 
Barber, who executed, as security for a part of the purchase money, a mortgage on 
the automobile, and the purchaser, under the terms of the sale and mortgage, was 
in possession and entitled to the possession thereof; that plaintiff unlawfully took 
possession -of the automobile and was holding the same without a foreclosure of its 
mortgage or without doing anything to entitle it to possession thereof, and that 
Barber, seeing his car standing on the streets of Amarillo, took possessions thereof 
and has ever since had possession; that plaintiff was not lawfully in possession of 
the automobile and had no right thereto when the same was repossessed by the pur- 
chaser, Barber, who was the owner of said car, subject only to the mortgage; that 
under the terms and provisions of the policy, plaintiff cannot recover for the act of 
Barber in repossessing himself of said property ; that subsection C under section 3 of 
the rider of said policy reads as follows: 

“Theft, robbery or pilfering (if this policy covers those perils) of any prop- 
erty stored or displayed in any open lot or unroofed space, or in any building not 
securely enclosed and locked when unattended, but this provision shall not affect 
property temporarily outside buildings while being transported or moved in the 
ordinary course of business.” 

It is alleged that this portion of the policy is under exclusion of coverage in 
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said policy and by its terms plaintiff is not entitled to recover because the prop- 
erty was taken when unattended and was on a public street of Amarillo and was 
not securely inclosed and locked, and it is not shown that same was taken while 
being transported or moved in the ordinary course of business and while only tem- 
porarily outside of a building. 

The appellant further alleged that it was not liable under the terms of its policy 
under section (c), which is as follows: 

“Theft, robbery or pilferage, except by a person or persons in the assured’s 
household or in the assured’s service or employment, whether the theft, robbery 
or pilferage occur during hours of service or employment or not, and excepting 
also the wrongful conversion, embezzlement or secretion of a mortgagor or ven- 
dee in possession under a mortgage, conditional sale or lease agreement, and except- 
ing in any case other than in the case of theft of the entire automobile described 
herein, the theft, robbery or pilferage of tools and repairs, equipment, motor 
meter, extra tires, and or tubes, and or rims, and or wheels and or extra or orna- 
mental fittings.” 

The appellant also pleaded the following provision of the policy in bar of 
plaintiff’s right to recover: 

“This entire policy shall be void unless otherwise provided by agreement in 
writing hereto: 

“(a) If the interest of the assured in the subject of this insurance be or be- 
come other than conditional and sole ownership; or in case of transfer or termin- 
ation of the interest of the assured other than by death of the assured, or in case 
of any change in the nature of the insurable interest of the assured in the property 
described herein, whether by sale or otherwise; or, 

“(b) If this policy or any part thereof shall be assigned or any part thereof 
shall be assigned before loss.” 

It is then alleged that the plaintiff was not entitled to recover by reason of the 
fact that it was not the owner of said automobile, but that Barber was the owner 
thereof at the time of the alleged theft, subject only to a mortgage given thereon 
by Barber to secure a debt owing by him to said plaintiff, and by the terms of said 
policy plaintiff, not being the sole owner, could not recover under the policy. 

Upon the trial, it was shown by testimony that Barber purchased the auto- 
mobile and executed certain notes secured by a mortgage to the Automobile Finance 
Company of Galveston, Tex.; that the plaintiff indorsed and guaranteed the pay- 
ment of said notes to said finance company; that thereafter Barber defaulted in 
the payment of some of the notes, and the finance company, through its agent, took 
possession of the car and through another agent sold it, by private sale, to the 
plaintiff, for the amount of the notes, interest, and charges due on the car up to that 
date, and that plaintiff took possession of said car at the time of said sale; that 
after taking possession, plaintiff reconditioned the car by working it over and put on 
new tires and had possession until about the 25th day of July, when one of their 
agents drove the car to the Palo Duro Hotel and left it there temporarily while 
he went into the hotel to get a prospective purchaser for the car, and while said 
agent was away from the car temporarily it was stolen, the circumstances tending 
to show that Barber took possession of it and drove it off; that Barber has never 
been heard from since, and the car has never been recovered. It was shown that 
plaintiff never held any mortgage on the car and never had possession of it «until 
after they purchased it from the Automobile Finance Company. 

The case was submitted to the court without a jury and resulted in a judg- 
ment in favor of appellee for the sum of $1,750, from which judgment this appeal 
is prosecuted. 


The case is before us upon several propositions, which it will not be necessary 
to consider in detail. Some of them are abstract principles of law, and others are 
based upon what appellant asserts is uncontradicted evidence. ‘The propositions 
of law, if admitted to be correct, are not applicable to the facts, and we are not 
prepared to agree to the contention that the evidence is uncontradicted upon the 
questions urged. 


The chattel mortgage which Barber executed authorized the mortgagee in case 
of default to repossess the car and sell it at public or private sale. The court’s 
findings incorporated in the judgment are to the effect that the sale was privately 
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made in accordance with the terms of the mortgage. The evidence sustains this 
finding, and the legal effect of the sale was to vest appellee with the sole and un- 
conditional title to the property. 

[t,2] The appellant contends that because a bill of sale was not executed by the 
finance company to the appellee until several days after the property had been stolen, 
appellee was not the sole and unconditional owner at that time. This contention is 
not sound. The bill of sale was only one evidence of title. A valid title could be 
conveyed under a parole sale, and especially when accompanied by a transfer of 
possession. Except in cases of sales of live stock running on the range, it has always 
been the rule in this state that a bill of sale of chattels is not necessary in order 
to invest title in the purchaser, although the seller agreed to give a bill of sale. 
McKinney v. Fort, 10 Tex, 220; Wells v. Littlefield, 59 Tex. 556. 

[3] Under the power of sale in the mortgage, the finance company had the 
right to take possession of the car and sell it without notice to Barber for the 
purpose of paying the indebtedness against the car, and such a sale vests title in the 
purchaser. Block Motor Co. v. Melia (Tex. Civ. App.) 247 S. W. 666; Oxsheer v. 
Tandy, 11 Tex. Civ. App. 142, 32 S. W. 372; Singer Sewing Machine Co. v. Rios, 
96 Tex. 174, 71 S. W. 275, 60 L. R. A. 143, 97 Am. St. Rep. 901; Jesse French 
Piano Co. v. Elliott (Tex. Civ. App.) 166 S. W. 29; State Exchange Bank v. Smith 
(Tex. Civ. App.) 166 S. W. 666. 

[4, 5] The fact that the car was stolen by Barber or some one else while left 
standing in front of the Palo Duro Hotel, where it had been driven for the pur- 
pose of effecting a sale, does not relieve the defendant of liability. The policy ex- 
pressly states that— 

“This provision shall not affect property temporarily outside of buildings while 
being transported or moved in the ordinary course of business.” 

The rule with reference to the construction of such provisions in dealers’ open 
policies is well expressed in Hunter v. Royal Insurance Co., Limited, 209 App. Div. 
15, 203 N. Y. S. 833, where it is held that the parties undoubtedly contemplated 
that the general practice of dealers in handling cars for sale would be observed 
and that such policy should be interpreted with fair consideration of the custom of 
dealers in their efforts to dispose of the property. This question has been dis- 
cussed by Judge Dunklin, in Security Insurance Co. v. Sellers-Sammons-Signor 
Motor Co. (Tex. Civ. App.) 235 S. W. 617, in which a writ of error was refused, 
and in which it is held that under such a policy the insurance would continue in force 
until the property was delivered to a purchaser, and that the language used in such 
policies will be strictly construed against the company and liberally in favor of the 
insured, and that it must be construed according to the evident intent of the parties 
to be derived from the words used, the subject-matter to which they relate, and 
the matters naturally or usually incident thereto. To the same effect is National 
Surety Co. v. Silberberk Brothers (Tex. Civ. App.) 176 S. W. 97. 

[6] The appellant contends under proper assignment that the court erred in 
rendering judgment for $1,750, when the appellee had stated in the proof of loss 
an amount less than said sum. There is no element of estoppel pleaded or shown 
by the evidence, and the general rule is that in the absence of estoppel or fraud, 
the amount of the loss stated in the proof of loss is not conclusive against the 
assured. 33 C. J. p. 19; 5 Joyce on Insurance (2d Ed.) § 3319; 2 Biddle on In- 
surance, § 1012. 

[7] The evidence of Satterfield shows without contradiction that the fair cash 
market value of the car, at the time it was stolen, was $1,750, and the general rule 
is that in suits on insurance policies to recover for los# of automobiles by theft, 
the measure of damages is the reasonable cash value of the property immediately 
before or at the time it was taken. Finn v. Indemnity Co. of America (Mo. App.) 
207 SW. 175. 

The appellee moved to dismiss the appeal because appellant’s briefs were not 
filed strictly in accordance with the rules of court. This motion was filed prior 
to the summer vacation, and since appellee has had ample time in which to brief 
- /-. and has thoroughly briefed the questions urged, the motion will be over- 
ruled. 


We find no reversible error in the record, and the judgment is affirmed. 





Continental Ins. Co. v. Michaels 


CONTINENTAL INS. CO. v. MICHAELS. (No. 3615.) 
Court of Civil Appeals of Texas. Texarkana. Jan. 23, 1929. 
Rehearing Denied Jan. 31, 1929. 
13 Southwestern Reporter (2d) 465. 

1. INSURANCE—STIPULATION IN FIRE POLICY AGAINST CHANGE IN 

INTEREST OF ASSURED WAS VALID. 

Stipulation in automobile fire and theft policy, providing that it should be 
void if interest of assured in subject of insurance became other than uncon- 
ditional or sole ownership or in case of transfer of interest of assured, was valid. 


(For other cases, see Insurance, Dec. Dig. § 328[1].) 


2. INSURANCE—EVIDENCE SHOWED THAT BUYER BOUGHT INSURED 
AUTOMOBILE WITH RIGHT TO EXCHANGE IT FOR ANOTHER 
AUTOMOBILE, AS REGARDS VIOLATION OF PROVISION AGAINST 
CHANGE IN INTEREST. 

In action on automobile, fire policy to be void if interest of insured was 
changed, evidence held to show that buyer became owner of the insured auto- 
mobile with right, exercisable within reasonable time, if condition of automobile 
was not materially changed, to exchange it for another automobile. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—NO RECOVERY COULD BE HAD UNDER FIRE POL- 
ICY, WHERE INTEREST OF INSURED AT TIME OF DESTRUCTION 
OF AUTOMOBILE HAD CHANGED FROM OWNER TO THAT' OF 
MORTGAGEE. 

Interest of insured in automobile at time of its destruction having changed 
from that of owner to mortgagee, recovery under fire policy making it void for 
change in interest of insured would be denied. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


On Motion for Rehearing. 

4. INSURANCE—RIGHT OF EXCHANGE OF AUTOMOBILE SOLD HELD 
IMMATERIAL, AS REGARDS VIOLATION OF FIRE POLICY TO BE 
VOID ON CHANGE OF INTEREST. 

That buyer had right under agreement with agent to exchange automobile 
purchased for another did not, until such exchange was effected, make the auto- 
mobile purchased any less buyer’s property than it would have been had he had 
no such right, as regards contention that sale of automobile constituted change 
of interest of insured therein, making fire policy on the automobile void. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 


5. INSURANCE—WHETHER SALE CONTRACT OF AUTOMOBILE IN- 
SURED WAS EXECUTED BY INSURED HELD IMMATERIAL, AS 
REGARDS RECOVERY UNDER POLICY VOID FOR CHANGE IN IN- 
TEREST OF INSURED. 

\s regards right of insured to recover for destruction of automobile sold 
under fire policy making it void for change in interest of insured, whether 
sales contract was executed by insured held immaterial, where his undertaking 
under it was performed when he, acting by an agent, delivered the car to pur- 
chaser. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

Error from Harrison County Court; Jno. W. Scott, Judge. 

Action by W. G. Michaels against the Continental Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed and rendered. 

The suit was by the defendant in error against the plaintiff in error on a 
policy issued by the latter to the former, insuring a Ford automobile in the sum 
of $375 against loss by fire or theft, for a period of one year beginning Septem- 
ber 16, 1925. The automobile was damaged by fire on or about July 4, 1926, and 
some of the parts thereto were stolen. In its answer to the suit plaintiff in 
error alleged that the policy contained a provision that it. should be void “if the 
interest of the assured in the subject of insurance be or become other than un- 
conditional and sole ownership, or in case of transfer or termination of the in- 
terest of the assured other than by death of the insured, or in case of any 
change in the nature of the insurable interest of the assured in the property de- 
scribed in the policy, either by sale or otherwise,” and then alleged that the as- 





1062 The Insurance Law Journal, Vol. 72 | May, 1929 


sured (defendant in error) ceased to be such owner, and that a change had taken 
place in the nature of his insurable interest, in that an interest in the property 
had “passed by contract” from him to one J. H. Calloway, “which,” it was 
further alleged, “rendered the policy void.” The policy was a part of the evi- 
dence at the trial, and it contained a stipulation as alleged. The controverted 
question between the parties was as to whether the stipulation had been violated 
or not. With reference to that question defendant in error as a witness testified 
that he was a member of a firm known as the Michaels Motor Company; that 
his firm owned a secondhand Ford coupé, the latter being the automobile in 
question here; that the coupé was not used by his firm, but was kept at its place 
of business; that he authorized one O’Connor, a salesman for his firm, to sell 
the coupé; that a man named Calloway wanted to buy an automobile, and O’Con- 
nor offered to sell him either the coupé or the sedan belonging to the firm; that 
Calloway wanted a car at once, but was undecided as to whether he would buy 
a sedan or the coupé; that possession of the coupé was delivered to Calloway 
June 28, 1926, after he had paid O’Connor $30 of the purchase price thereof and 
had entered into a “conditional sale contract” in writing evidencing a sale by him 
(witness) and a purchase by Calloway of said coupé, in consideration of said $30 
paid as stated and $393 to be paid in monthly installments of $32.75 each; that 
said “conditional sales contract” was filed in the county clerk’s office for regis- 
tration as a chattel mortgage on July 1, 1926. Defendant in error testified, fur- 
ther, that Calloway was to “come back in a day or two,” and that the $30 he 
had paid as stated “was to apply on whichever car he decided to take”—mean- 
ing, it is assumed, that Calloway, if he came back in the time specified, was to 
have a right under the sales contract to take the sedan instead of the coupé; 
and, further, that Calloway never came back, and he (defendant in error) never 
saw him after he took the coupé away. The car was found July 6,,.1926, on a 
road where, it seems,.it was abandoned by Calloway after it was burned. The 
trial was to the court without a jury. The appeal is from a judgment in defend- 
ant in error’s favor against plaintiff in error for $325. 
Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 
Wm. F. Young, of Marshall, for defendant in error. 


Wu.son, C. J. (after stating the facts as above). [1-3] The stipulation in the 
policy set out in the statement above was a valid one, and, if it was violated, op- 
erated to relieve plaintiff in error of the liability defendant in error claimed 
against it. 26 C. J. 228 et seq. Did it appear that the stipulation had been vi- 
olated? Plaintiff in error insists it did, in that the evidence conclusively showed, 
it says, a conditional, if not an absolute, sale of the coupé to Calloway. De- 
fendant in error, on the other hand, insists that the transaction with Calloway 
did not affect defendant in error’s interest in the property, because, he says, it 
passed to Calloway nothing more than an option (that is, a mere right to pur- 
chase the coupé if he chose to do so) he never exercised. We agree with de- 
fendant in error that if the right Calloway acquired was no more than an option 
never exercised, the stipulation was not violated; but, giving full effect to the 
testimony of defendant in error as a witness, referred to in the statement above, 
and to all other testimony adduced on his behalf, we think it nevertheless con- 
clusively appeared that the right Calloway acquired was more than an option— 
that he became the owner of the coupé, with a right, exercisable within a rea- 
sonable time if the condition of the car was not materially changed, to exchange 
it for the sedan. London Assurance Corp. v. Dean (T'ex. Civ. App.) 281 S. W. 
624; Fire Ass’n v. Perry (Tex. Civ. App.) 185 S. W. 374; 26 C. J. 229 et seq. The 
testimony of defendant in error that Calloway “took (quoting) my car and was 
to come back in a day or two” indicated that he was to exercise the right he 
had to exchange the coupé for the sedan within that time; and that having 
failed to exercise it within that time, and not offering to exercise it within the 
six or seven days intervening between the time the coupé was delivered to him 
and the time it was burned, he had forfeited his right to make the exchange. 
It is clear, we think, that the interest defendant in error had in the coupé at the 
time it was burned was not that of an owner, but that of a mortgagee only. We 
have read and considered all the cases (to wit, Home Ins. Co. v. Chowning, 192 
Ky. 327, 233 S. W. 731; Philadelphia Underwriters’ Agency v. Moore [Tex. Com. 
App.| 229 S. W. 491; Ins. Co. v. O’Bannon, 109 Tex. 281; Detroit Fire & Marine 
Ins. Co. v. Boren-Stewart Co. [Tex. Civ. App.] 203 S. W. 382; Terminal Ice 
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& Power Co. v. American Fire Ins. Co. [Mo. App.] 187 S. W. 565; and Southern 
Casualty Co. v. Landry [Tex. Civ. App.] 266 S. W. 806) cited by defendant in 
error as supporting his contention, and think none of them does so. 

The judgment will be reversed, and judgment will be here rendered that. de- 
fendant in error take nothing by his suit against plaintiff in error. 

On Motion of Defendant in Error for a Rehearing. 

[4, 5] In connection with the motion, we have again considered the evi- 
dence in.the statement of facts sent to this court, and do not agree with defend- 
ant in error in his view that the appeal was disposed of under a misapprehen- 
sion of the facts “in several very material particulars.” The “conditional sale 
contract” referred to in the opinion reversing the judgment was not between 
Calloway and the General Moters Acceptance Corporation, as is stated in the 
motion, but it purported to be between Calloway and the Michaels Motor Com- 
pany. It was in fact, as shown by uncontradicted testimony, between Calloway 
and O’Connor; the latter acting in the matter as the agent of both defendant in 
error and the Michaels Motor Company. The contract was executed by Cal- 
loway, and it was not pretended that Mrs. Robertson, who acted at O’Connor’s 
instance (it seems from her testimony as a witness) in filling blanks in the 
printed form used, did not act within the implied authority conferred by Callo- 
way when he executed the instrument with blanks unfilled therein. J. W. 
Jenkins Sons Music Co. v. Johnson, 175 Mo. App. 355, 162 S. W. 308; 13 C. J. 
308; 2 C. J. 1242 et seq.; 1 R. C. L. 1008, 1012, 1018; 41 C. J. 420. Unquestion- 
ably, for anything to the contrary appearing in the record sent to this court, 
Calloway was bound by the sales contract; and the only option he had, if any, 
under it was to exchange the coupé for the sedan, if he chose to do so within 
the time contemplated. The coupé became his property when it was delivered 
to him, and unquestionably, had he made the payments as agreed upon, he 
could have held it as against defendant in error. The fact that Calloway had 
a right under his agreement with O'Connor, the agent in the transaction of both 
defendant in error and the Michaels Motor Company, to exchange the coupé 
for the sedan, did not until such an exchange was effected make the coupé any 
less his property than it would have been had he had no such right. We did 
not and do not think it was of any importance to the rights of the parties wheth- 
er the sales contract was executed by defendant in error or not; for his under- 
taking under it was performed when he, acting by O’Connor, delivered the coupé 
to Calloway. 

The motion is overruled. 


HIRAMATSU vy. MARYLAND INS. CO. (No. 4684.) 
Supreme Court of Utah. Dec. 20, 1928. 
273 Pacific Reporter 963 

1. INSURANCE—COMPLAINT, ALLEGING FAILURE OF INSURER TO 
REPAIR AUTOMOBILE DAMAGED IN COLLISION IN ACCORDANCE 
WITH AGREEMENT THEREFOR, STATED CAUSE OF ACTION. 
Complaint alleging agreement whereby insurance company agreed with owner 

to make all necessary and proper repairs and replacements on automobile damaged 

in collision, and that insurer, in pursuance of such agreement, undertook to make 

such repairs, but failed and neglected to do so, held to sufficiently state a cause of 

action, whether or not it was the kind of a cause maintainable under the policy. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE—INSURED’S FAILURE TO MAKE SELLER AND AS- 
SIGNEE OF CONDITIONAL CONTRACT PARTIES TO ACTION 
AGAINST INSURER FOR DAMAGES TO AUTOMOBILE WAS NOT 
ERROR. 


Failure of insured to make seller and assignee of conditional sales contract 
parties to action against insurer to recover for damages to automobile in collision 
was not error, in absence of showing on face of complaint that such parties were 
real parties in interest, in view of fact that allegation as to such matter in answer 
was insufficient in that it merely alleged that such parties were real parties in interest 
without any facts showing wherein or in what particular they were a party in in- 
terest at time action was commenced 


(For other cases, see Insurance, Dec. Dig. § 624[5].) 
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3. INSURANCE—INSTRUCTION THAT ACTION AGAINST INSURER 
WAS PREMATURE, IN CASE INSURER, AFTER REFUSAL OF TEND- 
ER, UNDERTOOK TO FURTHER REPAIR AUTOMOBILE SUFFIC- 
IENTLY PRESENTED ISSUE. 

Instruction, in action against insurer to recover for damages to automobile 
in collision, to effect that action was prematurely brought, in case insurer, after 
insured’s refusal of tender of automobile, undertook thereafter to further repair 
it and replace the broken parts in accordance with the terms of the policy, suffi- 
ciently presented issue as to action being premature on ground that insurer had not 
had opportunity to repair the automobile and tender it back to insured. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

4. INSURANCE—INSURER, OFFERING TO REPAIR AUTOMOBILE DAM- 
AGED IN COLLISION, WITHOUT SUGGESTING APPRAISEMENT. 
COULD NOT THEREAFTER URGE FAILURE OF APPRAISAL OR 
ARBITRATION. 

Where insurer in policy covering damage to automobile in collision offered to 
repair and replace broken and injured parts with like kind and quality, without 
asking or suggesting appraisement as provided in policy, and insured accepted the 
offer and delivered car for such purpose, the insurer was in no position to there- 
after urge a want or a failure of an appraisal or an arbitration. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

7. INSURANCE—AGREEMENT FOR REPAIR OF AUTOMOBILE DAM- 
AGED IN COLLISION WAS WAIVER OF RIGHT TO HAVE DAM- 
AGES FIXED BY APPRAISERS. 

Where owner and insurer of automobile against damage in collision entered 
into an agreement after collision for repair and replacement of broken parts of the 
car, there was a waiver of the right to have damages or cost of repairs fixed by 
appraisers in accordance with terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

\ppeal from District Court, Salt Lake County; Nephi J. Bates, Judge. 

Action by George H. Hiramatsu against the Maryland Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Henry D. Moyle, of Salt Lake City, for appellant. 

Irvine, Skeen & Thurman, of Salt Lake City, for respondent 

Straup, J. The plaintiff resided at Preston, Idaho. In May, 1924, he purchased 
from the Service Motor Company at Logan, Utah, a Lincoln sedan motor car under 
a title retaining contract which thereafter was assigned to Thatcher Bros. Banking 
Company of Log: in. The contract called for $156.89 monthly payments, the last 
installment of which fell due November 6, 1925. 


On May 9, 1925, and for one year thereafter, the defendant insured the plain- 
tiff against loss or damage of his car caused by collision or upset. The policy, 
among other things, provided that the defendant should not be liable beyond the 
actual cash value of the property at the time any loss or damage occurred, and in 
no event for an amount in excess of what it would cost to repair or replace the 
automobile or such parts thereof as were damaged with other of like kind and 
quality, and that such ascertainment or estimate was to be made by the assured and 
the defendant, and, if they differed, then by appraisal as by the policy provided; 
that, in case the assured and the defendant failed to agree as to the amount of loss 
or damage, each, on a written demand of the other, was required to select a com- 
petent and disinterested appraiser, and the two appraisers a competent and dis- 
interested umpire. The appraisers were required to appraise the loss and damage, 
and, if they disagreed, their differences were to be submitted to the umpire, who 
with one of the appraisers concurring, could determine the amount of the loss or 
damage. 

It is further recited in the policy that the automobile was delivered by the 
Service Motor Company of Logan, Utah, vendor, to the plaintiff, vendee, under 
a conditional sale contract under which there was, when the policy was issued, 
an unpaid balance of $2,824, and that any loss under the policy due the plaintiff 
was to be paid to him “the Service Motor Company and Thatcher Brothers Bank- 
ing Company as interest may appear.” The policy further provided that the de- 
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fendant should not be held to have waived any provision or condition of the policy 
or any forfeiture thereof by any requirement, act, or proceeding on its part relat- 
ing to the appraisal, and that no suit or action on the policy or for the recovery 
of any claim thereunder was sustainable in any court, unless the assured had fully 
complied with all of the requirements and conditions of the policy on his part to 
be complied with. On October 11, 1925, while the policy was in full force and effect, 
the automobile, while driven by the plaintiff on a highway in Idaho, was damaged 
in a collision. The automobile was thereafter brought to Logan, where it was in- 
spected by the defendant, and later was sent by it to Salt Lake City for repairs. 

In a complaint filed in the district court of Salt Lake county by the plaintiff 
against the defendant on November 18, 1926, he, among other things, alleged the 
issuance of the policy, the collision, and damage of the automobile; that the top, 
frame, chassis, and fenders were broken, bent, and damaged; that on November 
25, 1925, the defendant and the plaintiff “entered into an oral agreement waiving the 
appointment of appraisers and an umpire” as provided by the terms of the policy, the 
“defendant on its part agreeing to repair and replace the broken and damaged parts 
of said sedan with other of like kind and quality pursuant to the terms and pro- 
visions of said policy of insurance,” the plaintiff on his part in full compensation 
and settlement of his claim under said policy of insurance agreeing to accept said 
sedan upon the completion of such repairs and replacements.” It then is alleged: 
“That defendant thereupon took said sedan and undertook the making of said repairs 
and replacements, and on or about April 1, 1926, tendered said sedan to plaintiff 
and demanded that plaintiff, as a condition precedent to the return of said sedan, 
sign a full release of all claim for damages under said policy of insurance. That 
defendant failed to repair said sedan and replace the broken parts thereof pursuant 
to said terms of said policy of insurance in this, that at the time of said tender the 
doors, body, frame, chassis and fenders were in a broken, twisted, uneven aud bent 
condition, the top thereof bent and uneven and the paint on the body uneven and 
patchy, and that because of defendant’s said failure to make said repairs and re- 
placements pursuant to the terms of said policy of insurance, and that because of 
the condition of the sedan aforesaid at the time of said tender, plaintiff refused to 
sign said release, and that defendant then and there refused to deliver said sedan 
to plaintiff or to make said repairs or replacements.” 


It is further alleged that the value of the sedan immediately before the col- 
lision was $3,700, but thereafter, by reason of the damage to it, was only $1,000, 
and that the cost of making the repairs and replacements as agreed on was: Cost 
of body and top, $2,175; cost of four fenders, $120; of new frame, $300; labor, $105; 
total $2,700. For this amount plaintiff demanded judgment. 

The defendant by its answer admitted that it agreed to repair and replace 
the broken and damaged parts of the automobile with other of like kind and quality 
pursuant to the terms of the policy, and that the plaintiff had agreed to accept the 
automobile upon the completion of the repairs and replacements in full settlement of 
his claim under the policy. It further alleged that it undertook to comply with 
the terms of the policy, and denied that any agreement had been entered into 
waiving the appointment of appraisers or of an umpire, and, if any such agree- 
ment was entered into, it was without consideration or authority, and was void. 

The defendant further alleged that, after it had undertaken to make the re- 
pairs and replacements, the plaintiff, on April 1, 1926, commenced an action against 
the defendant, in the trial of which the defendant introduced evidence to show 
that the repairs had not then been completed, and that the repairs and replacements 
could not be made and completed until certain parts had been obtained from the 
manufacturer, whereupon the action on plaintiff's motion, was dismissed; that, 
since this action was commenced, the broken parts had been fully repaired and re- 
placed, and a tender made to the plaintiff of the automobile; that this action was 
brought prematurely, and that the former action was a bar to this; and that the 
plaintiff was not the only real party in interest, but that the Service Motor Company 
and Thatcher Brothers Banking Company also were real parties. 

The defendant further alleged that, when this action was commenced, a prior 
action was pending in the same court wherein the plaintiff was plaintiff and the de- 
fendant George Barlow, doing business as the Detroit Metal Works, and the Social 
Hall Garage were defendants, wherein it was alleged that the plaintiff was the 
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owner and entitled to the immediate possession of the automobile, and that the de- 
fendants wrongfully had converted and disposed of it to their own use, to plaintiff's 
damage in the sum of $2,000; the defendants Barlow and Social Hall Garage having 
been employed by the defendant to make the repairs and replacements on the auto- 
mobile. 

Upon these issues and a reply filed by the plaintiff the case was tried to a 
jury, who rendered a verdict in favor of the plaintiff for $2,225. From the judg- 
ment entered thereon defendant has prosecuted this appeal. 

Numerous errors are assigned: That the complaint does not state a cause 
of action for a recovery of the value of repairs and replacements; that Thatcher 
Bros. Bankers and the Service Motor Company “were real parties in interest 
and not bound by the judgment”; a prior suit was pending; the action prema- 
turely brought because brought prior to a tender and before and without an ap- 
praisal and arbitration; failure of proof of the alleged tender and of the alleged 
waiver of arbitration; that the verdict is excessive; and alleged errors relating to 
the charge and to the evidence. 


[1] It is contended the complaint does not state a cause of action because 
it seeks, as is claimed, to recover the difference between the value of the car 
before and after the collision, and that the only cause under the policy open to 
the plaintiff was to recover the value of the repairs and replacements. The com- 
plaint, among other things, states that an agreement was entered into whereby 
the defendant agreed to make all necessary and proper repairs and replacements 
with like kind and quality; that, in pursuance thereof, the defendant undertook, 
but failed and neglected, to do so; the value of the car immediately before and 
after the collision; the total cost of the enumerated and necessary repairs and 
replacements; and that the defendant, notwithstanding it had failed to put the 
car in the condition it had agreed to do, demanded a full release and acquittance 
from the plaintiff of all claims and demands before surrendering up the car, 
which the plaintiff, because of the unrepaired condition, refused to do. We think 
a sufficient duty or obligation, and a breach or delict thereof, on the part of 
the defendant, with resulting injury, were sufficiently alleged to constitute a 
cause of action. Whether it is the kind of cause maintainable under the policy 
is not the determining factor in considering the sufficiency of the complaint, for 
one may state a good cause of action and yet may not be entitled to prevail on it. 

[2] It further is claimed the Service Motor Company and Thatcher Bros. 
Banking Company were real parties in interest. This because of the provision in 
the policy that any loss was to be paid to the assured, the Service Motor Com- 
pany, and to the bank. The policy was not attached to the complaint, nor was 
the substance averred as to whom the loss was: payable. That the Service Mo- 
tor Company or the bank was a real or necessary party thus does not appear on 
the face of the complaint. The matter, however, is alleged in the answer. But 
it is insufficiently alleged, in that it is not alleged that either had any interest 
in the subject-matter of the action when it was commenced. 

It is merely alleged that they “are real parties in interest.” But not any- 
thing is, nor are there any facts, alleged to show wherein or in what particular 
either of them was a party in interest when the action was commenced. That 
was essential if the defendant desired to tender an issue in such respect. Nor 
did the defendant ask that the Service Motor Company or the bank be made a 
party. It merely averred the conclusion that they were real parties in interest, 
and there rested the matter without invoking any action or asking any relief in 
such particular or without asking that either be brought in or required to set 
up its claim and have it adjudicated. The general demurrer did not reach it. No 
special demurrer was interposed, and, if one had been interposed, it would have 
been of no avail, for the point was not patent on the complaint. The defendant 
averring the matter in manner indicated, but invoking no action or asking any 
relief concerning it, presents no ruling for review, and thus shows no error or 
prejudice in the premises. The plaintiff says the evidence without dispute shows 
that, after the policy was issued, and long prior to the commencement of the 
action, he had fully paid the last installment of the purchase price of the car, and 
thus had discharged whatever lien and all interest the ‘Service Motor Company 
and the bank had in or to the car. But that is no answer to the point under con- 
sideration. If in fact the Service Motor Company or the bank when the action 
was commenced had a lien on or an interest in the car, and by reason thereof, 





Auto. } Hiramatsu v. Maryland Ins. Co. 1067 


and to that extent, was entitled to payment of whatever loss was due the 
plaintiff, any adjudication on the matter, whether on undisputed or conflicting evi- 
dence, could not be binding on the Service Motor Company or the bank. 


The defendant further contends the plaintiff should not prevail because of a 
prior pending action. The record shows two actions were commenced prior to 
this. The first, brought in April, 1926, on a partial trial, was dismissed by the 
plaintiff prior to the commencement of this action. It is not pointed out, nor 
do we see, wherein that action became or constitutes a bar to this. We thus 
dismiss reference to it. The second action was commenced in July, 1926, against 
the defendant George Barlow doing business under the name of the Detroit 
Metal Works and the Social Hall Garage. In that action it was alleged that the 
plaintiff, the owner of the car of the value of $2,000, was entitled to the immediate 
possession of it, hut that the defendants unlawfully converted and disposed of 
it to their own use, to plaintiff's damage in the sum of $2,000. That action was 
pending and undetermined when this action was commenced in November, 1920. 
The defendant offered in evidence the record of the second and pending action. 
On plaintiff's objection the evidence was excluded. Complaint is made of that, 
and the principle invoked or urged that, where two remedies exist, and the one in 
whose favor they exist elects to proceed for the enforcement of one and insti- 
tutes a proceeding therefor, he cannot avail himself of the other while such pro- 
ceeding is pending. But the two actions are not for the same thing. They are 
for different causes, though growing or arising out of the same transaction. They 
do not involve or constitute mere remedies or an election of remedies. Admit- 
tedly the car was delivered to the defendant with the agreement that the defend- 
ant was to repair it and put it in as good condition as it was just before the colli- 
sion. It is the plaintiff's contention that the defendant failed and neglected to 
put the car in such condition; that in April, 1926, the defendant, while the car 
was still defective, and not properly repaired, offered to turn it back to the plain- 
tiff, but, on condition that he sign a release or acquittance releasing the defendant 
from all claims and demands, asserted that it would make no further repairs or 
replacements, and refused to surrender up the car until the plaintiff signed the 
release, which he refused to do because the car was not, as he claimed, repaired 
and put in condition as the defendant had agreed to do. The defendant, under 
plaintiff’s view, failing and refusing to repair the car as it had agreed to do, had 
no right to withhold the car from him; that he thus was entitled to reclaim and 
possess it, and was also entitled to have the car put in as good condition as it 
was just prior to the collision or in dollars and cents to be made whole for the 
loss sustained by him by reason thereof. Hence the two actions; one to get pos- 
session of the car, the other compensation for the loss sustained because of the 
collision. We think the two causes different. Certainly, on plaintiff's theory, 
the defendant could not refuse to put the car in proper condition and at the same 
time withhold the possession of it from him. On plaintiff's theory of the faulty and 
inefficient repairs and of the defendant’s refusal to make proper repairs, the defend- 
ant had no lien on the car for the defective repairs made by it. The plaintiff, un- 
der such circumstances, demanding the car back and reclaiming it, could not be re- 
garded as having waived compensation for the loss sustained by reason of the collis- 
ion. Plaintiff’s right to demand and reclaim the car was not dependent upon the 
fact of whether the defendant had or had not properly or efficiently made the re- 
pairs. If, after he had surrendered the car to the defendant on an agreement that 
the defendant was to properly and efficiently repair it, the plaintiff demanded it 
back and-received it before the defendant had opportunity or a reasonable time to so 
repair and condition it, such demand and reclaim might well be a defense to plaintiff’s 
claim of the defendant’s breach of contract to repair the car, but not as to his right 
to demand and repossess it. But, as presently will be seen, such proposition was 
taken care of by the charge; hence we perceive no prejudical error in the refusal of 
the proffered evidence. 


[3] This brings us to the further point that the action was brought prematurely. 
This is claimed on the grounds (1) that it was brought before the defendant had 
opportunity to repair the car and before. the defendant had tendered it back, and 
(2) before without an appraisal and arbitration were had. As to the first, the evi- 
dence is in conflict. The plaintiff adduced evidence to show that the defendant, 
the last part of March or the first part of April, 1926, notified the plaintiff that the 
car had been repaired and was ready to be delivered back; that the plaintiff disap- 
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proved the repairs; that the defendant asserted it would not further make any ex- 
cept minor repairs of no consequence; and that the defendant in all events refused 
to deliver the car back until the plaintiff signed the release. The defendant denied 
any tender made at ‘that time or that the repairs had been then completed, and gave 
evidence to show that, after the action was commenced, the defendant completed the 
repairs, and made the replacements in accordance with its agreement, but that 
refused to deliver the car up until the release was signed by the plaintiff. As 
to that the court charged the jury that, if the defendant tendered the car to the 
plaintiff on or about April 1, 1926, and the plaintiff refused the tender, and that 
the defendant thereafter and prior to the commencement of the action undertook 
to further repair it and replace the broken parts in accordance with the terms 
of the policy, and that, before the defendant had completed the additional re- 
pairs and replacements and had tendered the car back this action was com- 
menced, then it was prematurely brought, and the jury directed to render a 
verdict in favor of the defendant. 

[4] The second ground is equally untenable. After the collision had occurred, 
neither the plaintiff nor the defendant asked that the loss or damage be ap- 
praised or determined by appraisers or what could be repaired and what not, 
or what had to be replaced. The defendant, without asking or suggesting any 
appraisement, offered to repair and replace the broken and injured parts with 
like kind and quality and to put the car in as good condition as it was immedia- 
tely before the collision. The plaintiff accepted the offer, and delivered the car 
over for such purpose. After repairs were made, a dispute arose as to the 
character, quality, and efficiency of them. The defendant contended the car 
was put in a good and proper condition, refused to do anything more or make 
any further repairs or replacements, and demanded a release and acquittance 
before delivering the car back. The plaintiff contended the contrary, and refused 
to sign the release. No request or suggestion was made by the defendant that 
the dispute or controversy be submitted to appraisers or to arbitration. Accord- 
ing to the evidence on behalf of the plaintiff, the defendant but asserted it had 
done all it was going to do, and demanded the release and acquittance before 
the plaintiff could have the car back. Under such circumstances, the defendant 
is in no position to urge a want or a failure of an appraisal or of an arbitration. 

[5] Now, as to the questions of sufficiency of the evidence, the measure of 
the loss or damage and the amount of the verdict: The defendant urges that, 
inasmuch as the plaintiff consented to the repairs and replacements to be made 
by the defendant, the measure of the loss or damage was the difference between 
the value of the car as repaired and the value of it had the repairs been full and 
complete as agreed and undertaken by the defendant to be made, and that there 
was no evidence to show any such difference. The proposition ordinarily may be 
conceded when repairs so far as made are proper and efficient and may be 
utilized to an advantage and the car put in a proper condition by but making 
further or additional repairs or replacements. But here we again find a sharp 
conflict in the evidence. It is the contention of the plaintiff that the top, body, 
fenders, and frame of the car were so badly injured and broken as to be irre- 
parable, and thus required replacements of new parts; that none of these were 
replaced, but only patched up, and defective work and repairs covered with 
paint, and that the old parts as replaced were of no service or value, and that 
to put the car in as good condition as it was just prior to the collision required a 
removal or discard of the defectively repaired parts and a replacement:of them 
by new parts at a cost of $2,300. The plaintiff adduced some substantial evidence 
in support of the contention. The defendant adduced considerable evidence 
to the contrary, and to the effect that in some particulars replacements were 
made, but in the main the bent and broken parts were repairable, and that they 
were repaired in a good, workmanlike manner and the car put substantially in 
as good and servicable condition as it was before the collision. Upon this point 
the merits of the lawsuit largely depend. As to it the apparent weight of the 
evidence is in favor of the defendant. There, however, is sufficient competent 
evidence to support the contention of the plaintiff and to raise a substantial con- 
flict in the evidence. The verdict rendered by the jury was for $2,225. Though 
we would have been better satisfied with’ a different or modified verdict, 
yet, on the record, we cannot say the verdict as rendered is so manifestly against 
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the weight of the evidence as to indicate the jury misconceived or disregarded 
the evidence or the charge or acted through prejudice or bias, or that the trial 
court abused its discretion in refusing to grant a new trial on the defendant’s 
motion. 

[6] The defendant requested the court to charge that, if the defendant had 
not completed the repairs and had not tendered the car as fully completed until 
after the commencement of the action the verdict should be for the defendant. 

The court gave the request, but added, “unless the defendant refused to 
complete the repairs.” Complaint is made of what the court added on the ground 
that there was no evidence to show the defendant had refused to complete the 
repairs. We think there is evidence to show it had. And then it is doubtful if 
the defendant was entitled to a charge as requested. But, assuming it was, the 
request was not injuriously affected to the defendant’s prejudice by what was 
added. 

[7] Complaint also is made of the charge that the parties, by entering into 
an agreement for the repair and replacement of the broken parts of the car, 
waived the right to have the damages or cost of the repairs fixed by appraisers. 
On the record and for the reasons heretofore stated we think the direction as 
to such waiver was properly given. 

Complaints are made of other portions of the charge and rulings relating to 
evidence. We consider them rather unimportant and the rulings complained of 
not of such character as calculated to induce or influence the verdict as rendered. 

The judgment is thus affirmed, with costs to the respondent. 

Thurman, C. J., and Cherry, Hansen, and Gideon, JJ., concur. 
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CASUALTY 


LICHT v. NEW YORK INDEMNITY CO. 
Court of Appeals of New York. Dec. 31, 1928. 
164 Northeastern Reporter 910. 

1. INSURANCE—DISHONEST BOOKS FOR PURPOSE OF DECEIVING 
CUSTOMERS OR CREDITORS HELD INSUFFICIENT TO ESTAB 
LISH LIABILITY UNDER THEFT POLICY. 

Dishonest books, kept by insurer for purpose of deceiving customers or credit- 
ors, held insufficient to establish liability under theft insurance policy requiring in- 
sured to keep books and accounts in order to accurately determine the loss. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

2. INSURANCE—COURTS SHOULD NOT TAKE RESTRICTED VIEW OF 
CLAUSE OF INSURANCE POLICY REQUIRING KEEPING OF BOOKS 
AND ACCOUNTS. 

Courts should not take a narrow and restricted view of clause of insurance 
policy relative to keeping of books and accounts to defeat a claim otherwise unas- 
sailable, and honest books and vouchers may supply basis for accurate estimate of 
loss, though entries are made in a crude, unscientific manner and require explana- 
tion and even supplement by oral statement. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Adolph Licht against the New York Indemnity Company. Judgment 
of the Trial Term entered on the verdict of a jury in favor of plaintiff was unan- 
imously affirmed by the Appellate Division (222 App. Div. 818, 226 N. Y. S. 852), 
and defendant appeals. Reversed and rendered. 

Sidney J. Loeb and Leon M. Prince, both of New York City, for appellant. 

Alfred B. Nathan and Emil Weitzner, both of New York City, for respondent. 

LEHMAN, J. The plaintiff, a dealer in furs, procured from the defendant a 
$10,000 policy upon the furs, insuring the plaintiff against a loss thereof through 
burglary. He asserts that about six months later his shop was entered by burglars 
and furs of a value exceeding $17,000 were removed therefrom. 

The policy provided “that the company shall not be liable * * * unless books 
and accounts are kept by the assured and are kept in such manner so that the exact 
amount of the loss can be accurately determined therefrom by the company.” The 
defendant asserted that the provisions of the policy in reference to the keeping oi 
books were not observed by the plaintiff. 

[1] ‘The case for the plaintiff was largely made through a stock book which 
had been kept by him. This contained an inventory of stock taken by the plaintiff 
when the books were first opened. It showed (1) garments purchased by the plain- 
tiff for resale, (2) skins purchased by the plaintiff to be used for manufacturing 
and repairs, and (3) garments manufactured by the plaintiff. Concedely the items of 
garments purchased by the plaintiff showed valuations above the actual cost of the 
garments; indeed, above the sales price of garments. which were _ sold. 
The purpose of the exaggeration was to enable the plaintiff to assert 
to customers that he was selling the garments below costs. The items of 
skins purchased by the plaintiff showed the actual cost of the skins which were 
used in garments made up by the plaintiff. These items were not intended to be 
shown to customers, for customers would not know, unless informed by the plain- 
tiff, what particular skins were used in the manufacture of a particular garment. 
Without such information and information as to the cost of manufacture, a cus- 
tomer could not determine the cost of any garment manufactured by the plaintiff. 
Neither could an accountant examining the books of the plaintiff. 

The plaintiff asserts that the cost of the garments manufactured by him was 
correctly estimated by him and entered into the inventory or stock book correctly. 
He supplied by oral testimony the items which he says entered into the estimated 
cost of the garments manufactured by him. The plaintiff further showed invoices 
for finished garments which he had bought. He claimed that these invoices repre- 
sented the actual cost of garments which were entered at a fictitious valuation. 

The jury chose to believe the plaintiff’s testimony that he had honestly entered 
the estimated cost of the garments he manufactured in his book, though he concedes 
that the price of finished garments was fictitious. It chose to believe that the plain- 
tiff showed the correct invoices for the finished garments. Indeed, apparently it 
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chose to believe anything the plaintiff asserted, even that burglarious entry into and 
exit from his premises had been made through a hole fourteen inches high and eight 
inches wide. Perhaps we may not say that the plaintiff’s testimony is so evidently 
false that as a matter of law it constitutes no evidence. 

We may assume that all this evidence is true. The parties have, however, 
stipulated that the assured must furnish other evidence than his own testimony as 
to the amount of his loss. He agreed to keep books and accounts “in such manner 
that the exact amount of the loss can be accurately determined by the company.” 
If he failed to keep such books, the jury might not estimate the loss from. oral 
testimony. 

[2] It has been said that the “courts should not take a narrow and restricted 
view of the clause relative to the keeping of books and accounts to defeat a claim 
otherwise unassailable.” Mord v. New York Indemnity Co., 216 App. Div. 252, 
214 N. Y. S. 693, affirmed 244 N. Y. 589, 155 N. E. 908, and cases there cited. We 
accept that policy as a guiding principle. Within the meaning of the contract of 
insurance, honest books and vouchers, though the entries be made in a crude, un- 
scientific manner and require explanation and even supplement by oral statement, 
may yet supply the basis for an accurate estimate of the loss. At least, however, 
the books must be intended to reflect truly the cost or value of the goods insured. 
Books intended to deceive are not in any true sense books of account. 

From the inventory or stock book, the company might determine what garments 
were unsold and in stock at the time of the burglary. That book would not disclose 
the true price of garments bought by the plaintiff. It is said that the invoices show 
the true price, but a comparison of invoices and book price shows that the invoice 
price does not match the book price of any garment. Only when we obtain the 
clue to the discrepancy through the testimony that the book price is fictitious are 
we in a position to use the invoices to determine the value of the garments which 
have been stolen. Then we must begin determination of the loss by discarding the 
book value. 

Perhaps in some instances the description of the garments in the invoices and 
the description in the books is so similar as to justify finding of identity. Not in 
all. The plaintiff's testimony shows that in some instances there is no basis for 
identification of items except the word of the plaintiff that the garment represented 
by a book entry is covered by a particular invoice. Nor are we in better position 
in regard to the cost or value or garments manufactured by the plaintiff. There 
the book value is in the main merely the estimate of the plaintiff, and rests upon 
his own word as to the items of that cost or value. If the plaintiff's book had been 
honestly kept, the book entry might be sufficient as a basis for computation of loss. 
3ooks which are intended to represent the true condition of a business in them- 
selves contain some guarantee of accuracy. Even though some items are defect- 
ively entered or computed, the books at least give some guaranty of good faith and 
honesty. Not so, where the books are not intended to reflect the condition of the 
business, and the business man who kept them is compelled to concede that at least 
some of the items were entered to deceive. Then there is no substantial probative 
force in any entries of value in the books. Loss in such case cannot be computed 
from the books and accounts, but only from the testimony of the claimant. 

The plaintiff agreed to keep books and accounts from which the loss might be 
computed. He chose to keep his books dishonestly, to deceive his customers. Books 
so kept constitute no basis for computation of any loss. The same policy, which 
requires the courts to hold that the terms of the contract of insurance are complied 
with by a reasonable and honest effort to keep accurate books and accounts, re- 
quires also a decision that dishonest books intended to deceive customers or credit- 
ors are insufficient for that purpose. 

The judgment of the Appellate Division and that of the Trial Term should be 
reversed, and the complaint dismissed, with costs in all courts. 

Cardozo, C. J., and Pound, Crane, Andrews, Kellogg, and O’Brien, JJ., concur. 

Judgments reversed, etc. 
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NOSONOWITZ v. EAGLE INDEMNITY CO. 
City Court of New York, Trial Term. September 17, 1928. 
232 New York Supplement 643 
1. INSURANCE—REPRESENTATION THAT INSURED, WHO PRE- 

VIOUSLY MADE CLAIM UNDER “ROBBERY” POLICY, HAD NOT 

CLAIMED INDEMNITY FOR BURGLARY OR THEFT, HELD TO 

AVOID ROBBERY POLICY. 

Statement in burglary, larceny, and robbery policy that insured had not 
sustained “any loss by burglary or theft of any kind nor received nor claimed 
indemnity for loss by burglary or theft of any kind, * * * nor has such in- 
surance been canceled within the last five years,” held misrepresentation which 
entitled insurer to avoid policy, where insured had previously filed claim under 
“personal hold-up policy” issued by another company, which was subsequently ad- 
justed and said policy canceled by insurer, as against contention that, because term 
“robbery” was not mentioned in representation, statement was justified; “rob- 
bery” being a theft committed in a particular manner. 

(For other cases, see Insurance, Dec. Dig. § 286.) 


Action by Sol A. Nosonowitz against the Eagle Indemnity Company. Ver- 
dict directed for defendant. 


Goldstein & Goldstein, of New York City (Jonah J. Goldstein, of New York 
City, of counsel), for plaintiff. 

Frank J. O'Neill, of New York City (Barnett Cohen, of New York City, of 
counsel), for defendant. 

Ryan, J. [1] The defendant issued to the plaintiff a policy of insurance in- 
demnifying plaintiff against all direct loss sustained by burglary, larceny, 
or theft of property within the entire premises occupied by plaintiff. And in 
consideration of an additional premium and on the same day attached a rider 
or an indorsement to the policy aforementioned whereby the defendant in- 
sured plaintiff against robbery (commonly known as hold-up). In taking out 
said insurance a number of representations were made by the insured (plaintiff), 
but among them only one is material here, and that is as follows: “10. Insured 
has not sustained any loss by burglary or theft of any kind, nor received nor 
claimed indemnity for loss by burglary or theft of any kind, nor been declined 
burglary or theft insurance, nor has such insurance been canceled within the 
last five years, except as follows; no exceptions.” A loss admittedly covered 
by the policy occurred whereby plaintiff lost property to the value of $1,865 by 
robbery. Plaintiff brings this action to recover the amount of said loss under 
the robbery policy. The defendant has set up two separate defenses: (1) That 
the statement made by plaintiff to the effect that he had not sustained any loss 
by burglary or theft of any kind nor received nor indemnity for loss by burglary 
or theft of any kind was false. Plaintiff had claimed and received indemnity for 
a loss by burglary or theft with the Fidelity & Casualty Company of New York 
and (2) that the burglary or theft insurance policy which had theretofore been 
issued in plaintiff's favor by the Fidelity & Casualty Company of New York had 
been canceled by the company. The action came on for trial before the court and 
a jury. No testimony was taken—both sides stipulating the facts and intro- 
ducing in evidence various exhibits. Each side then moved for the direction 
of a verdict. It is concedea that prior to the issuance of the policy involved in 
this case plaintiff held a “personal hold-up policy” issued to him by the Fidelity 
& Casualty Company of New York, indemnifying him from all loss by robbery 
or holdup of property from his person, and it is conceded that plaintiff filed a 
claim under that policy, together with a statement and proof of loss, which claim 
was subsequently adjusted and a draft issued to him by said Fidelity & Casualty 
Company, which company thereupon canceled said policy previously issued to the 
plaintiff. The question is therefore presented: Was there a misrepresentation 
on the part of the plaintiff in obtaining the policy now under consideration from 
the defendant company? And did the cancellation of the policy by the Fidelity 
& Casualty Company breach the warranty of the plaintiff with this defendant? 

The representation referred to is in the alternative and uses these words: 
“The insured has not sustained any loss by burglary or theft of any kind.” 
Granting plaintiff's contention that in the policy sued on a clear and definite 
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distinction is drawn between burglary, larceny, and theft policies on the one 
hand, and robbery policies on the other, plaintiff stressed the point that because 
the term “robbery” was not mentioned in the representation in question, he 
was justified in saying he had not sustained any loss by burglary or theft of any 
kind. Nor received nor claimed indemnity for loss by burglary or theft of any 
kind. With this narrow interpretation of the terms employed in the represent- 
ation I cannot agree. Robbery is a theft committed in a particular manner, and 
when plaintiff stated that he had not sustained any loss by theft of any kind his 
representation was not only evasive, but materially untrue. Good faith and not 
the narrow distinctions drawn in his own mind Were demanded of the plaintiff 
in disclosing his previous insurance experience. McNally v. Phenix Ins. Co. 
of Brooklyn, 137 N. Y. 389, 33 N. E. 475. The word “theft” had been defined in a 
very recent case in the Court of Appeals as meaning larceny or stealing. Un- 
derwood v. Globe Indemnity Co., 245 N. Y. 111, 156 N. E. 632, 54 A. L. R. 485. 
The Standard Dictionary defines “theft” as the act of thieving, stealing, or any 
illegal acquisition of property. And in another case the term “theft” includes 
any wrongful deprivation of the property of another. Fidelity -& Casualty Co. 
of New York v. Wathen, 205 Ky. 511, 266 S. W. 4, 41 A. L. R. 844, 845. Bouvier 
says of theft, that it is a wider term than larceny and includes other forms of 
wrongful deprivation of property of another. In a recent Ohio case the court 
said: “We are constrained to give that construction to the word ‘theft’ that is 
understood by persons in the ordinary walks of life.” Royal Ins. Co. v. Jack, 113 
Ohio St. 153, 163, 148 N. E. 923, 926, 46 A. L. R. 529, 534. The term “robbery” 
has also a definite meaning and the term has been defined by the Court of Ap- 
peals as the taking or procuring by force. And in a case cited in plaintiff’s brief, 
robbery is defined as “the taking of money from the person of another against 
his will by the use of force or putting him in fear. * * * The policy covers 
a robbery commonly known as highway robbery or hold-up. The law recognizes 
different degrees of theft. It is right that it should do so, because the purloin- 
ing of money under some circumstances is a graver crime than under others. 
Burglary, robbery and larceny are not all the same in kind or in moral delin- 
quency. Duluth St. R. v. Fidelity & Deposit Co. of Maryland, 136 Minn, 299, 
161 N. W. 595, L. R. A. 1917D, 684. The inquiry of the defendant was a reason- 
able one to ascertain plaintiff's prior insurance experience, if any; to know 
whether the plaintiff had previously had property stolen from him and if so in 
what manner, whether he had made a claim therefor, and whether a prior policy 
for such loss had been cancelled. To all these inquiries plaintiff answered no. “A 
positive representation of a material fact must be full and true.” Joyce on In- 
surance, vol. 3 (2d Ed.) § 1927. “An insurance policy or bond is no different than 
any other contract, and comes within the same rules of construction. The pur- 
pose and attempt of the courts is to give to the language used by the parties 
its usual and ordinary meaning in the light of all the circumstances and con- 
ditions having in mind, as did the parties, the nature of the transaction.” Kean 
v. National Surety Co., 241 N. Y. 252, 258, 149 N. E. 849, 850. 

[2] The rule is well settled that no strained or forced construction of a 
contract will be resorted to for the purpose of establishing a forfeiture, but that 
to warrant a party in insisting that his adversary has forfeited any rights which 
he would be entitled to by a contract between them he must put his finger on 
the specific provision of the contract which requires the party against whom the 
forfeiture is alleged to do the thing, the failure to do which is relied upon to 
work a forfeiture. Perry v. Bankers’ Life Ins. Co., 167 N. Y. 607, 60 N. E. 1118. 
Judge Cardozo has said that the'test is one of thought—what did the parties 
intend when they made their contract? Van Vechten v. American Eagle Fire 
Ins. Co., 239 N. Y. 303, 146 N. E. 432, 38 A. L. R. 1115. 

After an examination of numerous authorities bearing upon the question 
involved, I am of the opinion that there was a misrepresentation on the part of 
the plaintiff, whether intentional or otherwise, it is unnecessary now to determine, 
and that the verdict should be directed for the defendant. Ten days’ stay and 
thirty days to make case. Submit order. 
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MiSCELLANEOUS 


FIREMEN’S INS. CO. OF NEWARK, N. J., v. BEHA, State Superintendent 
of Insurance of New York. 
District Court, S. D. New York. July 5, 1928. 
30 Federal Reporter (2d) 539. 

4. INSURANCE—STATE LAW HELD TO AUTHORIZE INSISTENCE ( 
SAME PROPORTION BETWEEN FOREIGN AND DOMESTIC INSUR 
ANCE COMPANIES’ HOLDINGS OF OTHER SUCH COMPANIES 
STOCKS AND SAFER INVESTMENTS (INSURANCE LAW N. Y. §§ 
27, 56; SECTION 16, SUBDS. 1, 2, 11). 

Insurance Law N. Y. (Consol. Laws, c. 28) § 56, requiring that foreign insur- 
ance companies’ investments be of same “general character” as those of domestic 
companies, to entitle them to do business in state, authorizes state superintendent 
of insurance to insist on same proportion between foreign and domestic companies’ 
holdings of stock in other such companies, and safer investments, especially in view 
of section 27; section 16 as a whole indicating disposition consonant with such 
policy, though subdivision 11, like subdivision 2, enlarging limitations in subdivision 
1 on investment of cash capital, accords special privileges to certain foreign com- 
panies. 


IN 


(For other cases, see Insurance, Dec. Dig. § 17.) 

5. INSURANCE—“SURPLUS” AND “SURPLUS FUNDS,” WITHIN STATE 
LAW LIMITING INSURANCE COMPANIES’ INVESTMENT THERE- 
OF IN OTHER SUCH COMPANIES’ STOCKS MEAN BALANCE AF- 
TER DEDUCTING CAPITAL, LIABILITIES, AND UNEARNED PRE- 
MIUMS “RESIDUE OF THE CAPITAL AND THE SURPLUS MONEY 
AND FUNDS” (INSURANCE LAW N. Y. § 16, SUBDS. 3, 4, SECTION 
Li7). 

Terms “surplus” and “surplus funds,” in Insurance Law N. Y. (Consol. Laws, 
c. 28) § 16, subd. 4, prohibiting insurance companies from investing more than 50 
per cent. thereof in stock of other such companies, means only what is left after 
deducting, not only capital, but liabilities and unearned premiums, or at least so 
much thereof as are reasonably sure to become absolute liabilities, though phrase 
“residue of the capital and the surplus money and funds,” in subdivision 3, means 
all assets after deducting capital only; all unearned premiums being treated as li- 
abilities when dividends are declared by section 117. 

(For other cases, sce Insurance, Dec. Dig. § 38.) 

7. INSURANCE—STATE LAW, REQUIRING FOREIGN INSURANCE COM- 
PANIES TO CONFORM INVESTMENTS TO LAW RESPECTING DO- 
MESTIC CORPORATIONS, HELD NOT UNCONSTITUTIONAL AS 
CONTROLLING THEIR OPERATIONS OUTSIDE STATE (INSUR- 
‘ANCE LAW N. Y. § 56). 

Insurance Law N. Y. (Consol. Laws, c. 28) § 56, requiring foreign insurance 
companies to conform investments to provisions of state law respecting domestic 
corporations before being granted license to do business in state, held not uncon- 
stitutional as attempt to control such companies’ operations outside state; latter’s 
power to protect its citizens from incursions of irresponsible companies not being 
circumscribed by indirect effects of its operation. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

In Equity. Suit by the Firemen’s Insurance Company of Newark, N. J., against 
James A. Beha, as Superintendent of Insurance of the state of New York. On 
plaintiff's motion for a preliminary injunction. Motion denied, stay dissolved, and 
motion to dismiss the bill denied. 

_ On motion for a preliminary injunction in a suit to enjoin the superintendent 
of insurance of New York from withholding, suspending, or revoking the plain- 
tiffs insurance certificates or licenses. 

; Plaintiff is a New Jersey corporation, engaged since its organization in 1855 

in the business of fire insurance, and at the present time carrying on that business 

in 46 states. When the bill was filed, its total gross assets were $39,900,000, its 
capital $9,000,000, and its unearned premium reserves $16,000,000. It was required 
to deposit with the defendant $200,000, and therefore its assets, after deducting 
this deposit and its capital, were over $30,000,000. It had invested in the stocks 
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of other insurance companies some $12,500,000, which was less than half the sur- 
plus so calculated. If, on the other hand, its unearned premiums and absolute li- 
abilities of $2,700,000 were deducted, its investments in the stocks of such com- 
panies were more than its whole surplus. 

In 1870 the plaintiff was admitted and licensed to transact the business of fire 
insurance in New York, and has ever since done business here. It is represented 
by upwards of 280 agents, resident within the state, who are qualified and licensed 
under its laws, and who write many thousands of policies of fire insurance, ag- 
gregating millions of dollars. 

The defendant, the superintendent of insurance of New York, and a citizen of 
that state, in May, 1927, charged the plaintiff with violating its laws, because its 
funds to the extent of more than 50 per cent. of its surplus were invested in the 
stock of other insurance companies, and tried to exact from it a promise that it 
would alter these investments, so that they should conform to his understanding of 
the law. The plaintiff failing to comply, he held in suspense and refused to issue 
its certificate for the year ending April 30, 1928. In March, 1928, he wrote to 
the commissioner of insurance of New Jersey, calling his attention to the plain- 
liff’s investments, and suggesting a conference. This led to an exchange of corre- 
spondence between the Commissioners of the two states, which proved abortive, 
except that the defendant left no doubt of his intention to enforce his interpreta- 
tion against the plaintiff, and to exclude it from New York if it continued not to 
comply with his demands. 

In pursuance of this purpose, on April 19, 1928, he asked of the plaintiff cer- 
tain information concerning its financial structure, including the amount of insur- 
ance stock held by it directly or through a holding company. Thereupon this suit 
was commenced on April 23, 1928. The bill alleged that in this conduct the defend- 
ant had been arbitrary and capricious; that he had denied the plaintiff equal pro- 
tection of the laws, and deprived it of its property without due process of law. 

John W. Davis, of New York City, for plaintiff. 

Henry S. Manley, of Falconer, N. Y., for defendant. 

Before L. Hand, Circuit Judge, and Knox and Thatcher, District Judges, sitting 
by virtue of section 380 of title 28 of the United States Code (28 USCA § 380; 
Judicial Code, § 266). 

lL. HAnp, Circuit Judge (after stating the facts as above). [1, 2] The alto- 
gether local question raised by this bill is properly before this court in any event, 
because of the diversity of citizenship, but the convocation of three judges to con- 
sider the cause depends upon its constitutional aspect. Oklahoma Natural Gas Co. 
vy. Russell, = us. oa 43 S. Ct. 353, 67 L. Ed. 659; Prendergast v. N. Y. Tel. 
Co.,. 262 U. 43, 43 S. Ct. 466, 67 L. Ed. 853. However, unless the constitutional 
questions ea be colorable or fraudulent, our jurisdiction as a statutory court 
extends to the local question, even — we do not have to decide it. Penn Mu- 
tual Life Ins. Co. v. Austin, 168 U. 685, 695, 18 S. Ct. 223, 42 L. Ed. 626; Siler 
Vs: he GRIN. es OG 2h 0), oe 191, "30'S . Ct. 451, 53 L. Ed. 753; Greene v. Louis- 
ville, etc., R. Co., 244 U. S. 499, 508, 37 ¢ Ct. 673, 61 L. Ed. 1280, Ann. Cas. 1917E, 
88; Lincoln Gas Co. v. Lincoln, 250 U. S. 257, 264, 39 S. Ct. 454, 63 L. Ed. 968. 
As we are not prepared to say that the constitutional questions are merely color- 
able, we see no escape from disposing of the bill in its entirety. 

[3] In Palmetto Fire Ins. Co. v. Conn, 272 U. S. 295, 47 S. Ct. 88, 71 L. Ed. 243, 
we are admonished to accept the construction by state officials of their own sta- 
tutes in cases of doubt, and that might be enough to dispose of the local aspect of 
the bill, though it would be a curious result which should admit the defendant's 
construction in considering the constitutional part of the bill and remit it for per- 
haps a severer scrutiny to a single judge. It seems to us that we are therefore 
hound first to construe the state law, since we must in any event avoid constitu- 
tional questions so long as we can. 

[4] Section 56 of the New York Insurance Law (Consol Laws, c. 28) was in- 
tended to require general conformity in investments between foreign and domestic in- 
surance companies. Although the financial position of all companies, domestic and 
foreign, is subject to the superintendent’s examination and discretion, the law cer- 
tainly imposes upon him some absolute limitations. In say ing that the investments 
of foreign companies must be of the same “general character” as those of domestic, 
it did not indeed lay upon him a rigid rule; but it did, we think, authorize his in- 
sistence upon the same proportion between holdings of stocks in other companies 
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and safer investments. A straight limitation on domestic companies could scarcely 
have been intended to go along with extreme latitude towards foreign. There 
There could be no conceivable policy, either as regards domestic companies, or 
policy holders in general, which would dictate such a discrimination. What were 
thought safe investments for domestic would be prima facie the same for foreign 
companies, since it can hardly be that the state of New York would rest greater 
confidence in the judgment of other insurance superintendents than in her own. We 
start, therefore, with what we regard as a declaration of policy, fortified by the 
somewhat redundant provision of section 27 affecting alien companies. 

The plaintiff insists that, though this be so, section 16 as it now stands proves 
that just such a discrimination was intended. Subdivision 1 of that section limits 
the investment of the cash capital of domestic companies, and subdivision 2 en- 
larges these somewhat in favor of foreign. The enlargement is, however, guarded, 
and of a kind that avoids any real difference in substance. Except for subdivision 
2, we cannot find elsewhere any intent to separate the treatment of foreign and 
domestic companies, except subdivision 11. That, however, like subdivision 2, was 
a special privilege accorded certain foreign companies. So far as it shows any- 
thing, the section as a whole indicates a disposition consonant with the policy de- 
clared in section 56. The joint purpose of both appears to be to define the invest- 
ments of domestic companies, and to rely upon the general section to insure con- 
formity by foreign companies, except for any differences which may be expressed. 

[5] The case, outside of constitutional considerations, therefore turns upon 
what is required of domestic companies. The plaintiff says that the phrase “sur- 
plus funds,” in the second sentence of subdivision 4 (section 16) means all the as- 
sets after deducting the share capital of the company and its deposit with the de- 
fendant. This is the meaning of the phrase “the residue of the capital and the sur- 
plus money and funds,” as used in subdivision 3, and we acknowledge the force of 
the verbal argument, reinforced as it is by the phrase with which subdivision 4 
begins, “No such funds.” However, “surplus,” at least if taken alone, would under 
sound accountants’ practice mean what was left after deducting, not only capital, but 
liabilities, and a part, at any rate, of the unearned premiums. A part, though not 
the whole, of such premiums, was regarded as liability in People ex rel. M. F. 
Ins. Co. v. Board of Commissioners, 76 N. Y. 64, for tax purposes, and section 117 
treats all unearned premiums as liabilities, when dividends are to be declared. Cer- 
tainly it does much violence to the term to limit deductions to capital alone, exclud- 
ing not only contingent liabilities under outstanding policies, some of which are 
sure to become absolute, but even sustained losses as well. 


We agree that “surplus funds” is more equivocal than “surplus,” and that the 
matter is not demonstrable either way; but the history of the provision, together 
with the defendant’s construction of it, answer any doubts we might have. Until 
1923 the prohibition had been absolute against fire insurance companies, and it was 
in that year (Laws 1923, c. 606) extended only so far as to allow them to invest in 
the shares of other companies, if there remained of their true surplus, after de- 
ducting such investments, 50 per cent. of their capital. This was a curious provision, 
and might in some cases be more liberal than the defendant’s construction of the act 
of 1925 (Laws 1925, c. 202); but to suppose that the Legislature meant in one step 
to pass from it to a permission to all companies to invest half their assests—after de- 
ducting capital—in the business of other companies subject to the same risks as 
themselves appears to us extremely unlikely. Despite its context, we prefer to read 
“surplus funds” as comprising only what is left after deducting capital, liabilities, 
and unearned premiums, or at least so much of these as established actuarial exper- 
ience would show to be reasonably sure to become absolute. 


[6] Thus we conclude that the defendant has not been shown to have misunder- 
stood the statute, and the constitutional questions must be answered. The first is 
that the defendant has applied the law unequally, singling out the plaintiff alone of 
foreign companies as subject to his ruling. Ex parte Virginia, 100 U. S. 339, 25 L. 
Ed. 676; Neal v. Delaware, 103 U. S. 370, 397, 26 L. Ed. 567; Home T. & T. Co. 
v. Los Angeles, 227 U. S. 278, 33 S. Ct. 312, 57 L. Ed. 510; Zucht v. King, 260 U. S. 
174, 177, 43 S. Ct. 24, 67 L. Ed. 194. The bill might perhaps have supported such 
proof, if it had been offered; but it was not. In any event, such an allegation, if 
disputed at all, could hardly be the basis for a temporary injunction. 


[7| The second constitutional ground is that the statute, if it requires, as a con- 
dition upon the grant of the plaintiff's license, that it conform its investments in 
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New Jersey to the provisions of the New York law respecting domestic corpora- 
tions, attempts to control its operations outside New York, and thus to exercise an 
extraterritorial power. If so, then any other New York statute which subjected 
foreign insurance companies to the same regulations as domestic in respect of their 
solvency would be unconstitutional, unless it could be complied with by conduct 
taking place only in New York, which it seldom could. For example, a state 
might not prescribe the necessary proportion between the assets and liabilities of a 
foreign insurance company, or the amount of its cash capital, as a condition to its 
doing business within its borders. 

the authority for so extraordinary a ee. is thought to be found in cases 
like Western Union Tel. Co. v. Kansas, 216 U. S. 1, 30S. Ct. 190, 54 L. Ed. 355, in 
which a state statute levied a tax upon a Pacis sume based upon the value 
of its property elsewhere, and in cases like N. Y. Life Ins. Co. v. Head, 234 U. S 
149, 34S. Ct. 879, 58 L. Ed. 1259, and A&tna Life Ins. Co. v. Dunken, 266 U. S. 389, 
45 S. Ct. 129, 69 L. Ed. 342, in which local statutes sasanetbed the effect of contracts 
made beyond their borders. A similar instance is Fidelity & Deposit Co. v. Tafoya, 
270 U. S$. 426, 46 S. Ct. 331, 70 L. Ed. 664, in which the company was forbidden to 
employ nonresident agents to underwrite policies covering risks within the states. 
The doctrine that a state’s power to exclude foreign corporations is limited to con- 
stitutitonal conditions is indeed well settled, but its extension to such a case as this 
would not only result absurdly, but would deny its well-recognized authority. Most 
states compel a foreign insurance company to make some deposit as a condition of 
doing business, and the necessary securities or funds are seldom already at hand 
within the state where the new business is to be done. This has been lawful for 
60 years. Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 357; Nutting v. Mass., 183 U. S 
553, 22 S. Ct. 238, 46 L. Ed. 324. Were it not, a state would be stripped of power to 
protect its citizens from the insursions of any irresponsible companies who might 
choose to prey upon them. 

Perhaps the power may be limited by the purpose and the fitness of the measure 
to accomplish it; but, whether that be true or not, when so limited it is not further 
circumscribed by the indirect effects of its operation. As we have said, scarcely any 
condition can be imposed touching the financial stability of a foreign corporation, 
which will not involve some results elsewhere; it is enough that these be ancillary 
to the accomplishment of genuinely local purposes connected with the company’s 
prospective business. Otherwise each state could set the standard of security for 
the rest of the Unicn, an intolerable limitation upon the autonomy of each commun- 
ity. 

The motion for a preliminary injunction is denied, and the stay is dissolved. In 
view of the allegations in the bill of the defendant's arbitrary discrimination, it 
cannot be dismissed. Motion to dismiss denied. 

LARSON v. HELGERSON, as State Commissioner of Insurance, etc. (No. 6382.) 

Supreme Court of South Dakota. March 2, 1929. 
223 Northwestern Reporter 939. 

1. INSURANCE—COUNTY AUDITORS ARE NOT AGENTS OF STATE OR 
HAIL INSURANCE COMMISSIONER TO ACCEPT NOTICE OF HAIL 
LOSSES (LAWS 1919, c. 244, § 18). 

County audiiors are not agents of state or of commissioner of hail insurance 
io accept or receive netices of loss under state hail insurance law, Laws 1919, 
c. 244, § 18, requiring notice of hail loss on property insured by staie to be 
addressed to hail insurance commissioner. 

(For other cases, see Master & Servant, Dec. Dig. § 13%.) 

2. INSURANCE—LESSEE OF FARM LAND COULD NOT ON FILING 
NOTICE WITH COMMISSIONER 20 ee AFTER HAIL LOSS 
DEMAND ADJUSTMENT, ee cad COUNTY AUDITOR ADVISED 
HIM STATE WAS NOT LIABLE LAWS 191 De 244, §§ 7, 18; LAWS 1921, 
CG (205, & 3). 

Lessee of farm land reported for state hail insurance, who on sustaining hail 
loss between June Ist and June 15th failed to give notice of loss to commissioner of 
hail insurance, as required by Laws 1919, c. 244, § 18, on account of statement of 
county auditor that state was not liable, held not entitled to demand inspection and 
adjustment on filing notice of loss with commissioner 20 months after the loss oc- 
curred and 11 months after decision holding unconstitutional Laws 1921, c. 265, § 3, 
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by which Laws 1919, c. 244, § 7, was attempted to be amended to limit hail coverage 
in certain counties to period beginning June 15th instead of June Ist. 
(For other cases, see Master & Servant, Dec. Dig. § 13%.) 


\ppeal from Circuit Court, Edmunds County; J. H. 


sottum, Judge. 
Action by 


Kd Larson against G. H. Helgerson, as State Commissioner of In- 
surance and as State Commissioner of Hail Insurance. Judgment for plaintiff 
awarding a peremptory writ of mandamus, and defendant appeals. Writ quashed, 
judgment reversed, and cause remanded, with directions. 

Buell F. Jones, Atty. Gen., and Benj. D. Mintener, Asst. Atty. Gen., for ap- 
pellant. 

J. M. Berry, of Ipswich, for respondent. 

CAMPBELL, J. Section 7, c. 244, Session Laws 1919, being the original Hail 
Insurance Law of this state, provided for coverage of crops when properly listed, 
ete., by state hail insurance from 12 o'clock noon June Ist, of each year, to 12 
o'clock noon September 15th, subject to certain exceptions. 

By section 3 of chapter 265, Laws 1921, it was attempted to amend section 7 of 
the original act by leaving the coverage dates the same as to certain counties in 
the state (that is, June Ist to September 15th), but providing that as to certain 
other counties (including the county of Edmunds) the period of state hail insurance 
coverage should be from 12 o’clock noon on the 15th day of June to 12 o’clock noon 
on the 15th day of September. 

Section 18 of chapter 244, Laws 1919 (unchanged in this particular by the 
amendment of chapter 64, Laws Second Special Session 1920) reads in part as 
follows: “When any crop has sustained damage by hail, the owner thereof or any 
person interested therein shall promptly notify the Commissioner of Hail Insur- 
ance of such loss by telegram or registered letter addressed to the Commissioner 
of Hail Insurance, Pierre, South Dakota, and in no event shall such telegram be 
filed or letter mailed later than four days after the said damage has been sustained, 
otherwise the damage so sustained shall be deemed to be and shall be waived. 
Provided, however, that in case the owner or person interested through no fault 
of his own, has been unable to notify the Commissioner of Hail Insurance of the 
loss sustained within four days, discretionary power is hereby vested in such Com- 
missioner of Hail Insurance to extend the time for a period of not more than ten 
days upon proper showing. The Commissioner of Hail Insurance shall, as soon 
as possible after receiving notice of loss, direct an official adjuster to visit the 
place of loss and proceed to estimate and adjust such loss.” 

Plaintiff was the lessee during the farming season of 1922 of certain farm land 
planted to crop in Edmunds county, S. D., which land was duly reported to the 
assessor for hail insurance and returned and reported to the county auditor of 
Edmunds county and not exempted. 

Plaintiff instituted this proceeding for a writ of mandamus, alleging his in- 
terest in the crops in question and the listing of the same for hail insurance for the 
season of 1922, and alleging, in part, as follows: 

“That on the 12th day of June, 1922, the plaintiff herein had the crops here- 
inbefore described growing upon said premises and during the farming season of 
1922 and at all times herein mentioned the said crops so growing were insured 
against loss or damage or destruction by hail under and pursuant to the provisions 

chapter 244 of the Session Laws of the state of South Dakota, for the vear of 
1919 and acts amendatory thereto. That upon the 12th day of June, 1922, th 
crops of grain sown and planted upon said real estate by the plaintiff were damaged 
by a hail storm. That the damage to such crops varied as hereinafter set forth, 
the said crops being partially destroyed. That prior to the vear of 1922 the said 
plaintiff had reported hail losses to the County Auditor of Edmunds County and 
said County Auditor had reported said losses to the Hail Insurance Department at 

Pierre, South Daketa, and that in response to said report of loss the said hail in- 
surance department would send an adjuster to make adjustments of any losses sus- 
tained. 

“That on the 14th day of June, 1922. this plaintiff for the purpose of reporting 
_hail loss to the hail insurance department at Pierre. Seuth Dakota, went to the 
offee of the Countv Auditor at which time L. J. Thomas was the qualified and 
acting County Auditor of said County. That the said plaintiff advised said L. J 
Thomas that he had had a hail loss on the 12th dav of June. 1922, and that he de 
sired to make a report of said loss to the hai! insurance department as he had 
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done at previous times. That at said time the said L. J. Thomas as County Auditor 
advised this plaintiff that he could make no claim for said loss as the State was 
not liable for said loss, as the risk did not take effect until the 15th day of June 
in Edmunds County. That said Thomas also told this plaintiff that as the State 
was not liable under the law it would be a useless procedure for him to endeavor 
to collect said insurance and there was no use of him wasting his time in making 
a report of said damage. 

“That the plaintiff relied upon the statements of the said Thomas and believing 
that the State was not liable for any damage which his crop had then sustained for 
the reason that the risk did not commence until the 15th of June of said year, did 
not endeavor further at that time to file said claim. That he learned about the 2d 
day of June, 1923, that the State of South Dakota was liable for such loss and as 
soon as he was informed as to this, he immediately made out a claim which he 
signed and filed with the County Auditor on the 2d day of June, 1923. That E. 
R. Lewis on said date was then the qualified and acting County Auditor of Ed- 
munds County and at said time said Lewis informed this plaintiff that he would 
immediately forward said claim to the Hail Insurance Department at Pierre. That 
he thought at all times subsequent to said date that said Auditor had forwarded 
said claim to the Insurance Department, but on the 21st day of February, 1924, 
he was informed by J. E. Van Camp that said claim had not reached the office of 
the Commissioner of Hail Insurance and upon investigation he found that the 
County Auditor was under the impression that the notices filed with him were 
copies of the originals sent to the Commissioner of Insurance, when in fact they 
were the originals and should have been forwarded to the Commissioner of Insur- 
ance. That shortly after the plaintiff learned that said claims had not reached the 
office of the Commissioner of Hail Insurance the said plaintiff caused said notice 
of loss to be filed and the same was filed in the office of the Commissioner of Hail 
Insurance about the 23rd day of February, 1924. That this plaintiff made every ef- 
fort to file his claim within the four days after said storm on the 12th day of June, 
1922, and continued to do so and would have filed said claim within said four days 
had he not been instructed by the said L. J. Thomas, County Auditor, that such 
claim could not be filed.” 

Plaintiff alleges that the commissioner of insurance, after filing of his notice 
of loss on February 23, 1924, has refused and continues to refuse to adjust, esti- 
mate, and appraise the loss and allow and pay the same. 

Upon this showing the alternative writ was awarded. 

Defendant commissioner moved to quash the alternative writ upon the ground 
tllat the petition did not state facts sufficient to: constitute a cause of action or to 
entitle the petitioner to the relief prayed. ? 

The motion to quash was denied, and defendant, electing to stand thereon, did 
not answer, and the court made findings and conclusions in favor of the plaintiff 
and entered a judgment awaring the peremptory writ, and defendant has appealed. 

Section 3 of chapter 265, Laws 1921, was held unconstitutional by this court 
in Stavig v. Van Camp, 46 S. D. 302, 192 N. W. 760, opinion filed March 14, 1923, 
and is was apparently after that decision that respondent conceived the idea that 
he might be entitled to recover this hail insurance. 

{1] In the first place respondent, according to his own showing, did not act 
properly or promptly after learning on June 2, 1923, that perhaps state hail insur- 
ance had been in force in Edmunds county at the time of his loss June 12, 1922. 
By virtue of the statute above quoted, notice of loss must be given to the com- 
missioner of hail insurance “by telegram or registered letter addressed to the Coim- 
missioner of Hail Insurance, Pierre, South Dakota.” Respondent could not sub- 
titute in lieu of this statutory provision a notice to the county auditor of Edmunds 
county. County auditors are not agents of the state of South Dakota or of the 
‘ominissioner of hail insurance to accept or receive notices of loss. If respondent 
save his notice to the county auditor and relied on the county auditor to transmit 
the same to the commissioner of hail insurance, the most that can be said is that 

spondent therchy undertook to make the county auditor his own agent for the 
virpose of giving notice, neither the state of South Dakota nor the commissioner 
f hail insurance can be held responsible. 

[2] Waivine that point, however, we are of the opinion that respondent is not 
n any event entitled to the relicf awarded. County auditors are not agents author- 
ed by the state of Scuth Dakota or the commissioner of insurance to make bind- 
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ing representations in regard to the status of the Hail Insurance Law. When re- 
spondent on June 14, two days after his loss, called at the office of the county au- 
ditor of Edmunds county, the auditor informed him that the state was not liable in- 
asmuch as the risk did not attach in Edmunds county according to the then existing 
law until June 15. Under those circumstances, respondent could do one of two 
things: He could either acquiesce in the county auditor’s interpretation of the law 
and in the view of the county auditor that he had no collectable claim, and take no 
further steps in the matter; or, he could do as did the plaintiffs in the Stavig Case, 
supra—that is, he could take the position that he had a collectable claim regardless 
of the statute, give notice of loss, and proceed accordingly. He must be held to 
have known, however, that if the insurance in fact was in force in Edmunds county 
on June 12, and if he had a collectable loss, he must. under the statute, in order to 
secure payment thereof, give notice to the commissioner at Pierre within the 
statutory time. This he did not do. Neither the state nor the commissioner of in- 
surance is responsible because respondent saw fit to acquiesce on June 14, 1925, in 
the opinion (and undoubtedly the honest opinion) of the county auditor of Ed- 
munds county as to the validity and constitutionality of section 3, c. 265, Laws 1921. 
Respondent having so done and having abandoned all effort to give notice of loss, 
he certainly cannot expect, in February, .1924, to be permitted to change his position, 
demand an insnectien and adiustment, which would be utterly futile, and expect to 
have a loss allowed and paid. 

The peremptory writ is quashed, the judgment appealed from is reversed, and 
the cause remanded, with directions to enter an order quashing the alternative writ. 

Miser, C., sitting in lieu of Brown, J., absent. 

Sherwood, P. J., and Polley, Burch, and Miser, JJ., concur. 


MATT J. CRANAGE, PLAINTIFF AND RESPONDENT, v. G. H. HELGER- 
SON. AS COMMISSIONER OF INSURANCE OF THE STATE OF 
SOUTH DAKOTA AND AS COMMISSIONER OF HAIL INSURANCE 
OF THE STATE OF SOUTH DAKOTA, DEFENDANT AND APPEL- 
LANT. (No. 6383.) 

Supreme Court of South Dakota. March 2, 1929. 
223 Northwestern Reporter 941. 

Appeal from Circuit Court, Edmunds County; J. H. Bottum, Judge. 

Buell F. Jones, Atty. Gen., and Benj. D. Mintener, Asst. Atty Gen., for ap- 

pellant. 

1. M. Berry, of Ipswich, for respondent. 

Perr CuriAM. This is a companion case to No. 6382, Larson v. Helgerson, 22: 
N. W. 939, opinion this day filed, and submitted on the same briefs. 

On the authority of that opinion the peremptory writ in this case is quashed, 
the judgment appealed from is reversed, and the cause remanded, with directions 
to enter an order quashing the alternative writ. 

Miser, C., sitting in heu of Brown, J., absent. 


GUS HOLM PI AINTIFF AND RESPONDENT. v. G. H. HELGERSON. AS 
COMMISSIONER OF INSURANCE OF THE STATE OF SOUTH DA- 
KOTA AND AS COMMISSIONER OF HAIL INSURANCE OF THE: 
STATE OF SOUTH DAKOTA, DEFENDANT AND APPELLANT. 
(No- 6384.) 

Supreme Court of South Dakota. March 2, 1929. 
223 Northwestern Reporter 942. 

\ppeal frem Cirenit Court, a County; J. H. Bottum, Judge. _ 

Buell F. Jones, Atty. Gen., and Benj. D. Mintener, Asst. Atty. Gen., for ap- 

pellant. 

J. M. Berry, of Ipswich, for respondent. 

Prr CurtAmM. This is a companion case to No. 6382, Larson v. Helgerson, 223 
N. W. 939, opinion this day filed, and submitted on the same briefs. 

On the authority of that opinion the peremptory writ in this case is quashed, 
the judgment appealed from is reversed and the cause remanded, with directions 
to enter an order quashing the alternative writ. 

Miser, C., sitting in lieu of Brown, J., absent. 








Holt et al v. Russell 


HOLT et al. v. RUSSELL. 
Circuit Court of Ne Circuit. February 6, 1929. 
oO. ; 
30 Federal Reporter (2d) 597. 

2. INSURANCE—INSURED’S LETTERS. TO BENEFICIARY HOLDING 
POLICIES AS SECURITY HELD EFFECTIVE TO MAKE WIFE BENE- 
FICIARY IN EXCESS OF AMOUNT NECESSARY TO PAY DEBT. 
Letters of insured to beneficiary to whom policies were delivered as security 

for debt, disclosing intention that his wife was to be beneficiary so far as proceeds 

should not be required to pay debts, held effective as to those other than insurer 
to accomplish intended result. 


(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from the District Court of the United States for the Southern District 
of Mississippi; Edwin R. Holmes, Judge. 

Interpleader by the Conservative Life Insurance Company against James A. 
Holt, administrator of the estate of Henry Walker, deceased, and S. D. Russell, 
wherein Mrs. Stella Frances Walker intervened. From the decree, the adminis- 
trator and intervener appeal. Reversed and remanded. 

Ben F. Cameron and A. S. Bozeman, both of Meridian, Miss., and Earl Welch, 
of Antlers, Okl., for appellants. 


Robt. L. Bullard, of Hattiesburg, Miss., for appellee. 
of Mississippi; Edwin R. Holmes, Judge. 

WALKER, Circuit Judge. <A life insurance company issued two policies, dated 
November 20, 1923, one in the sum of $10,000, and the other in the sum of $5,000, 
on the life of Henry Walker, the amount of each of the policies being made payable 
“to S. D. Russell, his business partner, if living at the time of said death, or to 
such other beneficiary as may be named by the insured as provided herein.” Each 
of the policies contained the following provision: “The right is reserved to the in- 
sured during the continuance of this contract, provided it is not then assigned, to 
change the beneficiary or beneficiaries named by filing written request therefor at 
the Home Office of the Company. Such request must be accompanied by this policy 
and such change shall take effect only upon its indorsement thereon by the Com- 
pany.” After the death of the insured in September, 1926, the insurer in December, 
1926, filed in the court below a bill which alleged that the proceeds of the two 
policies were claimed by S. D. Russell, the appellee, and by James A. Holt, the 
administrator of the estate of the insured, one of the appellants; that the insurer 
is indifferent between the claimants to said proceeds, and has deposited the amount 
thereof in the registry of the court to abide the judgment of the court; and prayed 
that said claimants be decreed to interplead. Claims to such proceeds were duly 
asserted by the two claimants mentioned. The claim asserted by the administrator 
of the insured’s estate was to the effect that the policies were received by the appellee 
as security for a debt of the insured in the sum of $10,000, evidenced by his note, 
which was paid before his death, and that appellee held one or both of the policies 
as security for a subsequent loan of $2,000 to the insured, evidenced by his note for 
that sum and interest, which note remained unpaid. The claim asserted by appellee 
was to the effect that said policies were procured by the insured and delivered to ap- 
pellee pursuant to a contract between them, under which appellee was to have a 
specified interest in timber acquired in the name of the insured, whereby appellee 
had a continuing interest in the life of the insured while that contract was in course 
of performance, and that the insured had not accounted to appellee for the latter’s 
interest in the timber referred to. 

The two claimants offered evidence in support of their respective claims, that 
evidence consisting of testimony given in the presence of the court, and several 
letters written by the insured. Upon a consideration of that evidence, the court 
entered an interlocutory decree which contained findings to the effect that the true 
relation between appellee and the insured was that of creditor and debtor, that 
appellee held said policies as collateral security for the insured’s debts to him, and 
not as absolute beneficiary, and that appellee was entitled to collect the proceeds of 
the policies, and would then be required to account to insured’s estate for the excess 
after the payment of the secured debts. That decree ordered that an accounting be 
had between appellee and the administrator of the insured’s estate, and that the 
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cause be remanded to the docket for such further testimony as any party may desire 
to introduce, not only upon the matter of accounts, but upon all other issues involved 
in the cause. After the rendition for that decree, the widow of the insured applied 
to the court for leave to file a petition of intervention, which accompanied her ap- 
plication. Upon being notified of that application, the insurer consented to the pro- 
posed intervention, and that the court take such action in the premises as to it may 
seem best. The petition of intervention contained allegations to the effect that ap- 
pellee received the policies as security for two debts of the insured to appellee, one 
in the sum of $10,000, evidenced by a note for that sum and interest, the other in 
the sum of $2,000, evidenced by a note for that sum and interest; that the note for 
$10,000 was paid in full before the death of the insured; and that petition asserted 
the claim that the petitioner was entitled to all of the proceeds of the policies except 
the amount thereof required to pay the principal and interest of the debt evidenced 
by the note for $2,000. The answer of the administrator of the insured’s estate to 
the proposed intervening petition contained allegations to the effect that there were 
no unpaid debts of the insured other than his debt to appellee. After the introduc- 
tion of additional evidence, the court rendered a final decree which adjudged that the 
above-mentioned petition to intervene be denied, that as against the insurer the ap- 
pellee, being the beneficiary named in said policies, is entitled to recover and re- 
ceive the fund paid by the insurer into the registry of the court, but without pre- 
judice to the rights of the administrator of the insured’s estate, or his widow, to 
sue him for said proceeds or for an accounting, and that before receiving said 
fund appellee execute and file a prescribed bond with surety, conditioned to have 
said moneys forthcoming to abide any judgment or decree that may be rendered 
against appellee therefor in any suit that may be brought against him in any court 
by the administrator of the insured’s estate and his widow, or either of them. 
That decree contained a statement to the effect that the real relation between the 
insured and the appellee was not adjudged. The administrator of the insured’s 
estate and his widow appealed from that decree, and each of them by assignment 
of errors complains thereof. 

[1] The opinion which accompanied the rendition of the final decree shows 
that, though the court concluded not to adjudge as to the real rélation between 
the insured and appellee, it remained convinced by the evidence that appellee re- 
ceived and held the policies as security for debts owing to him by the insured. 
It appears from that opinion that, in making the disposition of the case evidenced 
by the decree appealed from, the court was influenced by the decision in the case 
of Haberfeld v. Mayer, 256 Pa. 151, 100 A. 587. In that case, one partner, while 
indebted to. his copartner, obtained insurance on his life payable to his copartner, 
and after the dissolution of the partnership and the death of the insured, the pro- 
ceeds of the policy were claimed by the personal representative of the insured 
and by the beneficiary named in the policy; the amount of such proceeds being 
more than the balance owing on the debt to the copartner at the time of the in- 
sured’s death. The decision was in favor of the beneficiary, the opinion stating 
that there was no evidence from which it could be found that the insured took 
out the policy te secure a debt due to the named beneficiary. We think that the 
just-mentioned statement is enough to keep the decision in the cited case from 
being pertincnt where the right of a beneficiary named in a policy to all of the 
proceeds of it is contested on the ground that he received or held the policy as 
security for a debt owing to him by the insured, and the evidence shows that the 
named beneficiary so received or held the policy, and that the proceeds of it amount 
to more than the unpaid part of the secured debt. The testimony tending to prove 
that the policies were obtained by the insured pursuant to an agreement between 
him and the appellee under which appellee was to make a loan or loans to insured 
which were to be secured by policies on the latter’s life was reinforced by letters 
of the insured to appellee. 

After appellee, pursuant to that agreement, had advanced to the insured the 
sum of $10,000, and had received the insured’s note for that sum and interest, in- 
dorsed by associates of the insured in the timber business in which he was en- 
gaged, the insured received the policies and sent to appellee a letter, dated De- 
cember 28, 1923, which contained the following: “On account of so much rain and 
mud it has been impossible for me to come up to see you before going away. I 
am leaving tomorrow, but I will be back some time between the tenth and fifteenth 
of January, at which time we will prepare the agreement between you and myself 
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with reference to the insurance policy. You understand the note has personal in- 
dorsement and if anything should happen to me the indorsers would pay the note. 
In fact, they are liable for the amount, and I am not liable personally; for this 
reason, if anything should happen to me the insurance would go to my wife. I 
am enclosing herewith the policies, and when I return we will prepare the agree- 
ment.” 

A letter from the insured to appellee, dated January 24, 1924, contained the fol- 
lowing: “Per our conversation at Paulding a few days ago, I would like to get 
the additional two thousand dollars February first. If you remember, at the time 
we started negotiations on this transaction I told you I might need a little addi- 
tional money after I got down here and got started. As stated to you a few days 
ago I find necessary to have this amount, and I hope that you can furnish same. 
You may write up your note and send it down together with your check, and I 
will sign the note and return it to you promptly.” 

A letter from the insured to appellee, dated February 18, 1924, contained the 
following : 

“Some time ago I wrote you with reference to the additional two thousand 
dollars I wanted, but up to date have heard nothing from you. Now you under- 
stand that I have made all my arrangements with the expectation of getting this 
money. If you will recall, I told you at Paulding at the home of Mr. Street the 
last time we talked that I would need this money about the first of February. 

“Thinking perhaps you failed to get my letter, I thot it best to write you 
again. 

“Now, if it is possible for you to do so, I will appreciate it very much if you 
will send me this money, as I need it and expected to get it. As you will remember, 
I told you at the time I got the first ten thousand dollars that I would need a little 
additional money later on. If you will send your note down, together with the 
check, I will sign the note and promptly return it to you.” 

A letter from the insured to appellee, dated February 22, 1924, contained the 
following: “As per agreement, I wish you would have Street write up a contract 
between you and myself with reference to the insurance policy. In writing up 
the contract, we want it to recite that you have already been given ample security 
to cover the money loaned to me, and that in case of my death the money for the 
insurance will go to my wife instead of to you, unless the Walker-Jordan Lum- 
ber Company should fail to pay you the note which they indorsed. In the event 
they should fail to pay the note and I should die, then enough of the money to 
cover your note of ten thousand dollars and the interest would go to you, and the 
balance to my wife. Street can write this very easily, as it will not take a long 
contract to cover all the points. I will appreciate it very much if you will have 
him do this at once, sign the contract and forward same to me.” 

There was no evidence tending to prove that appellee replied to any of the 
above-mentioned letters. The insured’s note to appellee for $2,000, with interest, 
was dated March 11, 1924. A letter from the insured to appellee, dated January 
1, 1926, contained the following: 

“Enclosed please find cashier’s check for $160.00 to cover interest on my note 
for $2,000.00 for another year. * * * 

“IT am enclosing to you herewith the paid receipts covering the premiums on 
the insurance policy’s that you hold. I shall appreciate it very much if you will 
attach the enclosed receipts to the policys. I would like for you to send me the 
$10,000.00 [policy| and feel sure that you will for the reason that the $10,000.00 
note has been paid. If you will do this you may hold the one $5,000.00 until I 
pay you the note for $2,000.00.” 

The check referred to in the last-mentioned letter was collected by appellee. 

[2, 3] We concur in the court’s conclusion from the evidence that the policies 
were obtained and delivered to appellee to secure a debt or debts of the insured to 
appellee. The letter of Decmbr 28, 1923, shows that they were tendered by the in- 
sured to appellee as security, and that the insured intended his wife to be the bene- 
ficiary if the secured debt was paid. It is to be inferred from the evidence that 
appellee accepted and retained the policies without questioning the terms on which 
they were tendered. The intention of the insured as to his wife being a beneficiary 
of the policies was again clearly disclosed in the letter of February 22, 1924. As 
above indicated, each of the policies conferred on the insured the right to change 
the beneficiary. The provision of the policies as to the method of effecting such 
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change was one for the benefit of the insurer alone. The absence of any intention 
of the insurer to insist on a compliance with that provision was manifested by 
its consenting to the proposed intervention of the insured’s widow and to the court 
taking such action thereon as it may deem best. As to any one other than the 
insurer, the acts of the insured, in disclosing his intention that his wife be the 
beneficiary of the policies so far as the proceeds thereof should not be required 
to pay debts to appellee secured thereby, were effective to accomplish the intended 
result. Arrington v. Grand Lodge of Brotherhood of R. Trainmen (C. C. A.) 21 
F.(2d) 914. We conclude from the evidence that the widow of the insured be- 
came a beneficiary of each of the policies and was entitled to all of the proceeds 
thereof in excess of the amount required to satisfy the debt of the insured evi- 
denced by his note to appellee for the sum of $2,000 and interest. 

[4] The proceeds of the policies were in the possession of the court. The 
parties asserting claims to that fund were before the court, which had jurisdiction 
of the parties and the subject-matter. It is proper for a court of equity having 
custody of a fund and jurisdiction of the parties asserting claims to it to proceed 
to a final disposition of such claims, thereby putting an end to further litigation. 
Gormley yv. Clark, 134 U. S. 338, 10 S. Ct. 554, 33 L. Ed. 909; Pease v. Rathbun- 
Jones Eng. Co., 243 U. S. 273, 37 S. Ct. 283, 61 L. Ed. 715; Ober v. Gallagher, 93 
U. S. 199, 23 L.Ed. 829. We are of opinion that that course should have been 
pursued in the instant case, that the proposed intervention of the widow of the 
insured should have been allowed, that the court should have adjudged that the 
relation between appellee and the insured was that of creditor and debtor, that 
appellee held the policies as security, and that the claim asserted by the insured’s 
widow he _ sustained. 

The decree is reversed, and the cause is remanded for further proceedings not 
inconsistent with this opinion. 

Reversed. 


ETNA LIFE INS. CO. v. MASON et al. 
District Court, D. New Jersey. January 9, 1929. 
30 Federal Reporter (2d) 715. 

l. INTERPLEADER—INSURER, HOLDING, PROCEEDS OF MATURED 
POLICY, MAY INTERPLEAD INSURED’S ADMINISTRATOR AND 
COLLATERAL ASSIGNEE, CLAIMING PROCEEDS (ACT MAY 8, 1926; 
28 USCA § 41 (26). 

Under Act May 8, 1926 (129 USCA § 41 (26), insurer holding proceeds of matur- 
ed policy, held entitled to file bill interpleading administrator of insured, appearing 
to be a bona fide claimant for a part, at least, of the proceeds, and in any event con- 
stituting an adverse claimant within the act and assignee under collateral assignment 
of pol’cy, whose claim administrator contended was outlawed by limitations. 

(For other cases, see Interpleader, Dec. Dig. § 14.) 

2. INSURANCE—UNDER COLLATERAL ASSIGNMENT’ OF POLICY, IN- 
SURED’S ESTATE HELD ENTITLED TO SURPLUS REMAINING 
AFTER ASSIGNMENT WAS SATISFIED. 

Under collateral assignment of insurance policy, estate of insured after policy 
matured would be entitled to any surplus of the policy proceeds which might re- 
main after satisfying demands of assignee, and subassignee would take only such 
rights as his assignor possessed. 

(For other cases, see Insurance, Dec. Dig. § 593 [1].) 


Interpleader by the A&tna Life Insurance Company, a Connecticut corpor- 
ation against Alfred Mason, claiming as assignee of a policy of insurance, and 
another. One motion to dismiss bill of interpleader. Motion denied. 

Collins & Corbin, of Jersey City, N. J. (Edward A. Markley, of Jersey City, 
N. J., of counsel) for plaintiff. 

Warner W. Westervelt, Jr., of Hackensack, N. J., for defendant Mason. 

McDermott, Enright & Carpenter, of Jersey City, N. J., for defendant Curley. 

Runyon, District Judge. In March, 1896, Thomas L. Curley, intestate of John 
L. Curley, took out a policy of insurance with the A2tna Life Insurance Company, 
and after paying all the premiums thereon, made a collateral assignment of the 
policy to one George L. Mitchell, who in turn assigned same to Alfred Mason. 
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This assignment was given as security for a loan of $4,000 with interest from 
November 16, 1900. 

The policy now being due and payable, claims which involve both the status 
of the estate of Thomas L. Curley, deceased, and that of Alfred Mason have 
been advanced against the proceeds thereof, and because of that condition the 
4Etna Company has paid the sum of $5,000 into court and filed a bill, under the 
Federal Insurance Interpleader Act, asking that the Curley estate and Mr. Mason 
be ordered to settle between themselves their respective rights in and to the 
proceeds of the policy. 

{1, 2] This present motion to dismiss has been inaugurated by the claimant, 
Alfred Mason, whose contention is that the claim of the Curley estate is not 
bona fide, because the original assignment by Thomas L. Curley divested him 
of any and all interest in the policy, and that the said Alfred Mason is entitled 
under the assignment to himself to all the policy proceeds. 

The Curley estate, by John L. Curley, administrator, joins with the A&tna 
Company in asking that the bill be sustained. 

The act invoked by the AXtna Company is that of May 8, 1926, being chapter 
273, 44 Statutes at Large (28 USCA § 41 (26), and provides in part as follows: 

“The District Courts shall have original jurisdiction as follows: 

ok * * * aa * 

(26) Of suits in equity begun by bills of interpleader, duly verified, filed by 
any imsurance company or association or fraternal or beneficial society, and averring 
that one or more persons who are bona fide claimants against such company, asso- 
ciation, or society resides or reside within the territorial jurisdiction of said court; 
that such company, association, or society has issued a policy of insurance or 
certificate of membership providing for the payment of $500 or more as insur- 
ance, indemnity, or benefits to a beneficiary, beneficiaries, or the heirs, next of kin, 
legal representatives, or assignee of the person insured or member; that two or 
more adverse claimaints, citizens of different states, are claiming to be entitled to 
such imsurance, indemnity, or benefits; that such company, association or society 
has paid the amount thereof into the registry of the court, there to abide the 
judgment of the court. 

“In all such cases if the policy or certificate is drawn payable to the estate 
of the insured and has not been assigned in accordance with the terms of the 
policy or certificate the District Court of the district of the residence of the 
personal representative of the insured shall have jurisdiction of such suit. In 
case the policy or certificate has been assigned during the life of the insured 
in accordance with the terms of the policy or certificate, the District Court of 
the district of the residence of the assignee or his personal representative shall 
have jurisdiction. In case the policy or certificate is drawn payable to a beneficiary 
or beneficiaries and there has been no such assignment as aforesaid the juris- 
diction shall be in the District Court of the district in which the beneficiary or 
beneficiaries or their personal representatives reside. In case there are bene- 
ficiaries resident in more districts than one, then jurisdiction shall be in the Dis- 
trict Court in any district in which a beneficiary or the personal representative 
of a deceased beneficiary resides. 

“Said court shall hear and determine the cause and shall discharge the com- 
plainant from further liability, and shall make the injunction permanent and 
enter all such other orders and decrees as may be suitable and proper, and issue 
all such customary writs as may be necessary or convenient to carry out and 
enforce the same. (Feb. 22, 917, c. 113, 39 Stat. 929; Feb. 25, 1925, c. 317, § § 1-3, 
43 Stat. 976.)” 

The original assignment of Thomas L. Curley to Mitchell was as a matter 
of fact a collateral assignment, and concerning the scope of such, and the rights 
begotten thereby, 37 Corpus Juris, under the title “Life Insurance,” § 147, at 
page 436, speaks as follows: 

“The assignee who holds the policy by way of security is entitled only to 
the amount of his claim and advances with interest. In other words he is en- 
titled to that portion only needed to indemnify him, and this is so although the 
conveyance is absolute in form. Whether the assignment is absolute in form 
or as a collateral security, equity will regard the assignment as collateral se- 
curity”—citing numerous authorities of like tenor. 
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The present result of such procedure, approved as above indicated, is at 
least twofold: First, the estate of Thomas L. Curley, deceased, would be en- 
titled in all events to any surplus of said policy proceeds which might remain after 
satisfying the lawful demands of his assignee; and, second, Alfred Mason, as as- 
signee of Mitchell under a collateral assignment, as in fact it seemingly was, ir- 
respective of its form, took such rights only thereunder as Mitchell himself pos- 
sessed. 

“An assignment to secure a debt is not absolute where it is not clearly evi- 
denced that it is so intended, especially where the premiums are charged to the 
debtor, and an assignment which limits the extent of recovery and which is in 
effect one for security of advances, will operate as a contract of security only. 
Again, although an assignment is absolute on its face, the entire transaction is 
a matter of inquiry by the court and the interest should be limited to the sum 
or amount which is was intended should be secured. Joyce on Insurance, § 
2336, p. 3986. 

“The recovery by an assignee is limited to the amount of indebtedness 
for which the policy is held as collateral security, together with interest and the 
sum paid by him in premiums, where it is agreed that said security shall be held un- 
til the indebtedness is paid, when the policy shall be reassigned and premiums paid 
by him shall be added to the debt.” Id., § 2337-a, p. 3992. 

All of which, after a careful study of the authorities submitted to me, has 
bred the conviction that the situation is one fully justifying the action of the 
Aftna Company in filing its bill of interpleader. 

John L. Curley, as administrator, appears to me to be in all respects a bona- 
fide claimant for a part, at least, of the fund in question, and, even if successful 
argument might be made against his bona fides, he must concededly be ac- 
knowledged an adverse claimant, and thus standing within the pale of the act’s 
provisions. 

As strengthening my conviction that the Aitna Company is justified in its 
action appears the claim set forth in the Curley answer that the Mason claim, 
by virtue of either or both of the assignments in question, was outlawed by 
the statute of limitations in both Florida and New Jersey. 

I am of the opinion that the present motion should be denied, and the bill 
of interpleader be allowed to stand. 


MUTUAL LIFE INS. CO. OF NEW YORK v. SAVAGE. 
Circuit Court of Appeals, Fifth Circuit. March 5, 1929, 
No. 5365. 
31 Federal Reporter (2d) 35. 
2. INSURANCE—WHETHER INSURED COMMITTED SUICIDE HELD 

FOR JURY IN ACTION ON LIFE POLICIES. 

In action on life insurance policies, evidence held not to show so conclusively 
that insured committed suicide as to require court to take from jury determin- 
ation of such question. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Northern Dis- 
trict Of Mississippi; Edwin R. Holmes, Judge. 

Action by W. E. Savage, administrator of the estate of Mabry L. Abernethy, 
deceased, against the Mutual Life Insurance Company of New York. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Robert H. Thompson and J. Harvey Thompson, both of Jackson, Miss. (Fred- 
erick L. Allen, of New York City, on the brief), for appellant. 

R. C. Stovall, of Okolona, Miss., for appellee. 

Before Walker and Foster, Circuit Judges, and Grubb, District Judge. 

WALKER, Circuit Judge. This was an action on two insurance policies on the 
life of Mabry L. Abernethy. Each of the policies was issued in May, 1926, and 
contained the following provision: 


“Suicide. In the event of the self-destruction of the Insured, whether sane 
or insane, within one year after the date of issue of this Policy, the amount pay- 
able shall be limited to an amount equal to the premiums paid hereon,’ 


The insured came to his death on January 25, 1927. There was evidence to 
the following effect: The deceased, a farmer, left his home about 8 o’clock in the 
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morning. Before 9 o’clock he was found in an unconscious and dying condition, 
sitting at the wheel of his Ford coupé automobile, having two bullet wounds in 
the right side of his head an inch apart, one above and the other to the rear of his 
right ear, his head resting against the glass of the window to his left; all the 
windows of the car being closed. The car, headed east, was standing on the right- 
hand side of the road, the motor not running. It was in a valley between two hills. 
and there were no houses nearer than a mile away. A pistol was in the deceased’s 
lap under the steering wheel, his right hand on or near it; a witness stating, “The 
hand just resting lightly on top of the gun as if it had been placed there.” The , 
two bullets found in deceased’s head were of the caliber fitting the pistol. The pistol 

contained two empty cartridges, and between them a loaded cartridge which had 
been snapped but had not exploded. One of the bullets went directly through the 
head to the front of the ear on the left side. The other bullet entered about a 
half inch behind the first-mentioned wound and ranged downward and backward. 
There were no powder burns. It had been raining and the ground was muddy. 
On the north side of the road there were tracks going down to the car. On the 
other side of the car were tracks going south, a witness stating that the tracks “did 
not look like somebody walking across the field, but looked like they might have 
been in a hurry.” There was no evidence as to the ownership of the pistol, which, 
after being fired, required a release and a pull on the trigger to fire another shot. 
A physician, who qualified as an expert in surgery, testified to the effect that in his 
opinion a man shot through the head in the manner indicated by the course of 
the bullets would not be able to fire another shot. Another physician, who testified 
as an expert, stated that it is possible and probable that a man intent on suicide 
might pull the trigger of a pistol twice after the first bullet had penetrated his 
brain. Upon the conclusion of the evidence the court overruled a motion of the 
appellant that the jury be directed to find a verdict for the plaintiff for the amount 
of the premiums paid with interest thereon at 6 per cent. per annum from January 
25, 1927, and in no greater sum. That ruling and the action of the court on an 
objection to a question mentioned below are assigned as errors. 


[1, 2] The evidence as to how the death of the insured was caused was wholly 
circumstantial. To say the least, all the circumstances disclosed were not incon- 
sistent with the hypothesis that the death was caused otherwise than by the vol- 
untary act of the insured. The evidence as to the number and character of the 
wounds inflicted, as to the effort required to fire or attempt to fire the pistol after 
the infliction of either of those wounds, as to the possibility or impossibility of the 
victim of the wounds inflicting both of them, as to the location of the pistol when 
it was found, and as to tracks leading to and from the car, and the absence of 
evidence that the pistol had been in possession of the insured prior to his death, 
were proper to be considered in determining whether the death was or was not 
self-caused. Where the evidence as to a fact matter is of such character that rea- 
sonable persons, in an impartial and fair exercise of their judgment, may honestly 
reach different conclusions, the question is for the jury. We are not of opinion 
that the evidence as a whole so conclusively showed that the death of the insured 
was caused by himself as to require the court to take from the jury the determin- 
ation of the question whether it was or was not so caused. 

[3] After a physician was examined as an expert in behalf of appellant 
had testified to the effect that it is possible and probable for a man intent on sui- 
cide to pull the trigger of a pistol twice after the first bullet had penetrated his 
brain, and that the stated opinion of the witness was based 9n numerous cases that 
had come under his personal observation and numerous cases mentioned in medical 
literature, the following questions were asked the witness on his direct exam- 
ination: “Proceed and state to the jury specific instances of injuries to the brain 
of which you have learned through recognized medical authorities, or which have 
come under your personal observation in your practice of your profession, as il- 
lustrative of the character of injuries where muscular and other actions are not 
stopped at once by the wound?” “What are your reasons from your own ob- 
servation in your practice for stating that Mr. Abernethy could have pulled the 
trigger of the pistol twice after the first bullet entered his head, as described by 
Dr. Wicks?” Appellee’s objections to these questions were sustained, the court in 
connection with its rulings saying that the witness could state reasons for his opin- 
ion, but could not detail facts coming within his observation. The court did not 
commit reversible error in sustaining objections to the questions. In doing so it 
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exercised the power of confining the evidence to matters in issue, and the discre- 
tion of limiting the extent to which expert testimony may be carried on direct 
examination. Davis v. United States, 165 U. S. 373, 16 S. Ct. 353, 40 L. Ed. 499; 
Jones’ Commentaries on Evidence (2d Ed.) § 1339. 

The record shows no reversible error 

The judgment is affirmed. 


OLD AMERICAN INS. CO. v. DELONEY. (No. 170.) 
Supreme Court of Arkansas. Feb. 18, 1929. 
13 Southwestern Reporter (2d) 825. 

PLEADING—REFUSAL TO PERMIT AMENDMENT RAISING DEFENSE, 

DEFEATING RECOVERY ON POLICY, NOT MADE UNTIL AFTER 

DISCHARGE OF WITNESSES, HELD NOT ABUSE OF DISCRETION. 

In suit on life insurance policy, refusal to permit amendment of answer to 
raise defense, that insured became ill between date of application for policy and 
time of its delivery, not made until after witnesses had been discharged, held 
not abuse of discretion. 


(For other cases, see Pleading, Dec. Dig. § 245 [3].) 


Appeal from Circuit Court, Howard County; B. E. Isbell, Judge. 

Suit of Thomas M. Deloney against the Old American Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

John L. Crank and Brickhouse & Brickhouse, all of Little Rock, for ap- 
pellant. 

Feazel & Steele, of Nashville, for appellee. 

SmirH, J. Appellee brought this suit, against the appellant insurance company, 
to recover the amount of a policy of insurance issued by the appellant company 
on the life of appellee’s wife, in which he was the beneficiary. The company 
denied liability, upon the ground that the insured falsely represented in her 
application for insurance that she did not have, at the time of the application, 
nor had she had during the two years preceding the application, certain dis- 
eases mentioned in the application for the policy. 

There was a failure to prove that the insured had, or had had, the men- 
tioned diseases, but there was some testimony to the effect that between the 
date of the application for the policy, and its delivery the insured had a spell 
of influenza. At the conclusion of the testimony, defendant requested an in- 
struction numbered 2 reading as follows: “You are instructed that if you find 
from the evidence that plaintiff became ill after applying for insurance with 
defendant company and before the delivery of the policy and if you further find 
that the contract of insurance provided that if applicant became sick during 
the pendency of the application, that the application should then be considered 
as withdrawn; then your verdict will be for the plaintiff in the sum of such 
amounts as you find were paid as premiums on said policy, together with 6 per 
cent interest thereon.” 


The court refused to give the instruction, whereupon defendant asked leave 
to amend its answer to conform to the testimony showing a breach of the war- 
ranty contained in the application reading as follows: “In the event I should 
become ill or die between the date of the application and before such delivery 
of the policy to me, then it is agreed that any premium paid with the ap- 
plication shall be returned to me or my legal representative, the application 
being treated as withdrawn.” 

The court overruled the motion, for the reason stated that the evidence was 
closed and the witnesses discharged, and this amendment to the answer injected 
a new issue in the case. 

There was a verdict and judgment for appellee, for the reversal of which it 
is insisted that the court should have given the instruction set out above, and 
should have permitted the answer to be amended to raise the issue covered by 
this instruction. 

The defense, that the insured became ill between the date of the application 
for the policy and that of its delivery, was one not raised by the answer, nor 
by the motion to amend it, until after the witnesses had been discharged, and 
it was, therefore, a matter of discretion on the part of the trial court whether 
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then to permit this new defense to be interposed, and we are unable to say that 
the court abused its discretion. Butler v. Butler, 176 Ark., 126, 2 S. W.(2d) 63. 

It becomes unnecessary, therefore, to determine whether the instruction 
correctly interpreted the language of the application quoted above, as this issue 
was not raised in apt time. 


The judgment must therefore be affirmed, and it is so ordered. 


JEFFERSON STANDARD LIFE INS. CO. v. RANKIN. (No. 18752.) 
Court of Appeals of Georgia, Division No. 2. Feb. 27, 1929. 
147 Southeastern Reporter 157. 
1. INSURANCE—LIFE INSURANCE CONTRACT HELD NOT TO BE- 

COME DEBT UNTIL INSURED’S DEATH AND NOT COLLECTIBLE 

IN RIGHT OF INSURED. 

Contract of life insurance, in so far as it obligates insurer to pay indemnity 
on death of insured, does not become debt until after death of insured, and 
hence is not collectible in right of insured. 

(For other cases, see Insurance, Dec. Dig. § 583 [1].) 


2. INSURANCE—LIFE POLICY PAYABLE TO INSURED’S PERSONAL 
REPRESENTATIVES IS COLLECTIBLE BY THEM AS REPRESENT- 
ATIVES OF ESTATE FOR DISTRIBUTION ACCORDING TO LAW. 
When contract of life insurance is made payable to executor’s and ad- 

ministrators of insured, it is debt not due to insured but to his executors and 

administrators in their respective capacity, and constitutes an asset of estate, 
and is collectible by representatives for purpose of distribution according to 
law applicable to distribution of assets of estate. 

(For other cases, see Insurance, Dec. Dig. § 583 [1].) 


3. INSURANCE—DEBT DUE BY DECEASED TO INSURER, NOT BEING 
DEBT IN RIGHT OF REPRESENTATIVES OF ESTATE, CANNOT 
BE SET OFF AGAINST DEBT UNDER LIFE POLICY PAYABLE 
TO REPRESENTATIVES (CIV. CODE 1910, §§ 4340, 4341, 4345). 

Debt due by deceased to insurance company, not being debt in right of rep- 
resentatives of estate, is not matter for set-off against debt arising under insur- 
ance policy payable to representatives of estate which was not debt contracted 
in lifetime of deceased, under Civ. Code 1910, §§ 4340, 4341, 4345. 

(For other cases, see Insurance, Dec. Dig. § 616.) 


4. INSURANCE—PLEA SETTING OFF DEBTS DUE BY DECEASED TO 
INSURED HELD PROPERTY STRICKEN IN ADMINISTRATRIX’S 
ACTION ON POLICY ENTITLING ADMINISTRATRIX TO VALUE 
OF POLICY. 

In suit by administratrix of insured to recover on life policy payable to 
representatives of insured, plea by insurer setting off debts alleged to have been 
due by deceased to insurer was properly stricken, and verdict was properly rend- 
ered for administratrix in amount representing face value of policy, less sum 
borrowed by deceased from insurer chargable against its face value. 

(For other cases, see Insurance, Dec. Dig. § 616.) 

Error from City Court of Macon; C. H. Hall, Judge. 

Action by J. G. Rankin, administratrix, against the Jefferson Standard Life 
Insurance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Bryan & Middlebrooks, of Atlanta, and Martin, Martin & Snow, of Macon, 
for plaintiff in error. 

Ryals, Anderson & Anderson, of Macon, for defendant in error. 


Syllabus Opinion by the Court. 

STEPHENS, J. [1-3] 1. A contract of life insurance, in so far as it obligates 
the insurer to pay an indemnity upon the death of the insured, does not become 
a debt until after his death, and therefore is not collectible in the right of the in- 
sured; but where, under the terms of the policy, it is made payable to the executors 
and administrators of the insured, it is a debt not due to the deceased insured, but 
to his executors and administrators in their representative capacity, and constitutes 
an asset of the estate, and is collectible by them in their right as the representatives 
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of the estate, for the purpose of distribution according to the law applicable to the 
distribution of assets of an estate. Therefore a debt due by the deceased to the 
msurance company, not being a debt in the right of the representatives of the 
estate, is not a matter for sct-off against the debt arising under the insurance policy 
to the representatives of the estate and which was not a debt contracted in the 
lifetime of the deceased. Civil Code 1910, §§ 4340, 4341, 4345, 5668; Crawford vy. 
3eal, Dud. 204, and Crawford v. Vaughn, Dud, (Ga.) 205; Mills, King & Mills v. 
Lumpkin, 1 Ga. 511, 44 Am. Dec. 677; Ray v. Dennis, 5 oa 357; Farmers’ & Mer- 
chants’ Bank v. National Life Ins. Co., 161 Ga. 793, 131 $ E. 902, 44 A. L. R. 1184; 
Day v. New England Life Ins. Co., 111 Pa. 507, 4 A. 748, 56 Am. Rep. 297; 
Boisseau v. Bass’ Adm’r, 100 Va. 207, 40 S. E. 647, 57 L. R. A. 380, 93 Am. St. 
Rep. 956; Patterson v. Patterson, 59 N. Y. 574, 17 Am. Rep. 384; McKown v. Man- 
hattan Life Ins. Co. (C. C.) 91 F. a52° 91 RSC. . 2653 47 ¢. J hore See. J. 
755. See contra, Boyden v. Massachusetts Mutual Life Ins. Co., 153 Mass. 344, 2/7 N. 
E. 669; Ladd v. Union Mutual Life Ins. Co. (C. C.) 116 F. 878. 

[4] 2. In a suit by the administrator of the insured against the insurer in 
such a case, to recover on the policy, the court properly, on demurrer, struck the 
defendant’s plea setting off debts alleged to have been due by the deceased to the 
defendant; and as the evidence otherwise demanded a verdict for the plaintiff, the 
court properly directed a verdict for the plaintiff in an amount representing the 
face value of the policy and interest, less an amount representing a sum of money 
which the deceased insured had borrowed from the defendant insurer, and which 
by the terms of the policy was chargeable against its face value. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


SECURITY BEN. ASS’N OF TOPEKA, KAN., v. REISING. 
Court of Appeals of Kentucky. Feb. 12, 1929. 
14 Southwestern Reporter (2d) 150. 

1. INSURANCE—ANSWER OF FRATERNAL INSURANCE SOCIETY, NOT 
SHOWING SOCIETY DID NOT PAY COMMISSIONS NOR EMPLOY 
AGENTS, HELD INSUFFICIENT TO BRING SOCIETY WITHIN EX- 
CEPTION TO STATUTE REQUIRING BY-LAWS TO BE ATTACHED 
TO CERTIFICATE (Ky. ST. § 679). 

Fraternal insurance society, to bring itself within exception to Ky. St. § 679, 
requiring all certificates containing reference to by-laws of corporation, as form- 
ing part of policy, to have by-laws attached or printed thereon, but exempting 
from such requirement secret or fraternal societies securing members through lodge 
system exclusively, and paying no commission, nor employing any agents except in 
organization and supervision of work of local subordinate lodges, was required to 
plead facts set out in statute, and its answer, which did not show that it did not 
pay commission or employ agents, was insufficient. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 


3. INSURANCE—INSURANCE MAY BE REGULATED BY LOCAL LAW. 
Lumera is a matter that may be regulated by local law. 
(For other cases, see Insurance, Dec. Dig. § 17.) 


4. INSURANCE—INTERPRETATION OF INSURANCE CONTRACT OF 
FOREIGN FRATERNAL SOCIETY MADE IN KENTUCKY MUST BE 
DETER MINE D BY KENTUCKY LAW (ACTS 1916, C. 27, §§ 5, 8, 16). 
Under Acts 1916, c. 27, §§ 5, 8, 16, meaning and effect of insurance certificate 

delivered in Kentucky, by fraternal insurance society incorporated in Kansas, to 

member in Kentucky, being a Kentucky contract, must be determined by law of 

Kentucky, and net by law of society’s domicile. 

(For other cases, see Insurance, Dec. Dig. § 712.) 


5. IN SUP ‘NCE RIGHTS UNDER KENTUCKY INSURANCE CONTRACT 
wae PE DEFEATED, UNLESS CONTRACT CLEARLY SO PRO- 
Riehts under an insurance contract made in Kentucky may not be defeated, 

unless the contract clearly so provides. 

(Fer other cases, see Insurance, Dec. Dig. § 146[3].) 
Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 

Division. 
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Action by Louis Reising, Sr., against the Security Benefit Association of To- 
peka, Kan. Judgment for plaintiff, and defendant appeals. Affirmed. 

L. D. Greene and S. L. G. Breenebaum, both of Louisville, for appellant. 

Arthur C. Gunther, of Louisville, for appellee. 

Hosson, C. The Security Benefit Association is incorporated in Kansas, and 
is a fraternal insurance society. It issued a certificate insuring the life of Emma 
Reising in the sum of $500. She died, and this action was brought to recover upon 
the certificate. The certificate provides as follows: “This certificate, together 
with the charter and the constitution and the laws of the society and all amend- 
ments to each thereof, which are made a part hereof, shall constitute the agree- 
ment between the member and the society.” 

Section 101 of the by-laws of the society is in these words: “In case any 
member holding a beneficiary certificate heretofore or hereafter issued, shall die 
by his own hand, whether sane or insane, the full liability of this Association to his 
beneficiaries shall be the amount actually paid by the members to the benefit fund.” 

The defendant by its answer pleaded the above facts, and alleged that Emma 
Reising committed suicide. On a trial of the case the plaintiff introduced proof 
tending to show that Emma Reising was out of her mind, and had so little mind 
that she did not know what she was doing, or that what she did would produce death. 
The court submitted the question to the jury, and they found for the plaintiff. The 
defendant appeals. 

The instructions of the court follow the rule in Kentucky, but the defendant 
showed that in Kansas, the home of the corporation, a different rule prevails, and 
that no recovery can be had upon the policy and by-laws there, although the in- 
sured did not know what she was doing when she committed suicide. 

The policy is a Kentucky contract, delivered in Kentucky. The defendant is 
doing business in Kentucky under the Kentucky statute. By that statute it is pro- 
vided that all certificates issued to persons in Kentucky, by corporations transacting 
business in Kentucky, which contain any reference to the by-laws or rules of the 
corporation as forming part of the policy or contract, shall have same attached to 
the certificate, or printed on the face or reverse side thereof, and, unless so attached 
or printed, they shall not be received as evidence in any action for the recovery of 
benefits provided by the certificate, or considered a part of the contract between 
the parties. The section, however, concludes with these words in a proviso: “But 
the provisions of this section and this subdivision shall not apply to secret or 
fraternal societies, lodges, or councils, which are under the supervision of a grand 
or supreme body, and secure members through the lodge system exclusively, and pay 
no commission, nor employ any agents, except in the organization and supervision 
of the work of local subordinate lodges or councils.” Ky. Stats. § 679. 


[1] In order for the defendant to bring itself within this exception to the 
statute, it was incumbent upon it to plead the facts set out in the statute. While it 
undertook to set out some of these facts in its answer, it did not show that it does 
not pay commission or employ any agents except in the organization and supervision 
of the work of local subordinate lodges or councils. The answer is therefore in- 
sufficient to show that the dedendant comes within the proviso of the statute. No- 
thing is provided about suicide in the certificate, and under the statute, the by-law 
cannot be considered, unless the defendant shows that it comes within the proviso. 
This it did not do, and, the pleading not stating a defense to the action, judgment 
for the plaintiff was proper under the pleadings, and cannot -be disturbed here. 
Civil Code, § 386. In addition to this the precise question made here was before 
the court in Sovereign Camp, W. O. W., v. Havas, 217 Ky. 846, 290 S. W. 690, in 
these words: “Nor is the refusal of the courts of this state to adopt the construc- 
tion placed upon an insurance contract made in this state by a foreign corporation 
having its home office in another state, to adopt a construction and enforce a pro- 
vision in such policy because such a construction has been adopted and enforced in 
the state of such foreign corporation, a failure to give full faith and credit to the 
laws of such other state within the meaning of the federal Constitution. The fact 
that the courts of Nebraska enforce the exception in such policies where the insured 
kills himself, sane or insane, does not give any extra-territorial effect to the opin- 
ions of its supreme court and are no more binding upon the courts of this state in 
determining whether they will enforce such a provision in a Kentucky contract 
than are the opinions of any other state.” 


[2-4] The laws of Kentucky regulate insurance contracts made in Kentucky. 
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When a foreign corporation comes to Kentucky and does business in Kentucky un- 
der the Kentucky laws, it submits itself to the laws of Kentucky, and it does not 
bring with it the law of its domicile. Insurance is a matter that may be reg- 
ulated by local law. The contract being made in Kentucky, and being a Kentucky 
contract, the meaning and effect of its provisions must be determined by the law 
of Kentucky. To hold otherwise would be to say that Kentucky may not regulate 
by law upon what terms a foreign corporation may do business in Kentucky. The 
proper construction and effect of a Kentucky contract must be determined by the 
law of Kentucky. In Supreme Council of Royal Arcanum y. Green, 237 U. S. 
35 S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771, and Modern Woodmen v. Mixer, 
267 U. S. 544, 45 S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 1384, it was held that by- 
laws of the corporation, upheld as valid in the home state, enter into its contracts 
made pursuant thereto, and control contracts in another state made subject to these 
by-laws; but here a different question is presented. This is what is the construc- 
tion of the contract, and this must be controlled by the law of Kentucky. Such 
societies can only do business in Kentucky under “an act to regulate and control 
* * * benefit societies,” approved March 22, 1916. See Acts 1916, pp. 296-324. 
Section 16 provides: “No foreign society shall transact any business herein with- 
out a license from the Insurance Commissioner.” 


[5] Section 5 regulates the benefits that may be provided for, and section 8 
regulates what the certificates must specify. Such contracts made in Kentucky 
under a Kentucky license are governed by the laws of Kentucky as to their legal 
construction and effect. The words of such a contract bear the meaning which the 
law of Kentucky gives them, and, though a by-law made in another state is made 
a part of the contract, this does not bring into it the construction the by-law may 
receive here. Contracts made in Kentucky under its laws are naturally made by 
persons in view of these laws as entering into them. The laws of another state 
are not in their contemplation, and the decisions of the courts of another state, 
unless made before this and brought to their notice, do not enter into the con- 
tract. Rights under an insurance contract made in Kentucky may not be defeated, 
unless the contract clearly so provides. National Union Fire Ins. Co. v. Edgewood 
a 209 Ky. 532, 273 S. W. 90; Niagara Ins. Co. v. Jeffrey, 215 Ky. 644, 286 S. 

NV. 846. 

In Bank of U. S. v. Donnally, 8 Pet. 372, 8 L. Ed. 974, the United States Su- 
preme Court thus states the rule: “The general principle adopted by civilized na- 
tions is, that the nature, validity and interpretation of contracts, are to be governed 
by the law of the country where the contracts are made, or are to be performed.” 

To the same effect, see Northwestern etc., Ins. Co. v. McCue, 223 U. S. 234, 
32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57; Mutual Life Ins. Co. v. Lie- 
bing, 259 U. S. 209, 42 S. Ct. 467, 66 L. Ed. 900. The well-settled rule in the 
state courts is thus stated in 5 R. C. L. p. 972, § 54: “The important question to 
be first determined in cases of insurance involving a conflict of laws, is the place 
where the contract is in fact made or finally executed. When this question is 
solved, the determination of the questions as to the construction to be placed upon 
the terms of the contract, and of the laws which are to govern such construction, 
are comparatively easy, because it is an almost universal rule that the contract of 


insurance must be governed by the law of the state where such contract is finally 
consummated.” 


Under section 16 of the act, the corporation, to obtain a license, must file with 
the insurance commissioner a duly certified copy of its articles of association, its 
constitution, and its by-laws, also a copy of its contract, which must show that 
benefits are provided for. The purpose of the record is not only to guide the 
commissioner, but to furnish people in the state a record from which they may 
know their rights under insurance contracts made in this state. It would defeat 
the very purpose of the statute to hold that people may not contract with the cor- 
poration under the rule in this state for interpreting the by-laws so filed; for they 
contract for insurance on the faith of the record so filed, and need to look no fur- 
ther than the state law for its meaning and legal effect. To read into the statute, 
the construction of the by-laws by the courts of some other state, not filed in the 
record, would be to make the rights of the parties to depend not on the record, 
but on matters of which the assured would have no notice and open the door to 
fraud. 
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While the evidence was conflicting, the court is unable to say that the verdict 
is against the evidence. 
Judgment affirmed. 


SIMMONS et al v. MORGAN’S LOUISIANA & TEXAS R. R. & S. S. Co. et al. 
. (NO. 11564.) 
Court of Appeal of Louisiana, Orleans. Feb. 25, 1929. 
120 Southern Reporter. 537. 
(Syllabus by Editorial Staff.) 
INSURANCE—PLAINTIFFS, SUING AS WIDOW AND CHILD OF DE- 

CEASED EMPLOYEE, CANNOT RECOVER ON GROUP LIFE IN- 

SURANCE POLICY. 

Plaintiffs, suing as widow and child of deceased employee, cannot recover 
on policy of group life insurance, since such suit must be brought by bene- 
ficiaries or by administratior, if policy was payable to estate. 

(For other cases, see Insurance, Dec. Dig. § 624 [6].) 

Appeal from Civil District Court, Parish of Orleans, Division D.; Walter G. 
Gleason, Judge. 

Action by Rosa Simmons, widow of Nathan Williams, and another, against 
Morgan’s Louisiana & Texas Railroad & Steamship Company and another. Judg- 
ment for defendants, and plaintiffs appeal. Affirmed. 

Chas. J. Mundy, of New Orleans, for appellants. 

Denegre, Leovy & Chaffe, and Spencer, Gidiere, Phelps & Dunbar, all of New 
Orleans, for appellees. 

Janvier, J. Plaintiffs, alleging themselves to be the widow and the daughter 
of Nathan Williams, bring this suit against defendants jointly and solidarily for 
$1,500. 

They allege that Williams had, for some time prior to his death, been em- 
ployed by defendant railroad company, and that, during the course of that em- 
ployment, the railroad company had on each pay day deducted from Williams’ 
pay a small sum, supposedly to be paid to the other defendant as a premium on 
Williams’ interest tn-a group life insurance policy. 

Plaintiff's petition is not at all certain or definite in its averments, most of 
which fall far short of containing any statement of actual fact. 

Plaintiff’s petition fails utterly to show any right in themselves to maintain 
this action, and also fails to show by any affirmative allegation that a cause of 
action exists in any one. 

The fact that no cause of action is shown may be the result of defective 
pleading, and, if the petition disclosed that plaintiffs were the owners of a cause 
of action, however inartistically and imperfectly stated that cause of action might 
appear in the pleadings, we would be inclined to remand the case to allow plain- 
tiffs to amend. But we are of the opinion that no good purpose could be served 
by remanding the case, because we can see no possibility of the existence of a 
right of action in plaintiffs as the widow and the child of the decedent. 

The right of action, if there is one, can only exist in favor of the beneficiary 
or beneficiaries named in the supposed policy or certificate of insurance. The’ 
fact that they are widow and child would not entitle them to recover, even if they 
had alleged positively and affirmatively that there was a policy of insurance, unless 
they could couple with that allegation the further one that they are the bene- 
ficiaries named in the policy. In other words, they must not sue as widow and 
child, but as beneficiaries. Even if they could allege that the policy was made pay- 
able to the estate, this would not benefit them, because as widow and child 
they could not recover on a policy payable to the estate of the decedent. A 
suit for this purpose would have to be filed by the representatives of the estate; 
that is to say, the administrator. 

It appears to us, then, that the petition does not contain sufficient alleg- 
ations to set forth a cause of action in any one, but is does contain sufficient 
allegations to show that there is no right of action in plaintiffs. 

It is therefore ordered, adjudged, and decreed that the judgment appeahed 
from be affirmed, at the cost of appellants. 

Judgment affirmed. 
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JASPER v. MUTUAL LIFE INS. CO. OF NEW YORK. (NO. 3096.) 
Court of Appeals of Louisiana. Second Circuit. March 12, 1929 
120 Southern Reporter 714. 

1. INSURANCE—PROVISION OF PLEDGE CONTRACT, AUTHORIZING 
CANCELLATION OF LIFE POLICY FOR NONPAYMENT OF LOAN 
AT MATURITY, HELD VOID. 

Provision of pledge contract, authorizing cancellation of life policy for non- 
payment of loan on maturity, held void as respects pledge of policy having cash 
surrender value in amount sufficient to protect insurer for period of four years 
after maturity of loan. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

2. INSURANCE—FAILURE OF INSURER TO RETURN PAYMENT OF 
PAST-DUE INTEREST ON LOAN FOR WHICH PAID-UP POLICY 
WAS PLEDGED CONSTITUTED WAIVER OF DEFAULT. 

Failure of insurer, accepting past-due interest on loan for which paid-up 
policy was pledged, to return money until nearly three months after it had been 
received, and until after insurer died, constituted waiver of default in payment of 
interest, without regard to whether the money was retained awaiting the furnish- 
ing of certicate of health by insured, in that there was no necessity of showing 
good health in order to secure reinstatement of paid-up pollicy. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

4. INSURANCE—CORRESPONDENCE RELATIVE TO PAST-DUE INTER- 
EST ON LOAN DID NOT CONSTITUTE COMPLIANCE WITH LAW 
REQUIRING NOTICE BEFORE FORFEITURE OF POLICY (ACT NO. 
68 of 1906). 

Correspondence between insured, or beneficiary, and insurer relative to pay- 
ment of past-due interest on loan for which life policy was pledged, held not 
to constitute a compliance with Act No. 68 of 1906, requiring notice by insurer 
as a condition precedent to valid forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

5. INSURANCE—FORFEITURE OF LIFE POLICY FOR NONPAYMENT 
OF INTEREST ON LOAN COULD BE EFFECTED ONLY BY NOTICE, 
WITH FORMAL TENDER OF AMOUNT DUE INSURED. 

Legal forieiture of life insurance policy because of nonpayment of interest 
on loan for which policy was pledged could only be effected by formal notice 
of forfeiture, promptly sent, with a formal tender of the difference between 
the amount of the loan and cash surrender value of policy. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from First Judicial District Court, Parish of Caddo; E. P. Mills, 

Judge. 

Action by Mrs. Mary Jasper against the Mutual Life Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. Affirmed. 

Blanchard, Goldsteif & Walker, of Shreveport, for appellant. 

Herndon & Herndon, of Shreveport, for appellee. 

Statement of the Case. 

REYNOLDS, J. The plaintiff, Mary Jasper, as the nominated beneficiary in a 
policy of insurance for $3,000 issued by the defendant, the Mutual Life Insur- 
ance Company of New York, on the life of George F. Jasper, deceased, sought 
by this action to recover judgment against the defendant for the difference 
between the face value of the policy and the amount of a loan of $1,275 made 
by the defendant to the insured solely on the security of a pledge of the policy, 
and for the sum of $55.88 as the unearned part of $76.50, interest on the loan 
in advance for one year, alleged to have been paid by the insured. 

The defense is that the interest on the loan was payable in advance and was 
not paid at its maturity, and that for that reason the policy was forfeited and 
cancelled, pursuant to the terms of the loan pledge, and that all that was owing 
to the plaintiff under the policy was $342.46, being the difference between the 
amount of the loans, $1,275, and the surrender value of the policy, which it al- 


leged was $1,617.46, and that defendant had duly tendered this sum to the plain- 
tiff, and she had refused to accept it. 
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On these issues the case was tried, and there was judgment in favor of the 

plaintiff and against the defendant, and defendant appealed. 
Opinion 

The policy, which is of the kind known as 20-payment, is dated January 26, 
1889, and was paid up at the time of the loan. It provides, among other things: 

“This policy may be surrendered to the company at the end of the said 
twenty years from the date of issue, and the full reserve (computed by the Ameri- 
can Table of Mortality and four per cent. interest) and the surplus, as defined 
above, will be paid therefor in cash. If surrendered at the end of any subse- 
quent quintennial dividend period, the full reserve by the same standard and the 
surplus as defined will be paid in cash. No cash value will be paid for a sur- 
render at any other times or dates.” 

It was proved by defendant, and not controverted by plaintiff, that at the 
date of the forfeiture the surrended value of the policy was $1,617.46. 

The contract of loan and pledge reads as follows: 
“$1,275.00. New York, —————-, 191 

“On January 26th, 1916, without grace, we promise to pay to the order of the 
Mutual Life Insurance Company of New York one thousand two hundred seventy- 
five dollars, with interest at the rate of 6% per annum at the office of said 
company in the city of New York, for value received, having deposited with and 
assigned to said company policy No. 348766 as collateral security for the pay- 
ment of this note, as herein provided. The application of the foregoing amount 
is hereby approved as follows: 
Amount of. loan .... $1,275 00 


Adjustment for interest on premiums 


$ —— 
To pay loan No. 266578 due 1/26/1915 on policy No. 348766 .. $—————._. $1,275 00 
Accrued interest on loan No. ———, 191— .. e— 
To pay premiums on said policy to paid-up 191— $——_ 
Adjustment for interest on premiums hare 
Balance by company’s check a $1,275 00 


“The horrower may pay this note, with accrued interest at any time prior 
to the date when due and when so paid together with all other indebtedness in 
respect of said policy this loan note will be automatically canceled, and the com- 
pany will return the policy. 

“The time for the payment of this loan may, from time to time, upon re- 
quest of any of the parties hereto and with or without notice to the other 
parties. be extended for a period of six months or one year, upon payment of any 
premium on the policy necessary to cover the period of any such extension and 
payment of interest which shall have accrued at the maturity of the loan. 

“In the event of failure to repay said note,on the date when due as herein 
provided or in the event of the nonpayment of the interest accrued thereon, the 
company. without further notice and without further demand for payment, may 
cancel said policy as of the date of default. and apply to the payment of said 
note (with accrued interest), the sum of $1,435.00 (being the customary cash sur- 
render consideration allowed by the company as the surrended value of policies 
issued upon like terms and conditions) and pay the remainder of said sum (if 
any), on demand, to the parties entitled thereto. 

“In case of any extension or renewal or extensions or renewals of this note, 
the foregoing provision for cancellation and surrended of the said pol'cy shall 
be aprlicalle. but in such case, in lieu of the above stipulated cash surrender con- 
sideration, the company will pay, as a cash surrender value at the maturity of 
any such extension or renewal. subject to the deduction of the existing loan with 
accrued interest, the customary cash surrender consideration then allowed by 
the company, on other policies issued and terminated upon like terms and con- 
ditions as this policy, which amount shall not be less than the above stipulated 
cash valve. 


“In the event of the death of the insured before the maturity or payment 
of the note, snd while said policy is in force, the amount of said note. with ac- 
crued interest. will be deducted from the amount payable on the policy, the 
balances bheirg pavable to the person or persons entitled thereto 
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“In witness whereof we have hereunto set our hand the 25th day of Janu- 

ary, nineteen hundred and fifteen. 
“George F. Jasper, 
“Insured. 
“Mary Jasper, 
“1102 East College St., Shreveport, La. 
“Witness J. P. Dupree, 
“Oil City, La. 
“Address. 
“Witness G. A. Humason, 
“132 Hamilton St., Shreveport, La. 
“Address.” 

The time for the payment of the loan was extended from time to time by 
payment of interest thereon until January 26, 1919, on which date there was owing 
and due on the note the principal, $1,275, and, if it was the desire or intention 
of the insured to extend the maturity of the debt, then an additional sum of 
$76.50 as interest on the loan for one year from that date. Neither the principal 
of the note nor the interest for another year to extend its maturity for that 
time was paid. 

Under the business rules of the defendant, 30 days’ grace, were allowed for 
such payment, and on February 24, 1919, the manager of defendant’s policy loan 
department at St. Louis, Mo., addressed a letter to the insured at Shreveport, 
La., saying: 

“The thirty days’ grace for payment under policy No. 348,766 expires Wed- 
nesday. Kindly get in touch with the writer immediately.” 

However the interest was not paid within the 30 days, and defendant can- 
celed the policy as of the date of the maturity of the loan, January 26, 1919. 

The manager of defendant’s St. Louis, Mo., office wrote the insured under 
date of March 4, 1919, as follows: 

“We refer to your letter of recent date regarding your policy No. 348,766. 
Our letter of the 24th ult. referred to the overdue interest of $76.50, which should 
have been paid on or before February 26th. As this interest is unpaid, and the 
days of grace allowed to expire, we have written to our New Orleans agency, giv- 
ing them the facts, and no doubt you will hear from them within the next few 
days. The policy is now lapsed, and steps for its restoration should be taken. 
The steps necessary to take, in order to reinstate this policy, will be explained 
by our New Orleans office.” 

Under date of March 5, 1919, Miss Mary A. Jasper, the daughter of the 
insured, addressed a letter to the manager of defendant’s New Orleans office, 
reading: 

“Several days ago I had notice from your company of interest due for the 
amount of $76.50 and that time in which to pay same had lapsed. A reply to 
a letter of inquiry to Mr. Shaw, your St. Louis manager, advised me that the 
necessary action for the reinstatement of this policy would be explained to me 
in a letter from the New Orleans office. Upon receipt of same, I talked with 
Mr. Deas, the Shreveport representative, who suggested that a check covering 
the amount of the interest would straighten the matter out and restore the policy 
to its valid form. I herewith hand you check for the amount of the interest 
$76.50, and trust you will let me hear from you upon receipt of same. The rea- 
sons for the delay in sending you the above mentioned check is the illness of 
Mr. Jasper, and your last notice served to bring it to our immediate attention.” 

Under date of March 14, 1919, the insured wrote the manager of defendant’s 
New Orleans office to this effect: 

“On March Sth I wrote you a letter in regard to lapsed policy of George F. 
Jasper, No. 348,766, and inclosed a check for $76.50, the amount of the premium 
due under the same. Up to this date I have had no reply or acknowledgment 
of same. Please let me hear from you by return mail and oblige.” 

Defendant’s New Orleans office wrote the insured that such matters were 
outside of its authority and had been referred to defendant’s home office at 
aa an and defendant’s St. Louis office wrote him, under date of March 13, 

, that: 


“We received from our New Orleans agency your check for $76.50, which 
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you tendered for interest on loan under policy No. 348,766. As this policy became 
lapsed for the nonpayment of interest within the days of grace allowed, we are 
submitting all the facts in your case to our home office. No doubt you will hear 
from them in the next few days.” 

On March 24, 1919, defendant’s St. Louis office wrote the insured: 

“We are inclosing herewith personal health certificate, which be kind enough 
to fill out, sign, have your signature witnessed, and return to this office at once. 
This certificate is sent you with the hope that, if it is satisfactory to the company, 
they will accept payment of interest on the loan made under your policy No. 
348,766. This policy has been in default for the nonpayment of interest within 
the grace period, but we are confident that, if you will send the inclosed form 
to us, properly completed, the company will consider reinstating this insur- 
ance.” 

On March 31, 1919, the insured’s daughter wrote defendant's St. Louis office 
saying: 

“In re Policy No. 348,766 G. F. Jasper. I beg to acknowledge receipt of 
your letter of recent date, and will state that the reason of the delay in remit- 
ting you interest to cover the loan made on above numbered policy, was that 
I was in Washington, D. C., engaged in war work, and only received notice of 
the expiration of the grace period contained in your letter on February 24, 1919, 
on my return home, and I at once remitted you check to cover. My father 
doubtless thought that this matter had been attended to and would indeed be 
very much vexed if he learned the present condition, and, under the circum- 
stances, as the check was remitted only a few days after the grace period, I 
sincerely hope that you will accept same at this time and reinstate the policy.” 

Nothing was done by the insured toward obtaining and sending to the de- 
fendant the health certificate requested as a condition precedent to reinstating 
the policy, for the reason, doubtless, that the insured was then seriously ill. 

The insured died on May 2, 1919. 

On May 6, 1919, the insured’s daughter wrote defendant’s St. Louis office 
requesting that proper blanks be sent her on which to make proof of claims for 
death loss under the policy; and under date of May 27, 1919, she again wrote 
the St. Louis office as follows: 

“No. 348,766—G. F. Jasper. Under date of May 6th, we wrote you regard- 
ing the proper blanks to be filled out in the case of the above numbered policy, 
and received your reply of the 8th saying that you were writing to the home 
office for some information regarding same. However, since that time, we have 
heard nothing from you, and will kindly ask that you favor us with an early 
reply and forward the necessary blanks.” 

Under date of May 31, 1919, defendant wrote Mrs. Mary A. Jasper, widow 
of the insured, beneficiary under the policy, and plaintiff in this action, as fol- 
lows: 

“In regard to your letter of May 27th, we beg to advise that the above 
policy stands surrendered for nonpayment of the loan due January 26, 1919, and 
company’s check for $265.96 is inclosed herewith in accordance with the state- 
ment attached hereto.” 

To this letter she replied, under date of June 4, 1919, as follows: 

“Policy No. 348,766—G. F Jasper Your letter of May 3lst, with check and 
statement received, and I herein return the check and statement, as I am un- 
doubtedly entitled to the full amount of the policy, less the amount of the loan 
of $1,275, for the following reasons: Mr. Jasper inclosed check for $76.50, amount 
of interest due, to your New Orleans office on March 13th, the receipt of which 
you acknowledged on March 13th, and stated that you were submitting all the 
facts to the home office. You next wrote to him March 24th stating ‘that, if 
personal health certificate was satisfactory to the company, they will accept 
payment of interest on the loan.’ Mr. Jasper was ill at the time and did not 
fill in the certificate; but, regardless of that fact, you cashed his check for the 
interest on March 25th, and on receipt of canceled check for interest I believed, 
and do believe at this time, that you, by accepting the interest, waived the health 
certificate, and I am entitled to recover the face value of the policy less the 
loan.” 

On June 10, 1919, defendant wrote plaintiff : 
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“When forwarding surrender check to you under the above policy, we ne- 
glected to include the amount held here of $76.50. Same is now inclosed by our 
check.” 

On June 16, 1919, plaintiff wrote defendant, returning to it the check for 
$76.50, and saying that she would not accept it, saying that defendant did not 
owe it, and that she was not entitled to it, because defendant had accepted it 
in payment of the interest due on the loan, and renewing her demand on de- 
fendant for payment of the difference between the face of the policy and the 
amount of the loan. 

Under date of June 26, 1919, defendant’s attorney in New York City wrote 
to plaintiff and returned to her the checks for $265.96 and $76.50, saying that the 
defendant had held the $76.50 awaiting receipt of the certificate of health, and 
that the certificate had never been furnished it, and that therefore the policy had 
never been reinstated, and that all that was owing by defendant to plaintiff was 
the $265.96, being the difference in the amount of the loan and the cash sur- 
render valuc of the policy. 

On July 9, 1919, plaintiff again returned to defendant the two checks and 
reiterated her position and demand. 

On July 18, 1919, defendant acknowledged the return of the checks and in- 
formed plaintiff that it would hold them subject to her orders. 

Plaintiff contends that the provision of the pledge contract authorizing can- 
cellation of the policy was null and void, and that the policy was still in force 
and effect, notwithstanding the alleged cancellation; that, if there was authority 
to cancel the policy, the right to cancel was waived by defendant’s retention of 
the interest received after default. 

[1]. I. Plaintiff’s first contention apparently is res novo in the jurisprudence 
of Louisiana Counsel have not cited us to any case in point, and we have not 
been able to find any ourselves. 

The question was adverted to in Lesseps v. Fidelity Mut. Life Ins. Co., 120 
La. 610, 45 So. 522, which was a suit upon a life insurance policy. The defense 
was that the policy had been forfeited for nonpayment of a note given for pre- 
mium on the policy and containing the following clause: 

“This note is given for premium on policy No. 112,016 for forty thousand 
dollars, issued by the Fidelity Mutual Life Insurance Company, and, if not paid 
at maturity, it is expressly agreed that the above numbered policy shall be 
ipso facto null and void without notice to the maker hereof, and without any act 
on the part of the company and shall remain so until reinstated as provided by 
its terms.” 

The note not having been paid at its maturity, and the insurer having re- 
fused to pay on the ground that the policy was forfeited by the nonpayment, the 
plaintiff urged that time was not of the essence in contracts to repay borrowed 
moncy, and considering this the court said: 

“Passing from a consideration of the issues of fact to the laws, learned coun- 
sel for plaintiff quotes from Manhattan Life Ins. Co. v. Wright, 126 F. 82, 61 
C. C. A. 138, in which it was said, in effect, that time is not of the essence of a 
contract to repay money borrowed, and an agreement to forfeit is of no effect 
where the lost money thereby is much in excess of interest during delay. 
There is a great difference as relates to the facts in the cited case and the case 
here. In the former the question involved a loan, and not premiums which the 
insured had paid. The insured having failed to make payment of the note at 
maturity, was sued as a debtor of the loan secured by the policy as a collateral 
security. Time, of course, was not of the essence. It is different in matter of a 
premium on a policy. In regard to premiums the decisions hold that time is of the 
essence. The decision to which we are referring at present, cited by plaintiff’s 
counsel, expressly sustains that view. The rules of law applying to a loan do not 
apply to premiums as relates to time.” (Italics ours.) 


In the Manhattan Life Ins. Co. v. Wright Case, supra, the court, quoting 
from Pomeroy’s Equity Jurisprudence (2d Ed.) §§ 449, 450, said: 

“Teme is not ordinarily of the essence of a contract to repay money bor- 
rowed, and an agreement to forfeit or to lose money or property much ‘n excess 
of interest during the delay on account of a failure to pay a loan on the stipu- 
lated day is a contract for a penalty for a failure to pay money, and is void '- 
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cause compensation is the basic rule for the measure of damages, and interest 
during the delay is, under the law, full compensation therefor.” 

We infer from the language of the court quoted from Lesseps v. Fidelity 
Mutual Lifc Insurance Co., supra, that, had the note there involved represented 
money borrowed, instead of premium on the policy sued on, the contention of 
the plaintiff there would have been sustained. 

New York Life Ins. Co. v. Curry & Bro., 115 Ky. 100, 72 S. W. 736, 61 L. R. 
A. 268, 103 Am. St. Rep. 297, was a suit to compel reinstatement of a paid-up 
policy of life insurance that had been forfeited for nonpayment of the principal 
or interest of a continuing loan made by the insurer to the insured on the se- 
curity of a pledge of the policy. The pledge contract stipulated that: 

“It is agreed that in the event of the default of any payment of said interest 
or of said loan * * * for thirty days after they shall respectively become 
due said policy shall be deemed to be and shall be in effect at the option of said 
party of the first part [the insurer], surrendered to said party of the first part 
at the customary cash surrender value then allowed by said party of the first 
part for the surrender of policies of this class, said party of the first part in that 
case being liable to said party of the second part [the insured] for the return 
of the balance only of said cash surrender value after deducting said loan and 
interest and any expenses incurred thereon.” 

At the time of the forfeiture the hypothecated policy had a cash surrender 
value of $12.47 in excess of the amount of principal and interest owing on the 
loan. 

More than eight months after the forfeiture an assignee of the policy (the 
insured being still alive) offered to pay to the insurer the interest owing on the 
loan, and demanded that the policy be reinstated; but the insurer refused the 
tender and to reinstate the policy and thereupon the assignee brought suit against 
it to compel it to reinstate the policy. 

The trial court ordered the policy reinstated and the Court of Appeals, in 
affirming the judgment, inter alia, said: 

_.."This appeal involves the validity of the clause of the above agreement pro- 
viding for the surrender or practically for the forfeiture of the policy, if the in- 
terest on the loan was not promptly paid when due. By the terms of this writ- 
ing, if the loan, or its interest was not repaid when due under the loan agree- 
ment the policy was to be ‘surrendered’ to the insurer at the customary cash 
surrender value then allowed by said party for the surrender of policies of this 
class.’ That is pure and simple, a provision for the forfeiture of the policy upon 
such terms as the payee of the note may require, and at its option. The differ- 
ence between this and the ordinary unqualified forfeiture lies alone in the ex- 
tent of the forfeiture. It operates as an enforced conversion without further 
notice to, or consent of, the borrower, of his collateral, if he fails to promptly 
pay the interest upon his debt. The contract of insurance between appellant [the 
insurer] and Anderson [the insured] had been fully executed so far as Anderson 
was concerned. He had paid all that he was required to pay to be entitled to re- 
ceive from appellant the full sum stipulated to be paid—$630—at his death. The 
$130 was borrowed from appellant since that completion of the contract. The 
courts have uniformly held in favor of the insurer that agreements for the for- 
feiture of the policy when premiums were not paid when due are valid, and their 
enforcement is upheld. This is said to be because ‘on the prompt payments of 
the premiums depends the mutuality of the contract and the ability of the in- 
surance company to meet its obligations.’ But both the reason and the rule are 
restricted to the matter of premiums alone. Forfeitures are disfavored in law. 
When there are mere penalties for the nonpayment of borrowed money, they 
are not allowed. They lead to, and themselves are, unconscionable oppressions 
of the unfortunate. * * * In the case at bar there is no perceivable reason 
why the insurance company lending the money is, or can be, in a different posi- 
tion from any other lender of the money had the policy been assigned to the 
latter as collateral; and a default in payment of the interest had occurred. 

* #* * We are of opinion that the provision in the loan agreement for a 
surrender or forfeiture of the policy upon the nonpayment of the interest upon 
the loan is void.” 

In the case at bar the evidence shows that the cash surrender value of the 





1100 The Insurance Law Journal, Vol. 72 {[June, 1929 


policy at the maturity of the loan was $1,617.46, or $346.42 more than the loan 
debt, and that this surplus was being annually augmented by dividends. Even 
had no interest been paid for four years, the excess would have protected the 
defendant that long from loss. Enough of the $346.42 might have been applied to 
payment of the interest, and the transaction treated as an increase of the loan 
or decrease of the cash surrender value pro tanto. Instead, the policy was for- 
feited for $76.50 interest, no part of which had as yet been earned. 

[2] II. The days of grace expired February 26, 1919, and the insured sent 
defendant the interest on March 5, 1919, less than ten days thereafter, and de- 
fendant did not offer to return the money until May 31, 1919, nearly three months 
after it had received it, and until the insured was dead nearly a month. 

We are of the opinion that there was acquiescence in and waiver of the de- 
fendant in prompt payment of the interest. 

a [3] It is elementary that acceptance of performance after default waives the 
efault. 

Defendant argues that the retention of the money was not as owner, but as 
depository, awaiting the furnishing of the certificate of health. 

This contention is based upon a misconception of the provision of the loan 
contract regarding such certificate. The provision refers to forfeitures for non- 
payment of premium and not to cancellation for nonpayment of interest. Ob- 
viously a policy forfeited for nonpayment of premium should not be reinstated 
without a showing of good health. There is no need for such showing where, 
as here, the policy was paid up. 

The contract of insurance being complete, defendant’s liability to pay and 
the beneficiary’s right to receive the amount agreed to be paid—$3,000—at the 
death of the insured was absolute. 

The loan contract was independent of the insurance contract, and was en- 
tered inta after the latter became complete, and only on the theory of deliber- 
ate purpose to take unconscionable advantage of borrowers is it conceivable 
that the state of the insured’s health was intended to be made a factor in the 
determination of the question whether forfeiture for nonpayment of interest 
should be waived. 

[4] III. Defendant contends that the policy was canceled at the expiration 
of the days of grace as of the date of the maturity of the loan. 

It does not appear that the acts required by Act No. 68 of 1906 to be per- 
formed by the insurer as a condition precedent to valid forfeiture were per- 
formed. This act provides: 

“That no life insurance corporatin, * * * shall within one year after the 
default in payment on any * * * interest, declare forfeited, or lapsed, any pol- 
icy hereafter issued or renewed, * * * unless a written or printed notice 
stating the amount of such * * * interest, * * * due on such policy, the 
place where it shall be paid, and the persons to whom the same is payable, shall 
have been duly addressed and mailed to the person whose life is insured, * * * 
at his or her last known post office address in this state, postage paid by the cor- 
poration, * * * at least fifteen and not more than forty-five days prior to 
the day when the same is payable. The notice shall also state that. unless such 
* * * interest * * * by or before the day it falls due, the policy and all 
payments thereon will become forfeited and void except as to the right to a sur- 
render value, extended insurance, or paid-up policy. * * *” 


It was held in Carter v. Brooklyn Life Ins. Co., 110 N. Y. 15, 17 N. E. 396, 
that the payment of an annual premium constitutes a renewal. And in Jones 
v. New York Life Insurance Co., 32 Okl. 339, 122 P. 702, the Supreme Court of 
Oklahoma considered a statute of the state of New York identically similar to 
ours. 

In that case the insured borrowed money from the insurer upon a pledge 
of his policy under a loan contract; so much of it as is material here reading: 
“That in the event of default in payment of said interest or of any premium on 
said policy, for one month after they shall respectively become due, said party 
of the first part, which is hereby irrevocably appointed attorney for that pur- 
pose, is hereby authorized at its option to cancel said policy and its accumula- 
tions, for the customary cash surrender value then allowed by said party of the 
first part for the surrender of policies of this class, said party of the first part 
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in that case being liable to said party of the second part for the return of the 
balance only of said cash surrender value, after deducting said loan and accrued 
interest.” 

The loan was renewed from time to time, and became due on the Ist of 
March, 1904. Neither the loan nor the interest was paid. After some negotia- 
tions between the company and the insured, the company, on the 14th day of 
October, 1914, computed the cash surrender value of the policy, and deducted 
therefrom the amount due upon the loan, including interest thereon for one month 
after it became due, and mailed to the insured a check for the difference in the 
amount due upon the loan and the cash surrender value of the policy. 

The insured died on November 4, 1904, and the beneficiary in the policy 
brought suit on it. It was contended by the plaintiff that no notice of intention 
to forfeit the policy was given pursuant to the statute of the state of New York, 
and that therefore the forfeiture was void. It was claimed by the defendant 
that the notice required by the statute was waived by the loan agreement, and the 
cour: said: 

“Tt is often said that the law abhors forfeitures. It is perfectly safe to say 
that neither law nor equity favors them, and a remedial statute, intended to save 
contracts of life insurance from forfeiture, should not be construed by the courts 
with all that narrow rigor that is some times applied to the construction of penal 
statutes. It should receive, at least, a fair construction; and it is plain enough 
that we cannot do that and at the same time assent to the contention of the learned 
counsel for the defendant in this case. * * * But whether the default was 
a failure to pay the premium as such, or a note given for the same, is, in our 
view, of very little consequence, since a default in either respect was a cause 
of forfeiture under the conditions of the policy. The statute which relieves from 
a forfeiture in cases where the notice prescribed therein has not been given was, 
in legal effect, a part of the contract. All contracts are made subject to any 
law prescribing their effect, or the conditions to be observed in their perform- 
ance; and hence the statute is as much a part of the contract in question as if it 
had been actually written into it, or made a part of the stipulations. The failure 
of the plaintiff to pay the note in question was a cause of forfeiture under the 
terms of the policy, and therefore was within the scope of the statute which was 
intended to prevent that result, unléss certain conditions were observed.’ It has 
been decided by other cases in New York that the provisions of the statute pro- 
hibiting forfeiture without notice should be strictly construed in favor of the 
insured. * * * 

“Defendant contends that the New York law is not applicable, because it is 
waived, both in the policy and in the loan agreement. * * * Certainly, if the 
contract is to be construed by the New York law, notice must have been given. 
The loan contract does not expressly modify the New York law and unless it 
does, the necessity for notice is not obviated. Under the New York law, in the 
state of New York, the notice would have been required to cancel the contract, 
even though expressly waived by the loan contract. And, unless expressly waived, 
a notice was required in this case. As already seen, there was no express waiver. 
There is no reason why a note given for a loan should obviate the necessity for 
notice any more than a note given for a premium.” 

The correspondence between the insured, or the beneficiary, and defendant, 
shown by the evidence was not a compliance with the statute. Boring v. Louis- 
iana State Ins. Co., 154 La. 549, 97 So. 856. 

[5] Independently of the statute it would seem that legal forfeiture could 
only to be effected by formal notice of the forfeiture promptly sent, together with 
a formal tender of the difference between the amount of the loan and the cash 
surrender value of the policy. 

There is no evidence of any such formal forfeiture, and not until defend- 
ant was informed of the death of the insured did it tender anything on its obli- 
gation under the policy, and it only tendered then $265.96 as the cash surrender 
value of the policy, when, according to its cwn admission, that value was $342.46. 
‘ big find no error in the judgment appealed from, and accordingly it is af- 

rmed. 
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MAKOWIEC v. PRUDENTIAL INS. CO. OF AMERICA. 
PRUDENTIAL INS. CO. OF AMERICA v. MAKOWIEC et al. 
Supreme Court of New Hempshire. Hillsborough. March 5, 1929. 

145 Atlantic Reporter 269. 
1, INSURANCE—BILL TO REFORM LIFE POLICY, TO MAKE PLAIN- 

TIFF SOLE BENEFICIARY, HELD PROPERLY DISMISSED, IN VIEW 

OF OTHER ADEQUATE RELIEF. 

Bill to reform life insurance policy, naming plaintiff as beneficiary of one-half 
the proceeds, to show that plaintiff should be the sole beneficiary, held properly 
dismissed, where there was no interest opposed to plaintiff, except that of admin- 
istrator, representing right of insured, since other relief was adequate. 


(For other cases, see Insurance, Dec. Dig. § 143[7].) 


Transferred from Superior Court, Hillsborough County; Young, Judge. 

Bill in equity by Wladslaw Makowiec against the Prudential Insurance Com- 
pany of America, and bill of interpleader by the Prudential Insurance Company of 
America against Wladslaw Makowiec and another. Transferred on exceptions to 
rulings. Exceptions sustained in part. 

Bill in equity to reform a policy insuring Makowiec’s wife, with bill of inter- 
pleader. The policy named Makowiec as the beneficiary of one half of its pro- 
ceeds, and provided that the other half should be paid to the surviving children of 
the insured, if any, and otherwise to her estate or assigns. Before it was issued, 
the insured and her husband agreed that he should pay the premiums and be the 
sole beneficiary, and the application for the insurance requested that he be thus 
named in the policy. For some reason the policy was issued as stated, and de- 
livered. It provided that the insured reserved no right to change the beneficiaries 
named and clauses indorsed set forth her ratification by acceptance of the policy 
of its inconsistency with the application in respect to her right to make such change 
and to the change as to them which the policy made. The insured and her husband 
were ignorant and illiterate persons, and neither had actual knowledge of the 
changes. He first learned of them after her death, and thereupon brought his bill. 

The insurer then brought its bill of interpleader against him and the admin- 
istrator of his wife’s estate. The wife died without issue. Under decree, the 
disputed half of the insurance money was paid into court and the insurer dis- 
charged from further liability. To a finding that the insured and her husband 
accepted the policy, and to a ruling that it was inequitable for the policy to be re- 
formed, the husband excepted. 

Frederick E. St. Cyr, of Manchester, for husband. 

Francis W. Johnston, of Claremont, for administrator. 

Thorp & Branch, of Manchester, for insurer. 

ALLEN, J. It is conceded that the statuce (P. L. c. 277, § 2), providing that the 
creditors and estate of the insured have no rights to the insurance money as against 
a third person named in the policy as its beneficiary, has no bearing on the case, 
nor the statute (P. L. c. 277, § 9), making a policy incontestable if it has been in 
force for two years before the death of the insured, except for nonpayment of 
premiums and its violation in respect to military and naval service. The former 
statute is merely declaratory of the rights of ‘a beneficiary other than the estate 
of the insured, and the latter statute limits only the rights of the insurer. 

[1] The bill to reform the policy was properly dismissed, since other relief is 
adequate: If the wife held the interest of her estate as a beneficiary of the policy 
in trust for her husband, notwithstanding the insurer’s refusal to conform the pol- 
icy to the arrangement between them, reformation of the policy becomes immater- 
ial. The insured having died childless, there is no interest opposed to that of the 
husband except the interest of the administrator who represents the right of the 
insured, The insurance money in dispute is a fund available to be paid the hus- 
band, if he establishes his right to it, and will satisfy his claim. It is therefore un- 
necessary to consider the question whether, if relief could not be otherwise given, 
the husband might establish the right to be named as the beneficiary of the policy 
in some way under the principles of reformation. 

[2-4] The husband avers an agreement with his wife that she should procure 
the policy, and he assume its costs and be named as its sole beneficiary. This sets 
forth a valid contract of mutual promises. It related to the wife’s estate. Peo- 
ple’s Trust Co. v. Merrill, 78 N. H. 540, 102 A. 827; Adams v. Adams, 80 N. H. 80, 
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113 A. 279. And the husband’s status as such qualified him as a proper beneficiary. 
Assuming the insurer’s full right to refuse to be a party to the arrangement, the 
refusal did not impair its validity. The beneficial interest of the policy, which stood 
in the name of the wife or her estate, was capable of being placed or charged in 
trust by her, although the insurer declined to issue a policy giving any recognition 
to the trust. If the policy had been issued as requested, no question could be raised 
of the husband’s right to all of its proceeds, and he alleges that the insured agreed 
that the policy should give him that right. As the agreement was intended to be 
forthwith effective, it amounted to a declaration of trust in his favor. It was not 
a promise to take future action, but a negotiation in connection with the issuance 
of the policy that its beneficial interest should be all his. So far, at least, as she 
or her estate was a beneficiary, she held her beneficial interest in trust for him. 
The situation is no different in principle than an agreement by A to buy property for 
B, where the title, if taken in A’s name, is held in trust by him for B. 

[5] Assuming the agreement was made as claimed, yet the administrator claims 
that it was either rescinded, or the provision for the husband to be the sole bene- 
ficiary waived by him, or his rights lost through laches, and seeks to support the 
claim by the finding that the policy was accepted by the parties, and by the ruling 
that it would be inequitable to modify the terms of the policy “at this late day.” 
Since the court acted only on the pleadings and such evidence as the policy afforded, 
the finding cannot be sustained. If the husband had no knowledge that the policy 
did not make him the sole beneficiary, it cannot be said that there was either re- 
scission of his contract with his wife or a waiver by him of its terms in his favor. 
Delivery and possession of the policy was at best inconclusive proof of knowledge of 
its contents, and even such knowledge might not be conclusive to show rescission 
or waiver. The insurer’s known refusal to make the husband the sole beneficiary 
was not incompatible with the continued imposition of the trust. It might be con- 
sistent to take no action to induce or compel the insurer to reform the policy, and at 
the same time rely on the contract with his wife to secure his rights to all of the 
insurance money—at least, if she died childless. While the fact of knowledge may 
lead to the conclusion of rescission or waiver, the conclusion is not a necessary one. 

[6] The ruling that reformation of the policy should be denied, hecause it 
was not sooner sought, appears to be based on a finding of laches on the huchand’s 
part. Since reformation was properly denied, although for other reasons, con- 
sideration of the point is technically immaterial. But, if it was meant to be a gen- 
eral finding that the husband had slept upon his rights, it may be said that, as the 
case stands with reference to further proceedings, laches would not appear avail- 
able as a bar. If there was a contract between husband and wife as claimed, and it 
was neither rescinded nor waived, the trust thereby established was not lost 
by mere inaction and failure of effort to have the policy adopt it. 

Under the bill of interpleader, the husband is entitled to a trial on his claim 


that the money paid into court belongs to him as impressed with a trust which 
has not been discharged. 


Exceptions sustained in part. 
Peaslee, C. J., was absent. The others concurred. 


RHYNE v. JEFFERSON STANDARD LIFE INS. CO. (No. 490.) 
Supreme Court of North Carolina. March 13, 1929. 
147 Southeastern Reporter 6. 

INSURANCE—UNLESS CLEARLY NEGATIVED STIPULATION REQUIR- 
ING NOTICE TO INSURFEFP OF TOTAT, DISARITITY weirs worT 
CAUSE FORFEITURE, WHEN INSURED BECOMES TOTALLY IN- 
CA PACITATED. 

Stinuletion, in insurance policy, requiring insured claiming to be tota'lv disabled 
within total disability clause to furnish company due proof of total disah‘litv, should 
be read with an exception reasonably saving rights of assured from forfeiture. un- 
less clearly nevatived, when due to no fault of his own he is totally incanacitated 
from civ'ine such notice, on theory that that which cannot fairly he said to have 
been in minds of parties when contract was made should be held to be excluded 
from its tess 

(Trae ather enses, see Insurance Dre Die. § 53916].) 

Appeal from Superior Court, Rurke Conuntv; T. B. Finley, Judce. 

Ci1 action bv Brant Rhyne. as evardian of R. H. Rhyne, an insane nerson, 
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against the Jefferson Standard Life Insurance Company. Judgment for defendant, 
and plaintiff appeals. Reversed. 

Civil action by plaintiff, guardian of R. H. Rhyne, an insane person, to re- 
cover under the permanent disability clauses of two insurance policies. 

On February 20, 1926, the defendant issued to Robert H. Rhyne a life insur- 
ance policy in the sum of $5,000, and again on December 15, 1926, the defendant 
issued another policy to the said Robert H. Rhyne in the sum of $2,500. The first 
of said policies provides for the “waiver of all future premiums and monthly pay- 
ments for life of $50.00” in case of total and permanent disability, if, after pay- 
ment of the first and before default in the payment of any subsequent premium, 
“the insured shall furnish to the company due proof that he has been wholly and 
continuously disabled by bodily injuries or disease and will be permanently, con- 
tinuously and wholly prevented thereby from pursuing any occupation whatsoever 
for remuneration or profit.” The second of said policies provides for the “waiver 
of all future premiums and monthly payments for life of $25.00,” if, while the 
policy is in force and before default in the payment of any premium, “the insured 
shall furnish to the company due proof that he has become totally disabled by 
bodily injuries or disease,” etc. 

The premiums due on the first policy were paid up to March 20, 1927, including 
the 30-day period of grace, and the premiums due on the second policy were paid 
up to May 15, 1927. No further premiums were paid on said policies after the 
respective dates above mentioned, and it is the contention of the defendant that 
= ge policies lapsed for nonpayment of premiums on the respective dates 
aforesaid. 

On August 19, 1927, the assured was committed to the State Hospital for the 
Insane at Morganton, where he still remains. Plaintiff qualified as his guardian 
September 29, 1927. There was evidence from which the jury could find that the 
assured became insane in January or February, 1927, during the life of the policies 
in suit. Plaintiff brings this action to recover, for the benefit of the assured, the 
life annuities provided for under the total and permanent disability clauses con- 
tained in said policies. 

It being admitted that proofs of total and permanent disability were not 
furnished to the insurance company prior to March 20, 1927, or May 15, 1927, 
judgment of nonsuit was entered on motion of the defendant. 

Plaintiff appeals, assigning errors. 

Avery & Patton and Spainhour & Mull, all of Morganton, for appellant. 

Brooks, Parker, Smith & Wharton, of Greensboro, and S. J. Ervin and S. J. 
Ervin, Jr., both of Morganton, for appellee. 

Stacy, C. J. (after stating the facts as above). The appeal presents the single 
question as to whether total disability or insanity, which renders an assured in- 
capable of giving notice of injury or disease, required by the terms of an in- 
surance policy, can be said to have been reasonably within the minds of the par- 
ties at the time of the making of the contract, in the absence of unequivocal lan- 
guage dealing with such a situation. We think not. 

It is considered by a majority of the courts that a stipulation in a contract 
of insurance requiring the assured, after suffering injury or illness, to perform 
some act, such as furnishing to the company proof of the injury or disability 
within a specified time, ordinarily does not include cases where strict performance is 
prevented by total incapacity of the assured to act in the matter, resulting from no 
fault of his own, and that performance within a reasonable time, either by the 
assured after regaining his senses or by his representative after discovering the 
policy, will suffice. Guy v. U. S. Casualty Co., 151 N. C. 465, 66 S. E. 437; annota- 
tion, 54 A. L. R. 611; notes: 27 L. R. A.: (N. S.) 319; 18 L. R. A. (N. S.) 109; 14 
L. R. A. (N. S.) 503; Ann Cas 1914D, 413; 14 Ann. Cas. 294; 14 R. C. L. 1333. | 

It may be conceded that the decisions are variant as to whether, under any cir- 
cumstances in a case like the present, liability can survive failure to comply with 
the requirement of notice. The clear weight of authority, however, seems to be in 
favor of the plaintiff's position. The reasons assigned by the different courts, in 
support of the majority, view, are not altogether harmonious, and some perhaps 
are inconclusive. They are all considered in a learned opinion by Nortoni, J., in 
Roseberry v. American Benev. Association, 142 Mo. App. 552, 121 S. W. 785. But 
we are content to place our decision on the broad ground that, notwithstanding the 
literal meaning of the words used, unless clearly negatived, a stipulation in an in- 
surance policy requiring notice should be read with an exception reasonably saving 
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the rights of the assured from forfeiture when, due to no fault of his own, he is 
totally incapacitated from acting in the matter. That which cannot fairly be said 
to have been in the minds of the parties, at the time of the making of the contract, 
should be held as excluded from its terms. Comstock v. Fraternal Accident Ass’n, 
116 Wis. 382, 93 N. W. 22. The primary purpose of all insurance is to insure, or 
to provide for indemnity, and it should be remembered that, if the letter killeth, 
the spirit giveth life. Allgood v. Hartford Fire Ins. Co., 186 N. C. 415, 119 S. E. 
561, 30 A. L. R. 652; Grabbs v. Farmers’ Mut. Fire Ins. Ass’n, 125 N. C. 389, 34 
S. E. 503. ' 

If the majority view be correct, and we are disposed to think that it is, it 


follows that there was error in granting the defendant’s motion for judgment of 
nonsuit. 


Reversed. 


UNITED ARTISANS’ LIFE ASS’N v. ODD FELLOWS HOME 
OF OREGON et al. 
Supreme Court of Oregon. March 5, 1929. 
275 Pacific Reporter 39. 

1. INSURANCE— PROVISION OF INSURANCE CONTRACT GIVING 
MEMBER RIGHT TO DESIGNATE BENEFICIARY SHOULD NOT BE 
CURTAILED OR ABROGATED. 

Provision of contract of insurance that each member holding insurance shall 
have right to designate beneficiary should not be curtailed or abrogated. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

2. INSURANCE—AGREEMENT BY INSURED DESIGNATING ODD FEL- 
LOWS HOME AS BENEFICIARY UNDER BENEFIT CERTIFICATE, 
THOUGH NOT IN MANNER PROVIDED BY CERTIFICATE, HELD 
SUFFICIENT DESIGNATION OF HOME AS BENEFICIARY TO PRE- 
VENT REVERSION OF BENEFITS TO ASSOCIATION. 

Where wife of insured under benefit certificate died before insured, and in- 
sured had no other relatives to whom benefits were payable before benefits re- 
verted to association, and insured entered into agreement with Odd Fellows Home, 
designating home as beneficiary in all insurance policies as condition for entering 
home, and Odd Fellows Home was corporation qualified to be designated as bene- 
ficiary in certificate, there was sufficient designation of home as beneficiary to pre- 
vent benefit from reverting to association, though home was not designated as 
beneficiary in accordance with terms of certificate. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

3. INSURANCE—COURTS WILL NOT REQUIRE FORMALITIES IN DES- 
IGNATING BENEFICIARY, IF BY-LAWS OF BENEFIT ASSOCIATION 
REQUIRE NONE. 

If by-laws of benefit association require no formalities in designation of benfi- 
ciary, courts will require none. 

(For other cases, see Insurance. Dec. Dig. § 773.) 

4. INSURANCE—BENEFIT SOCIETY NEED NOT BE NOTIFIED OF DE- 
SIGNATION OF BENEFICIARY, UNLESS ITS LAWS SO SPECIFY. 
Notice of benefit society of designation of beneficiary is not required, unless its 

laws so specify. 

(For other cases, see Insurance. Dec. Dig. § 773.) 

5. INSURANCE—DIRECTORY PROVISIONS OF LAWS OF BENEFIT SO- 
CIETY NEED NOT BE COMPLIED WITH TO EFFECT VALID DE- 
SIGNATION OF BENEFICIARY. 

Provisions of laws of benefit society which are merely directory need not be 
complied with in order to effect valid designation of beneficiary. 

(For other cases. see Insurance, Dec. Dig. § 773.) 

7. INSURANCE—DESIGNATION OF BENEFICIARY UNDER BENEFIT 
CERTIFICATE WILL BE CONSTRUED, IF POSSIBLE, TO SUSTAIN 
LEGALITY. 

Courts will, if possible, construe designation of beneficiary under henefit cer- 
tificate so as to bring it within power given hy statutes and sustain its legality. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

Department 2. 
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Appeal from Circuit Court, Multnomah County; Robert Tucker, Judge. 

Suit by the United Artisans’ Life Association against the Odd Fellows Home of 
Oregon and others, in which defendant named filed a cross-complaint. Decree for 
plaintiff, and defendant named appeals. Reversed and rendered. 

This is a suit in-equity, in the nature of an interpleader, instituted by the plain- 
tiff United Artisans’ Life Association, a fraternal benefit association. By its com- 
plaint plaintiff claims that the unpaid portion of the benefit certificate No. 2914, 
to wit, the sum of $935, issued by plaintiff to Henry Ludwick Koester, deceased, 
during his lifetime, reverted to and became the property of the benefit fund of 
the plaintiff corporation under the provision of section 65 of the by-laws of the 
association. From a decree in favor of plaintiff, United Artisans’ Life Association, 
the defendant Odd Fellows Home of Oregon, a corporation, appealed. 

The association instituted the proceedings against the administrator of Henry 
Ludwick Koester, deceased, who at the time of his death held the benefit cer- 
tificate in the association, the appellant, Odd Fellows Home, and certain alleged 
nephews and nieces of the decedent. In its complaint the plaintiff asks that the 
defendants appear and set forth whatever claims, if any, they have to the fund in 
question and a decree for an attorney’s fee of $150. 

In response to the complaint, the Odd Fellows Home filed an answer and cross- 
complaint, alleging it had been designated as beneficiary of the benefit certificate 
by Koester after the death of his wife, who was named as beneficiary in the cer- 
tificate, there being no beneficiary at the time entitled to take. The defendant L. K. 
Siegmund, administrator of Koester’s estate, answered, admitting that his decedent 
had designated the Odd Fellows Home as beneficiary under the certificate, and 
that the home was entitled to the fund in question. The other defendants are not 
making any claim to the fund. 

Homer D. Angell, of Portland (Angell, Fisher & Sabin and E. M. Robertson, 
all of Portland, on the brief), for appellant. 

W. M. Hudson and Guy C. H. Corliss, both of Portland (R. E. Sewall and 
R. W. Sewall, both of Portland, on the brief), for United Artisans’ Life Ass'n. 

James G. Heltzel, of Salem, for Siegmund. 

C. T. Haas, of Portland, for Rabe and Gleistein. 

Bran, P. J. (after stating the facts as above). The facts in controversy are 
admitted by the pleadings or by stipulation. The one issue is whether or not, un- 
der the admitted facts, defendant Odd Fellows Home of Oregon, a charitable cor- 
poration, as beneficiary, is entitled to the sum of $935, the balance admitted to be 
unpaid on the benefit certificate carried by Koester at the time of his death in the 
plaintiff association, or whether the fund shall be decreed to belong to plaintiff, 
and revert to the benefit fund of the plaintiff association, under the provision of 
section 65 of the by-laws of plaintiff. The plaintiff association admits that, if 
it is held from the facts admitted in the case that Koester, during his lifetime, 
complied with the by-laws and designated the Odd Fellows Home as beneficiary, 
it is entitled to take the fund. 

_The facts involved are substantially as follows: The United Artisans’ Life As- 
sociation on November 27, 1896, issued to Koester a benefit certificate, a copy of 
which is attached to the complaint as an exhibit. It is admitted that all premiums 
or assessments are paid upon this certificate, and that, at the time of the death of 
Koester, there was unpaid thereon a benefit fund of $935, and that, if the decedent 
designated -a beneficiary qualified to take under the rules of the society, such bene- 
ficiary is entitled to said sum of money. The Odd Fellows Home of Oregon is 
a charitable corporation, and is qualified to be designated as a beneficiary under 
the rules and by-laws of the plaintiff association. ; 

At the time the certificate was issued, Clarinda M. Koester, wife of the insured, 
was designated as the beneficiary, but she died prior to her husband’s death. It 
is alleged in the cross-complaint, and admitted ‘that at the time of the death of 
Clarinda M. Koester, her husband had no lineal descendants, and that his father 
and mother had died prior to that time; that he had no brothers or sisters; that 
he did not marry after his wife’s death; in fact, there was no one in existence 
qualified to take, under sections 65 and 72, of the by-laws of the association, except 
a designated beneficiary. These sections determine who should take under the cer- 
tificate in the event of the death of the beneficiary named in the certificate. The 
sections of the by-laws referred to read as follows: 


“Sec. 65. Death of Beneficiary—In the event of the death of the beneficiary 
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named in his certificate of membership before the death of such member, if no 
other designation has been made, the benefits shall be paid to the widow or widower 
of such member, if living. If there be no widow or widower, to the surviving 
children of such member; if there be no surviving children, to the mother; if there 
be no mother, to the father; if there be no father to the brothers and sisters, share 
and share alike; if there be no surviving brother or sister, then the benefits named 
in this certificate shall revert to the Benefit Fund of the association.” 

“Sec. 72. Beneficiaries—The payment of death benefits shall be confined to 
wife, husband relative by blood to the fourth degree ascending and descending, 
father-in-law, mother-in-law, son-in-law, step-father, step-mother, step-children, 
children by legal adoption, or to a person or persons dependent upon the member 
or to an incorporated charitable institution or association. Within the above re- 
strictions, each member shall have the right to designate his beneficiary, and from 
time to time have the same changed in accordance with the laws, rules and reg- 
ulations of the Association, or laws of the State of Oregon now in force or that 
may hereafter be adopted, and no beneficiary shall have or obtain any vested in- 
terest in the said benefit until the same has become due and payable upon the death 
of the said member.” 

Koester was a member of the Independent Order of Odd Fellows of Oregon 
at the times referred to herein. This fraternal association maintained a home in 
Portland, Or., which is incorporated under the laws of Oregon as a charitable or- 
ganization under the name of “Odd Fellows Home of Oregon.” Under its rules, 
members of the association, who are without means of support and unable to earn 
their living, if otherwise qualified under the rules, are entitled to be admitted as 
residents of the home where they are fed, clothed, and cared for and given medical 
attention without cost. As a consideration therefor, however, the rules required 
that such residents, when admitted, must transfer and convey to the home all of 
their property, if any, and designate the home as beneficiary under all policies of 
insurance upon their lives; and further agree to convey and transfer to the home 
any property thereafter received by them, or any payments falling due on any pol- 
icies of insurance. 

Koester, when he was admitted to the home, submitted himself to these reg- 
ulations and entered into an agreement with the home, designating it as beneficiary 
in all insurance policies, and agreeing to transfer all of his property to it. Pur- 
suant thereto Koester did designate the home as beneficiary under the certificate 
in question. The home complied with this agreement in accepting Koester as a 
resident of the home, and actually cared for him at all times subsequent, and fur- 
nished medical attention and all the necessities of life until his death, which oc- 
curred on October 3, 1926. The home performed all the conditions of the con- 
tract with Koester. 

The defendant Odd Fellows Home contends that, as Koester’s wife died prior 
to his death, and there being no relatives of Koester at any time subsequent to 
the wife’s death eligible, without designation, to become beneficiaries, under the 
rules of the plaintiff association, there was no beneficiary at the time the home was 
designated, and the defendant Odd Fellows Home of Oregon was the properly 
designated beneficiary under the certificate at the time of Koester’s death, and was 
entitled to the balance of the fund. 


The plaintiff association sets forth in its reply section 79 of the by-laws, which 
was then in force, which reads as follows: 

“Section 79. To Change Beneficiaries—Any member may change the beneficiary 
or beneficiaries named in his certificate, by returning his certificate to the secre- 
tarv of his assembly with a written request to have the certificate cancelled and a 
new certificate issued, naming some other person or persons designated in such 
request, and not excluded by the laws. Such member shall pay a fee of $1.00 for 
the new certificate. Such request must be signed in the presence of the local 
secretary or a supreme officer or a notary public or two persons who shall sign 
such request as witnesses. The secretary shall send the returned certificate and 
request to the supreme secretary, accompanied by the fee of $1.00. The supreme 
secretary shall thereupon issue a new certificate in compliance with such request 
and forward it to the secretary of the subordinate assembly to be delivered to 
the member. The new benefit certificate shall go into effect at 12 o'clock, noon, 
on the date issued by the supreme secretary.” 
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Plaintiff contends that under this section of the by-laws it was necessary for 
Koester not only to designate the Odd Fellows Home as the beneficiary, but to 
proceed in accordance with that section so as to effect a change of the beneficiary, in 
the same manner as though the beneficiary named in the certificate was still alive, 
or in existence. 

Odd Fellows Home of Oregon is qualified, under the provisions of section 72 
of the by-laws, as “an incorporated charitable institution or association” to be 
designated as a beneficiary in the certificate. 

Koester, during his lifetime, designated the home as such beneficiary. The 
question remains, Was such designation regular and binding upon the United Ar- 
tisans’ Life Association? After the death of Mrs. Koester, the beneficiary named 
in the certificate of membership, “If no other designation has been made” under the 
circumstances of this case, “then the benefit named in his certificate shall revert 
to the benefit fund of the society” according to section 65 of the by-laws. 

Section 79 of the by-laws provides for changing the beneficiary, or beneficiaries, 
named in a benefit certificate and the cancellation of the certificate and the issu- 
ance of a new certificate, or in effect canceling or effacing the name of the bene- 
ficiary in the certificate, prior to such change. This in order that there may be no 
conflicting claims arise between those claiming to be beneficiaries. This provision 
is for the protection and convenience of the association. 

Clarinda M. Koester, the beneficiary named in the certificate, having died on or 
about April 21, 1920, prior to the death of Koester, her name was effaced as a 
beneficiary, and there was no change of names to be made, and no chance for a 
conflicting claim to be made on her account. It would not seem that the pro- 
visions of section 79 of the by-laws, for a change of the beneficiary, or beneficiaries, 
named in the certificate, would apply, when it is only necessary to designate a bene- 
ficiary and there is no change of beneficiary to be made. Fraternal Tribunes v. 
John Teutsch et al., 170 Ill. App. 47; High Court of Catholic Ord. of Foresters v. 
Minnie Malloy, 169 Ill. 58, 48 N. E. 392. 

[1] Within the restriction mentioned in section 72 of the by-laws, “each mem- 
ber shall have the right to designate his beneficiary.” This is a part of the stip- 
ulated contract of insurance. Such right should not be curtailed or abrogated. 
Supreme Assembly of United Artisans v. Johnson, 109 Wash. 247, 186 P. 1065, 
1067; 1 Bacon on Benefit Societies, § 255. 


[2] It cannot be said that, after the death of Mrs. Koester the beneficiary 
named in the certificate, “no other designation has been made,” so that the benefit 
named in the certificate should revert to the benefit fund of the society; pursuant 
to the direction of section 65 of the by-laws. Under the provisions of this section, 
there are five classes of persons to whom, under certain conditions enumerated 
therein, benefits may be paid, without such person, or persons, being specifically 
named in the certificate. Again in section 72 that part that directs that a change 
of beneficiary may be made directs such change to be made in accordance with the 
laws, rules, or regulations of the association, or laws of the state of Oregon. 

The whole plan does not suggest that a beneficiary’s name must be inserted in 
the certificate in all cases, in conformity to any strict mode prescribed in the by- 
laws. Indeed, we find no particular manner directed in the by-laws for the “desig- 
nation” of a beneficiary in a certificate of membership. 3 

[3-6] Hf the by-laws of the plaintiff association require no formalities in the 
designation of a beneficiary, the courts will require none. Notice to the society 
of the designation of a beneficiary is not required unless its laws so specify. And 
provisions of the society’s laws which are merely directory need not be complied 
with in order to effect a valid designation. 45 C. J. pp. 188, 189 § 150. 1 Bacon on 
Life and Accid. Ins. (4th Ed.) p. 874, § 407; United Artisans v. Cronise, 88 Or. 
602, 172 P. 109, L. R. A. 1918D, 1133; Brett v. Warnick, 44 Or. 511, 519, 75 P. 1061, 
102 Am. St. Rep. 639. In the latter case the by-laws of the fraternal organization 
provided that any member might change the beneficiary by written request to the 
secretary of his assembly, signed in the presence of the local secretary or two wit- 
nesses, which request, with the certificate, was to be forwarded to the supreme 
secretary, who should issue a new certificate and forward it to the local secretary 
to go into effect at noon on the date issued by the supreme secretary. A member 
mailed the written request on April 27th to the local secretary, designating his wife 
as beneficiary instead of children by a former marriage. The request did not reach 
the supreme secretary until May 3d, although it should have before May 2d. As- 
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sured died on the latter date. It was held that equity will consider that done 
which ought to have been done, and the new beneficiary was entitled tu recover 
on the certificate. Equity does not usually concern itself so much in regard to 
form as it does to substance. Gantenbein v. Bowles, 103 Or. 277, 203 P. 614. 1 
Pomeroy’s Equity Jurisprudence (4th Ed.) § 378, reads in part thus: 

“Equity always attempts to get at the substance of things, and to ascertain, up- 
hold, and enforce rights and duties which spring from the real relations of parties. 
It will never suffer the mere appearance and external form to conceal the true pur- 
poses, objects, and consequences of a transaction.” In 45 C. J. 205, § 162, in men- 
tioning what constitutes a “change” of beneficiaries, it is stated in effect, an orig- 
inal designation need not be made in the manner prescribed for changing benefi- 
ciaries. “Nor is there a ‘change’ of beneficiaries where the original beneficiary is 
dead at the time the new beneficiary is named”—citing Brotherhood of Locomotive 
Firemen v. Ginther, 35 Wyo. 244, 248 P. 852, 252 P. 1026. 


We understand one of the real purposes of the beneficent United Artisan 
Life Association, the plaintiff is to provide for the maintenance of a member like 
Koester in his old age. Arrangements for such care and maintenance were pro- 
vided by contract between Koester and the Odd Fellows Home. The provisions 
of the contract were faithfully carried out, and Koester was cared for by the home 
to the satisfaction of all concerned. It was an equitable arrangement that the in- 
surance money under his benefit certificate, of which he had control, should be paid 


to Odd Fellows Home, and that the home should be designated as a beneficiary 
under the certificate. 


[7] It is stated in Bacon on Benefit Societies, § 255, in effect, that the courts 
substantially agree that the rules and regulations of benefit societies are to be con- 
strued liberally in order to effect the benevolent objects of their organization. The 
court will, if possible, so construe the designation as to bring it within the power 
given by the statutes and sustain its legality. 


It is strongly contended by counsel for plaintiff that the by-law relating to a 
change of beneficiary applies to a case when the original beneficiary has died, the 
same as to any other case—citing Grand Lodge v. Connolly, 58 N. J. Eq. 180, 43 A. 
286; Grand Lodge v. Gandy, 63 N. J. Eq. 692, 53 A. 142; Grand Lodge v. Edwards, 
111 Me. 359, 89 A. 147. A careful examination of these three cases, however, shows 
that they are not in conflict with the foregoing ruling, for the reason that, as shown 
by the opinion in the first named case, the by-laws and constitution governing in the 
three cases mentioned differ from the by-laws presented in the case at hand. The 
Grand Lodge, A. O. U. W., of Maryland, New Jersey, and Delaware, article XXIII, 
§ 6, provides “that if all the beneficiaries shall die during the lifetime of the mem- 
ber, and he shall have made no other direction in the manner provided by the by- 
laws of the order, the benefit shall be paid to his widow, if any.” Section 7, accord- 
ing to the opinion, provides the manner of making the change of direction. 


We hold that the Odd Fellows Home of Oregon was legally designated as a 
beneficiary in the certificate of membership of Henry Ludwick Koester, deceased, 
issued by plaintiff, and that the home is entitled to the unpaid portion of the bene- 
fits payable under benefit certificate No. 2914, to wit, the sum of $935. 

It follows that the decree of the circuit court must be reversed, and a decree 
entered in conformity to this opinion. 


McBride, Brown, and Belt, JJ., concur. 


LYMAN v. JACOBSEN. 


Supreme Court of Oregon. March 19, 1929. 
275 Pacific Reporter 612. 


INSURANCE—ASSIGNMENT OF POLICIES BY INSURED TO LONG- 
TIME PERSONAL FRIEND AND FORMER EMPLOYER HELD VALID 
AND NOT WAGERING CONTRACT OF INSURANCE. 


Where general manager of corporation, because of his exceptional value to 
corporation, at request of latter, took out life insurance policies in favor of cor-° 
poration as beneficiary, premiums being paid by corporation, and, on sale by cor- 
poration of its business, corporation relinquished its interest in policies to insured, 
who, stating he would be unable to carry policies, assigned them to one of two 
principal stockholders of corporation, who was a long-time personal friend of his, 





1110 The Insurance Law Journal, Vol. 72 [ June, 1929 


held that such assignment was valid, and was not a wagering or gambling contract 
of insurance. 

(For other cases see Insurance, Dec. Dig. § 121.) 

Department 1. 

Appeal from Circuit Court, Multnomah County; Robert G. Morrow, Judge. 

Suit by Ida C. Lyman, as administratrix of the estate of De Witt Hetry Lyman, 
deceased, against Waldemar T. Jacobsen. Decree for defendant, and plaintiff ap- 
peals. Affirmed. 

W. K. Royal and B. S. Huntington, both of Portland (Huntington, Wilson & 
Huntington, of Portland, on the brief), for appellant. 

C. A. Sheppard, of Portland (John B. Cleland, of Portland, on the brief), for 
respondent. 

Mcbripe, J. This is a suit in equity brought by Ida C. Lyman, as administra- 
trix of the estate of De Witt Henry Lyman, against the defendant, Waldemar T. 
Jacobsen, to recover $13,755.05, received by the defendant from the Oregon Life 
Insurance Company upon two policies of insurance issued by said insurance com- 
pany upon the life of De Witt Henry Lyman. It arises out of the following facts: 

About March 1, 1922, the defendant and one Munro incorporated the Jacob- 
sen-Munro Company, and employed Lyman as general manager. Lymian had had 
24 years of experience in the plumbing supply business in which the corporation 
engaged, and was exceptionally valuable to said company by reason of his great 
experience. 

In November, 1923, the defendant, Jacobsen, and Mr. Munro, one of the chief 
stockholders of the corporation, took out policies of insurance in the Oregon Life 
Insurance Company payable to the corporation, and Lyman, being then nearly 53 
years old, at the request of the corporation, took out two policies with the Oregon 
Life Insurance Company, one for $10,000 and the other for $5,000, in favor of the 
corporation as beneficiary. The initial premium and the premiums for 1923 and 
1924 were paid by the beneficiary corporation. 

On March 1, 1925, the Jacobsen-Munro Company sold its business to the Bowles 
Company, and, in recognition of Lyman’s faithful services to the company on March 
25th, the corporation relinquished its interest in the policies to Lyman, and there- 
upon Lyman named his estate as beneficiary. At that time the policies had ag- 
gregated a cash surrender value of $795 and a paid-up value of $1,365. That is to 
say, he could have surrendered the policies at the time of reassignment to him in 
the sum of $795 in cash, and a paid-up policy of $1,365. The policies were reas- 
signed to Lyman on the 7th day of March, 1925, at which time Lyman expressed 
the opinion that he would be unable to carry the policies, and two days thereafter, 
to wit, on the 9th day of March, 1925, he assigned them to Jacobsen; the assign- 
ments being in a typewritten form of the company and in letters and figures as 
follows: 

“For one dollar, to me in hand paid, and for other valuable consideration (re- 
ceipt of which is hereby acknowledged) I hereby assign, transfer and set over all 
my right, title and interest in (Policy No. 20108) on the life of De Witt Henry 
Lyman issued by Oregon Life Insurance Company, and all money which may be 
payable under the same, to Waldemar T. Jacobsen, and for the consideration above 
expressed I do also for my executors and administrators, guarantee the validity 
and sufficiency ef the foregoing assignment to the above named assignee, his exec- 
utors, administrators and assigns; and his title to the said policy will forever war- 
rant and defend. : 


“In witness whereof I have hereunto set my hand and seal this 9th day of 
March, 1925. ° 
“De Witt Henry Lyman.” 

The insurance company assented to the assignment, and Jacobsen paid the 
premiums. All together he paid in cash or dividends, or by giving his note, the to- 
tal sum of $1,533.95, the dividend amounting to $222.40, the total actual cash pay- 
ments amounting to $169.40, and the payment by note amounting to $1,142.10, 
which note was secured by the policies themselves. 

Lyman died on the 21st day of July, 1926, aged 56 years and 7 months. The 
amount due on the policies and received by Jacobsen amounted to $13,931.58. The 
plaintiff sued Jacobsen for the sum of $13,755.05, being the amount of the policies, 


less the premiums paid by Mr. Jacobsen, plus interest, but not deducting the $1,- 
142.50 represented by his note. 
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At the time of the assignment Lyman was 55 years of age, and had an ex- 
pectancy of 17.40 years. If he had lived to his expectancy, Jacobsen would have 
had to pay $14,624.70. 

There is no question raised as to the validity of the policies; the principal 
question here being as to the validity of the assignment by Lyman to Jacobsen. 

It is contended by the plaintiff that the assignment of the policies was without 
consideration, to a person not related to the assured, and who had no interest in 
his life; that the assignment was therefore a wagering contract and void; and 
that Jacobsen is only entitled to recover the sum actually paid on account of premi- 
ums, namely, $169.45. This is the only question in the case. 

The authorities are very much divided on the subject of what constitutes a 
wagering contract of insurance, but we are of the opinion that this case does not 
come within the definition of wagering or gambling contracts, and that the trans- 
fer was valid. 

We will now cite some of the authorities which, in our opinion, sustain that 
view of the case. In the case of Chamberlain v. Butler, 61 Neb. 730, 736, 86 N. W. 
481, 482, 54 L. R. A. 338, 87 Am. St. Rep. 478, 481, the following circumstances 
appear : 

“We are aware that there is a sharp conflict of authorities in the several 
American courts relative to the validity of a sale of a life insurance policy by one 
having an insurable interest to one not having such interest. In all the states, 
perhaps, it is held against public policy for one not having an insurable interest 
to procure insurance upon the life of another, even though it be with the consent 
of such person. In some of the states it is held against public policy for one who 
has taken out insurance upon his own life to transfer it to one having no insur- 
able interest. In some of the states such a transaction is prohibited by express 
legislative enactment. But the question to be decided is, assuming that Chamber- 
lain had no such interest in the life of Butler, could he legally buy the policy in 
question, such policy in its inception having been valid and taken out in good faith 
by Butler, with no intention or design on his part of assigning it subsequently to 
Chamberlain? ‘Those courts which hold such a transaction void proceed on the 
ground of public policy. Originally, at common law, choses in action that were 
assignable were exceedingly few; but the tendency is now reversed, and those not 
assignable are the exception rather than the rule. The modern policy being, then, 
as above stated, the reason for a rule contrary to such tendency should be exceed- 
ingly strong before a court, where the question is yet unsettled, should adopt a 
contrary rule in any given case. While public policy is a salutary thing, it has 
its limitations and dangers. Among them is the fact that it is an exceedingly in- 
definite term, has no lines of distinct demarcation, and may readily lend its aid 
to a court anxiots to make a good case, rather than a safe precedent. For that 
reason, before a case is decided upon that ground solely, courts should be very 
sure that the reasons for so doing are clear, strong, and admit of no doubt con- 
cerning their reasonableness or applicability. Now, the principal reason for brand- 
ing assignments of this nature as inimical to sound public policy is that the in- 
terest, of a stranger in the death of the insured is so strong as to tempt to murder 
of the latter, the earlier to participate in the avails of the policy. Such interest 
doubtless tends to such a desire. But the same desire would exist on the part of 
a creditor who has an insurable interest, or of one who advanced money on the 
policy, where his only hope of reimbursing himself for the loan might be the 
policy. It is exceedingly doubtful if strangers are any more apt to either desire 
or seek to accomplish the death of others than are those nearly related to them. 
The strength of this desire, where it exists, depends not so much upon the eon- 
sanguinity of the parties as upon the moral stamina of him who holds the ex- 
pectancy, be that expectancy an insurance policy, a devise, a remainder or other ac- 
quisition which may not be had until the death of another. Another reason some- 
times assigned for holding such assignments illegal is that an assignee having no 
insurable interest is in the position of one who in the first instance takes out a wager 
policy. But we think not. If an insurable interest exists in the beneficiary at the 
time the policy is issued, and it is taken out in good faith, the object and purpose 
of the rule against wager policies would seem to have been sufficiently attained (16 
Am. & Eng. Ency. of Law, 2d Ed. 846) ; and there is no more reason to apply the 
rule to policies taken out in good faith and afterward assigned in good faith than 
there would be were the assured to retain it in his own hands.” 
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In Grigsby v. Russell, 222 U. S. 149, 32 S. Ct. 58, 56 L. Ed. 133, 36 L. R. A. 
(N. S.) 642, Ann. Cas. 1913B, 863, it was held that: 

“The holder of a valid policy of insurance upon his own life may * * * make a 
valid assignment of the policy to a person having no insurance interest in the life 
of the insured, in consideration of a small sum of money and an undertaking to 
pay the premiums due and to become due, and the assignee takes then entire interest 
in the policy, as against the personal representatives of the insured.” 

In Harrison’s Adm’r v. Northwestern, etc., Ins. Co., 78 Vt. 473, 63 A. 321, 112 
Am. St. Rep. 932, the following facts appear: Harrison insured his life for the 
benefit of his estate and immediately assigned it to Mary A. Gleason, who had no 
insurable interest in his life. Harrison paid the premiums for several years, ex- 
cept the last premium, which was to be paid by Mary A. Gleason. It is held sub- 
stantially as follows: 

“A policy procured by a man on his own life, in which he has an insurable 
interest, for the benefit of one named therein who has not such interest and who 
makes no outlay in the matter, is not a wager, and such policy, though assigned with- 
out consideration to such person, is no wager.” 

The court, among other things, said: 

“The principle of these cases applies here, and necessitates a reversal, unless 
we can say, as the plaintiff claims, that the assignment is void for want of considera- 
tion. But we cannot say that, for if it was a gift, as it may have been, a considera- 
tion is not essential to its validity. Watson v. Watson, 69 Vt. 243, 39 A. 201.” 

In Keckley et al. v. Coshocton Glass Co., 86 Ohio St. 213, 99 N. E. 299, Ann. 
Cas. 1913D, 607, it is held that a life insurance policy is not a mere contract of in- 
demnity, but a contract to pay a certain sum in the event of death, the court saying: 

“One who has obtained a valid insurance upon his life, may dispose of it as he 
sees fit, in the absence of prohibitory legislation or contract stipulations. It is im- 
material, in such case, that the assignee has no insurable interest. Eckel v. Renner, 
41 Ohio St. 232, approved and followed.” 

In McGlynn v. Curry et al., 82 App. Div. 431, 81 N. Y. S. 855, it was held that 
the fact that there was no consideration between the parties was a matter of no 
consequence. The policy had the characteristics of personal property, and it was 
clearly within the power of the owner of the property to make a valid gift of the 
same. The beneficiary had a right, if the insured failed to pay the premiums, to 
pay them herself and continue the policy in force. 

In McNevins v. Prudential Ins. Co. of America, 57 Misc. Rep. 608, 108 N. Y. 
S. 745, Luke McNevin took out a policy on his life and handed it to his wife, say- 
ing: “Take this policy and pay on it,” which she did up to the time of his death. 
There was no written assignment of the policy. The company defended upon the 
ground that plaintiff, having no written assignment, had no legal capacity to sue. 
The court held that the policy could be transferred the same as any other personal 
property, and that, as a gift, the transfer required no consideration, but upon the 
voluntary act of the insured only, and that it was accomplished by the delivery of 
the policy. 

Olmstead vy. Keyes, 85 N. Y. 593, 598, was a case involving the question as to 
whether a life insurance policy was a chose in action. With reference to this, the 
court said: 


“Like every other contract to pay money such a policy is a chose in action 
with all the ordinary incidents of every other chose in action. It is abundantly 
settled in this state, that one who takes an insurance upon his own life may make 
the policy payable to any person whom he may name in the policy, and that such 
person need have no interest in the life insured, and that if the policy be valid in 
its inception, the party taking it may assign it to any person as he could assign 
any other chose in action, and that the policy will continue valid in the hands of the 
assignee, although he has no interest whatever in the life insured. So a creditor may 
take out a policy on the life of his debtor, and the policy will continue valid although 
the creditor has been paid and has thus ceased to have an interest in the life of the 
insured. In Ashley v. Ashley (3 Simons, 149), A insured his life and afterward 
assigned the policy to B for a nominal consideration; B’s executors then sold and 
assigned the policy to D for a nominal consideration, and then D’s executors sold 
it to E; and it was held that they could make a good title to the policy, and that E 
was bound to complete his purchase. This case was cited and approved in 3 Kent’s 
Com. 370, note and has since been cited with approval in several reported cases in 
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this state. In St. John v. The American Mutual Life Ins. Co. (2 Duer [9 N. Y. 
Super. Ct.] 419), Duer, J., a judge very learned in the law of insurance, writing the 
opinion, held that an assignment of an insurance policy to one having no interest in 
the life insured was valid, and he said: ‘The objection to the recovery in this case 
assumes, and such was the argument, that there can be no absolute sale of a subsist- 
ing policy, and that its assignment is only valid when made as a collateral security 
for an antecedent debt; but, as we understand the law, a written promise to pay a 
sum of money is just as properly a subject of transfer, for value, where it depends 
upon a condition, as where it is absolute; and we can, therefore, make no distinction 
between the rights of a bona fide assignee of a policy and those of an assignee of 
a mortgage.’ He then cited the case of Ashley v. Ashley, and further said: “This 
case, therefore, proves not only that the absolute sale of a life policy does not affect 
the validity of the contract, but that the assignee for value, in the event of the death 
of the assured, is entitled to the same remedies as is his personal representative when 
the title to the policy is unchanged.’ This case was affirmed in this court (13 N. Y. 
31 [64 Am. Dec. 529]), and the doctrine was there again announced that a valid 
policy of insurance effected by a person upon his own life is assignable, like an 
ordinary chose in action. Crippen, J., writing the opinion of the court, said: ‘I am 
not aware of any principle of law that distinguishes contracts of insurance upon 
lives from other ordinary contracts, or that takes them out of the operation of the 
same legal rules which are applied to and govern such contracts. Policies of insur- 
ance are choses in action, and are governed by the same principles applicable to other 
agreements involving pecuniary obligations.’ And he further said: ‘I do not agree 
with the counsel of the defendant, that the assignee must have an insurable interest 
in the life of the assured in order to entitle him to recover the amount of the 
insurance. If the policies were valid in their inception, the assignment of them to 
the plaintiff did not change the liability of the company.’ In Valton v. National 
Fund Life Assurance Co. (20 N. Y. 32), it was held that one who has obtained a 
valid insurance upon his own life may dispose of it as he sees fit, and that it is im- 
material that the assignee has no interest in the life. In Rawls v. American Life 
Insurance Co. [36 Barb. 357]supra, it was held that it is not necessary that a party 
holding a policy on the life of another should have an insurable interest in such 
life at the time of the death to make the policy valid, if it was valid in its inception. 
(See, also, Clark v. Allen, 11 R. I. 439 [23 Am. Rep. 496]; Law of Assignments of 
Life Policies, by Hine & Nichols, 73, 75, 81; Bliss on Life Ins. [2d Ed.], §§ 23, 26, 
30.) 

“The rule, as gathered from these authorities, is that where one takes out a 
policy upon his own life as an honest and bona fide transaction, and the amount in- 
sured is made payable to a person having no interest in the life, or where such a 
policy is assigned to one having no interest in the life, the beneficiary in the one 
case and the assignee in the other may hold and enforce the policy if it was valid 
in its inception, and the policy was not procured or the assignment made as a con- 
trivance to circumvent the law against betting, gaming and wagering policies. It 
follows, therefore, that one may, with the consent of the insurer, deal with a valid 
life policy as he could with any other chose in action, selling it, assigning it, dis- 
posing of it, and bequeathing it by will, and it has been well said that if he could 
not do this life policies would be deprived of a large share of their utility and value.” 

In Re Phillips’ Estate, 238 Pa. 423, 86 A. 289, 45 L. R. A. (N. S.) 982, Ann. 
Cas. 1914C, 282, it is said: 

“That a life insurance policy is assigned to a person who has no insurable in- 
terest therein does not invalidate the policy where it was valid at its inception.” 

We agree with the doctrine of this case. Among other cases, plaintiff cites 
3rett v. Warnick, 44 Or. 511, 75 P. 1061, 102 Am. St. Rep. 639. 

The sum of reasoning in this case is that, if a person takes out an insurance on 
his life apparently for his own benefit, but in fact it is taken out for the benefit of 
another who has no insurable interest, the assignment being merely used to cover 
up the previous void transaction, the assignment, being tainted with previous illegal 
intent, is also void. But, if the illegal intent did not exist in the inception of the 
insurance contract, and the assignment is. bona fide, it is valid. Taking the opinion 


as a whole, it does not disagree in its conclusions with the authorities cited by 
defendant. 


Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924, is a case which is evidently the 
key to the plaintiff’s position, but, as pointed out by Justice Holmes in Grigsby v. 
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Russell, supra, the agreement with the insured to take out the policy preceded the 
actual act of taking it out, and the assignment was only in pursuance of that agree- 
ment, and, while Justice Holmes concedes that, as applied to the facts in that case, 
the transaction came within the rule against wagering contracts, he refused to 
follow the intimation in the opinion, “if there be any sound reason for holding a 
policy invalid when taken out by a party who has no interest in the life of the 
assured, it is difficult to see why that reason is not as cogent and operative against a 
party taking an assignment of a policy upon the life of a person in which he has 
no interest. The same ground which invalidates the one should invalidate the other, 
so far, at least, as to restrict the right of the assignee to the sums actually advanced 
by him,” saying: 

“On the other hand, it has been decided that a valid policy is not avoided by the 
cessation of the insurable interest, even as against the insurer, unless so provided by 
the policy itself. Connecticut Mut. L. Ins. Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 
251. And expressions more or less in favor of the doctrine that we adopt are to be 
found also in A&tna L. Ins. Co. v. France, 94 U. S. 561, 24 L. Ed. 287; New York 
Mut. Life Ins. Co. v. Armstrong, 117 U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997. It is 
enough to say that while the court below might hesitate to decide against the 
language of Warnock v. Davis, there has been no decision that precludes us from 
exercising our own judgment upon this much debated point. It is at least satisfac- 
tory to learn from the decision below that in Tennessee, where this assignment was 
made, although there has been much division of opinion, the supreme court of that 
state came to the conclusion that we adopt, in an unreported case, Lewis v. Edwards, 
December 14, 1903. The law in England and the preponderance of decisions in our 
state courts are on the same side.” 

So the views of Justice Field in Warnock v. Davis, supra, may be taken as ex- 
pressly over-ruled by the case of Grigsby v. Russell, supra. The latter case is 
copiously annotated in the reproduction in Ann. Cas. 1913B, 863, and the weight of 
authority seems largely the favor of the position taken by defendant in the case at 
bar. 

In the case at bar we have this state of facts: Decedent’s knowledge and ex- 
perience in the business in which the corporation was engaged were so valuable to 
the corporation that it had an insurable interest in the continuance of his life. At 
their request, he took out the policies in question for the benefit of the corporation ; 
the two principal officers and stockholders therein doing the same thing at the same 
time. ‘lhe corporation, having sold its physical property, and not intending to 
conduct the business in which it was engaged, was advised by a representative of 
the insurance company that, Mr. Lyman’s services having ceased, they no longer had 
an insurable interest in his life. Whether this view of the case was erroneous or not 
does not concern us so far as this case is concerned. The corporation assigned the 
policy to Lyman, who, a day or two afterwards, feeling himself unable to carry it, 
selected the defendant as his beneficiary. The corporation, not being extinct, might 
have carried the policy in its own name, but one of the two stockholders objected, 
evidently not considering the payment of premiums justified under the circumstances, 
and they therefore turned the policy over to the deceased, and he a day or two after- 
ward assigned it to the defendant, who had been a long-time personal friend of his. 

The assignment states as a consideration, the sum of $1 and other considera- 
tions. What these other considerations are does not appear, and, we think, taking 
the true intent of defendant's pleading, we are justified in saying that there was no 
other consideration, and that it amounted to a gift to his old-time friend and em- 
ployer. 


The policy was his personal property. He had a right to transfer it to whom 
he pleased, to sell it, or to give it away just as any other personal property in case 
the transfer was satisfactory to the insurer, which it evidently was. 

As shown by the authorities cited, it was a mere chose in action, and he had 
the same right to dispose of it as he would have had he been given a horse, or an 
automobile, or any other personal property. Whether, under the circumstances, it 
was bad judgment for him to give it away, is not a matter for us to consider. The 
fact remains that he did transfer it absolutely. He seems to have been a man of at 
least fair judgment, as the fact that the corporation placed such reliance upon his 
judgment and usefulness as to insure his life for its benefit indicates. 


It is safe to say that he knew exactly what he was doing, and we cannot, in the 
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present state of the record, say that any fraud was practiced upon him in procuring 
the assignment. 

Blauvelt, the insurance man, who managed the affair to some extent, is dead. 
The deicndant did not think it necessary to go upon the stand, and we have no 
evidence, at least no admissible evidence, of any kind -tending to show that the 
transaction was anything except what it purports to be. What Lyman’s motive may 
have been is a matter of speculation. That it would have been better for him to 
have kept the policy so that his family would have the benefit of it may be possible 
in the light of subsequent events, and, in view of the fact of his death 20 months 
after the transfer to the defendant, it is clear that it would have been better for his 
estate if he had kept the policy; but he had more than 17 years expectancy of life 
at the time that he made the assignment, and the premiums on the policy would 
have amounted, irrespective of dividends, to probably $12,000, and the estimate is 
more than that. 

Whether he felt under obligation to his employer for past employment, or had 
other reasons for making the transfer we do not know. Death has sealed his lips, 
but, so far as appears from the testimony, it is probable that he was in good health 
at the time he made the transfer, and shrunk from the prospect of paying out the 
large sum of money which would be required to keep it in force during the period of 
his life expectancy. But these matters are matters of speculation. The policy was 
his; it was his personal property. He had a right to give it to defendant, or sell 
it to him, or make any disposition that he saw fit, and we cannot say that any fraud 
or deceit was practiced upon him to induce him to make the transfer in the light of 
the authorities before cited. While the disposition that he made of the policy has 
worked scme hardship on the estate, we cannot say that it was invalid, or that there 
is any legal reason why we could require defendant to repay the amount collected to 
the estate. Generosity might dictate to a man of delicate sensibilities that such a 
course would be proper, but we have no authority to compel parties to be generous. 

The decree of the court below is affirmed. 

Coshow, C. J., and Rand and Rossman, JJ., concur. 
































ING ANNUITIES v. HOME INS. CO. OF AMERICA. 

Supreme Court of Pennsylvania. Jan. 7, 1929 
145 Atlantic Reporter 286. 

1. INSURANCE—DELIVERY OF LIFE POLICY AND PAYMENT OF PRE- 
MIUM WHILE IN GOOD HEALTH MADE POLICY IMMEDIATELY 
EFFECTIVE. 

Under life policy providing against liability until policy should be issued 
and delivered while insured was in good health and first premium_paid, delivery 
of policy and payment of premium put policy into force immediately. 

(For other cases, see Insurance, Dec. Dig § 137 [2].) 

2. INSURANCE—WHERE INSURED WAS GIVEN TWO POLICIES, WITH 
PRIVILEGE OF SELECTING ONE, DEATH AFTER MAILING CHECK 
TO AGENT FOR PREMIUM, TOGETHER WITH ONE OF THE POL- 
ICIES, CREATED LIABILITY. 

Where deceased had been handed two policies to inspect and make choice 
of one and returned one of policies to agent, with check for first premium on 
the other policy, death, occurring by accident several hours after letter had been 
mailed and stamped, but before it was received by insurance company’s agent, 
created liability under policy providing that no liability should arise until policy 
was issued and delivered to insured in good health and first premium paid. 

(For other cases, sce Insurance, Dec. Dig. § 137 [2].) 

3. INSURANCE—GENERAL INSURANCE AGENT MAY DELEGATE TO 
SUBAGENT AUTHORITY TO DO ACTS WITHIN SCOPE OF FORM- 
ER’S AUTHORITY. 

General insurance agent may, in due prosecution of business of his principal, 
delegate to another authority to do any act within the scope of his authority, 
and acts of subagent within scope of authority are binding on insurance com- 
pany. 

(For other cases, see Insurance. Dec. Dig. § 88.) 
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4. INSURANCE—PREMIUMS MAY BE PAID MERE INSURANCE BROK- 
ER, IF HE IS AGENT OF COMPANY AUTHORIZED TO RECEIVE 
PAYMENTS. 

Payment of insurance premiums to mere insurance broker is sufficient, if 
broker is agent of insurance company authorized to receive such payments. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

5. INSURANCE—PAYMENT OF PREMIUM TO SUBAGENT OF INSUR- 
ANCE COMPANY WHOM GENERAL AGENT AUTHORIZED TO DE- 
LIVER POLICIES, AND WHO PREPARED PROOFS, WAS SUFFICI- 
CIENT PAYMENT TO COMPANY. 

Payment of first premium to subagent of insurance company who delivered 
policy, paid premium over to company, and received proofs of death, held suffi- 
cient payment to insurance company. 

(For other cases, see Insurance, Dec. Dig. § 137 [3].) 

6. INSURANCE—INSURER CANNOT DENY AUTHORITY TO COLLECT 
PREMIUM OF AGENT TO WHOM IT HAS INTRUSTED POLICY 

FOR DELIVERY, WHERE INSURED RELIES ON AGENT’S AUTHOR- 
iY. 

li insurer has intrusted policy to its agent for delivery to insured, and in- 
sured, in reliance thereon, has paid premium to agent, insurer cannot deny agent’s 
authority to collect premium. 

(For other cases, see Insurance Dec. Dig. § 137[3].) 

Appeal from Court of Common Pleas, Philadelphia County; Frank Smith, 

Judge. 
Action by the Pennsylvania Company for Insurance on Lives and Granting 

Annuities, guardian of the estate of Lucy Rivelis, minor, against the Home In- 

surance Company of America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadier, and Schaffer, JJ. 

Raymond A. White, Jr. (of Sloan, White & Sloan), of Philadelphia, for ap- 

pellani. 

Frederick J. Shoyer and Blumberg & Sork, all of Philadelphia, for appellee. 

FRAzER, J. Through Hindin, an insurance broker, Samuel Rivelis made ap- 
plication for a $10,000 life insurance policy with defendant company. The ap- 
plication was approved on delivery by the broker to Laster, the general agent 
of defendant in the city of Philadelphia. T'wo policies, one for $5,000 and the 
other for $16,000 were given to Hindin by Laster, with instructions and direct- 
ions to deliver them to Rivelis to inspect and make choice of which he would 
accept. Under this authorization the policies were delivered as directed. About 
two weeks later, on January 13th, 1926, Rivelis mailed a letter to Hindin, acting 
for the general agent, stating he had decided to take the $10,000 policy. With 
the letter he returned the $5,000 policy, and also inclosed a check made to Hin- 
lin for $324, in payment of the first premium. The letter was mailed at 5:15 p. m. 
on the day it was written, and the postmark on the envelope was stamped at 
“6 P. M.” of the same evening. Hindin received the letter and check the next 
morning and deposited the check with his bank, and later in the day gave his 
own check for $324 to the general agent of defendant company, by whom it was 
accepted and a receipt therefor given to Hindin, signed by the treasurer of the 
company, and countersigned by Laster. Between 8 and 9 o'clock on the even- 
ing of January 13th, the day on which the letter from Rivelis was mailed by his 
stenographer, he met his death in his garage by reason of noxious fumes. Upon 
refusal of the insurance company to pay the policy to the beneficiary, a minor 
child of deceased, suit was brought to recover the amount of $10,000, with in- 
terest. The jury rendered a verdict for plaintiff in the sum of $11,400. A motion 
for judgment n. o. v. was overruled, and judgment entered for the amount, from 
which action this appeal is taken. 

[1, 2] Defendant company argues the policy in question was not in force 
and effect, basing its contention on the ground that the first premium was not 
paid by insurer, and that Hindin was not the agent of insurer, but of insured. A 
provision in the policy reads: “It is agreed (1) that there shall be no liability 
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hereunder until a policy shall be issued and delivered to me while in good health 
and the first premium thereon actually paid during my lifetime.’ The conten- 
tion by appellant that this provision was not complied with is shattered by the 
uncontroverted facts in the case. All requirements necessary to complete the 
contract of insurance between Rivelis and the insurance company were un- 
doubtedly fulfilled by him in his lifetime, some hours before his accidental death. 
The policy was delivered to him, he accepted it, and made the first annual pay- 
ment while still alive and in good health. Delivery of the policy and payment of 
the premium put the policy in. force immediately. Arthurholt v. Susquehanna 
Mut. Fire Ins. Co., 159 Pa. 1, 28 A. 197, 39 Am. St. Rep. 659. The contract was 
complete, and completed in his lifetime, and consequently the relation of insurer 
and insured existed previous to, and at the time of, his death. The payment by 
check was legal, since no specification existed in the policy as to the manner in 
which annual premiums should be made, and several days before his death, Ri- 
velis had informed Hindin that when he made his choice as to which of the 
two policies he would take, he would forward to him a check for the amount of the 
first payment. Insured was unquestionably dead when the insurance company 
received that first payment, and it is true that neither defendant nor its agents 
knew at the time of the death of insured. But it is equally certain that the in- 
surance contract was fully executed while he was alive and in good health, and 
the requirements in the policy as to the payment of the premium were accord- 
ingly fully fufilled by insured. 


[3, 4] Hindin, throughout the entire transaction with Rivelis, acted as the 
authorized agent for the defendant company and was so in fact. He had re- 
ceived specific authorization to that effect from the general agent of the com- 
pany in Philadelphia. He received from appellant the application for insurance, 
which he delivered to Rivelis to fill out, and the two policies were delivered to 
him by the general agent with the plain and definite instruction and direction 
that: “You deliver the policies to Mr. Rivelis, and the policy which he will take, 
we will collect the premiums, and the rest that he don’t take in insurance, we 
will take back and we will not charge anything for it.” Being thus instructed and 
delegated with authority to act as agent, or subagent, Hindin carried the trans- 
action with the insured through to the end. Such agency appointment and dele- 
gation of authority to act for the principal is common in the insurance trade. 
By reason of his business, a general insurance agent may, in the due prosecu- 
tion of the business of his principal, delegate to another authority to do and act 
within the scope of his authority, such subagent becoming the agent of the com- 
pany, and his acts, within the scope of the delegated authority, being binding on 
the company, 32 C. J. 1068, and payments of premiums to a mere insurance brok- 
er are sufficient, if the broker is an agent of the company, authorized to receive 
such payments, 32 C. J. 1200. In McGonigle v. Susquehanna Fire Ins. Co., 168 Pa. 
1, 31 A. 868, the general agent of the insurance company engaged the services, in 
securing the insurance in question, of a solicitor of insurance. His authority 
as agent was denied, and his acts repudiated by defendant company. It was 
shown by the evidence that, while he was not appointed as an agent, he was a 
solicitor of insurance for the general agent, looked up properties to be insured, 
took applications, oral and otherwise, for such insurance, brought them to the 
general agent, and the issuance of policies thereon followed. It was held by 
the referee in the case, whose report was confirmed by the court below and af- 
firmed by this court that he was a subagent in the due prosecution of the bus- 
iness of his principal, and that, the acts of such subagent have the same effect as 
if done by the agent himself, citing Swan v. Watertown Fire Ins. Co., 96 Pa. 37, 
where it was further declared, page 42, that “in such case the subagent becomes 
the agent and direct representative of the principal.” 

[5, 6] In the case before us, the explicit delegation of authority by Laster, 
the general agent, to Hindin to deliver the policies, his later direction to Hindin: 
“As soon as you collect the money, bring it to me,” the facts that he received 
and paid the premium over to the company, which was accepted, that he later 
prepared the proofs of the death of Rivelis, received the statement of claim 
ef the widow against the company, and delivered these papers to the general 





1118 The Insurance Law Journal, Vol. 72 [June, 1929 


agent, who acknowledged in writing his receipt of them, are acts that so com- 
pletely invest the broker with the sufficient legal attributes and authority of an 
agent that we think it wholly unnecessary to go further into a consideration of 
this aspect of the case. As such agent, he was given possession of policies and 
directed to deliver them to the insured, and in plain terms was told to collect the 
premium and deliver the money to the general agent. If the insurer has in- 
trusted the policy to its agent for delivery to the insured, and the latter, in re- 
liance thereon, has paid the premium to such agent, the insurer cannot be heard 
to say that such agent has not authority to collect. 26 Cyc. 62. 
Judgment affirmed. 


JETNA LIFE INS. CO v. BELLOS et al. 
Supreme Court of Tennessee. Feb. 23, 1929. 
13 Southwestern Reporter (2d) 795. 

6. EQUITY—SUIT TO CANCEL LIFE POLICY FOR MISREPRESENTA- 
TIONS AND IN ALTERNATIVE TO ENJOIN OTHER SUITS AND 
LIMIT LIABILITY ON GROUND OF INSURED’S SUICIDE HELD MAIN- 
TAINABLE IN FIRST ASPECT, AND BILL AS WHOLE WAS NOT 
DEMURRABLE FOR REPUGNANCY (SHANNON’S CODE, § 4628). 
3ill by insurance company to cancel policy of life insurance on ground of 

misrepresentations, and in the alternative to enjoin suit thereon in any other 

form and secure limitation of its liability on ground of suicide of insured within 
one year, held maintainable to the extent cancellation was sought on ground of 
policy’s invalidity, though alternative relief could not be granted because merely 
involving defensive issue; and action of trial court in sustaining demurrer to 
bill as a whole on ground of repugnancy was error, under Shannon’s Code, 

§ 4628. 

(For other cases, see Equity, Dec. Dig. § 144.) 

Appeal from Chancery Court, Davidson County; Jas. B. Newman, Chancellor. 

Suit by the A®tna Life Insurance Company against Alexandra Bellos, 
executrix, and others. From an adverse decree, complainant appeals. Modified, 
and cause remanded. 

Keeble, Seay, Stockell & Keeble, of Nashville, for appellant. 

W. E. Norvell, Jr.. H. Frank Taylor, and EF. J. Glennon, Jr., all of Nashville, 
for appellees. 

CHAMBLIss, J. This bill was filed to cancel a policy of insurance on the life 
of a deceased assured on the ground of misrepresentation in its procurement, and, 
in the alternative, ta enjoin suit thereon in any other forum on the ground of 
suicide of the assured within one year, liability in such case being limited to the 
repayment of the premium, which was tendered. 

A demurrer was sustained by the chancellor on the ground of repugnancy, 
and complainant has appealed. Repugnancy was held to appear, in that in one 
aspect of the bill the right to relief was rested on the avoidance of the contract, 
and in the other on its enforceability. 

Scales v. Jefferson Standard Life Insurance Co., 155 Tenn. 412, 295 $. W. 58, 
55 A. L. R. 537, was relied on as emphasizing the distinction between these two 
positions, and Montlake Coal Co. v. Chattanooga, 137 Tenn. 449, 193 S. W. 1057, 
for the holding that remedies of rescission and of reformation of a contract are 
inconsistent and repugnant. Bynum v. Ewart, 90 Tenn. 655, 18 S. W. 394, also 
was relied on as supporting the defendant's theory of repugnancy. : 

The Scales Case, supra, was a suit brought on a policy by the beneficiary, 
and, while the court made clear the distinction between a reliance on the terms 
of a contract, and a repudiation of its validity, no issue of repugnancy was 
involved. And in that case, distinguishing between proceedings to invoke res- 
cission or annulment for misrepresentation in procurement, and proceedings to 
give application to the suicide clause, it was said, in distinguishing language 
pertinent here, that, “in the one case affirmative action by the insurer ts required, 
and within a limited period; in the other the action is defensive only.” 

In the oversight of this distinction appears to lie the vital defect of the bill 
before us. It is not so much a matter of repugnancy, as an unwarranted attempt 
to institute an action, by incorporation in the bill filed primarily for a distinct 
purpose, to which complainant has no right. The action to test and apply the 
suicide clause and for relief thereunder is “defensive only.” 
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{1, 2] The bill appears to be properly filed in so far as it seeks annulment of 
the policy contract on the grounds alleged, but we think it clear that complainant 
had no right to affirmative relief, either injunctive or otherwise, in the second 
aspect of its bill. The defendant beneficiary alone, if the contract is in force, 
has the right of action thereon. She may demand and bring suit to compel pay- 
ment of the policy according to its terms at her election, choosing her time and 
forum. Until she chooses to act, complainant has no wrong to remedy and no 
right to enforce. No conditions are presented which call for or justify affirmative 
court action by the insurer on the policy contract, aside from a contest of its 
validity. The axiom, “No wrong without a remedy,” is conversely true—no 
remedy without a wrong; that is to say, until one claims to have been wronged, 
or asserts an actionable right, the courts are not open to him. 

In the instant case we find no ground on which complainant can force 
defendant into a forum, and at a time, of complainant’s choosing, and thus compel 
defendant to litigate the issue of the suicide of her husband. 

[3] The case in this aspect is not one for a declaratory judgment, even 
were the bill with its prayer framed to this end. The principles governing 
declaratory judgment proceedings, announced in Newsum vy. Interstate Realty Co., 
152 Tenn. at pages 304, 305, 278 S. W. 57, apply here. Disputed facts would here 
be determinative issues, rather than “construction of definitely stated rights, 
status, and other legal relations, commonly expressed in written instruments,” etc. 

[4] Nor is this affirmative action justified by a threatened multiplicity of 
suits, or apparent necessity of reliance upon purely equitable defenses, which 
are recognized as grounds for appeals to a court of equity in avoidance ot 
embarrassment. The prayer, going to this aspect of the bill, is for an injunction 
to restrain the defendant “from seeking to enforce the said policy of insurance 
in any court other than this court,” etc. Fundamentally the remedy of injunction 
is to prevent a wrong. It had its origin in the inadequacy of the relief obtainable 
in actions for damages. No threat of a wrong, or of possible damage, is here 
set up. The bringing of her suit on this policy when, where, and as she may 
elect, if at all, is the exclusive right of the holder, and her exercise of this right 
involves no wrong to complainant. 

It results from the views expressed that so much of the bill as sought to have 
adjudicated in this suit, and no other, the amount of the liability of the com- 
plainant under its valid contract of insurance, requiring a decision particularly 
of the issue of the suicide of the assured, was clearly demurrable. A motion to 
dismiss the bill in this aspect, and as to this part, would have been well grounded, 
or the court might well have dismissed the bill with respect to this phase of it on 
its own motion, as without equity. 

[5]-It is plausibly urged that the learned chancellor was in error in sustaining 
that ground of the demurrer which challenged the bill for repugnancy. In 
Bynum vy. Ewart, and in Montlake Coal Co. v. Chattanooga, supra, the com- 
plainants were seeking to enforce contract obligations on alternative grounds 
which were antagonistic. Asking affirmative relief and relying on the contract, 
they asserted (1) the validity of the contract, and, in the same suit, in the 
alternative, (2) attacked its validity and sought to recover equivalent relief on 
this inconsistent theory. This, it was properly held in these cases, was objection- 
able for repugnancy. Complainant here is not relying on and seeking to enforce 
a contract in either aspect of its bill, but to obtain relief from it, not on it. In 
the one aspect, it seeks to repudiate for invalidity in its making; in the other 
aspect, it maintains that, if valid, and the beneficiary may rely on it, the obligation 
under it is limited by its terms to the amount of the premium paid, which is 
nominal. Both are defense against the insurance contracted for. One may be 
asserted affirmatively, eo necessitas, because of the limit of time, but not so the 
other. 

The principle of repugnancy in pleading is that one may not rely on a 
contract and at the same time deny is validity. Its application appears to be 
confined to affirmative rather than defensive positions. Sued on a contract, one 
may defend by a denial of its validity and at the same time an assertion of its 
Satisfaction. The defendant may rely for his defense upon the plea that the 
excution of an obligation was procured by misrepresentation or fraud and is 
therefore invalid and nonenforceable, and at the same time show that, if binding, 
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the extent of his liability is limited by its terms, or reduced or satisfied altogether 
by payments, or that the consideration for it has failed. For illustration, take 
the instant case. If the beneficiary had brought suit on the policy within the 
contestable period, the insurance company defending might have denied liability 
on the ground, first, that the policy had been procured by misrepresentation; 
and, second, that the assured had committed suicide within one year, and that the 
liability was thereby limited to the amount of the premium. Since the statute 
of 5 Anne, the pleading of different defenses has obtained, and in modern practice, 
independent of Code provisions like ours in Tennessee, inconsistent pleas are 
quite generally permitted, “notwithstanding apparent repugnancy between them.” 
31 Cyc. 148. In this state our statute (Shan. § 4626) is explicit in providing that 
the “defendant may plead as many pleas as he has real grounds of defense.” 
And this court has expressly held that “these pleas may be inconsistent.” Shelby 
Co. v. Bickford, 102 Tenn. 408, 52 S. W. 772. In that case, the defendant pleaded, 
first, ‘a denial of the undertaking or covenant sued on, and, second, that he owed 
nothing at all. Non est factum and payment may be joined. So there can be no 
doubt that as defense both the grounds of nonliability set up in the bill would 
be available to the insurance company. 

The apparent confusion here arises out of the fact that, while the action is in 
substance defensive, it is in form affirmative. But it is nevertheless true that, 
complainant though it is, the insurance company here is not bringing an action 
to recover on the contract, but for relief from it. 

[6, 7] But, however this may be, as before stated, we are of opinion that the 
bill states a good cause of action in its first aspect and should be sustained to 
that extent, but complainant is entitled to no relief in the second aspect. The 
cause, being here de novo this court may do what it appears to us should have 
been done by the learned chancellor; namely, dismiss the bill insofar as it 
seeks to adjudicate the claims of the defendant under the suicide clause of the 
policy, and permit it to stand in so far as it seeks to contest its) validity for 
misrepresentation in its procurement. The decree will be so modified, and the 
cause remanded for further proceedings in accordance with this opinion. The 
costs of the cause to this date, including the costs of the appeal, will be paid by 
the appellant. 


AMERICAN NAT. INS. CO. v. SMITH et al. (No. 2223.) 
Court of Civil Appeals of Texas. El Paso. Jan. 17, 1929. 
Rehearing Denied Feb. 7, 1929. 

13 Southwestern Reporter (2d) 720. 

2. INSURANCE—POLICIES HELD EFFECTIVE ONLY ON DELIVERY, 
AND THEIR VALIDITY HELD DETERMINABLE BY LAW OF PLACE 
OF DELIVERY. 

Where application for life policy provided that insurance company assumed 
no obligation unless policy should be issued and delivered to applicant on day 
it bore date, contracts evidenced by policies were not completed and effective 
until delivery, and validity of contracts not specifying place of payment was 
therefore determined by law of place where delivery was made, since the con- 
tracts must be considered to have been made there, and were incomplete before 
delivery. 

(For other cases, see Insurance, Dec. Dig. §§ 125[2], 136[1].) 

3. INSURANCE—ADMISSION OF APPLICATIONS, NOT ACCOMPANYING 
POLICIES, AND OF OTHER EVIDENCE, TO PROVE MAKING OF 
CONTRACTS IN MEXICO, HELD NOT ERROR IN SUIT EVOLVING 
RIGHT TO RETURN OF PREMIUMS ON GROUND POLICIES WERE 
VOID UNDER MEXICAN LAW (REV. ST. 1925, ARTS. 5049, 5050). 

In suit involving right of holders of life policies to return of premiums on 
ground insurance contracts were void under law of Mexico where they were 
delivered, admission of applications, not accompanying policies, and requiring 
delivery as condition to obligation under the policies, and of other evidence of 
time and place of delivery, to show that contracts were made in Mexico, held 
not error under Rey. St. 1925, arts. 5049, 5050, requiring that insurance policies 
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issued in Texas shall be accompanied by copy of application and shall contain 

entire contract. , 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

4. INSURANCE—HOLDERS OF LIFE POLICIES, VOID WHERE CON- 
TRACTS WERE ENTERED INTO, BY VIRTUE OF FAILURE OF 
INSURANCE COMPANY TO SECURE PERMIT, HELD ENTITLED 
TO RETURN OF PREMIUMS PAID. 

Where life insurance contracts were entered into in Mexico, on account of 
delivery of policies there, and were void under Mexican law for failure of 
insurance company to obtain permit to do business there, holders of policies held 
entitled. to recover premiums paid, irrespective of whether right of recovery 
thereof was governed by Mexican law. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

5. INSURANCE—INSURED, WHERE WITHOUT FAULT, MAY RE- 
COVER PREMIUMS PAID ON POLICY VOID AB INITIO. 
Common-law rule permits insured to recover premiums paid on policy, void 

ab initio, to which no risk ever attached, where he is free from fault or blame. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


7. INSURANCE—THAT HOLDERS OF POLICIES MIGHT RECOVER 
THEREON BY ESTOPPEL OR STATUTE IN TEXAS HELD NOT TO 
DEFEAT RECOVERY OF PREMIUMS PAID, WHERE CONTRACTS 
WERE VOID UNDER LAW OF PLACE OF MAKING. 

Fact that holders of policies void under Mexican law, where contracts were 
entered into, might be entitled to recover in Texas on ground of estoppel or 
under statute, Aeld not to defeat right of holders of policies to recover 
premiums on ground policies were void, since policyholders were entitled to con- 
tracts valid under law of Mexico. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

8. INSURANCE—THAT INSURANCE COMPANY HAD PAID CLAIMS ON 
SIMILAR VOID POLICIES HELD NOT TO PREVENT POLICYHOLD- 
ERS FROM RECOVERING PREMIUMS PAID. 

That insurance company had paid claims on similar policies held not to pre- 
vent holders of policies void under law of Mexico, where delivery took place, 
from recovering premiums paid thereon; holders being entitled to contracts 
valid under Mexican law. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Appeal from District Court, El Paso County; P. R. Price, Judge. 

Suit by the American National Insurance Company against Sydney Smith 
and others, in which defendants filed a cross-action. From a judgment for de- 
fendants on the cross-action, plaintiff appeals. Affirmed. 

Isaacks & Lattner, of El Paso, for appellant. 

Sydney Smith, E. B. Elfers, and Jones, Hardie & Grambling, all of El Paso, 
for appellees. 

Hiccins, J. Appellant, a Texas corporation, with its home office at Gal- 
veston, brought this suit against numerous defendants to whom it had issued 
life insurance policies and against their attorneys, Sydney Smith and E. B. EIl- 
fers, to enjoin the prosecution of suits filed and threatened to be filed by the 
policyholders in justice courts of El Paso county, wherein they sought to re- 
cover from appellant premiums paid by such holders upon the policies so issued. 
The trial court refused a temporary injunction. Upon appeal to this court, the 
temporary injunction was granted. The opinion upon the former appeal, re- 
ported 1 S. W.(2d) 515, will disclose the theory upon which the action was 
brought. That phase of the case is no longer materiai, for thereafter appellant 
amended its petition by bringing in additional defendants who had filed or were 
threatening to file similar suits in the justice courts, and the defendants named 
in the amended petition filed a cross-action against appellant to recover the 
premiums paid by them. Thus the purpose of appellant’s suit was accomplished, 
but there was injected the issue of the defendants’ right to recover such premi- 
ums. The theory upon which such recovery was sought is apparent in the latter 
course of this opinion. 
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The policies were of that class of life insurance known as industrial insur- 
ance; the premiums being payable weekly. The applications for the policies 
contain this provision: 

“I further agree that no obligation shall exist against said Company on ac- 
count of this application, although I may have deposited premiums hereon, un- 
less said Company shall issue a policy in pursuance hereof, and the same is de- 
livered to me on the day it bears date, and unless on said date I am alive and 
in good health, any statement of any agent to the contrary notwithstanding.” 

Copies of these applications did not accompany the policies as required by 
article 5049, R. S. 

The face of the policies read as follows: 

“American National Insurance Company in consideration of the payment in 
advance of the premium mentioned in the schedule below on or before each 
Monday during the continuance of this contract doth hereby agree, subject to 
the agreements and conditions below and on the reverse hereof, each of which 
is hereby made part of this contract and contracted by the assured to be part 
hereof as fully as if herein recited, to pay, immediately upon receipt of due 
proof of the death of the Insured made in the manner, to the extent and upon 
the blanks required herein, and upon surrender to the Home Office of this Pol- 
icy and all Receipt Books, the amount stipulated in said schedule, Provided how- 
ever, that no obligation is assumed by the Company prior to the date hereof, 
nor unless on said date the Insurer is alive and in sound health.” 

Material portions of a written stipulation are as follows: 

(1) “That the application for each of the policies issued by the plaintiff and 
held by the defendants was executed by the policy holder, or someone for him 
or her, in the Republic of Mexico, and there delivered to plaintiff’s soliciting 
agent who was there soliciting such insurance as agent of the plaintiff.” 

(2) “That at the time of the execution and delivery of the application there 
was paid to the agent of the plaintiff at least two weeks’ premium in advance; 
that said premiums were paid in Mexico to the same agent of the plaintiff that 
secured the application, and that the application, together with the advance de- 
posit (two or more weekly premiums), was brought by the plaintiff’s agent to 
El Paso and deposited in the plaintiff’s district office at El Paso, Texas.” 

(3) “That each of the applications were transmitted to the home office of 
the plaintiff as Galveston, Texas, and each policy involved was then prepared by 
the Company and duly signed by its proper officers, and post dated to be of date 
of the following Monday and mailed a sufficient length of time in advance of 
the following Monday to reach the district office at El Paso not later than Sat- 
urday preceding such Monday for delivery on the following Monday. Each pol- 
icy was then mailed to the El Paso district office of the plaintiff and each policy 
then delivered to the agent of the plaintiff; that thereafter the agent of the 
plaintiff, on the following Monday took the policy, together with the form of Re- 
ceipt Book, in which had been entered, as of the date of the policy, the advance 
premiums previously paid, to Juarez, Mexico, and there delivered the policy with 
the Receipt Book to the applicant on the date that the policy bore.” 

(4) “That prior to June 18th, 1926, plaintiff’s agent called upon each of the 
defendants herein in the city of Jaurez to collect the weekly premiums, and en- 
tered the receipt therefor in the Receipt Book of the policy holder, and the 
amount of premiums collected by the plaintiff on each policy involved herein 
is as stated in the respective premium Receipt Books delivered by the plaintiff 
at the time of the delivery of the policy. * * *” 

(5) “That at all times covered by the transactions involved in this suit the 
laws of the Republic of Mexico provided that no person, company or corpora- 
tion should be permitted to transact an insurance business in the Republic of 
Mexico without first complying with the laws of that Country, and securing a 
permit to do business there; such laws further providing that any person, com- 
pany or corporation doing business in the Republic of Mexico without having 
complied with the laws, and without having secured such permits, should be 
punished as provided for under the laws of Mexico, and that all transactions in 
connection with the writing of such insurance and all documents issued should be 
null and void, and should not be of any effect whatsoever.” 


(6) “That plaintiff herein, has at no time, complied with the laws of Mex- 
ico, and has never obtained a permit to do business in Mexico. * * *” 





Life] American Nat. Ins. Co. v. Smith et al 1123 


“It is stipulated that under the laws of Mexico where a Company was not 
authorized to do business it is the law that contracts of insurance made by 
said company in Mexico should be void, and that the premiums which may have 
been paid on such void policies should be returned to the parties that paid the 
premiums.” 

The instruction book issued by appellant to its soliciting agents contains the 
following : 

“1. Instructions Confidential—This Book is for your individual use only, and it 
is to be deemed by you private and confidential. The instructions herein are 
to govern the Industrial Business of this Company until revoked or amended. 
No one except an executive officer has authority to waive or change them in 
any respect. You will make it your duty to master them, then follow them to 
the letter.” 

“31. Delivering Policies—Deliver no policy without seeing the policyholder and 
satisfying yourself that the risk is in sound health. If appearance is not satis- 
factory, send the policy back to the Company, stating the cause and await fur- 
ther instructions.” 

Upon trial, two issves were submitted, in response to which the jury found: 

(1) The policies were not mailed by the plaintiff from its home office in 
Galveston, Tex., to its district office at El Paso Tex., with the intention that 
same be unconditionally delivered on the date they bore, to the applicants for 
the policies, by the agent of its district office in El Paso. 

(2) The agent of the El Paso office of the American National Insurance 
Company, in the making of delivery of each of the policies involved in this suit, 
was required by the company to make an investigation and satisfy himself that 
the person whose life was to be insured was alive and in good health at the 
time of the delivery of the policy before making such delivery. 

In accordance with the prayer of the cross-plaintiffs, judgment was entered 
in favor of their attorney, Sydney Smith, trustee, for the aggregate amount of 
the premiums paid. Appellant takes no exception to the rendition and entry 
of the judgment in favor of such trustee rather than the policyholders. 

The attack made upon the sufficiency of the evidence to support the find- 
ings of the jury is overruled. The agreed facts and other evidence adduced 
overwhelmingly support the findings. 

[1] It is a familiar rule that the validity of a contract is governed by the 
law of the place where it is made. ‘The quoted provision of the applications 
show that appellant assumed no obligation unless it issued a policy in pursuance 
thereof and same was delivered to the applicant on the day it bore date. It was 
also shown that the policies were post-dated as of the following Monday, for- 
warded to the El Paso office to be delivered to the policyholders on the date of 
the policy, and delivery made on such date in Mexico to the parties to whom 
the policies were issued. 

[2] This all shows that the contracts evidenced by the policies were not 
completed and effective until delivery to the policyholders. 32 C. J. title, “In- 
surance,” §§ 188 and 226; Fidelity, etc., v. Harris, 94 Tex. 25, 57 S. W. 635, 86 
Am. St. Rep. 813; American Home Life Ins. Co. v. Melton (Tex. Civ. App.) 
144 S. W. 362; Homesteaders’, etc., v. Booth (Tex. Civ. App.) 285 S. W. 889; 
Great Southern Life Ins. Co. v. Dolan (Tex. Civ. App.) 239 S. W. 236; id, (Tex. 
Com. App.) 262 S. W. 475; Coker v.. Atlas, ect. (Tex. Civ. App.) 31 S. W. 702; 1 
Cooley, Briefs on Insurance, pp. 429 and 445, and cases there cited 

Delivery being the final act in making the policies effective, and that act 
being performed in Mexico, the contracts must be held to have been made there 
and the validity thereof governed by the law of that republic. Fidelity, etc., 
v. Harris, 94 Tex. 25, 57 S. W. 635, 86 Am. St. Rep. 813; Eqitable Life Assur. Soc. 
v. Pettus, 140 U. S. 226, 11 S. Ct. 822, 35 L. Ed. 497; Wood v. Cascade Ins. 
Co., 8 Wash. 427, 36 P. 267, 40 Am. St. Rep. 917. 

[3] In this connection appellant invokes the aid of articles 5049 and 5050, R. 
34 which, among other things, provide, in substance, that every policy of in- 
surance issued in this state shall be accompanied by a copy of the application 
therefor, and every such policy shall contain the entire contract between the 
parties. In this connection appellant cites National Live Stock Insurance Co. 
v. Gomillion (Tex. Civ. App.) 178 S. W. 1050; National Life & Accident Ins. 
Co. v. Love (Tex. Civ. App.) 282 S. W. 829; Knodel v. Equitable Life Ins. 
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Co. (Tex. Civ. App.) 193 S. W. 1139; Ofield v. National Ben. Life Ins. Co. (Tex. 
Civ. App.) 293 S. W. 271, and other cases. 

These statutory provisions have no present application, for the question here 
is not as to the terms of the contracts, but as to the time and place they were 
finally executed and became effective. The cited articles cannot be invoked to 
defeat the right to show when and where they became effective. As to that, 
they are wholly irrelevant. The cases cited were suits to recover upon policies 
of insurance, and the defendants sought to invoke the aid of provisions in the 
applications which did not accompany the policies as issued, and if such had 
been allowed, it would have altered the effect of the contract as evidenced upon 
the face of the policies. The cited cases manifestly have no application to the 
present inquiry and action. This being the case, the court did not err in ad- 
mitting the application and other evidence to show when and where the policies 
were delivered and thereby finally executed. 

[4, 5] Under the law of Mexico, the contracts were null, void, and of no 
effect whatever because of appellant’s failure to comply with its laws by ob- 
taining a permit to do business there. The law of Mexico also provides that 
the premiums which may have been paid on such void policies shall be returned 
to the parties who paid the same. We need not inquire whether this latter pro- 
vision of the Mexican law governs the right of appellees to recover such premi- 
ums, for the rule of the common law is that the insured may recover premiums 
paid on a policy void ab initio, to which no risk ever attached; he being free 
from fault or blame in the matter. 3 Joyce on Ins. (2d Ed.) gg. 1390 and 1398; 
32 C. J. title “Insurance,” §§ 403 and 407; Hogben v. Metropolitan Life Ins. Co., 
69 Conn. 503, 38 A. 216, 61 Am. St. Rep. 53. 

In Metropolitan Life Ins. Co. v. Felix, 73 Ohio St. 46, 75 N. E. 941, 4 Ann. 
Cas. 121, it was said: “More than a century ago it was held by Lord Mansfield 
in Tyre v. Fletcher, Cowp. 666, that premiums paid upon a void policy of insur- 
ance may be recovered because ‘the underwriter receives a premium for running 
the risk of indemnifying the insured, and whatever cause it may be owing to, 
if he does not run the risk the consideration for which the premium or money 
was paid into his hands fails, and therefore he ought to return it.’ Such ap- 
pears to have been the accepted law since that time.” 

[6] In this connection appellant insists that these contracts are enforceable 
in the courts of this state and therefore a risk attached. This is not in accord 
with the well-settled general rule that a contract invalid where made is invalid 
everywhere and its invalidity, when so determined, generally will be recognized 
wherever it is sought to be enforced, even though the law of the forum would 
have determined otherwise if applicable. 5 R. C. L. 934; Western Union Tel. 
Co. v. Eubanks 100 Ky. 591, 38 S. W. 1068, 36 L. R. A. 711, 66 Am. St. Rep. 361. 

As was said in Shelton v. Marshall, 16 Tex. 344: “It is clear, therefore, that 
if suit had been brought upon this note, in the state of Mississippi, where it 
was made, it would have been held that it was void by reason of the illegality 
of the original consideration, and consequently no recovery could have been 
had upon it. This unquestionably is the law of the case, as settled by the courts 
of the state where the contract was made. Being the law of the contract there, 
it ought to be so held here; upon the principle before stated, that a contract, 
which is invalid by the law of the place where it is made, will carry with it no 
obligatory force elsewhere; and cannot be enforced in the courts of any other 
country. If it will not support an action where it was made, it will not author- 
ize a recovery elsewhere.” 

[7, 8] But, if upon some principle of estoppel or by virtue of our statutory 
provisions the appellant in an action upon one of the policies in the courts of 
Texas would be precluded from relying upon its invalidity under the law of 
Mexico, this in our opinion would not defeat the present suit, for the policy- 
holders were entitled to contracts valid under the law of Mexico where they 
were completed, and enforceable in the courts of that republic. 

In 32 C. J. 1235, it is said: “The fact that the company might be estopped 
from denying its liability on the policy in case of loss does not affect the right 
to demand the return of the premiums paid.” 

In Metropolitan Life Ins. Co. v. Felix, supra, it was said: “It is of the es- 
sence of the doctrine stated by Lord Mansfield, and approved in the considerate 
cases upon the subject, that, there being no fraudulent conduct by the benefi- 
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ciary, to constitute a consideration for the payment of premiums, there must 
be a contract against which at the time of its executién the insurer cannot in- 
terpose a valid defense.” 

In our opinion the record in this case shows contracts finally consummated 
in Mexico and governed by the laws of that republic, contracts void ab initio 
under the laws of Mexico, and judgment was properly rendered for the premi- 
ums paid upon the policies. 

Upon the views expressed, it follows the court did not err in sustaining ex- 
ceptions to those portions of appellant’s answer setting up that the beneficiaries, 
in case of death of the insured, could have recovered upon the policies in the 
courts of Texas, and that appellant had paid claims under other policies of 
like nature. 

Affirmed. 

On Rehearing. 

Appellant has filed a lengthy motion for rehearing, with copious quotation 
from various decisions. In our opinion the motion presents nothing new. 

The authorities quoted are upon different state of facts, and do not involve 
any question arising upon conflict of laws affecting the validity yel non of the 
insurance contracts. They have no application to the present action. 

There is but one matter in the motion to which we desire to refer, namely: 
The assertion that the policies, in case of loss, were performable by appellant 
and payable at its domicile (Galveston, Tex.); hence the contracts governed 
by the laws of Texas. 

Upon the original consideration of this case, the policies were examined to 
ascertain if such place of payment was designated, for, if losses were payable 
in ‘Texas, such feature would have had some bearing upon the controlling ques- 
tion in the case. The contracts do not provide where losses shall be payable 
by appellant. As to that they are silent. 

The motion for rehearing is overruled. 
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HARTFORD FIRE INS. CO. v. EMPIRE COAL MIN. CO. (No. 7958.) 
Circuit Court of Appeals, Eighth Circuit. January 16, 1929. 
30 Federal Reporter (2d) 794. 

1. INSURANCE—POLICY CONSTRUED TO COVER DAMAGES TO MINE 
FROM UNDERGROUND EXPLOSION, RATHER THAN DAMAGES 
ONLY FROM LIABILITY TO MAINTAIN PUMPING SERVICE. 
Insurance policy, covering “any loss or damage to the underground workings 

and equipment and ventilating fans” of a mine for the purpose of “pumping to 

the surface the water accumulated by reason of the inability of the assured to main- 
tain pumping service due to an underground explosion,” held to cover damages re- 
sulting from an underground explosion, rather than damages only from inability 
to maintain pumping service due to an underground explosion. 

(For other cases, see Insurance, Dec. Dig. § 422. 

2. INSURANCE—IN CONSTRUING PARTICULAR PROVISION OF POL- 
ICY, OTHER PROVISIONS MAY BE RESORTED TO. 

To determine proper construction of clause of insurance policy, other provisions 
may be resorted to. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 


3. INSURANCE—INSTRUCTIONS DEFINING EXPLOSION HELD SUFFI- 
CIENT, IN ACTION ON POLICY COVERING DAMAGES TO MINE 
FROM UNDERGROUND EXPLOSION. 

In action on policy covering damage to underground workings and equipment 
of mine from underground explosion, instructions defining explosion held sufficient. 
(For other cases, see Insurance, Dec. Dig. § 669[10].) 


4. INSURANCE—EVIDENCE HELD TO WARRANT CONCLUSION THAT 
FIRE IN MINE WAS CAUSED BY UNDERGROUND EXPLOSION 
WITHIN POLICY. 

In action on policy covering damages to mine from underground explosion, 
evidence held sufficient to warrant jury’s conclusion that fire in mine was caused 
by underground explosion. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. INSURANCE—INSURER’S RETENTION FOR SEVEN WEEKS OF 
PROOFS OF LOSS FURNISHED AND DENIAL OF LIABILITY HELD 
WAIVER OF DEFENSE THAT PROPER PROOFS OF LOSS WERE 
NOT FURNISHED. 

Insurance company’s retention for about seven weeks of proofs of loss made 
under policy insuring against damages to mine from underground explosion and 
=— of liability held a waiver of defense that proper proofs of loss were not furn- 
ished. 


(For other cases, see Insurance, Dec. Dig. §§ 558[1], 559[1].) 


7. INSURANCE—PROVISION OF POLICY HELD NOT TO PRECLUDE 

COMPANY’S RETENTION OF PROOFS OF LOSS FROM OPERATING 

AS WAIVER OF DEFENSE THAT PROPER PROOFS WERE NOT 

FURNISHED. 

Provision of policy that no officer, agent, or representative could waive any pro- 
vision or condition, unless waiver was in writing attached to policy, did not pre- 
clude company’s retention of proofs of loss for seven weeks from operating as 
waiver of defense that proper proofs were not furnished. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


8. INSURANCE—EVIDENCE AS TO COST OF EXTINGUISHING FIRE 
REMOVING DEBRIS, AND PUMPING OUT WATER, HELD TO SUS- 
TAIN RECOVERY TO AMOUNT OF POLICY. 

In action on policy covering damages to mine from underground explosion, evi- 
dence as to cost of extinguishing fire, removing debris, and pumping out acctmu- 
lated water, held sufficient to sustain recovery to amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


In Error to the District Court of the United States for the District of Color- 
ado: John Foster Symes, Judge. 
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Action by the Empire Coal Mining Company against the Hartford Fire Insur- 
ance Company. Judgement for plaintiff, and defendant brings error. Affirmed. 

Clarence G. Myers, of Chicago, Ill. (Myers & Snerly, of Chicago, Ill., and Rich- 
ard F. Ryan, of Denver, Colo., on the brief), for plaintiff in error. 

George L. Nye, of Denver, Colo. (John Pershing, of Denver, Colo., on the 
brief), for defendant in error. 

Before Booth and Cotteral, Circuit Judges, and Reeves, District Judge. 

Bootn, Circuit Judge. This is a writ of error to a judgment entered after ver- 
dict in favor of defendant in error, plaintiff below. The suit was commenced in 
the state district court for the city and county of Denver, Colo., and was thereafter 
duly removed to the United States District Court for the District of Colorado on 
the grounds of diversity of citizenship and requisite amount involved. 

The action was upon a policy of insurance issued by plaintiff in error covering 
certain risks in connection with plaintiff’s mining property in Las Animas county, 
Colo. The parties will be designated as in the court below. 

The assignments of error, forty-four in number, may be grouped (after elimin- 
ation of those purporting to cover matters not subject to review, and those which 
are too general to call for examination), around the following topics: (1) Con- 
struction of the policy; (2) underground explosion as the cause of loss; (3) suffic- 
iency of papers purporting to be proofs of loss; (4) sufficiency of the evidence as 
to amount of loss. 

The policy of insurance, so far as here material, is set out in the margin.’ 


1 Rint and Civil Commotion Policy. 
No. R8896 
Hartford Fire Insurance Company 
Hartford Connecticut 
The Hartford Fire Insurance Co. Hartford, Conn. 
(Amount, $46,500.00 Rate, .18 & .665 Premium, $183.45) 
In consideration of the Stipulations herein named and of One Hundred Eighty Three and 45/100 
Dollars Premium, Does insure Empire Coal Mining Company for the term of One Year from 
the 18th day of December, 1924, at noon, to the 18th day of December, 1925, at noon, against 
all direct loss or damage caused by any of the following: 

(1) Riot; (2) Riot attending a strike; (3) Insurrection; (4) Civil Commotion; (5) Explo- 
sion occurring from causes other than above described (excluding fire resulting from such ex- 
plosion) whether originating on the premises of the assured or elsewhere, except as hereinafter 
provided, to an amount not exceeding Forty Six Thousand Five Hundred & No/100 Dollars, to 
the following described property while located and contained as described herein, and not else- 
where, to-wit: 

Empire Coal Mining Company. 


$46,500.00. On all buildings, including chimneys and on the contents (except as either 
excluded herein or in the printed conditions of this policy) thereof or therein and all other prop- 
erty usual to a mining operation situated on premises leased or owned by assured on South % of 
the N. E. % of the S. E. % of Section 28, and a portion of the W. % of the S W. % of 
Section 27, Township 30 South, range 65 West, Las Animas County, Colorado. 

It is a condition of this insurance that this policy does not cover in the foregoing para- 
graph, or except as hereinafter provided, property in mines or shafts below the surface of the 
ground, nor shall this Company be liable for loss or damage to buildings and equipment except 
as hereinafter provided, as a result of any explosion occurring in the underground workings. 

It is warranted by the assured that no explosives will be stored in or within 200 feet of any 
building or structure insured under this policy. 

$15 is insurance being : sreinabov : a: : 
age in consideration of $99.75 included in the above smomieteg eainst only direct Joes or dam- 

e ae nes : Premium of $183.45, this Com- 
pany also assumes liability for the actual loss sustained but not exceeding $15,000.00 addi a 
to $46,500.00 above mentioned for any consequential loss or damage to the under; oe 
ings and equipment by reason of the flooding or partial flooding of the mine. to her i oe 
cost of pumping to the surface of the water accumulated because of the inabilit al th vaeaiae 
to maintain pumping service due to the perils insured against under this peliey and on Gee 
pany also assumes the $15,000.00 additional liability for any loss or damage to the underensoni 
workings and equipment and ventilating fans and for the expense of pumping to the curlaer th 
water accumulated by reason of the inability of the assured to maintain pumping service pn 


to an underground explosion. 
* * * - + * . * * 2 


Inherent Hazard Clause. 


This policy is hereby amended to include all direct loss or damage caused by explosion (ex- 
cluding fire damage resulting from such explosion) originating from any materials or processes in- 
cident to the business of the assured, or of the tenants occupying the buildings or premises des- 
eeihad Racal: subject in every respect, however, to all fhe limitations and conditions of this policy. 


Reduced Rate Contribution Clause 
(For Use on Ejither Fire or Tornado Policies) 


In consideration of the rate at (and) or form under which this policy is written, it is ex- 
pressly stipulated and made a condition of this.contract, that this company shall be held liable 
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Construction of the Policy. 

{1] The particular clause of the policy under which recovery is claimed reads 
as follows: “ * * * And this Company also assumes the $15,000.00 additional lia- 
bility for any loss or damage to the underground workings and equipment and venti- 
lating fans and for the expense of pumping to the surface the water accumulated 


by reason of the inability of the assured to maintain pumping service due to an 
underground explosion.” 


The construction of this clause contended for by defendant is thus stated by its 
counsel: “The policy or contract of insurance only covered and insured the plain- 
tiff against loss and damage, if any, suffered by the plaintiff to the underground 
workings, equipment and ventilating fans caused by the inability of the plaintiff 
to maintain pumping service due to an underground explosion, and for the cost of 
pumping to the surface any water that accumulated on account of the inability of 
the plaintiff to maintain said pumping service due to an underground explosion.” 

In other words, it is contended that the liability under the clause quoted related 
to three items of loss and damage, viz., to underground workings, equipment, ven- 
tilating fans; and to one item of costs, viz., cost of pumping to the surface accumu- 
lated water; and it is further contended that all four items must have been caused 
by the inability of the plaintiff to maintain pumping service; and, finally, that this 


inability to maintain pumping service must have been due to an underground ex- 
plosion. 


On the other hand, the contention of plaintiff is that the liability under the 
clause quoted from the policy related to the same three items of loss and damage 
and the one item of cost of pumping; but that the first three items were subject 
to the single condition, “due to an underground explosion,” whereas the last item, 
“cost of pumping,” was subject to the double condition, “inability to maintain pump- 
ing service due to an underground explosion.” 


—" 


for no greater proportion of any loss than the amount hereby insured bears to such total insurance, 
not exceeding the actual amount of loss to the property insured. 


If this policy be divided into two or more items, the foregoing conditions shall apply to each 
item separately. 


* * * 7 * * * * * 


This policy is made and accepted subject to the foregoing stipulations and conditions, and to 
the following stipulations and conditions printed on the back hereof, which are hereby specially re- 
ferred to and made a part of this policy, together with such other provisions, agreements or con- 
ditions as may be endorsed hereon or added hereto and no officer, agent or other representative of 
this company shall have power to waive or to be deemed or held to have waived such provision 
or conditions unless such waiver, if any, shall be written upon or attached hereto, nor shall 


any privilege or permission affecting the insurance under this policy exist or be claimed by the 
insured unless so written or attached. 
* . + 7 * * * * * * 


If loss occur the insured shall give immediate notice in writing to this company, protect the 
property from further damage, forthwith separate the damaged and undamaged personal prop- 
erty, put it in the best possible order, make a complete inventory of the same, stating the quan- 
tity and cost of each article and the amount claimed thereon; and within sixty days after the 
loss, unless such time is extended in writing by this company, shall render a statement to this 
company, signed and sworn to by said insured, stating the knowledge and belief of the insured as to 
time and origin of the loss; the interest of the insured and of all others in the property; the cash 
value of each item thereof and the amount of loss thereon; all incumbrances thereon; all other 
insurance, whether valid or not, covering any of said property; and a copy of all the descriptions 
and schedules in all policies; any changes in the title, use, occupation, location, possession or expos- 
ure of said property since the issuing of this policy; by whom and for what purpose any building 
or other property herein described and the several parts thereof were occupied at the time of loss; 
and shall -furnish, if required, verified plans and specifications of any buildings, fixtures, or 
machinery or other property destroyed or damaged. 

The insured, as often as required, shall exhibit to any person designated by this company 
all that remains of any property herein described, and submit to examinations under oath by any 
person named by this company, and prescribe the same; and as often as required, shall produce 
for examination all books of account, bills, invoices, and other vouchers, or certified copies 
thereof if originals be lost, at such reasonable place as may be designated by this company or 
its representative, and shall permit extracts and copies thereof to be made. 

* * * * * * * * * 


This company shall not be held to have waived any provision or condition of this policy or 
any forfeiture thereof by any requirement, act, or proceeding on its part relating to the appraisal 
or to any examination herein provided for; and the loss shall not become payable until sixty 
days after the notice, ascertainment, estimate, and satisfactory proof of the loss herein re- 


quired have been received by this company, including an award by appraisers when appraisal 
has been required. 


7 * * . * - * * * * 


No suit or action on this policy, for the recovery of any claim, shall be sustainable in any 
court of law or equity unless all the requirements of this policy shall have been complied with, 
nor unless commenced within twelve months next after the loss. 
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[2] In determining the proper construction to be given to the clause in ques- 
tion, resort may be had to the other provisions of the policy. The face of the policy 
coysists of two parts: First, a printed form; second, a typewritten rider which, 
after giving a description of the property, goes on to say: “It is a condition of this 
insurance that this policy does not cover in the foregoing paragraph, or except as 
hereinafter provided, property in mines or shafts below the surface of the ground, 
nor shall this Company be liable for loss or damage to buildings and equipment, 
except as hereinafter provided, as a result of any explosion occurring in the under- 
ground workings.” There follows a provision prohibiting the storage of explosives; 
and then come the two special $15,000 risk clauses. 

It is thus seen that the printed form of the policy did not cover (1) Property 
in mines or shafts below the surface of the ground; (2) loss or damage resulting 
from an underground explosion. The two special risk clauses in the rider covered 
these two matters respectively. Each of these two special risk clauses covered items 
of property loss, and each covered the item of cost of pumping to the surface ac- 
cumulated water. ‘The coverage of the expense item of pumping was dependent in 
both clauses upon the same condition, viz., inability to maintain the pumping service 
at the mine. The attaching of this condition to the expense item of pumping was 
quite natural. But in our opinion it would be unnatural to attach this condition 
to the items of loss and damage to property. Items of loss and damage to prop- 
erty by underground explosion might well occur whether the pumping service of 
the mine was maintained or not; and, if they could occur without regard to wheth- 
er pumping service was maintained, it would seem unnatural and unlikely that 
they should be included in the coverage in the one instance and not in the other. 
In other words, we think that the insurance which covered property loss and dam- 
age under the clause in question was against underground explosion, not against 
inability to maintain pumping service. The expense incident to the inability to 
maintain pumping service because of underground explosion was a separate item 
of coverage. 

The foregoing construction in our opinion is in accord with the language used 
in the clause in question, and in accord with the intention of the parties as dis- 
closed by other provisions in the policy. It furthermore does not require any inter- 
polation of words as does the construction contended for by defendant. 

It is argued by counsel for defendant that, since loss by fire resulting from ex- 
plosion above ground was excluded by the terms of the policy, it is unreasonable 
to hold that there was an intention to cover loss by fire resulting from an under- 
ground explosion. We fail to see the force of this argument. On the contrary, 
the fact that the policy by express language excluded loss by fire resulting from 
an explosion above ground, and the further fact that the policy did not by similar 
language exclude loss by fire resulting from an explosion underground, would seem 
to indicate an intention to cover loss by fire resulting from an explosion under- 
ground. Furthermore, the two fires which might be thus caused would differ very 
materially as to their being accessible by ordinary fire fighting apparatus; and for 
this reason, among others, they might well be treated differently as regards insur- 
ance. We think the construction placed upon the policy by the trial court was cor- 
rect. 

Underground Explosion as the Cause of Loss. 
The term “explosion” has a varied meaning. Webster’s Dictionary defines it 
as “a violent bursting or expansion, with noise, following the sudden production of 
great pressure, as in the case of explosives, or a sudden release of pressure as in 
the disruption of a steam boiler.” 

Century Dictionary defines it as “a sudden expansion of a substance, as gun- 
powder or an elastic fluid, with force and usually a loud report; a sudden and loud 
discharge.” 

The New English Dictionary (Oxford) gives this definition, “of a gas, gun- 
powder, etc.: the action of ‘going off’ with a loud noise under the influence of 
suddenly developed internal energy.” 

New International Encyc. vol. VII, p. 373 (D. M. & Co. ’05), states: “The 
development of an explosion may often be explained as resulting from the trans- 
formation of a shock into heat. This may be accomplished by the propagation of 
the shock from particle to particle in an explosive, or by a shock from one ex- 
plosive bodv to another not in direct contact.” 


In United Life Fire & Marine Ins. Co. v. Foote, 22 Ohio St. 340, 348, 10 Am. 


“ 
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Rep. 735, it was said: “An explosion may be described generally, as a sudden and 
rapid combustion, causing violent expansion of the air, and accompanied by a re- 
port. But the rapidity of the combustion, the violence of the expansion, and the 
vehemence of the report, vary in intensity as often as the occurrences multiply. 
Hence, an explosion is an idea of degrees, and the true meaning of the word, in 
each particular case, must be settled, not by any fixed standard, or accurate meas- 
urement, but by the common experience and notions of men in matters of that 
sort.” 

In frans. F. Ins. Co. v. Dorsey, 56 Md. 70, 81, 40 Am. Rep. 403, it was said: 
“An explosion, produced by ignition, according to common understanding, may be 
accurately enough described, for practical purposes, as a sudden and rapid com- 
bustion, causing a violent expansion of the air, and producing a report more or 
less loud, according to the resistance offered. That it greatly varies in its degrees 
of violence, and the effects produced, are facts fully within the experience of every 
one. We must suppose that the term was employed in the policy in its ordinary 
and popular meaning.” 

In Mitchell v. Potomac Ins. Co., 16 App. D. C. 241, 270, it was said, quoting 
from the Dorsey Case, supra: “* * * An explosion * * * according to common 
understanding, may be accurately enough described for practical purposes as a sud- 
den and rapid combustion causing a violent expansion of the air and producing a 
report more or less loud.” 

In Vorse v. Jersey Plate Glass Ins. Co., 119 Iowa, 555, 557, 93 N. W. 569, 570 
(60 L. R. A. 838, 97 Am. St. Rep. 330) it was said: “The term ‘explosion’ has 
no fixed and definite meaning either in ordinary speech or in law. It may be de- 
scribed, in a general way, as sudden and rapid combustion, causing violent expan- 
sion of the air, and accompanied by a report. It may and does vary in degrees of 
intensity and in the vehemence of the report, and it is not always due to the pres- 
ence of fire. Indeed, it may result from decomposition or chemical action.” 

Corpus Juris (volume 25, pp. 178, 179) says: “When produced by ignition, ac- 
cording to common understanding, it may be accurately enough described for prac- 
tical purposes as a sudden and rapid combustion causing a violent expansion of the 
air and producing a report more or less loud according to the resistance offered.” 

From these various definitions or descriptions we may conclude that the usual 
elements characteristic of an explosion are: Sudden and rapid combustion; sudden 
and great expansion of air; a sharp noise or report. 

In the case at bar the court in its charge to the jury said: “An explosion is 
hard to define. General characteristics may be described, but the exact facts which 
constitute what we call an explosion are not susceptible of such statement as would 
always distinguish such an occurrence. Explosion varies in degrees of intensity; 
in the vehemence of the report; the rapidity of the combustion; the violence of the 
expansion. The vehemence of the reports vary in intensity as often as the occur- 
rences multiply. Hence an explosion is an idea of degrees, and the true meaning 
of the word in each particular case must be settled, not by any fixed standard, or 
accurate measurement, but by the common experience and notions of men in mat- 
ters of that sort. The term is to be construed in its popular sense, and as under- 
stood bv ordinary men, and not by scientific men. It may be described in general 
as a sudden and rapid combustion, causing a violent expansion of the air, and ac- 
companied by a report.” 

The court further charged on this subject: “Now, first, you must find out and 
determine whether there was an explosion or not. If you find by a preponderance 
of the evidence that there was not an explosion in this mine immediately preceding 
this fire; or that an explosion was not the proximate and direct cause of the dam- 
age the plaintiff claims, then, of course, you must find a verdict for the defendant, 
irrespective of whether there was a fire there or not. Further than that, you 
must find that the explosion, if any, was caused by the explosion or ignition of a 
gaseous mixture as plaintiff claims and supports by its testimony. Of course, an 
explosion presupposes, first, the presence in the mine of a gaseous mixture of the 
composition that has been testified to, and next, the ignition or setting off of that 
mixture by some agency such as a spark, fire or other cause, or phenomenon that 
would cause the resulting explosion.” 

And again: “You are further instructed that if you believe from a preponder- 
ance of the evidence that the fire in question was caused by the ignition of a pocket 
of gas, and that the ignition was not accompanied with force and violence, but sim- 
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ply started as an ordinary fire, that would not be an explosion covered by the pol- 
icy, and the defendant would not be liable in such case. In other words, gentle- 
men, there was some evidence there, as I recall, that gas was seeping into this mine 
more or less all the time. If that gas simply began to burn and did not explode, 
and caused the ignition of the coal, and the resulting fire, that would not be an ex- 
plosion as defined in the policy.” 

[3] We think these instructions as applied to the evidence in the case at bar 
were correct and sufficiently informed the jury how to determine from the evidence 
whether there was an explosion, and whether it, through the resulting fire, was the 
cause of the loss and damage suffered by plaintiff. 

[4] But it is contended that there was no evidence from which the jury could 
legitimately conclude that there had been an explosion. It is true that no one-testi- 
fied to being present and witnessing an explosion. Circumstantial evidence, however, 
is competent and may be convincing. There was evidence tending to show that 
the mine was a gaseous mine; that the gas was of the kind known as methane, and 
was of an explosive nature when mixed with a proper proportion of air; that this 
gas seeped through the sandstone roof of the mine and also through the cracks in 
the coal seam; that at times it would gather along the roof of the mine; that the 
gaseous mixture could be set off in various ways, as by a lighted match, a spark, 
an electric arc; that there were electric wires strung in the mine, electricity being 
used for lighting and other purposes; that these wires were strung a few inches 
from the roof on wooden posts; that sometimes a rock would fall from the roof 
and break a wire; that when a wire parted it would cause a flame; that a broken 
wire coming into a contact with the ground or a rail would cause a spark. 

There was also evidence tending to prove that the explosion, if there was one, 
happened after the shift left work about 4 o’clock in the afternoon of March 235, 
1925, and 3 o’clock in the morning of March 26th, when the fire boss of the mine 
made his usual inspection; that he had inspected the mine on the 25th and had 
found no pockets of accumulated gas; that when the men quit work on the after- 
noon of the 25th a small pump was left in operation in the mine, but no one was 
in attendance inside the mine; that when the fire boss entered the mine on the morn- 
ing of the 26th he discovered dense smoke at a point some distance within the mine; 
that he could not see the fire on account of the smoke; that the electric lights in 
the mine were burning when he entered the mine, but that they shortly went out; 
that the system used was a three-phase circuit; that the electric motors could not 
run after one of the wires was broken, but the lights could burn on a two-phase cir- 
cuit; that several times during the 26th the fire boss and others, including the state 
mine inspector, entered the mine, but did not get to the fire because of the smoke 
and heat; that either that night or early the next morning the smoke receded 300 
or 400 feet so that the fire could be seen; that the fire was very hot and extended on 
both sides of the mine a distance of 300 or 400 feet; that it was burning in the 
side entries as well as in the main slopes; that at one place the fire had jumped, 
or rather had started, in a new place, leaving an intervening space of 200 to 250 
feet unburned. There was in evidence the opinion of an experienced mine inspector 
that the intense heat had set fire to some oil on the floor at this new place. There 
was also evidence tending to prove that, at the time the fire was discovered, air 
was being forced into the mine at the rate of about 20,000 cubic feet per minute; 
that the fire and the smoke in front of the fire were making headway against this 
current of air; that the smoke had traveled about 700 feet and the fire about 300 
to 400 feet against this current of air. There was evidence tending to prove that 
the flame of an ordinary fire travels with the current of air; but that the flame of 
a fire caused by an explosion of gas in a mine travels against the current of air; 
and that the forcing of smoke against an air current was also characteristic of an 
explosion of gas which produced a fire. 

On the other hand, there was no substantial evidence of violence in connection 
with the explosion, if there was an explosion; but there was opinion testimony by 
witnesses of long experience in connection with this and other mines tending to 
show that extreme violence was not a necessary accompaniment of a gas explosion 
in a mine. 

There was also testimony tending to show that the following was a correct 
description of mine explosions: “An important phenomenon attending nearly all 
mine explosions is the transmission of the flame of the initial explosion to other 
parts of the mine, igniting other bodies of gas, and propagating throughout the 





1132 The Insurance Law Journal, Vol. 72 [June, 1929 


mine what would otherwise have been a local explosion. The manner and the dis- 
tance the flame of an explosion is transmitted will depend on the amount and com- 
position of the explosive mixture and on numerous conditions with respect to the 
air-current and the mine entries and workings. The flame may advance at a moder- 
ate velocity, quietly sweeping the roof of the passages, or as a wild rush of fire 
filling the entire entry with flame, dust, and debris, propelled at a high velocity by 
the explosive energy. The path traversed by the flame is frequently a haulage road 
in preference to other passageways, which may be explained by the fact that the 
powdered coal and dust of the haulage road feed the flame of the explosion. On 
the other hand, an explosion may pass by a dry, dusty heading and advance for a 
long distance over. a wet haulage road, for reason, probably, that the supply of 
fresh air needed to propagate the explosion, as well as a large quantity of fine 
coal, is found along the haulage road. In general, it may be said that the question 
of air supply determines very largely the course of the explosion, since the oxygen 
of the air is necessary for the combustion that takes place.” 

There was testimony by the state coal mine inspector that he had never seen 
a fire gain so much headway as this fire did in the same length of time. 

There was evidence tending to show that the coal in the mine was a steam coal 
of hard character, slow burning, and difficult to ignite; that there was but little 
timber in the mine. 

There was opinion testimony by men of long experience with mines that this 
fire, which was discovered on the morning of March 26th, was not a fire that was 
produced in the ordinary way, but was a fire of the character that could have been 
produced by an explosion of gas. 

There was evidence that the fire was fought by men working in three shifts 
for twenty-three or twenty-four days, and was finally subdued by sealing off a por- 
tion of the mine. 

[5] It is contended by counsel for defendant that it was error to allow opinion 
or expert testimony to be given on the question of explosion; but there is no hard 
and fast rule governing the allowance of such testimony. The matter is one left 
largely to the sound discretion of the trial judge. 

In United States Smelting Co. v. Parry, 166 F. 407, 410, 411, this court, speak- 
ing by Judge Van Devanter, now Mr. Justice Van Devanter, said: 

“The matter next to be considered is the admission, over the defendant’s ob- 
jection, of testimony by a practical brick mason and builder of many years’ exper- 
ience to the effect that a scaffold constructed and supported like the one in question 
was not as safe as those usually provided in like situations, but was very dangerous, 
because the weight of a man upon the projecting end of one of the planks was sure 
to make it tip. The objection made was, not that the witness was not qualified to 
speak as an expert, but that his opinion was elicited upon a matter which it was the 
province of the jury to decide, and which they were capable of deciding without 
such testimony. It is true that in trials by jury it is their province to determine 
the ultimate facts, and that the general rule is that witnesses are permitted to testi- 
fy to the primary facts within their knowledge, but not to their opinions. And it 
is also true that this has at times led to the statement that witnesses may not give 
their opinions upon the ultimate facts which the jury are to decide, because that 
would supplant their judgment and usurp their province. But such a statement is 
not to be taken literally. It but reflects the general rule, which is subject to im- 
portant qualifications, and never was intended to close any reasonable avenue to the 
truth in the investigation of questions of fact. Besides, the tendency of modern 
decisions is not only to give as wide a scope as is reasonably possible to the investi- 
gation of such questions, but also to accord to the trial judge a certain discretion in 
determining what testimony has a tendency to establish the ultimate facts, and to 
disturb his decision admitting testimony of that character only when it plainly ap- 
pears that the testimony had no legitimate bearing upon the questions at issue and 
was calculated to prejudice the minds of the jurors. Tiolmes v. Goldsmith, 147 U. 
S. 150. 164. 13 S. Ct. 288, 37 L. Ed. 118; Williamson v. United States, 207 U. S. 
425, 451, 28 S. Ct. 163, 52 L. Ed. 278; Alexander v. United States, 138 U. S. 353, 
356, 11 S. Ct. 350, 34 L. Ed. 954; Moore v. United States, 150 U. S. 57, 60 14 S. Ct. 
26. 37 T.. Fd. 996; Clune v. United States, 159 U. S. 590, 592, 16 S. Ct. 125, 40 L. 
Ed. 269. And it is in keeping with this modern tendency that it is now generally 
held, as stated in Chicago Great Western Ry. Co. v. McDonough (C. C. A.) 161 F. 
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657, 662, and in the cases there cited, that whether or not a witness tendered as an 
expert is qualified to testify as such rests largely in the discretion of the trial judge, 
and that his decision thereon ought not to be disturbed, unless it can be said that 
it was manifestly erroneous. 

“The most important qualification of the general rule before stated is that 
which permits a witness possessed of special training, experience, or observation, in 
respect of the matter under investigation, to testify to his opinion when it will tend 
to aid the jury in reaching a correct conclusion; the true test being, not the total 
dependence of the jury upon such testimony, but their inability to judge for them- 
selves as well as is the witness.” 

These rules have been followed in this court in numerous cases: Central Coal 
& Coke Co. v. Williams, 173 F. 337; C. R. I. & P. Ry. Co. v. Hale, 176 F. 71; Kan- 
sas City So. Ry. Co. v. Rogers, 203 F. 462; Gillespie v. Collier, 224 F. 298; Omaha, 
etc., Ry. Co. v. McKeeman, 250 F. 386; Laughlin v. Christensen, 1 F. (2d) 215. 

We find no abuse of discretion in the rulings of the trial judge in the case at 
bar relative to the admission or rejection of opinion testimony. 

It is further contended by counsel for defendant that the jury could not have 
reached the conclusion that there was an explosion without basing presumption 
upon presumption, and that this is not allowable. The rule cited is well established, 
but we think it is not applicable to the case at bar. The contention of counsel 
confuses the question, was the fire caused by an explosion? with the entirely dif- 
ferent question, in what particular way was the explosion caused? It was incum- 
bent on the plaintiff to prove the affirmative of the former question. No burden 
rested upon the plaintiff to answer the latter question. The answer to the second 
question might involve not only numerous facts, but also several presumptions. The 
answer to the first question involved a single inference from numerous established 
facts. 


In view of all the evidence, we think that the question whether an underground 
explosion caused the fire was for the jury to determine; that the question was 
properly submitted to them; and that the verdict was supported by substantial 
evidence. 

The Proofs of Loss. 


The policy provided: “If loss occur the insured shall give immediate notice 
in writing to this company, protect the property from further damage, forthwith 
separate the damaged and undamaged personal property, put it in the best possible 
order, make a complete inventory of the same, stating the quantity and cost of 
each article and the amount claimed thereon; and within sixty days after the loss, 
unless such time is extended in writing by this company, shall render a statement 
to this company, signed and sworn to by said insured, stating the knowledge and 
belief of insured as to time and origin of the loss; the interest of the insured 
and of all others in the property; the cash value of each item thereof and the amount 
of loss thereon; all incumbrances thereon; all other insurance, whether valid or 
not, covering any of said property; and a copy of all the descriptions and schedules 
in all policies; any changes in the title, use, occupation, location, possession, or 
exposure of said property since the issuing of this policy; by whom and for what 
purpose any building or other property herein described and the several parts there- 
of were occupied at the time of loss; and shall furnish, if required, verified plans 
and specifications of any buildings, fixtures, or machinery or other property de- 
stroyed or damaged.” 


It is not claimed that timely notice of a loss was not given, but that the state- 
ment which was furnished did not fulfill the requisites mentioned in the policy. The 
fire occurred March 26, 1925. Notice of loss was given March 30th: and within 
the 60 days a “statement” was furnished. The statement gave the time and place 
of the loss, the ownership of the propertv, the cause of the loss, the extent of the 
loss, and the amount claimed. It gave the amount alreadv paid out in repairing 
the loss and the probable additional amount still to be paid. The statement also 
contained the following: “Any other information that may be required will be furn- 
ished on call, and considered a portion of these proofs.” 


[6] After the suit was brought, a bill of particulars was demanded by the in- 
surance company and furnished by the insured. It is apparent from this bill of 
particulars and from the evidence in the case that the furnishing of a complete in- 
ventory of the property, stating the quantitv and cost of each article, and the amount 
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claimed thereon, would not meet the existing situation. An inventory was evident- 
ly intended to be required where there were many separate items of property dam- 
aged or destroyed. Here there were very few items of such property; the greater 
items of loss and damage were for labor in putting out the fire and in cleaning up 
the falls of rock due to the explosion and the fire. Such items would not properly 
appear in an inventory. The trial court in the end eliminated all questions of the 
sufficiency of the proofs of loss, by instructing the jury that proper proofs were 
furnished. Whether this instruction was technically correct, in view of the evi- 
dence, we need not determine; but in any event we think that the question.of suffic- 
iency of the proofs of loss was properly eliminated from the deliberation of the 
jury for the following reasons: “The proofs of loss which were furnished were re- 
tained by the defendant company for about seven weeks, and then returned with a 
denial of any liability. That this position of denying any liability had been taken 
by the company before the proofs of loss were furnished is indicated by the fact 
that it refused to comply with plaintiff's request for blanks on which to make the 
proofs of loss. Under the evidence disclosed by the record, we think that the de- 
fendant, both by retaining the proofs of loss for an unreasonable length of time 
and by denial of any liability under the policy, waived the defense that proper 
proofs of loss were not furnished, and that the question was properly eliminated 
from the case. 

[7] It is insisted by counsel for defendant that there could be no waiver of the 
failure to furnish proper proofs of loss unless such waiver was indorsed upon the 
policy, since it was provided in the policy that no officer, agent, or representative 
of the company should have power to waive any provision or condition unless such 
waiver was in writing and attached to the policy. The case of Scottish Union, etc., 
Ins. Co. v. Encampment Smelting Co., 166 F. 231 (C. C. A. 8), is cited and relied 
upon as holding such a provision in the policy valid and applicable to proofs of loss, 
and as holding further that where such provision had not been complied with suit 
on the policy could not be maintained. 

Though the ruling in that case is contrary to the rulings in several of the other 
circuits, yet we are not disposed to question its correctness at this time, inasmuch 
as we think it does not in any event control the case at bar. Neither in that case, 
nor in any of the cases cited by defendant on the same point, had there been re- 
tention of proofs of loss by the insurance company for an unreasonable length of 
time; in fact, no proofs of loss had been furnished within the specified time. In 
the case at bar profs of loss had been furnished within the required time. Conced- 
ing, but without deciding, that they were defective, yet the company could not re- 
tain them for an unreasonable length of time and then return them with a denial 
of all liability without waiving the defects, if such existed; and so the authorities 
hold. 33 C. J. 27, 32 §§ 686, 694; 26 C. J. 398, § 513; 38 C. J. 1161 § 473; St. P. F. 
& M. Ins. Co. v. American Food Prod. Co., 21 F. (2d) 733, 739 (C. C. A. 8); Royal 
Ins. Co. v. Martin, 192 U. S. 149, 162, 24 S. Ct. 247, 48 L. Ed. 385; Knickerbocker 
Life Ins. Co. v. Pendleton, 112 U. S. 696, 709, 5 S. Ct. 314, 28 L. Ed. 866; Cont. 
Ins. Co. v. Fortner (C. C. A.) 25 F. (2d) 398; Prudential Ins. Co. of Am. v. Stew- 
wart (C. C. A.) 286 F. 321; American M. Marine Ins. Co. v. Margaret M. Ford 
Corp. (Cc. C. A.) 269 F. 768; Twin City F. Ins. Co. v. Stockmen’s Nat. Bank {C. C. 
A.) 261 F. 470; Citizens’ Trust & G. Co. v. Globe & Rutgers F. Ins. Co. (C. C. A.) 
229 F. 326, Ann. Cas. 1917C, 416; Scottish Un. & Nat. Ins. Co. v. McKone, 227 
F. 813 (C. C. A. 8)+ Hamilton v. Conn. Fire Ins. Co. (C. C.) 46 F. 42, 46, affirmed 
(C. C. A.) 59 F. 258: Taber v. China Mut. Ins. Co., 131 Mass. 239, 253; Palmer v. 
Great Western Ins. Co., 10 Misc. Rep. 167, 30 N. Y. S. 1044, affirmed 153 N. Y. 
660, 48 N. E. 1106. 

The Evidence as to Amount of Loss. 


[8] Tt is the contention of defendant that the reduced rate contribution clause 
governed the method of determining the amount of loss and damage recoverable 
under the policy, and that there was no evidence which enabled this method to be 
used. In other words, defendant contends that only such proportionate part of the 
loss could be recovered as $15,000 bore to the total value of all the underground 
workings, equipment, and ventilating fans in plaintiff's mine. We think the clause 
referred to is not applicable to the situation in the case at bar. Such a clause has 
reference to items of property insured which were capable of inventory and valua- 
tion before the loss occurred, and capable of inventory and valuation after the loss 
occurred. In the case at bar the three items, cost of extinguishing the fire, cost 
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of cleaning up the fallen rock, cost of pumping out accumulated water, could not 
fairly be said to be subject to the rule contended for. Yet these three items amount- 
ed to more than $15,000, the amount of the insurance. And it is not claimed by 
defendant that by such expenditures the property insured was rendered more valu- 
able than before the explosion, or that they were not prudently incurred. The ac- 
tion taken by the plaintiff was provided for in the policy, and was incumbent upon 
plaintiff. Such items were proven by competent evidence, which included copies of 
entries made in the regular books of account of plaintiff which were kept in the 
regular course of business; the production of the books themselves with proof of 
their authenticity and correctness being expressly waived. We think the items were 
within the coverage, which extended to “any loss or damage to the underground 
workings and equipment and ventilating fans and for the expense of pumping to 
the surface the water accumulated by reason of the inability of the assured to main- 
tain pumping service due to an underground explosion.” 1 Phillips, Ins. pp. 645, : 
Cooley’s Briefs on Ins., vol. IV, pp. 3065, 3071; Thornton v. Security Ins. Co. (C. 
C.) 117 F. 773; Holtzman v. Franklin Ins. Co., Fed. Cas. No. 6649; Ins. Co. of 
North Am. v. Leader, 121 Ga. 260, 265, 48 S. E. 972; Case v. Hartford Fire Ins. 
Co., 13 Ill. 676; White v. Republic, etc. Ins. Co., 57 Me. 91, 2 Am Rep. 22; Scrip- 
ture v. Lowell Mut. Fire Ins. Co., 10 Cush. (Mass.) 356, 365, 57 Am. Dec. 111; 
Eliot Five Cents Sav. Bank v. Commonwealth Assur. Co., 142 Mass. 142, 146, 7 
N. E. 550; Brady v. N. W. Ins. Co., 11 Mich. 425; First Nat. Bank v. Ger. Am. Ins. 
Co., 23 N. D. 139, 134 N. W. 873, 38 L. R. A. (N. S.) 213; Clover v. Greenwich 
Ins. Co., 101 N. Y. 277, 4 N. E. 724. 

Other questions raised by the assignments of error have been examined, but 
they do not require discussion. We find no reversible error in the record, and the 
judgment is affirmed. 


COLUMBIA INS. CO. v. KING. (No. 5424). 
Circuit Court of Appeals, Fifth Circuit. February 26, 1929. 
Rehearings Denied March 25, 1929 and April 3, 1929. 
30 Federal Reporter (2d) 887 
1. INSURANCE—EVIDENCE SHOWED INSURER’S SOLICITING AGENT 

PROMISED INSURED RIDER WOULD BE ISSUED AUTHORIZING 

CHANGE IN LOCATION OF INSURED GOODS. 

Evidence held to show that insurer’s soliciting agent, after issue of fire insur- 
ance policy, promised insured that rider would be issued to him authorizing change 
of location for insured goods and fixtures. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE—EVIDENCE SHOWED INSURER RATIFIED SOLICITING 

AGENT’S AGREEMENT TO ISSUE RIDER AUTHORIZING CHANGE 

IN LOCATION OF GOODS. 

Evidence held to show that fire insurance company, through its authorized agent, 
ratified soliciting agent’s agreement to issue rider authorizing change in location of 
insured goods and fixtures. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—SOLICITING AGENT’S AGREEMENT TO ISSUE RIDER 
AUTHORIZING CHANGE OF LOCATION OF GOODS, BECAME BIND- 
ING AGREEMENT, WHEN APPROVED IN WRITING BY INSURER’S 
AUTHORIZED AGENT AND RIDER WAS SENT IN REGULAR 
COURSE OF BUSINESS TO INSPECTION BUREAU. 

Soliciting agent’s oral promise and agreement to issue rider authorizing change 
of location of goods and fixtures insured against fire became binding agreement, 
when approved in writing by insurer’s authorized agent and rider was sent by him 
in regular course of business to inspection bureau. 

(For other cases, see Insurance, Dec. Dig. § 383.) 

4. INSTIRANCE—INSURED HELD ENTITLED IN EQUITY TO DELIVERY 
OF RIDER DA12D BEFORE FIRE PERMITTING CHANGE IN LOCA- 
TION OF INSURED GOODS TO ATTACH TO POLICY SUED ON IN 
ACTION AT LAW. 

Where insurer’s soliciting agent had agreed that rider would be issued authoriz- 
ing change in location of insured goods, and insurer had ratified agreement and rider 
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had been issued but had not been delivered to insured, insured held entitled in suit 

in equity to have agreement to permit removal completed by delivery to it, as evi- 

dence thereof, of rider dated before fire authorizing removal of insured property, 
for purpose of attaching it to policy sued on in action at law and made part of con- 
tract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

5. INSURANCE—INSURER RETAINING UNEARNED PREMIUM CAN- 
NOT CLAIM FIRE INSURANCE CEASED TO REMAIN IN FORCE 
AFTER PROPERTY WAS REMOVED TO NEW LOCATION. 

Retention of full premium after notice and until insurer had by its motion 
contested equity of bill, to compel addition of rider to fire policy authorizing re- 
moval of insured property, was inconsistent with insurer’s position that fire insur- 
ance ceased to remain in force after removal of insured property to new location, 
and was recognition that policy remained in force after and in spite of removal. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from the District Court of the United States for the Southern District 
of Florida; Lake Jones, Judge. ; 

Suit by Charley Giddens against the Columbia Insurance Company, which was 
revived in the name of George W. King, as administrator of Charley Giddens, on 
the latter’s death. From a decree for plaintiff, defendant appeals. Affirmed. 

G. E. Mabry, O. K. Reaves, D. E. Carlton, and E. C. Johnson, all of Tampa, 
Fla., for appellant. 

Fred T. Saussy, of Tampa, Fla. (E. R. Dickenson and Watson & Saussy, all of 
Tampa, Fla., on the brief), for appellee. 

Before Walker and Bryan, Circuit Judges, and Grubb, District Judge. 

Gruss, District Judge. This is an appeal from a final decree of the District 
Court for the Southern District of Florida in a cause in equity, ancillary to an ac- 
tion at law, in which the plaintiff (appellee) was seeking to recover of the defend- 
ant (appellant) on a policy of fire insurance for the loss of a stock of goods. The 
law action was instituted by plaintiff in the state court, and removed by the defend- 
ant to the District Court. Upon its removal the plaintiff filed his bill in the Dis- 
trict Court in aid of -the suit at law, seeking by it to compel the defendant to is- 
sue a rider, to be attached to the policy sued on, antedating the occurrence of the 
fire, authorizing the insured to remove the stock of goods and fixtures insured to 
a new location. The right of the plaintiff in the equity suit to the relief asked for 
depended upon whether a valid agreement was made by the defendant to issue the 
rider. The District Court so held, and entered its decree for the issuance of the 
rider, as prayed for in the bill. The suit at law was instituted on the 6th day of 
August, 1927. The suit in equity was begun October 31, 1927. The policy was is- 
sued October 21, 1926. The fire occurred December 6, 1926. The plaintiff in the 
equity suit died, pending the final decree, and the suit was revived in the name of 
his administrator, the appellee. 

The right of the present plaintiff to relief depends upon: (1) Whether or not 
the insured was promised by Wolvington, a soliciting agent of the defendant, after 
the issue of the policy, that a rider would be issued to him authorizing a change of 
location for the insured goods and fixtures; and (2) whether or not (a) Wolvington 
had authority to bind the defendant by such promise, or (b) whether, in the ab- 
sence of such authority, the promise was performed or ratified by the defendant or 
its authorized agent: before the fire. 


[1] 1. The evidence as to the promise by Wolvington to permit the removal and 
issue the rider evidencing it is that of the original plaintiff, Giddens, corroborated 
in part by his father and the witness Hawkins. As against this is the evidence 
of Wolvington, to the effect that when applied to for the removal permit by the 
insured, he stated that he would have to refer the request to the special agent of 
defendant, Turner. It is not disputed that there was actually signed by defendant’s 
agent Grant a removal permit which was produced from the defendant’s possession 
and introduced in evidence, and which bore the stamp of the Florida Inspection and 
Rate Bureau purporting to show its receipt December 2, 1926, at its Tampa office, 
and a second stamp purporting to show a receipt of the rider on December 3, 1926, 
by Strickland and Travis, general agents of the defendant, at Jacksonville. It was 
never delivered to the insured. The insured, in fact, removed his goods and fix- 
tures to the new location. From these undisputed facts, and the other evidence, we 
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conclude, as did the District Judge, that the insured before the fire, and before the 
removal of his goods to the new location, in which they were burned, was told by 
Wolvington that it would be all right for him to move his goods, that they would 
be covered when removed, that a rider to that effect had been signed by Grant, 
the defendant’s agent, and would be delivered to him, and that the insured removed 
his insured property in reliance upon Wolvington’s representations and promises. 
[2-5] 2. We find it unnecessary to determine whether Wolvington had authority 
to bind defendant by his oral promise to the insured, because the evidence is con- 
vincing that it was ratified by Grant, the Tampa agent of defendant, whose authority 
to issue the rider is not disputed. The insured testified that on or about November 
20, he applied to Wolvington, in his old store, for a removal clause, and that Wol- 
vington said: “Go ahead and move; that he would see that I was protected and 
taken care of,” and that on a subsequent occasion, before the removal and before 
the fire, he was told by Wolvington “to go ahead and move, that I was fully cov- 
ered,” and again, “that the endorsement was issued and that he would deliver it to 
me, as soon as possible.” ‘The rider itself purports to have been signed by Grant 
on November 30, 1926; stamped by the Florida Inspection and Rating Bureau as 
having been received at its Tampa office December 2, 1926, and by Strickland and 
Travis as having been received by them at Jacksonville, December 3, 1926. The 
witness Grant testified that he had no recollection of having seen or signed it, but ad- 
mitted it bore his signature. Wolvington testified that he directed Grant’s stenog- 
rapher, Miss Smith, to prepare it and hold it until Turner had approved it. No 
satisfactory explanation as to how it got to the Florida Inspection and Rating Bur- 
eau, except the supposition that it was taken there by mistake of an employe of the 
Bureau, is advanced by defendant. The witness Grant testified that the course of 
business was to make three copies of the rider; that “one of the riders is pasted to 
the daily in the office, one given to the insured, and the other is mailed to the local 
inspection bureau in Tampa, and they in turn send it on through to the company.” 
From the evidence in the record, we think the fair inference is that the insured 
applied to Wolvington for the removal permit; that Wolvington reported the appli- 
cation to Grant before November 30; that Grant acceded to Wolvington’s request 
that it be issued; that Wolvington asked Miss Smith to prepare it and present it to 
Grant for his signature, which she did; that it was signed by Grant and issued to 
the Florida Inspection and Rating Bureau by mail, and forwarded by the Bureau 
to Strickland and Travis at Jacksonville in the regular course of business, the in- 
sured’s copy having been retained; that Wolvington, after securing Grant’s assent, 
reported to the insured that the rider had been signed and that he would receive 
it in due course, and that the insured, on that assurance, moved his goods and fix- 
tures to the new store. Wolvington’s oral promise and agreement was approved 
by Grant, who had authority to issue removal permits, when he signed the rider, and 
it became a binding agreement when approved in writing by Grant, and sent by him, 
in the regular course of business, to the Bureau. It might well be held to be an 
issuance of the permit, though no copy was delivered to the insured to be attached 
to the policy. It at least constituted an agreement to permit the removal of the in- 
sured property to the new location, and to cover it there, made by an agent of the 
insurer, and ratified by the agent of the insurer vested with authority to make such 
agreements. The agreement was acted upon by the insured only after notification 
to him by Wolvington that the rider had been issued and would later reach him, and 
before the destruction of the insured property. In order to show in the action at 
law that the insured property, after being moved from its location, when the policy 
issued, was nevertheless entitled to the protection of the policy, the plaintiff was 
entitled to have the agreement to permit the removal completed by the delivery to 
it as evidence thereof of a rider dated before the fire, authorizing the removal of 
the insured property, for the purpose of attaching it to the policy sued on in the 
action at law, and made pa.‘ of the contract of insurance. The defendant’s agent 
Grant received the full premium for one year on the policy shortly after the fire. 
The defendant has retained the full premium until now. In its answer to the bill of 
complaint in this case filed February 13, 1928, it first offered to return the premium 
or the unearned part of it. The bill of complaint was filed October 31, 1927. Be- 
fore answering, defendant filed a motion to dismiss, which was denied on January 
20, 1928. The original bill fully disclosed the receipt of the full premium by Grant, 
in December, 1926. Retention of the full premium, after notice, and until the de- 
fendant had by its motion contested the equity of the bill, was inconsistent with 
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its present position that the insurance ceased to remain in force after the removal 
oi the insured property to a new location, and was a recognition that the policy con- 
tinued in force after, and in spite of, the removal. It does not lie in the power of 
defendant to retain the unearned portion of the premium, and, at the same time, 
resist plaintiff’s right to a decree by its motion to dismiss, after the bill gave de- 
fendant full information as to the payment of the premium, and the circumstances 
attending it. Concordia Fire Ins. Co. v. Sudduth (C. C. A.) 4 F. (2d) 525; Home 

Ins. Co. v. Hightower (C. C. A.) 22 F. (2d) 883; Malo v. Insurance Co. (Mo. 

App.) 282 S. W. 78; Mechanics’ & Traders’ Ins. Co. v. Smith, 79 Miss. 142, 30 So. 

362. 

The plaintiff was entitled to the relief asked in the bill of complaint and ac- 
corded him by the decree of the District Court, and its decree is affirmed. 
AMERICAN INS. CO. v. MATTOX. (3 Div. 857.) 
Supreme Court of Alabama. Jan. 17, 1929. 
Rehearing Denied March 28, 1929. 
120 Southern Reporter 912. 

1. INSURANCE—FIRE POLICY HELD TO ENTITLE LESSEE TO GROSS 
RENTS LOST ON SUBLEASED PORTIONS OF PREMISES WITHOUT 
DEDUCTING RENTAL HIS LEASE RELIEVED HIM FROM PAYING. 
Under fire policy insuring lessee against loss of rents “actually sustained” on 

subleased portions of premises rendered untenantable for time necessary to restore 

them, as ascertained by appraisement, if not agreed on, in amount not exceeding 
proportion of sum insured to actual annual rentals, insured was entitled to full 
amount of rents lost, without deduction for rental he was relieved from paying 
under ‘terms of his lease; such recovery not impinging on principle that insurance 
policy is essentially a contract of indemnity only. 

(For other cases, see Insurance, Dec. Dig. § 507.) 


2. INSURANCE—INSURANCE CONTRACT MUST BE CONSTRUED IN 
LIGHT OF ALL UNCERTAINTIES WHEN EXECUTED, WITHOUT 
REGARD TO RESULT IN PARTICULAR INSTANCE. 

Contract of insurance is to be construed in the light of all uncertainties at the 
time of its execution, and construction is not to turn on the result in a particular 
instance. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Action on a policy of fire insurance by T. J. Mattox against the American In- 
surance Company. From a judgment for plaintiff, defendant appeals. Affirmed. 

Steiner, Crum & Weil, of Montgomery, for appellant. 

L. A. Sanderson and Hill, Hill, Whiting, Thomas & Rives, all of Montgomery, 
for appellee. 

GarpDNER, J. The suit is upon a fire insurance policy. There was judgment for 
the plaintiff for the full amount sued for, from which defendant prosecutes this 
appeal. 

Plaintiff was the lessee of certain business property in the city of Montgomery, 
for which he paid a rental of $250 per month. He subleased the property at a rental 
of $430 per month. The policy issued to plaintiff was in the sum of $5,400, and 
insured him against “the loss of rents caused b~ fire or lightning actually sustained 
by the assured on occupied or rented portions of the premises which have become 
untenantable for and during such time as may be necessary to restore the premises 
to the same tenantable condition as before the fire.” The property, by fire, became 
untenantable for a period of five months. Under the terms of plaintiff’s sub-lease, 
his tenants were not liable for any rents during this five-month period, and paid 
none. Plaintiff, likewise, under the terms of his lease, was exempt from payment 
of rent during this five-month period, and did not pay the same during that time. 
Plaintiff’s contention, which prevailed in the court below, was that his recovery 
should be the full amount sued for, $2,150, representing the sum of $430 monthly 
rental lost to him for the five-month period. Defendant, on the other hand, insists 
that the recoverv should be limited to plaintiff’s net loss, represented by the sum of 
$430, less the $250 rental plaintiff was relieved from paying under the terms of his 
lease, and tendered the sum of $900 in full satisfaction of the claim. 

The argument in support of this contention is based upon the theory that in- 
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surance is for indemnity only, and that to construe the policy otherwise than as in- 
sisted by defendant would be to render it a wagering or gambling contract, contrary 
to public policy, and void. 

{1] That plaintiff, as owner of these rents, had an insurable interest therein, is 
not here controverted. Under the terms of the policy, the rents were based on the 
annual rental, and it was provided that the company should “not be liable for a 
greater proportion of any loss than the sum hereby insured bears to the actual an- 
nual rental of such * * * rental portions of the premises.” By such a stipulation 
the insured is in a sense and under certain contingencies made a co-insurer. In the 
event of disagreement as to the time required to place the premises in a tenantable 
condition, the contract provides for appraisement under conditions of the policy. 
The contract stipulates very clearly, therefore, for the ascertainment of plaintiff’s 
loss. First, the time, which, if not agreed upon, is fixed by appraisement; and, 
second, the amount as to the loss of rents is to be based upon annual rentals. This 
is the simple method by which plaintiff’s loss is to be determined as fixed in the 
contract. There is nothing in the policy concerning the loss of gross profits or net 
profits, but the insurance is for the loss of these rents, with nothing added or taken 
therefrom, and it was doubtless upon this basis the premium paid by plaintiff was 
fixed. The policy states that it is “the intention of this insurance * * * to make 
good the loss of rents caused by fire * * * actually sustained by the assured.” That 
the rents to the amount of $430 per month for a period of five months were lost 
to plaintiff is not questioned, and the policy provides a simple method for ascer- 
tainment of the sum due. 

The case of Whitney Estate Co. v. North, Assurance Co., 155 Cal. 521, 101 P. 
911, 23 L. R. A. (N. S.) 123, from the Supreme Court of California, is in principle 
here directly in point. The language of the policy there considered was in all ma- 
terial respects, so far as the question here for determination is concerned, the same 
as the policy in the instant case. In that case the insurer sought to have deducted 
$10,000 as costs of operation of the establishment, so as to reduce the amount of 
recovery to a net loss of the rents, while here the insistence is that the rent which 
plaintiff was to pay on his lease, from which he was exempt during the period, 
should be deducted for like purpose. There appears, therefore, no difference in the 
two cases, so far as the principle governing the result is concerned. Speaking to 
the question of construction of this feature of the policy, the California court said: 
“No elements, except those of actual rentals at time of fire, and time required for 
repair, are mentioned. The first of these elements is easily ascertainable, and special 
provision is made for arbitration as to the second, in the event of disagreement. If 
it had been intended that any other item should enter into the computation, it seems 
reasonable to suppose that something would have been said regarding such other 
item. The view suggested is fortified by a consideration of the clause requiring 
the insured to carry insurance on said rents in an amount equal to the annual rents 
of the premises, under penalty of being held to be a co-insurer. to the extent of the 
deficiency.” 

Answering also the insistence that a recovery of the gross rents would do vio- 
lence to the generally recognized principle that a policy of insurance is essentially 
a contract ‘of indemnity only (Royal Exch. Ass’n Co. v. Alman, 206 Ala. 45, 89 
So. 76), the court further said: 

“The contention of the respondent is that the application of these rules requires 
the affirmance of the judgment. The ‘loss of rent’ suffered by plaintiff was not, it is 
said, the gross amount of rents which it would have received, but only the surplus 
remaining after deducting the expense to which it would have been put in collect- 
ing such rents. This position would have much force if the subject of insurance 
consisted of such property that the loss occasioned by a fire could be accurately de- 
termined. But, in the case of rents of a building, it is not, in the nature of things, 
possible to determine, at any particular period, just what the income from rents 
for the ensuing year would be. It may be that a greater or a less part of the build- 
ing may be occupied during the year than at its commencement; so with the mat- 
ter of expense. The annual outlay for elevator service, wages of janitors, light and 
water, will depend upon a variety of contingencies which cannot be foretold. Furth- 
ermore, the fact that a building is rendered untenantable may cause a loss of rents 
to the owner in ways that are even more incapable of measurement. A _ building 
vacated by its tenants in consequence of fire may remain vacant, in whole or in part, 
long after it has been restored and is again ready for occupancy. In view of all 
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these uncertainties, it is perfectly competent for the parties to a contract of rent 
insurance, without in any degree violating the principle that the insurance shall furn- 
ish only indemnity against loss, to stipulate for a method of ascertaining and com- 
puting such loss. We think the policy before us, fairly construed, does provide that 
the loss of rents shall be deemed to be the amount of rentals that would be collected 
by the insured during the period that may be required to restore the building to a 
tenantable condition, assuming that the rentals would have continued to be the same 
in amount as at the time of the fire.” 

[2] We consider these observations applicable here. The Whitney Case, supra, 
is well reasoned, and commends itself to our judgment. So far as concerns the 
controlling principle, that authority and the instant case are not to be differentiated. 
The court was there not dealing with a “valued” policy, and the fact the statute law 
of that state recognized “valued” policies was not material to the result. Nor is it 
material that in the Whitney Case the insured was the owner of the building, as he 
was no more the owner of the rents there involved than was the plaintiff here the 
owner of the rents against loss of which by fire the insurance was secured. It may 
be that some of the uncertainties mentioned in the above quotation did not present 
themselves in the instant case, and that under the facts a gain for plaintiff may re- 
sult. But the contract of insurance is to be construed in the light of all these un- 
certainties at the time of its execution, and the construction is not to turn upon the 
result in a particular instance. Following in the wake of the opinion in the Whitney 
Case, supra, which meets with our approval, we conclude the trial court correctly 
construed the policy in awarding plaintiff the full amount of the rents lost, without 
any deduction therefrom. 

Appellants cite Moving Picture Co. v. Scottish Union & Nat. Ins. Co., 244 Pa. 
358, 90 A. 642; Chronicle Bldg. Co. v. New Hampshire Fire Ins. Co., 21 Ga. App. 
687, 94S. E. 1043, and Carey v. Ins. Co., 33 Hun (N. Y.) 315, as holding to a 
contrary view. In these cases the terms of the various policies are not set out. 
Whether or not they are the same as in the policy here sued upon, we are not in- 
formed. In the case last cited (33 Hun, 315), plaintiff only sought recovery of 
profit which would have accrued to him and nothing more. The case of Chronicle 
Bldg. Co. v. N. H. Fire Ins. Co., from the Court of Appeals of Georgia, contains 
only a headnote opinion, from which it appears the plaintiff sought recovery for 
“losses which might accrue by reason of necessary delay attendant upon the reten- 
anting of the building subsequently to such period and after its actual reconstruc- 
tion,” though in the first headnote the holding as to deduction of operating expenses 
appears in conflict with the Whitney Case, supra. 

Under the peculiar facts as there presented, the Pennsylvania court in Moving 
Picture Co. v. Scottish Ins. Co., supra, held plaintiff had no insurable interest in the 
property. 

In the instant case, plaintiff's continued interest in the property and the rents 
is not questioned. 

It is to be doubted that either of the above-cited cases is in actual conflict with 
the Whitney Case, supra, but, whether so or not, we are fully persuaded the Whit- 
ney Case is sound, correctly construing the policy contract here under consideration, 
and that the result does not impinge upon the recognized principle that a policy of 
insurance is essentially a contract of indemnity only. 

We conclude the judgment of the court below is correct, and it will accordingly 
be here affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 





DAVIS SCOFIELD CO. v. AGRICULTURAL INS. CO. 
Supreme Court of Errors of Connecticut. March 7, 1929. 
145 Atlantic Reporter 38. 

1. INSURANCE—FACT IS “MATERIAL” TO CONSIDERATION OF IN- 
SURANCE CONTRACT, WHEN IT SO INCREASES RISK AS TO SUB- 
STANTIALLY INFLUENCE ISSUANCE OR PREMIUM. 

A fact is material to the consideration of contract of insurance when, in judg- 
ment of reasonably careful and intelligent persons, it would so increase degree or 
character of risk of insurance as to substantially influence the issuance of an insur- 
ance policy or to substantially affect rate of premium. 

(For other cases, see Insurance, Dec. Dig. § 255.) 





Fire] Davis Scofield Co. v. Agricultural Ins. Co. 1141 


3. INSURANCE—CONCEALMENT BY INSURED OF MATERIAL FACT 
AFFECTING RISK KNOWN TO INSURED AND UNKNOWN TO IN- 
SURER IS FRAUD, RENDERING POLICY VOIDABLE. 

Concealment of an insured in an application for fire insurance policy of material 
fact affecting risk, known to the insured and unknown to the insurer, is a fraud 
upon the insurer which renders policy issued voidable. 

(For other cases, see Insurance, Dec. Dig. § 261.) 


4, INSURANCE—FAILURE OF AGENT OF APPLICANT FOR FIRE IN- 
SURANCE TO INFORM INSURER OF ATTEMPTS TO DESTROY 
BUILDINGS BY INCENDIARY FIRES AND OF EMBEZZLEMENTS BY 
HIM HELD “CONCEALMENT” CONSTITUTING FRAUD RENDERING 
POLICY VOID (GEN. ST. 1918, § 4075). 

Failure of agent of applicant for fire insurance to disclose to insurer fact that 
there had been attempts on two different occasions to destroy by fires of incendiary 
origin the building to be insured, of which agent had knowledge, and that he had 
embezzled money ot the applicant, and that his purpose of applying for insurance 
was to cover loss which he knew would result, as it was contemplated by him to 
burn buildings in order to destroy evidence of embezzlement by him, held conceal- 
ment of facts constituting fraud upon the insurer rendering policy void as provided 
by Gen. St. 1918, § 4075. 

(For other cases, see Insurance, Dec. Dig. § 111.) 


5. INSURANCE—INSURED COULD NOT RECOVER FIRE LOSS UNDER 
POLICY ISSUED BECAUSE OF CONCEALMENT CONSTITUTING 
FRAUD BY INSURED’S AGENT, WHO MADE APPLICATION (GEN. 
ST. 1918, § 4075.) 

Concealment of facts by agent applying for fire insurance to cover buildings 
of principal which constituted fraud rendering the policy issued void as provided by 
Gen. St. 1918, § 4075, held to prevent recovery by the principal suing for recovery 
of loss by fire, since principal could not claim through contract procured by fraud 
of its agent; one who claims through contract procured by fraud of agent being in 
same legal situation as if he procured contract through like fraud. 

(For other cases, see Insurance, Dec. Dig. § 111.) 


Appeal from Superior Court, Fairfield County; Alfred E. Baldwin, Judge. 

Action by the Davis Scofield Company against the Agricultural Insurance Com- 
pany upon an insurance policy upon plaintiff’s building for the recovery of a loss 
thereunder by fire. Judgment for defendant, and plaintiff appeals. No error. 

See, also, 145 A. 42. 

The plaintiff corporation was organized in 1923 to conduct a business in Glen- 
brook, Stamford, as a subsidiary to R. G. Davis and Sons, Inc., of New Haven. 
Of the 300 shares of stock of the plaintiff on January 1, 1927, the Davis Company 
owned 197, and Henry N. Scofield 50 shares, which were pledged to the Davis Com- 
pany as collateral to secure a loan of $5,000 to enable him to purchase this stock. 
Scofield was the assistant treasurer and the active general manager of plaintiff. 
None of the other officers or stockholders of plaintiff participated actively in the 
management of its business. Scofield collected and disbursed the moneys of, and 
signed the checks for, the plaintiff, and submitted to the Davis Company an inven- 
tory monthly of the amount of stock which plaintiff had on hand. Some time in 
1924 Scofield began to embezzle moneys from plaintiff, and continued such embezzle- 
ments until January 11, 1927, the date of the fire hereinafter referred to, when 
they amounted to $10,000. To conceal the embezzlements Scofield falsified plaintiff’s 
books of account and padded the monthly inventories in order to make it appear 
to plaintiff that there was a larger stock at the plant in Glenbrook than was the 
fact. On November 15, 1926, Scofield opened the safe of plaintiff, took from it 
$64.01, set fire to the plant for the purpose of destroying the plaintiff’s books and 
the evidence of his embezzlements, tied himself to a post in plaintiff’s warehouse, 
and manufactured evidence of having been stabbed to allay any suspicion that he 
was the cause of the fire. Scofield was discovered by employees of plaintiff tied 
to the post while a fire was burning in the office; he asserted that he had been 
assaulted, and repeated these assertions to the vice president and treasurer of plain- 
tiff, who on the same day learned that the fire was of incendiary origin. 

From its organization until January 11, 1927, plaintiff purchased of the Davis 
Company most of its merchandise, which was billed to it at cost in order to aid 
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plaintiff in establishing its business. In November and December, 1925, the Davis 
Company rendered invoices for $1,800, and in January, 1926, a statement for $6,437.52 
to plaintiff, which were entered on its books as merchandise purchased and the 
amount thereafter paid by plaintiff to the Davis Company. In fact no merchandise 
was shipped or received on these invoices and statement. The effect of these entries 
was to increase the book value of the merchandise on hand of plaintiff in the sum 
of $8,237.52. This method was adopted to pay the Davis Company a profit on the 
merchandise sold by it to plaintiff and was not intended to deceive any one. 

In December, 1926, Scofield offered an employee of plaintiff $500 to set on 
fire the building in which was the office. Up to December 9, 1926, the plaintiff 
carried no fire insurance on any of its assets. After the fire the vice president and 
treasurer of plaintiff discussed the placing of insurance upon plaintiff’s plant, and 
in the latter part of November, 1926, Scofield suggested that insurance be placed 
on the plant, and the vice president approved of his suggestion. Between December 
Ist and 9th, Scofield procured policies of insurance to be issued in the sum of 
$10,000 on the building, of which $2,500 was the policy sued on, $20,000 on the 
stock, and $1,000 on the furniture and fixtures. Subsequently the treasurer applied 
to an insurance agent in New Haven for insurance covering plaintiff’s building and 
stock, and the agent ascertained that this insurance had been already placed with 
the defendant in this, and with the defendant in the companion case, and with 
other companies. 

On December 23, 1926, Scofield manufactured evidence of a burglary at the 
plant and spilled oil on the hay in plaintiff’s warehouse and set fire to some refuse 
therein with the intention of causing the building and its contents to be destroyed 
but the fire did not take effect. At the application for this insurance Scofield 
had falsely and fraudulently concealed from the defendant that he was an embezzler 
from plaintiff and had falsified its books; that shortly prior to his application he 
had set fire to the plant, and he thereafter attempted to hire another to set the 
plant afire; that he thereafter attempted to set fire to the plant, and that his pur- 
pose was to destroy the plant and its contents by fire and the books of account, 
which showed stock on hand greatly in excess of the actual amount on hand. All 
of these facts were material to the risk involved in the contracts of insurance 
applied for. The defendant had no knowledge of any of these facts and believed 
that the insurance was procured in good faith, and, relying thereon, issued the pol- 
icy. 

On January 11, 1927, a fire occurred in plaintiff's warehouse damaging the 
building, stock, furniture, and fixtures. The total loss from the fire on account 
of which this action was brought to recover under these polices amounted to 
$10,483.65, which was apportioned among the seven companies as found in paragraph 
26 of the finding. 

The stockholders of plaintiff were immediately notified of the fire, and due 
notice thereof was also given defendant. 

Argued before Wheeler, C. J., and Maltbie, Haines, Banks, and Yeomans, JJ. 

Philip Pond and Joseph B. Morse, both of New Haven, for appellant. 

Abraham Wofsey, Michael Wofsey, and Samuel Gordon, all of Stamford, for 
appellee. 

Wueeter, C. J. (after stating the facts as above). To the actions by the plain- 
tiff to recover its loss by fire under the policies issued by the defendant it pleaded (1) 
a general denial; (2) the fraudulent concealment by Scofield of these facts to 
induce the insurer to issue to plaintiff this policy of insurance, viz., his falsification 
of the books of the company, his embezzlements, his attempt to set fire to plaintiff’s 
plant on November 15, 1926, his procuring of fire insurance policy on plaintiff's 
plant and assets with the intention of destroying by fire its books and assets, and 
then filing proofs of loss based upon a greatly exaggerated book value of assets 
resulting from false entries, and by these means inducing defendant to issue the 
policy in the belief that it was obtained in good faith. The finding in substance 
supports the allegations of the second defense. 

[1] The first attack of the appeal is upon the ruling of the court that Scofield’s 
concealment of his embezzlement, the falsification of the books, and the setting of 
fires were material to the risk involved in the contract of insurance and were 
known to the plaintiff. The policy issued by the defendant was in the standard 
form and in accordance with General Statutes, § 4075, which provides: “This entire 
policy shall be void if the insured has concealed or misrepresented, in writing of 
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otherwise, any material fact or circumstance concerning this insurance or the sub- 
ject thereof.” A fact is material to the consideration of a contract of insurance 
when, in the judgment of reasonably careful and intelligent persons, it would so 
increase the degree or character of the risk of the insurance as to substan- 
tially influence its issuance, or substantially affect the rate of premium. Penn. 
Mutual Life Insurance Co. v. Mechanics’ Savings Bank & Trust Co. (C. 
Cc. A.) 72 F. 413, 428, 429, 38 L. R. A. 33; Clark v. Union Mutual 
Fire Ins. Co., 40 N. H. 333, 338, 77 Am. Dec. 721. The continued and 
continuing embezzlement of the general manager of a business in his entire control 
would be a fact which would affect the judgment of the reasonable, careful, and 
intelligent person in the issuance of a policy of fire insurance. It would indicate 
that the embezzler might seek escape from the consequences of his misconduct by 
burning the evidence of his guilt. The falsification of the books would lead to a 
like inference. The failure to carry isurance during a long period of embezzlement 
and falsification of the books, followed by the seeking of insurance greatly in excess 
of the assets, would in connection with the embezzlement increase the probability 
that the embezzler secured the insurance with the intention of burning the assets and 
thus destroying the evidence of his guilt and at the same time recouping for his 
company the losses through his embezzlements. The books of account of the plain- 
tiff showing stock on hand largely in excess of the fact would be the first resort 
of the insurer in testing the claimed loss by fire. Their existence, with the conse- 
quent risk of exposure, would be an inducing cause for their destruction by fire by 
the embezzler who had caused the false entries to be made. Shortly prior to the 
time of the application for insurance Schofield had set fire to plaintiff’s plant and 
afterwards attempted to hire another to cause its destruction by fire. Facts such 
as these we have held material to an insurance risk and their concealment by the 
insured from the insurer cause for voiding the insurance. 

In Bebee v. Hartford County Mutual Fire Ins. Co., 25 Conn. 51, 63 (65 Am. 
Dec. 553), we said: “Undoubtedly, the insurer is understood to take the risk upon 
the supposition that nothing material exists that is not fully disclosed. And the 
fact that his buildings had been on fire a number of times shortly before the insur- 
ance was effected, was certainly a very material circumstance, which, if not disclosed, 
would have rendered the policy void. Such an unusual occurrence tended to a 
suspicion that incendiaries had attempted and might again attempt to fire his build- 
ings; and this concealment—and silence on such a subject would amount to conceal- 
ment—would operate as a fraud upon the insurer and render the policy void.” 

[2] The cast before us does not rest upon circumstances of suspicion, but 
upon the facts found, that Scofield had attempted twice to destroy the plant and 
its contents just prior to his placing the insurance upon them and at that very time 
intended to destroy, or cause them to be destroyed. The facts to which we have 
referred are found by the court to have been material to the risk. The court has 
also found as a conclusion that these facts were material to the risk. The conclu- 
sion is one of fact amply supported by the subordinate facts found. The materiality 
of a fact to the risk involved in the issuance of a contract of insurance is a conclu- 
sion of fact, unreviewable when legitimately drawn from the subordinate facts. 

(3, 4] A concealment of an insured in an application for a fire insurance policy 
is the nondisclosure of a fact pertinent to the risk in the contract of insurance. 
When the concealment is of a material fact affecting the risk, known to the insured 
and unknown to the insurer, we hold it to be a fraud upon the insurer which renders 
the policy voidable. Bebee v. Hartford County M. F. Ins. Co., supra. While this 
case holds that the policy is void, we now hold a contract obtained by fraud is 
voidable and not void (Dwyer v. Redmond, 100 Conn. 393, 397, 124 A. 7), but the 
standard form of policy prescribed by section 4075 of the General Statutes, which 
we have quoted, determines such a policy to be void. The concealment may be of 
a physical risk against which the insurer can more easily guard than against the 
moral risk, which is intangible and subjective. That, as the appellee points out, 
may affect the honesty of the insured, his financial condition from which he dreads 
exposure. disgrace, and punishment, and seeks the opportunity of avoiding this by 
setting fire to the subject-matter of the insurance, and his entertainment of the 
fraudulent intention at the time of the application for the insurance. The conceal- 
ment under these circumstances, irrespective of the fraudulent intention, is a fraud 
upon the insurer. All of the facts thus concealed by Scofield increased the moral 
risk to a material degree. Aside from this, the trial court has found that Scofield’s 
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concealment of these facts from the insurer was an intentional fraud upon them. 
This conclusion as one of fact was fully justified in the subordinate facts. Criscuolo 
v. Societa Monarchica Di Mutuo Soccorso Vittoria Emanuele III, 89 Conn. 249, 93 
A. 532. The facts found by the trial court show not only a nondisclosure of material 
facts, but also of facts which the agent of the insured, through its relation to the 
insurer, was under a legal duy to disclose to them. Failure of the agent to make 
disclosure of these facts under the circumstances constituted a concealment of these 
facts. And the concealment of them was a fraud, as the court concluded. Water- 
town Savings Bank v. Mattoon, 78 Conn. 388, 393, 62 A. 622. 

[5] We reach the final question in the case: Was the concealment of these 
facts by Scofield imputable to the plaintiff. If so, the defendant insurer is entitled 
to avoid this contract of insurance because it was obtained by Scofield when he 
fraudulently concealed from the insurer material facts knowledge of which he had 
gained in the course of his agency. “The rule that the knowledge of an agent is 
the knowledge of the principal, if the agent acquired it while acting for the prin- 
cipal, in the course of the transaction which is in question, rests on the ground that 
the agent stands, for that transacton, in the place of the principal, and in effect is 
the principal, so far as concerns the rights of the other party.” Ward v. Met- 
ropolitan Life Ins. Co. 66 Conn. 227, 240, 33 A. 902, 905 (50 Am. St. Rep. 80); 
Resnik v. Morganstern, 100 Conn. 42, 122 A. 910. 

The finding of the trial court makes it impossible to contest the fact that 
Scofield’s acts were performed and knowledge obtained in the course of his agency 
and that his purpose to defraud the insurer by setting fire to plaintiff’s plant orig- 
inated during his agency. The finding is equally clear that the plaintiff’ had no 
actual knowledge of Scofield’s acts or intention. To the general rule that the law 
imputes to the principal knowledge gained by the agent while acting as such agent 
in the course of his agency the plaintiff interposes the exception to the rule—that 
the presumption does not hold when the agent, though nominally acting as such, is 
in reality acting in his own interests and adversely to his principal. The exception, 
Professor Mechem concludes, rests upon the ground that, because the agent is 
serving his own ends and purposes and not those of his principal, there exists at 
that time no agency, rather than upon the ground that the law presumes that the 
agent will violate his duty, while the rule is confined to cases where there is agency 
or ratification. 2 Mechem, Agency (2d Ed.) § 1822. Where the agent is serving 
his own ends commits a fraud his principal cannot be bound by his acts or declara- 
tions unless he had notice of them, or thereafter had notice of them and accepts 
or seeks to accept the fruits of his agent’s fraud. This principle has found accept- 
ance in several cases of undoubted authority in this jurisdiction. _In First National 
Bank of New Milford v. Town of New Milford, 36 Conn. 93, Conklin, who was 
the treasurer of defendant town and cashier of plaintiff bank, took $3,000 from the 
bank for his own use and executed a note to the bank for this as treasurer of the 
town. He was then an embezzler from the bank. He had been allowed to make 
loans by the bank at his discretion. Neither the officials of the bank nor of the 
town knew of his embezzlements. The bank brought suit on the note. We said: 
“He as agent of the bank had full knowledge therefore of the fraud; and now 
the bank, if they ratify his contract and confirm his agency, must accept his knowl- 
edge and be bound by it, precisely as if the loan had been made and the knowledge 
had by the * * * directors.” 

In Fairfield v. Southport National Bank, 80 Conn. 92, 67 A. 471, the defendant’s 
cashier, without its knowledge, embezzled from it and to cover this stole some bonds 
from plaintiff, of which he was the treasurer, with which he in part reimbursed 
defendant. Upon discovery of the fraud plaintiff brought this action to recover the 
amount stolen from it by its treasurer. The defendant claimed that the cashier’s 
knowledge of his own fraud could not be imputed to it. We held: 

“If the defendant disclaims the acceptance by Sherwood, cashier, on its behalf, 
of this pavment as unauthorized, then it necessarily disclaims any acceptance, in- 
nocent or not, of money paid it in discharge of a debt due from Sherwood, thief, 
and is in that case bound in equity and in good conscience to pay over to the 
plaintiff money thus obtained and retained by it. On the other hand, if the defend- 
ant, by retaining and using the money thus placed in its treasury, affirms the act of 
Sherwood, cashier, in accepting on its behalf the pavment of a debt due to it, then 
it necessarily assumes the knowledge with which its agent on its behalf did the act 
thus adopted as its own. 
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“When an agent, acting in excess of his authority and without the knowledge 
of his principal, accepts on his principal’s behalf money belonging to and fraudulently 
obtained from another with knowledge of the fraud, that principal, in treating this 
money as his own and retaining it as against the true owner, cannot claim as his 
own the act by which the money was accepted, without also admitting as his own 
the knowledge with which that act was done. He cannot receive the benefit of the 
fraud and reject the resulting duty. This rule is the outcome of an unquestionable 
rule of ethics, it expresses a truism fundamental to jurisprudence, which the courts 
must apply as occasion may arise.” 

In McGurk .v. Metropolitan Life Ins. Co., 56 Conn. 528, 540, 16 A. 263, 266 (1 
L. R. A. 563), we say: “These cases * * * fully establish the doctrine that knowledge 
affecting the rights of the insured, which comes to an agent of an insurance com- 
pany while he is performing the duties of his agency in procuring applications for 
insurance and delivering policies and collecting premiums, becomes the knowledge 
of the company, and if the latter afterwards collects premiums of such parties it 
waives all objection with regard to the matters of which it has such knowledge.” 
Clark v. Fuller, 39 Conn. 238; Trumbull, Trustee, v. Hewitt, 65 Conn. 60, 31 A 492; 
American Surety Co. v. Pauly, 170 U. S. 133, 18 S. Ct. 552, 42 L. Ed. 977; Crocker 
v. United States, 240 U. S. 74, 36 S. Ct. 245, 60 L. Ed. 533; Curtis, Collins & 
Holbrook Co. v. U. S., 262 U. S. 215, 43 S. Ct. 570, 67 L. Ed. 956; Sunbury Fire 
Insurance Co. v. Humble, 100 Pa. 495. 

The plaintiff supports its contention that it is not required to disclose facts 
known to its agent, but unknown to it when the agent gains the knowledge while 
acting in a manner antagonistic to it, by the citation of numerous authorities, none 
of which conflict with the principle upon which we rest this case. The limits of 
this opinion forbid analysis of these ¢ases except in the three Connecticut cases 
wich plaintiff mainly relies upon. Watertown Savings Bank v. Mattoon, 78 Conn. 
388, 62 A. 622, presents the case of the defalcation of the treasurer of the plaintiff 
bank and the giving by him of a bond thereafter signed by himself and three sure- 
ties, upon which plaintiff brings suit against the principal and suret’es. The answer 
alleged the failure of the directors of plaintiff to ascertain the defalcaton, as they 
were in duty bound, and to make disclosure of it to the sureties. We held that there 
was no duty upon the bank or its directors to make such disclosure, that the bond 
was one required to be given by the treasurer, and not one which the directors 
were required to procure, and that the only duty upon them was to accept or reject 
it. The bank was not seeking to profit by the agent’s fraud, nor ratifying his agency, 
nor seeking recovery under a contract made through the fraudulent concealment of 
facts material to the making of the contract. 

In Resnik v. Morganstern, 190 Conn. 38, 122 A. 910, the agent was employed 
to obtain a contract for the sale of property. He did obtain a written contract 
for such sale, but concealed this from his principal. The negotiations continued 
between the principals, but were subsequently terminated and the consideration 
given in part payment for the purchase price returned. Later the prospective pur- 
chaser learned of the execution of this contract and brought suit for its specific 
performance. The finding shows that the contract was not obtained by the agent 
through his fraud. The principal suing upon the contract is not ratifying any 
fraud of his agent, for there was no fraud involved in the securing of the contract 
whose benefit the principal was entitled to, and therefore the principal is not 
charged with the concealment of his agent. In the securing of this contract the 
agent did not act adversely to the interest of his principal, either for his own benefit 
or that of another; hence the presumption that the principal had knowledge of his 
conduct does not arise and the principal is not bound by his agent’s act. Hartford 
Distillery Co. v. New York, N. H. & H. R. Co., 97 Conn. 1, 155 A. 488, is disting- 
uishable upon the same grounds. A salesman submitted fictitious orders for goods 
to his employer, who filled the order for actual consignees, and the goods were 
delivered to defendant carrier; the salesman accompanied the goods to the freight 
depot and took from the carrier nonnegotiable bills of lading to the consignee, and 
later obtained the goods by delivering to the carrier at the place of destination of 
the goods the bills of lading signed by him as agent for the consignee. The goods 
were shipped through the fraud of the agent upon his employer, but there was 
no fraud in the delivery to the carrier and its contract with the employer was not 
tainted with the fraud of the agent. The delivery of the goods to the agent was a 
fraud on the carrier accomplished for the purposes of the agent and not ratified 
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by the employer. It was not chargeable with the knowledge of the agent of the 
fraud for his benefit; “the fraud,” we say, “is not attributable to the plaintiff, 
which stands in the position of an owner who has been misled by its own agent 
into shipping the goods to consignees who did not order them.” 

The plaintiff cites at length from the opinion of Mr. Chief Justice Cockburn 
in Smith v. Hughes, L. R. 6 Q. B. 597, at page 607, and from American Surety 
Co. v. Pauly, 170 U. S. 133, 18 S. Ct. 552, 42 L. Ed. 977. Each of these cases 
recognizes the exception that the general rule of the nonaccountability of a principal 
for the concealment of his agent while acting adversely to the principal is applic- 
able, “unless the principal afterwards ratifies the contract with knowledge of the 
agent’s conduct.” The agent of the plaintiff, by the fraudulent concealment of facts 
maierial to the risk involved in the issuance of the policy, procured the policy of 
insurance from the defendant, who had no knowledge of the facts. In its action 
upon the contract of insurance the plaintiff cannot recover through the fraud of 
its agent. One who claims through a contract procured by the fraud of its agent 
is in precisely the same legal situation as if it had itself procured the contract 
through a like fraud. 

There is no error. 

All concur. 


DAVIS SCOFIELD CO. v. RELIANCE INS. CO. 
Supreme Court of Errors of Connecticut. March 7, 1929. 
145 Atlantic Reporter 42. 

1. INSURANCE—INTENTIONALLY FALSE PROOFS OF LOSS AND 
INVENTORIES FURNISHED INSURER AFTER FIRE BY INSURED’S 
AGENTS HELD TO VOID POLICY (GEN. ST. 1918, § 4075). 

False proofs of loss and false inventories made by agent of insured after fire, 
which destroyed stock, fixtures, and furniture covered by fire policy, and subsequent 
proofs of loss in which insured by other agents stated that no attempt had been 
made to deceive insurer as to extent of loss, where policy contained provision that 
it should be void in case of any fraud or false swearing by insured touching any 
matter relating to insurance or subject thereof, whether before or after loss, held to 
void the insurance contract as provided by Gen. St. 1918, § 4075. 

(For other cases, see Insurance, Dec. Dig. § 111.) 

2. INSURANCE—INSURED INTRUSTING SETTLEMENT OF FIRE LOSS 
TO AGENT WHO INTENTIONALLY FALSIFIED PROOFS OF LOSS 
AND INVENTORIES COULD NOT RECOVER UPON POLICY BY 
SHOWING IGNORANCE OF FRAUD (GEN. ST. 1918, § 4075). 

Where insured after fire loss intrusted settlement of loss and making up of 
proofs of loss to agent, who intentionally falsified proofs of loss and inventories, 
under Gen, St. 1918, § 4075, providing that policy is thereby voided, insured could not 
sustain action upon policy without adopting fraud of agents, which law does not 
sanction, and could not escape responsibility for fraud by showing its ignorance 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 111.) 


Appeal from Superior Court, Fairfield Countv; Alfred E. Baldwin, Judge. 

Action by the Davis Scofield Company aganist the Reliance Insurance Company 
upon a policy of insurance to recover for loss of stock, fixtures, and furniture 
destroyed by fire. Judgment for defendant, and plaintiff appeals. No error. 

All of the facts in the companion action by the plaintiff against the defendant 
(145 A. 38) were incorporated in a common finding and made equally applicable 
to the present action by the plaintiff against the defendant herein. In addition, the 
court found the following facts applicable solely to the action against the defend- 
ant. Scofield was advised that it would be necessary for plaintiff to prepare an 
inventory of its stock on hand as of the date of the fire; he thereupon prepared an 
inventory of stock on hand amounting to $24,585.82. The plaintiff was further 
advised that it would he necessary to prepare an inventory based upon the books 
of plaintiff, and one of plaintiff's stockholders prepared such book inventory show- 
ing stock on hand at the time of the fire amounting $26,251.15, made up from the 
monthly inventory reports submitted to R. G. Davis & Sons, Inc., as referred to 
in the statement in the companion cases, and from the books of account of the plain- 
tiff. Scofield and Davis in behalf of plaintiff subsequently claimed to defendant 
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that the total loss was in excess of $20,000, the total amount of the insurance, 
and in support of this claim submitted these physical and book inventories. The 
physical inventory so presented was $14,000 and the book inventory $16,000 in excess 
of the amount of stock on hand at the time of the fire. Both inventories were 
false and fraudulent as well as the claim made that plaintiff had sustained a loss 
in excess of $20,000. The nlaintiff by Scofield presented these inventories and this 
claim knowing they were false and for the purpose of defrauding the defendant 
and to cover Scofield’s embezzlements from the plaintiff. The insurers subsequently 
found that the stock then on hand amounted to $10,000 and the loss to plaintiff 
amounted to $6,891.15. Thereafter the defendant met Scofield, Harvey, and Davis, 
acting in behalf of plaintiff, and they then admitted the falsity of plaintiff’s claim 
of loss and of the inventories, and thereupon a nonwaiver agreement was entered 
into between the plaintiff and defendant by which it was agreed the stock at the 
time of the fire amounted to $10,000, and the loss to the stock as a result of the 
fire amounted to $6,891.15. Subsequently the plaintiff by Davis made and delivered 
to defendant sworn proofs of loss as required bv the policy, in which it stated that 
no attempt had been made to deceive the defendant as to the extent of the loss. The 
plaintiff by its agent, Scofield, attempted to deceive the defendant with respect to 
the extent of the loss through the claim of loss and the inventories. Neither of 
the Messrs. Davis (the officers of plaintiff) at any time attempted to deceive the 
defendant in regard to the loss. They were ignorant of Scofield’s falsification of 
the books, of his embezzlement, and of his attempts to burn plaintiff's plant, until 
shortly after the insurers made their discoveries. 


Argued before Wheeler, C. J., and Maltbie, Haines, Banks, and Yeomans, JJ. 
Philip Pond and Joseph B. Morse, both of New Haven, for appellant. 


Abraham Wofsey, Michael Wofsey, and Samuel Gordon, all of Stamford, for 
appellee. 


WHreELkr, C. J. (after stating the facts as abve). The policy upon which the 
action is based contains the following provision : “This entire policy shall be void 
* * * in case of any fraud or false swearing by the insured touching anv matter 
relating to the insurance or the subject thereof, whether before or after a loss.” 


[1] The plaintiff makes by reference the same argument and cites the same 
authorities presented in the companion cases upon the alleged fraudulent conceal- 
ment of the plaintiff through its agent, Scofield, as to the claim of the defendant 
of the false swearing of plaintiff in the proofs of loss. The conclusions reached 
in the companion cases are determinative, in the principles there applied, of this 
case. The presentation of a false claim of loss by an insured is a fraud upon the 
insurer, within the terms and meaning of this provision of the contract of insur- 
ance, and voids the contract. This provision is a part of the standard form of 
a fire insurance policy. General Statutes, § 4075. The fraud or false swearing by 
an assured after a loss which will bar recovery for the loss is the intentionally 
made false and fraudulent statements or the intentionally false swearing. Where 
the false swearing was not intentionally false, or the false statement not intentionally 
so, but made through mistake or an opinion honestly entertained, neither falls within 
the term “fraud or false swearing” as used in this provision. New York has the 
same standard form of fire insurance policy and has so held. Domagalski v. Insur- 
ance Co., 218 App. Div. 187, 218 N. Y. S. 164, 166; Dolloff v. Insurance Co., 82 
Me. 266, 19 A. 396. The fraud and false swearing by Scofield are expressly found 
to have been intentional. The defendant has not as yet heen injured, having made 
discovery of the violation of this provision before it had made payment of the loss. 
Proof of such injurv was no part of defendant’s defense. “When the insurance 
company establishes that the statements made [by the insured] were relevant, mater- 
tal, and intentionally false, it has established its defense.” Domagalski v. Insurance 
Co., sunra. The false proofs of loss and the false inventories were manifestly 
material facts. 


[2] The plaintiff cannot escape responsibility for the fraud of its agent, Scofield, 
by showing its ignorance of his fraud. It intrusted the settlement of this loss and 
the making un of the proofs of loss to its agent; it cannot be permitted to deny 
its responsibility for his acts when done within the scope of his agencv. It cannot 
sustain its action upon the policy without adopting the fraud of Scofield, and this 
the law will not sanction. Mullin v. Insurance Co., 58 Vt. 113, 4 A. 817; Mick v. 
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Corporation of Royal Exchange, 87 N. J. Law, 607, 617, 618, 91 A. 102, 52 L. R 
A. (N. S.) 1074, and cases cited in companion cases. 

There is no error. 

All concur. 


CHICAGO FIRE & MARINE INS. CO. v. NEWMAN. (No. 13361.) 
Appellate Court of Indiana, in Banc. March 26, 1929. 
165 Northeastern Reporter 554. 

1. INSURANCE—MERCHANDISE IN INSURED’S WAREHOUSE, 38 FEET 
FROM STORE BUILDING, HELD WITHIN FIRE POLICY COVERING 
STOCK IN ADDITIONS AND EXTENSIONS AND YARDS WITHIN 
100 FEET DISTANT. 

Where fire policy covered stock of merchandise incidental to plaintiff’s business 
contained in store building, and rider was thereafter attached increasing amount of 
insurance and covering stock and fixtures kept for sale or used in conduct of plain- 
tiff’s business while contained in building or “additions and extensions * * * and 
in the yards, on platforms, sidewalks or alleys within one hundred feet,” merchandise 
contained in warehouse located on rear part of lot, 38 feet from rear end of store 
building, held within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 165.) 


2. INSURANCE—DOUBT, WHETHER PROPERTY IN ADJACENT BUILD- 
ING IS COVERED BY FIRE POLICY, WILL BE RESOLVED AGAINST 
INSURANCE COMPANY. 

If there is any doubt as to whether propertv destroyed by fire in adjacent 
building is covered by policy, doubt will be resolved against insurance company. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, Vanderburgh County; Edw. Durre, Judge. 

Action by Emanuel H. Newman against the Chicago Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed, with penalty. 

Edmund L. Craig, of Evansville, for appellant. 

Edward E. Meyer, Isadore J. Fine, and William L. Mitchell, all of Evansville, 
for appellee. 

McMauan, P. J. Appellee recovered a judgment against appellant on a policy 
of fire insurance; hence this appeal. The error presented relates to the overruling 
of appellant’s motion for a new trial, the specifications of which are that the find- 
ing of the court is not sustained by sufficient evidence, and is contrary to law. 

On September 14, 1927, appellant insured a stock of electric light fixtures, lamps, 
and other merchandise incidental to appellee’s business, “while contained in the two 
story, ashestos roof, frame building, situate No. 1200 South Eight Street, Evansville, 
Indiana.” A few days later a rider was attached to the policy increasing the 
amount of the insurance from $1,000, to $1,500, and covering “stock, furniture and 
fixtures, including all property kept by the insured for sale, and all property 
appertaining to, or used by the insured in the conduct of business, * * * all while 
contained in the two story, asbestos roof, frame building, additions and extensions, 
situate at No. 1200 South Eight Street, City of Evansville, Indiana, and in the 
yards, on platforms, sidewalks or alleys, within one hundred feet of the above 
described building.” The italics are ours, and indicate words inserted in the rider 
that were not in the policy when it was first issued. 

The building in which appellee conducted his business was a two-story frame 
bulding with an asbestos roof. Appellee occupied the second story of the building 
and two rooms on the first floor in the rear of the storeroom, as a residence. On 
the rear part of the lot, and at the corner of a side street and an allev, there was a 
two-story frame building with a shingle roof, which was used by appellee as a garage 
and warehouse, and which is 38 feet and 3 inches distant from the rear end of the 
store building. There is a door and brick walk leading from the storeroom to the 
warehouse; the space between these two buildings is not occupied by any building 
or structure of any kind. The store building at the time the policy was issued, 
and at the time of the fire, was the same as when originally constructed, without 
any additions or extensions having been erected or attached thereto. After the orig- 
inal policy was issued, appellee increased his stock of merchandise, a large part 
of such increase being stored in the warehouse. Appellee mentioned the fact that 
he had increased his stock by getting in some washing machines and radios, to 
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appellant’s agent, who had written the policy, and such agent suggested the increase 
in the amount of the policy. Appellee testified that two or three days later the 
agent brought the policy back to the warehouse where he was working and where 
a considerable part of his stock was stored. The agent, however, testified that 
the policy with the increased insurance was delivered to appellee in the main store- 
room and not in the warehouse. The warehouse was thereafter partially destroyed 
by fire, and a part of the merchandise stored therein was also burned and damaged. 
The amount of such loss as found by the court was $542.37. 

[1, 2] Appellant contends it is not liable for the loss, because the property 
destroyed at the time of the fire was not in the two-story store building, in any 
addition or extension thereto, in the yard on platforms, sidewalks, or in alley within 
100 feet of the store building described in the policy. 

It is to be observed that, if the property, which was destroyed by fire, had been 
in the alley in the rear of the warehouse and within 100 feet of the main storeroom 
when it was destroyed by the fire, there would be no question but that it would 
have been covered by the policy, but, because it happened to be inside of the ware- 
house instead of outside, appellant says it is not liable. When the rider was 
attached to the policy covering merchandise in “additions and extensions,” it was 
certainly .he intention and understanding of the parties that, by the use of such 
words, the coverage was to be broader than the coverage of the original policy, 
which only insured propery in the store building. If that were not the intention, 
why did they not use the words “store building” and thus confine the insurance to 
property in that building as was done in the original policy. It is is evident that 
the parties intended by the words “additions and extensions” to include and cover 
merchandise in buildings which were used by the insured, and which were appurten- 
ant to and distinct from the store building. There was no other building or struc- 
ture except the warehouse that could have been covered by the use of the words 
“additions and extensions” that would not have been covered by the policy if those 
words had been omitted from the rider, and we hold they were used intentionally 
to cover something that would not have been covered if they had not been used. If 
there is any doubt as to whether the policy covered the property in the warehouse, 
that doubt will be resolved against appellant. 

Judgment affirmed, with 10 per cent penalty. 


NOLTE v. SECURITY INS. CO., OF NEW HAVEN, CONN. (No. 39507.) 
Supreme Court of Iowa. March 12, 1929. 
224 Northwestern Reporter 50. 

1. INSURANCE--COPY OF PREMIUM NOTE SET OUT IN FIRE POLICY 
HELD NOT “TRUE COPY” REQUIRED BY STATUTE, AND 
PRECLUDED INSURER FROM INTERPOSING DEFENSE OF NON- 
PAYMENT (CODE 1927, §§ 8974, 8975). 

Copy of premium note set out in fire policy, in which insurer undertook to set 
out onlv its construction of legal obligation, held not “true copy” as required by 
Code 1927, §§ 8974, 8975, so that insurer was precluded from pleading or proving 
its existence and nonpayment as defense. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. INSURANCE—NOTICE THAT PREMIUM NOTE WAS DUE FAILING 
TO STATE AMOUNT NECESSARY TO PAY SHORT RATES DID NOT 
SUSPEND POLICY (CODE 1927, §§ 8959, 8960, 8961). 

Notice given to insured that premium note was due held not to comply with 
statute (Code 1927, §§ 8959, 8960, 8961), and policy was not therefore in suspense 
for nonpayment of premium, where notice did not state amount necessary to pay 
customary short rates up to time fixed in notice when insurance would be suspended. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from District Court, Muscatine County; W. R. Maines, Judge. 

Action upon. a fire insurance policy. Defense, suspension of policy for failure 
o ——- note. Judgment on directed verdict for plaintiff. Defendant appeals. 
Affirmed. 

Silber, Isaacs, Silber & Woley, of Chicago, Ill., Fishburn & Fishburn, of Mus- 
catine, and Cook & Balluff, of Davenport, for appellant. 

G. Allbee and R. S. Jackson, both of Muscatine, for appellee. 

Morutnc, J. [1] Plaintiff’s motion for a directed verdict was upon numerous 
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grounds. Defendant’s contention is that none of them was good. Without consid- 
ering the others, we think two of them were sound, and to them we limit our discus- 
sion. The defense is founded on the failure of the assured to pay a premium note. 
Plaintiff takes the position that, while a purported copy of the note was set out 
in the policy, it was not a true copy. The note as it was actually executed was 
for $128 annd authorized the insertion of the number of the policy, which was done. 
The copy set forth in the policy was for $100, and did not show the number of 
the policy. Defendant contends, in substance, that the policy nevertheless set out a 
true copy because at the time the policy was issued the assured was credited with 
$28 on account of the cancellation of two other policies and indorsement at the 
time of the application was made upon the note as follows: “Credit on within 
note of $28 by cancellation of policies Numbers 46160 and 46161.” Defendant 
argues: “By the copy made part of his policy France (assured) was advised that 
he was indebted in the amount of $100. At no time could this note have been 
enforced against France for more than the principal sum of $100. The purpose 
of the statute requiring copies of premium notes to be made part of the policy is 
to advise the insured of the amount owing by him on his indebtedness to the insur- 
ance company, and that is precisely what the copy of the note here in question did.” 

3y the terms of the note “* * * the assured shall be entitled to a pro rata 
credit for the time the policy has been i: suspense.” The indorsement of credit 
of $28 shows no date. The note calls for interest at 6 per cent from date until 
paid. Section 8974, Code 1927, requires all insurance companies upon issue of any 
policy to attach or indorse “a true copy of any application or representation of the 
assured which, by the terms of such policy, are made a part thereof, or of the 
contract of insurance, or referred to therein, or which may in any manner affect 
the validity of such policy.” Under this statute “a true copy” of premium note if 
one is given must be attached or indorsed. Summers v. Des Moines Ins. Co., 116 
Iowa, 593, 88 N. W. 326; Robey v. Ins. Co., 146 lowa, 23, 124 N. W. 775. If such 
copy is not set out, the company is precluded from pleading or proving its existence 
and nonpayment as a defense. Id.; Code 1927, § 8975. In Johnson vy. Des Mines 
Life Ins. Co., 105 Iowa, 273, 277, 75 N. W. 101, 102, it is said: “In view of these 
definitions, and the purpose of the statute, we think it is clear that the statute con- 
templates more than a merely substantial copy, and yet not a true likeness or fac 
simile. It must be so exact and accurate as that, upon comparison, it can be said 
to be a true copy, without resorting to construction. If, upon comparison, it may 
be said that the copy is conformable to the facts, and in accordance with the actual 
state of things appearing in the original, then it may be said to be a true copy.” 
Clearly the note of which the policy purports to set out a copy is an entirely differ- 
ent instrument from that which the assured executed. By the copy defendant un- 
dertook to set out only its construction of the legal obligation, the amount for 
which, according to defendant’s claim, the assured was indebted. The statute says 
not merely that a copy, but “a true copy,” must be attached. Obviously the copy 
of a note for $100 is not a copy of a note for $128. The note so held by the de- 
fendant does not show the date at which the maker was entitled to the credit of 
$28. It draws interest by its terms at 6 per cent. from its date. It entitles the as- 
sured to a pro rata credit for the time the policy is in suspense. The pro rata credit 
is according to the note a pro rata of $128, according to the copy set out in the 
policy a pro rata of $100. The contract evidenced by the copy set out in the policy 
is entirely different from that evidenced by the note actually executed, but, whether 
so or not, it was not for the defendant to set out its construction of the transaction 
or its interpretation of the legal effect thereof in lieu of the instrument actually 
executed. Defendant was required not merely to advise the assured of the amount 
for which it claimed he was indebted, nor even the amount for which he was act- 
ually indebted. The requirement was that the defendant set out a true copy of the 
note. 

[2] Il. After maturity of the note, defendant gave to the assured notice that 
the note was due, and, if not paid within 30 days, the company would be released 
from all liability while the note remained past due and unnaid. Plaintiff assigned 
as one of her grounds for directed verdict that the notice did not state “the amount 
necessary to pay the customary short rates, up to the time fixed in the notice when 
the insurance will be suspended, * * * ” as required by section 8959, Code 1927. 
The notice stated: “Should you desire to have the policy canceled, the amount re- 
quired to pay the earned premium up to the date that the policy suspends under this 
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notice, in accordance with the customary short rate, as provided by the laws of 
Iowa is $———. Permitting your policy to become suspended for the non-payment 
of the note given for the premium does not cancel your obligation or liability to pay 
the premium note as this can only be done by the payment of the short rates in 
accordance with and as provided by the law.” The copy of the law set out on the 
back of the notice prescribed that the company should serve notice, stating that “the 
amount necessary to pay the customary short rates, up to the time fixed in the notice 
when the insurance will be suspended. * * *” It appears that there had been paid 
upon the note at the time the notice was given $78, and that the earned premium at 
short rates up to time of proposed suspension would be $76.80. Defendant there- 
fore contends: “No amount was necessary to pay the customary short rate. * * * 
The State does not require that the suspension notice. indicate the amount payable 
from the insurance company to the insured in the event that at the time suspension 
becomes effective the earned premium is less in amount than the sum already paid 
by the insured.” 

The statute requires the commissioner of insurance to prepare and publish a 
table of short rates which “shall be for the guidance of all companies covered in 
this chapter, and the rate to be given in the notice therein provided, and no greater 
sum than thus fixed shall be demanded or collected. A copy of said short rates 
shall be printed on or attached to each policy.” Section 8961, Code 1927. It is 
also provided that, after the maturity of a premium, “the insured may pay to the 
company the customary short rates and costs of action, if one has been commenced 
or judgment rendered thereon, and may then, if he so elect, have his policy and all 
contracts or obligations connected therewith, whether in judgment or otherwise, can- 
celed, * * *and in case of suspension, forfeiture, or cancellation of any policy or 
contract of insurance, the assured shall not be liable for any greater amount than 
the short rates earned at the date of such suspension, forfeiture, or cancellation and 
the costs herein provided. * * *” Section 8960. It is plainly required by section 
8959 that the notice shall state “the amount necessary to pay the customary short 
rates, up to the time fixed in the notice.” The statute is not complied with if the 
amount is left to inference or left to the assured to compute or ascertain as best 
he may. The duty of informing the assured is by statute imposed on the company. 
The notice did not inform the assured that the amount paid was sufficient or more 
than sufficient to pay the short rates. It did not advise the assured that he might 
cancel without further payment. The notice did say that, if he desired to have the 
policy canceled “the amount required to pay the earned premium * * * is $———.” 
It did say that cancellation could “only be obtained by the payment of the short 
rates,” and it did say by the copy of the statute indorsed that the company was re- 
quired to state “the amount necessary to pay the customary short rates. * * *” In 
substance, the notice was that to procure cancellation short rates would have to be 
paid, and the company was required to state the amount, but the amount was not 
stated. The assured was left to ascertain for himself whether any amount, and 
what amount, was necessary to be paid. In McDonald v. Anchor Mut. Ins. Co., 
116 Iowa, 371, 89 N. W. 1091, it is said: “The doctrine that forfeitures are not 
favored in law is so well settled that citation of authorities is hardly necessary in 
support of the rule. * * * For this reason, if for no other, this court has always 
held that statutes similar to the ones above set out [sections 1727, 1729, Code 1897; 
sections 8959, 8961, Code.1927] are mandatory, and must be strictly followed. * * * 
In recommendating sections 1727 and 1729 for passage, the code commission in its 
report said, in effect, that the object to be attained thereby was to make definite and 
certain just what might be demanded for short rates for cancellation. * * * De- 
fendant contends, however, that the notice was a substantial compliance. * * * To 
so hold would invite interminable litigation, and an issue in every case regarding the 
sufficiency of the notice and the effect of misstatements therein. There is only one 
safe rule and that is to require strict compliance with the terms of the law. If we 
should hold that a mistake of $1 in the statement of short rates does not vitiate the 
notice, we should then be called upon to determine whether a mistake of $1.50, $2, 
or $3 would, and there would be no end to the questions which might arise. Such a 
result should be avoided, and it is not difficult to do so if we but follow the estab- 
lished landmarks. and apply the rules of strict compliance hitherto established.” 

We are of the opinion that the notice hefore us is such as to be reasonably 
construed as a statement that a payment would be necessary but that it did not state 
the amount required and that it was at least misleading. We are further of the 
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opinion that if the defendant was not claiming that a payment of short rates was 
necessary it should have so stated. In Marden v. Hotel Owners’ Ins. Co., 85 Iowa, 
584, 52 N. W. 509, 39 Am. St. Rep. 316, the notice threatened suit if the note was 
not paid but did not state that if payment was not made the policy would be sus- 
pended. It was there said: “The statute is absolute, and its provisions must be com- 
plied with in order to suspend a policy for the nonpayment of the premium. * * * 
It is apparent that the defendant did not contemplate a suspension of the policy when 
the first, notice was given, because, after the note became due, and on March 10, 
1890, another demand was made, which was in no manner the demand required by 
statute. Instead of giving notice of a suspension of the policy in the event of non- 
payment of the premium, it advised the plaintiff that suit would be commenced on 
the note.” 

So here we think the purport of the notice was that plaintiff would be required 
to pay short rates in order to cancel, and that, before defendant could cancel, it 
would have to state the amount. It was suggestive that insertion of the amount 
was overlooked, or the payment of short rates and cancellation were not desired. 
We are of opinion assured was not required to infer that, by leaving the blank for 
the amount unfilled, defendant intended to say that the short rates had been paid 
and cancellation might be obtained without making payment. The tenor of the 
notice was that a payment was required. The notice did not comply with the stat- 
ute, and the policy was not therefore in suspense for nonpayment of premium, 

Affirmed. 

Albert, C. J., and Stevens, De Graff, and Wagner, JJ., concur. 


MOODY v. PROVIDENCE WASHINGTON INS. CO. (No. 28537.) 
Supreme Court of Kansas. March 9, 1929. 
275 Pacific Reporter 131. 
(Syllabus by the Court.) 

1. INSURANCE—INSURED’S FAILURE TO COMPLY STRICTLY WITH 
REQUIREMENT OF POLICY FOR NOTICE OF HAIL DAMAGE WAS 
WAIVED BY SUBSTANTIAL OFFER. OF SETTLEMENT; OFFER TO 
RETURN PREMIUM NOTE FOR $125 WAS SUBSTANTIAL OFFER, 
SUFFICIENT TO WAIVE INSURED’S FAILURE TO GIVE NOTICE OF 
HAIL DAMAGE. 

In an action to recover on a policy of hail insurance covering a growing crop, 
the failure of the insured to comply strictly with the requirement to give the insurer 
notice of hail damage within 48 hours was waived by a substantial offer of settle- 
ment made hy the defendant’s adjuster, and an offer to return the defendant’s prem- 
ium note for $125 was one of substantial character under the circumstances. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

2. INSTRUCTION HELD NOT ERRONEOUS. 

Error based on an instruction touching the requirement of verified proof of 
loss within 60 days considered, and not sustained. 

3. INSURANCE—INSURED DID NOT HAVE BURDEN OF PROVING 
THAT CROP DESTROYED BY HAIL WOULD HAVE PAID EXPEN- 
SES AND YIELDED PROFIT. 

Error assigned on the trial court’s ruling on the burden of proof, where the 
policy provided that the insurer would not be liable for hail damage where the crop 
was so poor it would not pay expenses of harvesting, threshing, and marketing and 
yield a profit in addition thereto, considered, and not sustained. 

(For other cases, see Insurance, Dec. Dig § 646[8].) 

4. INSURANCE—INSURER’S WAIVER OF DEFENSE TO CLAIM FOR 
DAMAGES TO WHEAT CROP COULD NOT BE EXTENDED TO 
CLAIM NOT INCLUDED IN PROOF OF LOSS. 

Where the proof of loss gave data concerning the damage to plaintiff’s crop of 
wheat, but was silent as to damages to his crop of barley and gave no intimation of 
a claim for damages thereon, the facts, upon which a waiver of defenses to plain- 
tiff’s claim for damages to his wheat crop were predicated, could not be extended 
to constitute a waiver of defenses to plaintiff’s claim for damages to his crop of 
barley, nor did the defendant’s offer to settle waive a defense to a claim which had 
not been made and of which defendant was not aware. 


(For other cases, see Insurance, Dec. Dig. § 555.) 
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Appeal from District Court, Haskell County; George L. Light, Judge. 

Action by Bert Moody against the Providence Washington Insurance Company. 
Judgment for plaintiff, and defendant appeals. Modified and as modified affirmed. 

H. O. Trinkle, of Garden City, for appellant. 

E. R. Thorpe and C. E. Beymer, both of Lakin, and C. E. Vance and A. M. 
Fleming, both of Garden City, for appellee. 

Dawson, J. This was an action to recover on a policy of hail insurance on a 
crop of growing wheat and barley in Haskell county. 

In 1927 plaintiff held one of defendant’s hail insurance policies on 190 acres 
of wheat and 50 acres of barley. During the growing season, about 30 acres of the 
wheat was destroyed by drought, and on June 2 the remainder was totally destroyed 
by a severe hailstorm. Plaintiff notified the local agent of defendant on June 3. 
About June 20 the defendant’s adjuster examined plaintiff’s fields, and in settlement 
of any and all claims for hail losses he offered to return the plaintiff's promissory 
note for $125 which had been given as the premium for the policy of insurance. 

This offer was declined and this action begun. Plaintiff alleged the facts and 
set up a copy of the policy with all its conditions appended thereto. Some of these 
provided that if the insured did not notify defendant by registered mail within 48 
hours after any hail damage suffered by him, the insurer would not be liable; and 
if a detailed statement of such damage with verified proof of loss, were not like- 
wise delivered to the insurer within 60 days, there would be no liability; and another 
stipulation of the policy was that if the crop damaged by hail would not have paid 
expenses of harvesting, threshing, and marketing, and yield some profit in addition 
thereto if there had been no hailstorm, the insurer would not be liable. 

Defendant answered alleging that defendant had not furnished the stipulated 
proof of loss within 60 days, and that plaintiff’s crop of wheat and barley had been 
totally destroyed by drought before the hailstorm of June 2. 

Jury trial; general verdict for plaintiff; and special findings, viz.: 

“Question One. (a) If you find for the plaintiff, how much do you allow for 
damage to his wheat? Answer. $800.00. 

“(b) How much for damage to his barley? Answer, $250.00.” 

[1] Judgment was entered accordingly, and defendant assigns and argues sev- 
eral errors, the first of which pertains to the overruling of its demurrer to plain- 
tiff’s evidence. Defendant directs attention to the precedent requirement of the pol- 
icy that it should receive notice by registered mail within 48 hours. However, this 
defense is apparently an afterthought, for the answer did not plead such want of 
notice. Moreover, some sort of compliance with this provision was given, since it 
did bring defendant’s adjuster and he made a substantial offer of settlement. These 
incidents constituted a waiver of whatever was lacking in the required formality of 
the 48 hours’ notice. Mayse v. Great American Ins. Co., 123 Kan. 692, 256 P. 
1002; Kinney v. Hudson Ins. Co., 127 Kan. 264, 273 P. 416. It is argued, however, 
that the rule of the cases just cited does not apply here because defendant’s offer 
to settle was not for any substantial sum of money, and that the mere offer to 
return plaintiff’s note was practically no offer of payment at all. We cannot ap- 
prove that contention. A promissory note for $125 whose maker has not been financ- 
ially discredited is presumably a consideration of substantial character. 

[2] Error is also based upon the trial court’s instruction touching the require- 
ment that plaintiff should furnish proof of loss within 60 days. While an issue 
of fact was joined on that point by defendant’s answer yet the evidence made it 
perfectly clear that this proof was timely made and acted upon by defendant long 
before the 60 days had expired, and consequently it is immaterial what the court 
instructed on that matter. That such instruction was superfluous under the cir- 
cumstances was all that can be said against it, but it is not suggested that the giving 
of it confused the jury. 

[3] Error is also predicated upon the court’s refusal to rule that the burden 
was on the plaintiff to prove that the crop of wheat and barley would have paid 
expenses and a profit. We do not think that burden rested on plaintiff. In the first 
place, no such defense was fairly pleaded; but if the nebulous reference in defend- 
ant’s answer touching the destruction of the crop by drought prior to the hailstorm 
be so construed, then it was incumbent on defendant to back its pleading with some 
evidence sufficiently tangible to convince the jury. It is argued that the plaintiff 
should bear the burden of adducing evidence on that point. We think not; but in 
this case he did so. Plaintiff's evidence, uncontroverted, tended to show that only 
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30 acres of the wheat was ruined by drought, and that 160 acres of it was in good 
growing condition and an average crop that year in that community (from 8 to 15 
bushels per acre). We think a Western Kansas district court and jury did not need 
formal evidence to prove that an average wheat crop on a quarter section of land 
will pay expenses and return some profit to the grower. State v. Phillips, 106 Kan. 
192, 186 P. 743; 5 Wigmore on Evidence (2d Ed.) §§ 2570, 2571, 2581; 23 C. J. 64 
166; 14 R. C. L. 1057 et seq. 

We come, however, to one point made by defendant for which plaintiff has no 
ready answer. Plaintiff’s formal but undated proof of loss reads: 

“Notice is hereby given that I the undersigned sustained a hail loss the night 
ef June 2nd, 1927, on my growing crop consisting of wheat under policy number 
2359 P, dated April 21, 1927, which expires September Ist, 1927. 

“On 34 interest in 190 acres of wheat in S % Sec. 16 T. 29 R. 33, insured for 
$5.00 per acre, no other insurance, that said loss is estimated to be 100%, determined 
as follows: 

“By actual count 100% down, catised by hail.” [Verification.] 

[4] This proof of loss furnished no information about any damage to the bar- 
ley crop and did not intimate that plaintiff expected any reimbursement therefor. 
Plaintiff's demand for damages for the loss of the barley was consistently resisted 
in defendant’s answer and throughout the trial. Mayhap a complete failure to furn- 
ish proof of loss could be waived, and waiver might similarly be invoked if the in- 
formation required by the rules of the company and stipulations of the policy were 
merely scant or indefinite, but the absence of any reference to damages to the bar- 
ley in a proof of loss giving specific information concerning damage to the wheat 

cannot be supplied by waiver. When the adjuster offered the return of the $125 
note, he knew of the claim of 100 per cent. loss of the wheat, and presumably knew 
he was waiving any want of notice or want of strict compliance with the requisites 
of the proof of loss concerning the wheat, but it would not be fair to build up there- 
from a waiver to cover a total want of proof of loss as to the barley. A waiver of 
a contract right is a voluntary and intentional renunciation of it. Welsbach Street 
Lichting Co. v. City of Wichita, 101 Kan. 452, 168 P. 1090. While the adjuster’s 
offer to settle could fairly be construed as a waiver to any insufficiency in the proof 
of loss as to the wheat because he knew of plaintiff’s claim therefor, that waiver 
could not be extended to cover damages to the barley for which no claim had been 
made. 

It follows that the judgment for plaintiff must be modified by eliminating the 
item allowed for the barley, and thus modified it will be affirmed. 


BOBERG v. FITCHBURG MUT. FIRE INS. CO. (No. 28538.) 
Supreme Court of Kansas. March 9, 1929. 
275 Pacific Reporter 211. 
(Syllabus by the Court.) 
1. INSURANCE—INSURER WAS BOUND BY POLICY WRITTEN BY 
GENERAL AGENT WITH KNOWLEDGE OF SOLICITING AGENT’S 


TEMPORARY WAIVER OF IRON SAFE PROVISION AND MODIFI- 
CATION OF ANSWERS IN APPLICATION. 


Where a fire insurance soliciting agent makes a temporary concession waiving 
the keeping of the inventory and books in an iron safe for a week, and writes an- 
swers to other questions in the application different from the facts and answers 
given him by the applicant, and he fully informs the general agent of such matters, 
and the general agent, with such information and knowledge, writes the policy and 
sends it to the applicant through the soliciting agent, such information becomes the 
knowledge of the company, and it will be bound thereby. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


3. INSURANCE—INSURER PROMISING TO SEND ADJUSTER AFTER 
NOTICE OF TOTAL LOSS CANNOT COMPLAIN OF FAILURE OF 
PROOF OF LOSS. 

In an action to recover for the total loss of a stock of merchandise upon a fire 
insurance policy containing the “iron safe” clause, where the inventory and books 
are also destroyed, the insurance company cannot complain of the failure of proof 





Fire] Roberg v. Fitchburg Mut. Fire Ins. Co. 1155 


of loss when notice of such total loss was promptly given and the company promised 
to send its adjuster, and an instruction to that effect was not erroneous. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


4. INSURANCE—ALLOWANCE OF ATTORNEY FEE IN CERTAIN FIRE 
INSURANCE CASES IS INTENDED AS FEE ONLY AND NOT SEP- 
ARATE AMOUNT FOR EXPENSES; COURT, IN DETERMINING AT- 
TORNEY FEE, MAY CONSIDER LABOR, TIME, AND TROUBLE IN- 
VOLVED, AS WELL AS EXTENT OF SERVICES AND IMPORTANCE 
OF LITIGATION (REV. ST. 1923, 40—228, 40—416.) 

The allowance of a reasonable sum as an attorney fee in certain fire insurance 
cases under Rey. St. 1923, 40—228 and 40—416 is intended as a fee only and not 
a separate amount for expenses, but the court, in determining the amount thereof, 
may consider labor, time, and trouble involved, as well as extent of services rend- 
ered and the nature and importance of the litigation. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Mitchell County; William R. Mitchell, Judge. 

Action by A. J. Boberg against the Fitchburg Mutual Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

, Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for ap- 
pellant. 

N. C. Else, of Osborne, and A. E. Crane, B. F. Messick, Jr., and Harry Crane, 
all of Topeka, for appellee. 

Hutcuison, J. The defendant in this case, a mutual fire insurance company, ap- 
peals from a judgment rendered against it in favor of a merchant on a fire insur- 
ance policy covering a stock of merchandise and fixtures. The defense was that 
the company was not liable because the application contained statements and war- 
ranties which were false and because of the failure of the plaintiff to make proof 
of loss. The reply alleged knowledge of the company, both as to the actual facts 
furnished for the application and as to the extent of the loss. 

The case was tried to a jury, and, at the close of the testimony, the court re- 
formed the answers to three questions contained in the application, and then sub- 
mitted the remaining issues involved to the jury with instructions covering such is- 
sues in the light of the application and policy as reformed. The jury found for 
the plaintiff, and answered several special questions, and judgment was rendered for 
plaintiff for the face value of the policy and interest, together with costs, including 
an attorney fee of $750. 

The policy contained- what is called the “iron safe” clause, which requires the 
making of an inventory and keeping of books showing purchases and sales and the 
keeping of such inventory and books in an iron safe. In this case it was admitted 
they were not in the safe at the time of the fire and the inventory had not been 
completed. The application had been taken by one spoken of as a soliciting agent, al- 
though it is shown that he collected and remitted premiums and delivered policies 
for the company. He sent his applications to, and transacted his insurance business 
with, the general agent of the company at McPherson, Kan. He procured this ap- 
plication from the plaintiff on January 16, and sent it and the premium at once to 
the general agent, who acknowledged receipt of it and sent the policy, dated Janu- 
ary 19. He remailed it to the plaintiff, who received it January 22. The fire occur- 
red between 10 and 11 o’clock p. m. on January 21. The loss was total, including 
the books and incomplete inventory. 

The three answers in the application which the court reformed were to ques- 
tions numbered 5, 6, and 7—No. 5, that the application shows that his last inventory 
was dated January 1, 1926, and that he agreed to keep it and the books in an iron 
safe; No. 6, that none of the stock was incumbered; and, No. 7, that there was no 
other insurance on the stock. 

. The court, after hearing all the evidence, reformed ‘these three answers as fol- 
ows: 

“That it was agreed between the parties to the insurance policy that plaintiff 
should have one week in which to finish the inventory being taken and place the 
same together with the books kept by plaintiff in the iron safe. 

“That the application and policy should read, ‘taken on said stock of goods, in- 


cluding a cach register, bought on installment plan, all of said installment not hav- 
ing been paid.’ 
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“The application should read, ‘taken subject to a One Thousand Dollar ($1,000.- 
00) policy on said goods, held by the Northwestern and Marine Fire Insurance 
Company.’ ” 

‘he evidence supporting such reformation was given by the plaintiff and the 
local agent who wrote the application, both to the same effect—that the agent had 
written the answers; that plaintiff signed the application without reading it; that 
plaintiff showed the agent the incomplete inventory covering $3,300 of goods, besides 
the fixtures; that same could be completed within one week and then it and the 
books would be put in the iron safe, to which the local agent agreed as being satis- 
factory; that the cash register had been purchased on the installment plan, on which 
the last few payments had not been made; that he had a $1,000 policy on the goods 
written by another company assigned to him, which he showed to the agent, but 
the agent thought the assignment was not good, so disregarded it; that the agent 
used his own judgment in omitting these details in the answers. The agent further 
testified he sent a letter to the general agent with the application and premium, 
stating fully all these particular matters. 

[1] Appellant alleges error in the admission of the evidence of the local agent, 
because he was not such an agent as could bind the company; and, as to his send- 
ing a letter to the general agent with the application and premium fully stating 
such matters, appellant directs attention to the testimony of such general agent, 
in which he says he did not receive such letter. We cannot solve the apparent 
conflict as to sending and receiving such letters. The trial court saw and heard 
the two witnesses, and may have had strong reasons for thinking and believing 
one of them had a poor memory or was mistaken. Assuming that one who is only 
a soliciting agent may not be able to make general concessions that will bind the 
company, yet, if he informs the general agent fully of such matters before the 
policy is written, and the general agent, with the full knowledge of such modifica- 
tion of the answers and requirements in the application, writes the policy and re- 
turns it to the applicant through the local agent, the company is undoubtedly 
bound thereby. 

“The power of insurance agents to bind their principals is to be determined 
by the power they are held out by the companies to the public as possessing, and 
not by written instruments of appointment, of which the public could have no 
knowledge. It is accordingly held that an insurance agent, furnished by his prin- 
cipal with blank applications and with policies, duly signed by the company’s officers, 
and who has been authorized to take risks, to issue policies by simply signing his 
name, to collect premiums, and to cancel policies without consulting his principal, 
is empowered to waive conditions of forfeiture in such policies and his knowledge 
is the knowledge of the insurer, notwithstanding any excess of his actual authority.” 
1a Cs TT Se. 

[2] The trial courts may in the progress of the trial reform an application and 
policy to conform to the facts stated and agreements made in connection with the 
writing of the application, when it is shown by a preponderance of the evidence 
that the general agent was fully informed of such matters before issuing the policy. 
Palin v. Insurance Co., 92 Kan. 401, 140 P. 886; McPherson Mercantile Co. v. Re- 
liance Insurance Co., 101 Kan. 522, 168 P. 323. 

Further objection was made to the introduction of evidence as to value of the 
stock of Zoods and fixtures, because some of the witnesses so testifying failed and 
were unable to give exact quantity and quality of the different kinds of goods at 
the time of the loss. It is true none were able to give either quantity or quality 
accurately. The plaintiff had quite an accurate knowledge by reason of having re- 
cently worked on the inventory. The banker examined the stock and fixtures care- 
fully immediately before the fire for the purpose of making a loan on the same. 
The depot agent had a record of all the recent consignments of goods by name and 
weight. The local insurance agent had examined the incomplete inventory five days 
before the fire. If an inventory and book of purchases and sales had been extant, 
of course some of this evidence received might have heen incompetent, but from 
anything shown in the record it was the best evidence available. 

[31 Appellant alleges error because there was no proof of loss and because the 
court instructed the jurv that the defendant company had in effect waived it by 
sending, or rather promising to send, an adjuster. In the first place, it is somewhat 
uncertain as to whether or not the policy on a stock of merchandise containing the 
iron-safe clause literally requires the usual and ordinary proof of loss. It requires 
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notice, and, in addition thereto, “shall produce such books and last inventory” and 
certificate and other information “if required.” The evident purpose of the policy 
is to substitute the books and inventory for the ordinary enumeration of quantity 
and quality of articles lost. Suppose the books and inventory had been in the safe 
as intended and they should have been burned just the same without the fault of 
any of the parties interested, what would then have been required as proof of loss? 

“The object of the proofs is to furnish the company with the particulars of the 
loss and all data necessary to determine its liability and the amount thereof. Unless 
required by the policy, no particular form of proofs is necessary so long as they 
are ample to enable the company to consider its rights and liabilities. * * * The re- 
quirements of the policy as to the contents of the proofs are given a liberal and 
reasonable construction, and a substantial compliance therewith is all that is neces- 
sary. * * * A stipulation in the policy requiring proofs of loss does not require that 
there shall be strict legal proof of a loss, but only that there shall be the best evi- 
dence of the facts that insured or the claimant has at that time.’ 33 C. J. 17, 18. 

It is required that they be put in the safe so as to furnish the exact and perfect 
proof of loss. The notice of total loss and the knowledge and investigation of the 
company of five days earlier certainly, under these circumstances, meet the require- 
ment in at least a general way. If the notice was not in itself sufficient such defect 
can be supplied later, especially when, as in this case, the company recognized the 
notice and acted on it by agreeing to send its adjuster. 14 R. C. L. 1351. 

Was the act of the defendant company in promising to send its adjuster such 
as would excuse the plaintiff from furnishing anything further as to the loss? Ap- 
pellant is insisting upon plaintiff complying literally with all of his promises, but 
nothing is said in its brief in exoneration of the defendant company in failing to 
fulfill its promise to send the adjuster. With such a definite promise, what was the 
duty of the plaintiff—to respect it and patiently wait for his arrival, or on general 
principles to disregard it and send further information directly to the company? We 
think the court was justified in giving the instruction that the defendant after such 
promise cannot now complain about the proof of loss being insufficient. 

Appellant insists that the court erred in overruling its demurrer to the evidence 
of the plaintiff, but it was argued upon the theory that the evidence as to value was 
incompetent, and that there was no proof of loss. These points having been held 
against such contention, there was, in our judgment, sufficient evidence to submit the 
case to the jury. In the same manner the errors assigned in the giving and refus- 
ing to give instructions have been covered and considered above in connection with 
the matters of reforming the application and the authority of the general agent to 
bind the company and need no further comment. Likewise with the reformation of 
the annlication beine upheld, the argument in favor of judgment for defendant on 
the snecial findings cannot be sustained. 

[4] Appellant complains of the order of court in the allowance of attorney fee 
under the statute, which allows in such case “a reasonable sum as an attornev’s fee” 
(R. S. 49—228 and 40—416), whereas the court heard evidence as to traveling ex- 
penses of attorneys, and for attornevs’ fees and expenses of attornevs the court 
fixed and allowed the sum of $750. This is in effect the allowance of but one sum 
in gross as attornev fee but intended to cover and include expenses. ‘The statute 
does not contemplate the allowance of expenses as separate and distinct from the 
fee. hnt we see no objection to the witnesses and court considering the time spent 
and distances traveled in determining the amount of a fee that will be reasonable 
under sich circumstances. 


“The circumstances to he considered in determining the comnensation to be re- 
covered are the amount and character of the services rendered; the labor, time, and 
trouhle involved; the nature and importance of the litigation or business:in which 
the services were rendered.” 6 C. J. 750, 751. See Cooper v. Harvey, 77 Kan. 854, 
94 P. 213. 

We find no reversible error in the several assignments of error argued, includ- 
ing the averrnline of the motion for new trial. 

The judgment is affirmed. 
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KENNEDY v. FARMERS’ ALLIANCE INS. CO. et al. (No. 28509.) 
Supreme Court of Kansas. March 9, 1929. 
275 Pacific Reporter 214 
(Syllabus by the Court.) 

1. INSURANCE—MEMBER OF MUTUAL FIRE INSURANCE COMPANY 
IS BOUND BY TERMS OF POLICY, INCLUDING BY-LAWS MADE A 
PART THEREOF (REV. ST. 1923, 40—421 et seq.). 

A member of a mutual fire insurance company, organized under Rev. St. 1923, 
40—421 et seq., to whom a policy of insurance had been issued, is bound by the terms 
of the policy, including the by-laws of the company made a part thereof, and he 
cannot be heard to say that he does not know what the by-laws are. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

2. INSURANCE—MUTUAL FIRE POLICY ON INCUMBERED PERSONAL 
PROPERTY WAS VOID WITHOUT AGREEMENT INDORSED 
THEREON IN ACCORDANCE WITH REQUIREMENT OF BY-LAW 
(REV. ST. 1923, 40—436, 40—441). 

A by-law of such a company provided that a policy should be void, unless other- 
wise provided by agreement indorsed thereon or added thereto by the secretary, if 
the interest of the insured be other than unconditional or sole ownership, or if the 
subject of insurance be personal property incumbereéd by a chattel mortgage. A pol- 
icy of insurance was issued which had no such agreement indorsed thereon or added 
thereto, and the subject of the insurance was personal property then incumbered by 
a chattel mortgage and title notes. Held, that the policy was not valid. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 


Appeal from District Court, Crawford County; George F. Beezley, Judge. 

Action by George Kennedy against the Farmers’ Alliance Insurance Company 
and another. Judgment for plaintiff, and defendant named appeals. Reversed, with 
directions. 

— H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for ap- 
pellant. 
P. Louis Zickgraf, C. S. Denison, and E. V. Bruce, all of Pittsburg, for appel- 
lee. 

Harvey, J. This is an action on a policy of insurance issued by a mutual fire 
insurance company organized under R. S. 40—421 et seq. There was a trial to the 
jury, judgment was for plaintiff, and defendant has appealed. 

There is not much controversy about the facts. Plaintiff lived at Weir, Kan., 
and was conducting a bakery. C. U. Judd was the soliciting agent at Weir for the 
defendant company, and solicited plaintiff for insurance on his household goods and 
went to see the goods, and took plaintiff’s written application for a membership 
in, and a policy of insurance in the defendant company. This application contained, 
among other things, the following: 

“1. Are you sole owner of the property to be insured? Yes. 

“6. Is the personal property incumbered? No. 

“21. By whom is building occupied? George Kennedy. 

“22. For what purpose? Dwelling. 

“23. Have you ever suffered loss by fire? Yes. 

“24. If so, give particulars? Gasoline exp. 1904; no ins. 

“Loss payable to eorge Kennedy. 

“T warrant the foregoing application to contain a full and true description and 
statement of the condition, situation, occupation and title of the property to be in- 
sured and I warrant the answers to each of the foregoing questions to be true. I 
further agree to be bound by the conditions and requirements set forth in the policy 
and by-laws of the Farmers’ Alliance Insurance Company, of Kansas, and it is es- 
pecially understood and agreed that the said Company will not be bound by any 
act or statement made to or by the agent, restricting its rights or waiving its writ- 
ten or printed contract, unless inserted in this application.” 

[1] These statements were false, in that plaintiff was not thé sole owner of 
the property to be insured; part of it was incumbered, and he had suffered two 
losses by fire. for one of which he had collected insurance. Plaintiff had recently 
moved to Weir, and had bought $950 worth of furniture from a Mr. Wilkerson, on 
which he had made an iritial payment of $25 and two monthly payments of $10 
each; the balance of the purchase price was secured by a mortgage on the furniture. 
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Two smaller lots of furniture, one amounting to $176, the other to $100, had been 
bought on payments, the vendors retaining title, on which small payments had been 
made. ‘The application should have stated the true condition as to incumbrances on 
the property, and requested the loss to be paid to the mortgagees, as their interest 
should appear, and it should have disclosed the two fire losses previously suffered 
and the fact that insurance was collected on one of them. The fact that the appli- 
cation contained the false statements above menioned is not altogether the fault of 
plaintiff. At the time of the making of the application, he told Judd how he had 
purchased the property, substantially what he owed on it, and how the same was 
secured, and that one of the reasons he was taking insurance was to protect his 
creditors, naming them, and told the facts about his two previous fire losses. Both 
plaintiff and Judd so testified. Judd placed his “own interpretation on what plain- 
tiff told him” concerning these matters and filled out the application in the form 
it was signed. What prompted Judd to fill out the application with these false state- 
ments and thus deceive the president and secretary of the company he represented, 
and jeopardize the rights of the applicant, is not disclosed. His conduct in this 
respect deserves severe censure. But plaintiff signed it without reading it, or ob- 
serving the false statements therein. Perhaps “when Gabriel blows his horn” there 
will be persons so indifferent to their property rights and liabilities as to be signing 
instruments relating thereto without reading them or knowing their contents, and 
courts will be importuned to relieve them of the consequences of their acts. It is 
the duty of an agent soliciting insurance to prepare the application so it will accur- 
ately and truthfully state the result of the negotiations, and it has been held, in 
Pfiester v. Insurance Co., 85 Kan. 97, 116 P. 245, and allied cases, that the agent’s 
failure to do so is in legal effect the fault of the insurance company. But that was 
said with reference to stock companies. A different rule applies to mutual compan- 
ies organized under R. S. 40—421 et seq. See Akers v. Farmers’ Alliance Ins. Co., 
118 Kan. 241, 234 P. 956, and cases there collected. These companies are organized 
by property owners who desire mutually to insure the property of their members. 
Before a person can have his property insured by such a company he must become 
a member of it and join with other members in their mutual obligations. In a sense 
he is both the insurer and the insured. The premiums paid by members constitute 
the fund from which losses and expenses are paid; the members share in the profits 
in proportion to their interest, and control and regulate the affairs of the company. 
33 C. J. 1018. The mutuality of obligation, of insurance, and of all the advantages, 
is the main and essential feature of such a company. 32 C. J. 1019. No policy of 
insurance is issued except on written application. R. S. 40—425. The persons in- 
sured form the membership of the company. Brenn v. Insurance Co., 103 Kan. 
517, 520, 175 P. 383. The members elect their officers. R. S. 40—427 to 40—429. 
By-laws are authorized. R. S. 40—436. Each policy must have attached to it or 
printed thereon a copy of the by-laws, and these must be signed by the president 
and secretary of the company, and by the insured member. R. S. 40—441. These 
by-laws become a part of the contract of insurance, and are binding on the mem- 
ber insured. Kennedy v. Insurance Co., 96 Kan. 598, 152 P. 639. He cannot be 
heard to say that he does not know what the by-laws are, or that they are not bind- 
ing on him. 32 C. J. 1022. Policies of insurance can be issued onlv on written an- 
Nlication, which even the secretary of the company would have no authority to waive. 
Smith v. Miami Farmers’ Mutual Fire Ins. Co., 125 Kan. 10, 13, 262 P. 552. The 
bv-laws of the defendant company in this case contained, among others, the follow- 
ing provisions: 

“This entire policy unless otherwise provided by agreement indorsed thereon or 
added thereto by the secretary, shall be void * * * if the interest of the insured be 
other than unconditional and sole ownership, * * * or if the subject of insurance 
be personal propertv and be or hecome encumbered by a chattel mortgage.” 

[2] By this provision the officers of the company had authoritv, “by agreement 
indorsed” on the nolicv or “added thereto bv the secretary,” to issue a policv of 
insurance on nropertv in which the interest of the insured was other than uncondi- 
tional and sole. ownershin, or if the subiect of insurance was personal nropertv in- 
cumbered bv a gmortgave. It is not even contended bv plaintiff in this case that 
anv such acreement was indorsed on the nolicv or added thereto by the secretary; 
hence, under the facts. the policv is void. Indeed, it is not seriously contended that 
the secretarv even knew that the propertv was incumbered. or that plaintiff's title 
thereto was other than unconditional and sole ownershin. So far as the record here 
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discloses, the only information the secretary had concerning the matter was the 
written application signed by plaintiff which was forwarded to him. Without set- 
ting out the correspondence, the record indicates that the secretary wrote the solicit- 
ing agent questioning the amount of the insurance on the household goods, and that 
the soliciting agent answered with assurances that the goods were of such value that 
they justified a policy in the amount of $2,000, as applied for. In this respect it 
may be noted that the estimate of the soliciting agent exceeded the value placed on 
the goods by the plaintiff, who, in his testifnony, placed the value at $1,800. But 
there is no contention that this correspondence disclosed to the secretary the true 
condition of plaintiff’s title to the property and the incumbrances thereon. In this 
respect the case differs from Boberg v. Fitchburg Fire Ins. Co. (Kan.) 275 P. 211, 
this day decided. There, there was evidence tending to show that the secretary or 
general agent of the company was advised by the soliciting agent of certain tempor- 
ary concessions made to the insured, and the policy was issued with knowledge of 
those matters. 

It is true in this case plaintiff testified he did not read the policy after it was 
delivered to him, and did not know what the by-laws of the company were. In view 
of the nature of the defendant company and plaintiff’s relation to it, he connot, under 
the authorities above cited, be heard to make this contention. It was his business 
to know what they were, and he is bound by their provisions. The result is there 
should have been no recovery on the policy in this case. Defendant’s demurrer to 
the evidence should have been sustained. 

The judgment of the court below is reversed, with directions to enter judgment 
for the defendant. 

GLOBE & RUTGERS FIRE INS. CO. OF NEW YORK v. McINTOSH. 
Court of Appeals of Kentucky. Feb. 1, 1929. 
13 Southwestern Reporter (2d) 775. 


1. INSURANCE—ADMISSION OF EVIDENCE THAT AGENT FOR INSUR- 
ER, PREVIOUS TO OR AT TIME INSURANCE WAS WRITTEN, 
PROMISED TO TRANSFER POLICY, HELD ERRONEOUS. 


In action on fire insurance policy, admission of evidence relative to promise of 
agent, previous to or at the time insurance was written, to transfer policy to new 
location, held erroneous, in that all conversations and agreements between insured 
and agent for insurer previous to the issuance of policy mus*+ be treated as merged 
in it. 

(For other cases, see Insurance, Dec. Dig. § 131[3].) 

Appeal from Circuit Court, Perry County. 

Action by P. A. McIntosh against the Globe & Rutgers Fire Irsurance Company 
of New York. Judgment for plaintiff, and defendant appeals. Reversed. 

Woodward, Warfield & Hobson and John Marshall, Jr., all of Louisville, and 
Morgan & Eversole, of Hazard, for appellant. 

Wilson & Wilson, of Hazard, for appellee. 

Drury. C. The appellant, which we shall refer to as the insurance company, 
seeks to reserve a $750 judgment recovered against it on a policy of fire insurance. 

On October 10, 1923, the insurance company wrote a policy insuring P. A. Mc- 
Intosh’s household goods and kitchen furniture against loss by fire, while located 
and contained in a one-story, composition roof, frame dwelling situated on east side 
of High*street in North Hazard, Perry county, and not elsewhere. 

On March 31, 1928, McIntosh sued the insurance company on this policy, and 
alleged these goods were destroyed by fire on April 1, 1924, about 6 p. m. 

The insurance company for answer traversed the petition, and in a second para- 
graph alleged that McIntosh had, after procuring this policy, without its knowledge 
or consent, removed these goods from this building, and that they were not, when 
destroved by fire, situated in the building described in the policy. To this McIn- 
tosh filed a reply in two paragraphs. In the first one he traversed the answer; in 
the second he admitted that these goods were not burned while in the building named 
in the nolicv, but were burned while contained in another buildingand alleged: 

“Plaintiff savs that at the time this policy of insurance was issued to him upon 
the solicitation of the defendant’s agent, James H. Hammonds, Hazard, Ky., this 
plaintiff informed the said Hammonds that he was living in rented property and was 
having a home built on his own lot and would be moving into his new home in a 





Fire] Globe & Rutgers Fire Ins. Co. v. McIntosh 1161 


few months and thereupon the said J. H. Hammonds told this plaintiff it would be 
perfectly satisfactory with the company, the defendant herein, for the plaintiff to 
move said furniture and household goods and that he, the said agent would transfer 
said policy from the building in which the plaintiff then lived to the building into 
which the plaintiff would move the furniture and household goods.” 

There was no allegation that any provision relative to this insurance upon which 
these parties had agreed was omitted from the policy, through any fraud or mistake, 
and no effect was made to reform the policy. A demurrer to that paragraph was 
overruled, with exceptions. The defendant by rejoinder put these allegations in is- 
sue, and, upon the trial, the plaintiff testified in substance to the matter pleaded. 
Whereupon the defendant moved to exclude that testimony from the consideration 
of the jury, but the court overruled it, with exceptions by defendant, and at the con- 
clusion of all the evidence, the court instructed the jury as follows: 

“If the jury shall believe from the evidence in this case that prior to the time 
the property mentioned in evidence and included in the fire insurance policy intro- 
duced in evidence, was destroyed by fire that the agent of defendant company 
agreed with the plaintiff that the property consisting of household goods might 
be removed from the location stated in the policy to the new home of plaintiff and 
that the said agent would protect the plaintiff under said policy,” etc. 

The plaintiff moved to his new location about January 1, 1924. The evidence 
shows that the insurance rate at the old location was 90 cents, and was $2.30 at the 
new location. McIntosh in his evidence testified that Hammonds told him there 
would be a different rate at the new location, and he would look it up, and that Mc- 
Intosh said, “If there is, send me a bill and I will pay it.” Hammonds denied this. 
Hammonds belongs to that class of agents called general agents, which we denomi- 
nated in Staples v. Continental Ins. Co., 223 Ky. 842, 5 S. W. (2d) 265, as record- 
ing agents. He had authority to issue this policy and to thereafter agree to change 
it, so as to cover the insured property at the new location. 

“The insurance is not forfeited by a removal of the property to a new location 
with consent of insurer or its authorized agent, although the property is not covered 
during transit to the new location. An agreement for the removal and for the con- 
tinuance of the policy in force is in effect a new contract and gives rise to a new 
risk. The fact that the rate of insurance is greater at the new location and that 
the insured does not pay or tender the additional sum does not release insurer from 
liability where insured agrees and holds himself ready to pay it.” 26 C. J. 228. 

{1] The court erred in overruling defendant’s motion to exclude the evidence 
of the plaintiff relative to the promise of the agent made previous to or at the time 
the insurance was written to transfer this policy to the new location, as all conver- 
sations and agreements between McIntosh and Hammonds previous to the issue of 
this policy must be treated as merged in it! See 13 C. J. 597;6 R. C. L. 914, § 298. 
It cannot be urged that this agreement, made before the policy was issued, to trans- 
fer the coverage to the new location, was a distinct collateral agreement, and we 
feel that the following, taken from the case of Edge v. Ott et al., 151 Ky. 672, 152 
S. W. 764, fully answers any contention that might be made relative thereto: 

“If the written agreement was reasonably or naturally connected with the prev- 
ious verbal agreement, there would be much force in the argument that the verbal 
agreement was merged in and superseded by the written agreement, and so the writ- 
ten agreement should be treated as containing the whole of the contract between the 
parties.” 

[2] The evidence of the plaintiff relative to the conversations between him and 
Hammonds previous to the making of this policy should not have been admitted, 
because the rule is well settled that a written contract cannot, in an action thereon 
without effort to reform it, be varied by parol evidence of agreements or under- 
standings had before the writing was made. See 22 C. J. 1070; 10 R. C. L. 1030. 
Numerous Kentucky cases will be found cited under this and the foregoing citations 
to those texts. We had not the identical question, but a similar one, before us in 
the case of Castleman v. Southern Mut. Life Ins. Co., 14 Bush (77 Ky.) 197, and 
there we said: 

“When the parol contract is made prior to the written, it is presumed to have 
heen absorbed in the more deliherately-executed written contract. There may be a 
subsequent parol modification or alteration of or substitution for the written con- 
tract, but where, as in this case, the two contracts are entered into at the same time, e 
both made with reference to the same subject-matter and founded upon the same 
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consideration, evidence of the parol contract is not admissible to contradict, add to, 
or to vary the written stipulation.” Again, in the case of Nat. Mut. Benefit Ass'n 
v. Heckman, 86 Ky. 254, 5 S. W. 565, 9 Ky. Law Rep. 525, we had substantially the 
same question, and we said: 

“It is a universal rule that a written contract must contain all the essential 
terms of the contract; and that a verbal agreement appertaining to the subject- 
matter of the written contract, made before or at the time of the written contract 
and not embraced therein, is not admissible for the purpose of restricting, enlarging, 
or in any way varying the terms of the written contract.” 

The error of the court in refusing to exclude the evidence of McIntosh relative 
to what occurred before or at the time the policy was issued continued and was 
manifest in the instructions quoted, wherein the court allowed the jury to consider 
that along with the other evidence of what happened prior to the destruction of the 
property by fire. 

There are other errors alleged, but, as the pleadings may probably be amended 
before the next trial, and as the issues and evidence upon the next trial may be very 
different from the issues and evidence on this trial, anything we might say here 
upon those questions would perhaps be entirely inapplicable then; therefore those 
questions are reserved. 

For the reason indicated, the judgment is reversed. 


STOKES et al v. HUDDLESTON. 
Court of Appeals of Kentucky. Feb. 1, 1929. 
13 Southwestern Reporter (2d) 784. 

1. INSURANCE—VALUED POLICY LAW HELD APPLICABLE TO FIRE 
POLICY WRITTEN AT REDUCED RATE AND CONTAINING CO-IN- 
SURANCE CLAUSE, WHERE OTHER REQUIREMENTS OF STATUTE 
WERE NOT COMPLIED WITH (KY. ST. § 762a22). 

Ky. St. § 762a22, known as the valued policy law, held applicable to fire policy, 
though catibaladnn co-insurance clause and reciting that policy was written at reduced 
rate, where filing back of policy contained no indorsement as provided by statute, 
and no agreement, such as contemplated by statute, was signed. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

2. INSURANCE—VALUED POLICY LAW IS NOT AVOIDED FOR INSUR- 
ED’S FRAUD IN FIXING VALUE OF PROPERTY, ABSENT AL- 
LEGATION AND PROOF OF FRAUD AND THAT INSURER WAS 
MISLED THEREBY (KY. ST. § 762a22). 

Defendants, to avoid effect of Ky. St. § 762a22, known as the valued policy aw, 
for any fraud of insured in fixing value of property destroyed, must allege and 
prove not only the fraud, but that the company was misled thereby. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

3. INSURANCE—EXCLUDING EVIDENCE RELATIVE TO VALUE OF 
BUILDING INSURED UNDER VALUED FIRE POLICY HELD NOT 
ERROR (KY ST. § 762a22). 

In suit against insurance agents for loss sustained by plaintiff under fire policy, 
which agents had written in company not authorized to do business in Kentucky, 
wherein Ky. St. § 762a22, known as the valued policy law, was applicable, excluding 
evidence relating to value of mill building insured held not error. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


4. INSURANCE—EXCLUSION OF ASSESSMENT TO SHOW VALUE OF 

PERSONALTY DESTROYED UNDER VALUED POLICY HELD PROP- 

ER. UNLESS PERSONALTY WAS SHOWN TO BE SAME AS THAT 

WHEN ASSESSMENT WAS MADE (KY. ST. § 762a22). 

In suit against insurance agents for loss under fire policy, which agents had 
written in company not authorized to do business in Kentucky, wherein Ky. St 
762a22, known as the valued policy law, was applicable, excluding evidence, to show 
value at which personal property was assessed for taxation, held not error, unless 
it were shown that such property on hand and in mill at date of fire was the same 
gas that on hand and in the mill when the assessment was made. 


(For other cases, see Insurance, Dec. Dig. 660.) 
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5. INSURANCE—EXCLUDING EVIDENCE OF VALUE OF MACHINERY 
DESTROYED UNDER VALUED FIRE POLICY HELD NOT ERROR, 
ABSENT SHOWING THAT MACHINERY WAS SAME AS THAT DE- 
STROYED BY FIRE. 

In suit against insurance agents for loss under valued fire policy, which agents 
had written in company not authorized to do business in Kentucky, excluding evi- 
dence, to show cost and fair cash value of machinery placed in destroyed mill held 
not error, where it was not shown that such machinery was the same as that which 
was destroyed by the fire. 

(For other cases, see Insurance, Dec. Dig. § 660.) 


8. INSURANCE—INSTRUCTION, AUTHORIZING RECOVERY AGAINST 
AGENTS WRITING UNAUTHORIZED POLICY, AS TO MILL BUILD- 
ING INSURED, HELD PROPER UNDER PLEADINGS NOT SHOWING 
FRAUDULENT VALUATION (KY. ST. § 762a22). 

In suit against insurance agents, for writing fire policy on property in com- 
pany not authorized to do business in state, wherein Ky. St. § 762a22, known as the 
valued fire policy law, was applicable, instruction, authorizing recovery for amount 
of insurance on mill building, held proper under pleadings failing to disclose that in- 
surer was misled by alleged fraudulent valuation placed on property by insured. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 


9. INSURANCE—MEASURE OF INSURED’S RECOVERY FOR PROPERTY 
TOTALLY DESTROYED WAS REASONABLE MARKET VALUE 
THEREOF BEFORE FIRE, AND, AS TO PROPERTY NOT SO DES- 
TROYED, REASONABLE MARKET VALUE BEFORE AND AFTER 
FIRE (KY. ST. § 762a22). : 

In suit against insurance agents, for loss under fire policy written in company 
not authorized to do business in the state, wherein Ky. St. § 762a22, known as 
the valued fire policy law, was applicable, measure of insured’s recovery as to 
machinery and equipment which was totally destroyed was its reasonable market 
value before the fire, and, as to such machinery or equipment not so destroyed, 
measure of recovery was the reasonable difference between the reasonable market 
value of such machinery in the condition it was just before the fire and reason- 
able market value in the condition it was just after the fire. 

(For other cases, see Insurance, Dec. Dig. §§ 493, 494.) 

10. INSURANCE—INSTRUCTION, DENYING RECOVERY, AGAINST 
AGENTS WRITING UNAUTHORIZED POLICY, FOR WILLFUL 
FALSE SWEARING OF PLAINTIFF, HELD PROPERLY REFUSED 
UNDER PLEADINGS AND EVIDENCE. 

In suit against insurance agents, for writing fire policy in company not author- 
ized to do business in state, instruction, that, if plaintiff was guilty of wilful false 
swearing in making out proof of loss, policy was avoided, held properly refused 
under pleadings and evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 


11. INSURANCE—INNOCENT MISTAKE OR EXAGGERATED STATE- 
MENT OF VALUE IN PROOFS OF LOSS WILL NOT DEFEAT RE- 
COVERY. 

A mere innocent mistake in making proofs of loss or an exaggerated state- 
ment of value is insufficient to defeat recovery under policy. 
(For other cases, see Insurance, Dec. Dig. § 552.) 


12. INSURANCE—INSTRUCTION, DENYING RECOVERY, AGAINST 
AGENTS WRITING UNAUTHORIZED POLICY, IF PROPERTY WAS 
DESTROYED BY PLAINTIFF'S RECKLESSNESS OR INTENTION, 
—— REFUSED UNDER PLEADINGS AND EVI- 


In suit against insurance agents, for writing fire policy in company not author- 
ized to do business in the state, instruction, that, if property insured was destroyed 
by the gross reckless carelessness or negligence of insured, or was intentionally 
destroved by him or another at his instance or with his consent, recovery should 
be denied, held erroneously refused under evidence and pleadings. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 
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Appeal from Circuit Court, Wayne County. 

Action by E. O. Huddleston against J. L. Stokes and others. Judgment for 
plaintiff, and defendants appeal. Reversed for new trial. 

Bertram & Bertram, of Monticello, for appellants. 

Duncan & Bell, of Monticello, for appellee. 

Drury, C. The appellants, J. L. Stokes, O. F. Shearer, W. A. Dicken, and T. H. 
Dyer, are seeking to reverse a judgment for $4,500, recovered against them by the 
appellee, Huddleston. In 1920, Huddleston purchased of one Ben Hancock, a small 
flourmill at Snow in Clinton county, Ky. In 1925, and continuously Since his pur- 
chase of it, Huddleston was, and had been, endeavoring to insure this property. 
He applied to Stokes & Shearer, who maintained an insurance agency at Monticello, 
in Wayne county, and they were unable to procure the insurance for him. He then 
applied to Dicken & Dyer, who were engaged in the insurance business at Albany, 
in Clinton county, and they were unable to procure insurance for him. He had 
made such applications to others and had been uniformly unsuccessful. Huddleston 
and his brother-in-law, W. L. Stokes, made a survey of the property, made a 
diagram of it and arranged a schedule showing that he desired to procure $2,000 
insurance on the building, $3,000 on the machinery in the building, and $1,000 on 
the stock of grain, flour, bran, etc., and this schedule was submitted to various in- 
surance agencies. It was submitted to Stokes & Shearer, and they sent this 
schedule to various insurance agents and agencies, among which was the agency 
of- Raymond O. Davis of New Albany, Ind., and he in turn sent it to J. P. Wilkin- 
son & Co., of Wilmington, Del., and on December 3, 1925, Wilkinson sent to Stokes 
& Shearer an insurance policy for the sum desired, $6,000 purporting to have been 
issued by the United Society General Transportation Assurance & Reassurance Cor- 
poration of Naples, Italy. This policy was mailed by Stokes & Shearer to Dicken 
& Dyer at Albany, Ky., these two insurance agencies having some sort of working 
agreement with each other. Dicken & Dyer notified Huddleston that they had his 
policy, and Huddleston called at the bank where Dicken & Dyer were employed 
and had their office; the policy was delivered to him, and he paid Dicken & Dyer 
the premium thereon, $240. Dicken & Dyer deducted $12, their pro rata part of 
the agent’s commission from the premium and sent the policy to Stokes & Shearer, 
who likewise deducted therefrom their portion of the commission, and mailed the 
remainder to Davis in New Albany. 

The personal property covered by this policy was partially destroyed, and the 
mill building was totally destroyed by fire on the night of May 31, 1926. The next 
day Huddleston notified Dicken & Dyer of the fire, and they at once notified Stokes 
& Shearer, and in a few days Stokes & Shearer sent word that an adjuster would 
be sent down and the loss adjusted. Weeks passed without anything being done. 
Huddleston had several conversations with Dicken & Dyer and Stokes & Shearer, 
without result. Dicken prepared a proof of loss for Huddleston, which was mailed 
to Stokes & Shearer and finally mailed to Wilmington, Del., but was returned as 
not being sufficient. Thereupon Stokes notified Huddleston to this effect, and 
suggested he prepare a new proof of loss and send it to him, and he would 
forward it to the company. This was done, one copy of it was sent to Wilkinson 
& Co., at Wilmington, and the other copy to the company at Naples, Italy. The 
loss was not paid. Huddleston learned that this company had not been authorized 
to do business in Kentucky, and, relying upon the cases of Vertrees v. Head et al., 
138 Ky. 83, 127 S. W. 523, Preston v. Preston, 163 Kv. 565, 174 S. W. 2, and Simons 
et al. v. Vaughn & Blackwell, 165-Ky. 167, 176 S. W. 995, sued Stokes & Shearer 
and Dicken & Dyer, which suit resulted in the judgment appealed from. 

Shearer in his separate answer, as one of his defenses, had pleaded that this 
property was valued bv the plaintiff, Huddleston, and that the values placed 
thereon by him were largely in excess of the real value, so much so, and so grossly 
so as to he fraudulent, and that these exaggerated values were so fixed by Hud- 
dleston with the intent to defraud the defendant, and were so fixed without the 
knowledge, consent, or approval of the defendant. He pleaded that the total cost 
of this property to the plaintiff was only $6,000; that the plaintiff had since the 
fire, sold a portion of the pronerty for $2,100; that the lot unon which the mill was 
situated was worth $750; and that there was machinery situated upon the lot worth 
$1,200. He pleaded that the milling house at the time of the fire was not worth 
exceeding $1,000: that the value of the machinerv then did not exceed $2,000, and 
that there was not at the time of the fire any wheat or flour in the mill and only 
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about 200 pounds of bran, 10 bushels of corn, and a bushel and a half of rye; that 
the insurable value of the real estate covered by that policy did not exceed $1,000, 
and the insurable value of the machinery and other personal property did not exceed 
$1,500; that Huddleston knew these things and had fraudulently concealed the real 
value of the property. 

Dicken & Dyer and Stokes filed a separate answer, and they, like Shearer, denied 
everything that had been said in the petition, and, like Shearer, pleaded that the 
value of the property covered by the policy had been fraudulently misrepresented 
and grossly overstated, with the intention of defrauding the insurance company 
and the defendants; that the property was destroyed either by the gross and reck- 
less carelessness and negligence of the plaintiff or was intentionally destroyed by 
him or some other person at his direction, for the fraudulent purpose of rendering 
the defendants liable for the loss. They further pleaded that, in the proof of loss 
which he had mailed to the company, Huddleston had claimed that he lost 700 bush- 
els of wheat, worth $1,400; 4,000 pounds flour, worth $200; 3,000 pounds bran, worth 
$60; and 600 flour bags, worth $42. Those defendants charged that each and every 
statement in the proof of loss was untrue and false and so known to Huddleston 
when he made them, and that said false statements in the proof of loss renders the 
policy void and unenforceable as provided in the policy. The provisions of the pol- 
icy on that subject are: “This entire policy shall be void if the insured had concealed 
or misrepresented, in writing or otherwise, any material fact or circumstance 
concerning this insurance or the subject thereof; or if the interest of the insured in 
the property be not truly stated herein; or in case of any fraud or false swearing 
by the insured touching any matter relating to this insurance or the subject thereof, 
whether before or after the loss.” 

Huddleston filed reply and denied these things, thus putting them in issue. The 
defendants united in a second amended answer, wherein they plead that this policy 
provided: 

“This entire policy * * * shall be void * * * if there be kept, used, or allowed 
on the above described premises, benzine, benzol, * * * or other explosive, * * * or 
petroleum or any of its products of greater inflammability than kerosene oil, of the 
U. S. Standard,” ete. 

They then plead that, in violation of this provision of the policy and without 
their knowledge or consent and after the policy was issued, Huddleston placed upon 
the premises, and against or near the wall of the mill building, eight barrels of crude 
petroleum oil, which was highly inflammable, much more so than kerosene, and that 
said crude oil was on said premises, and against or near the wall of said building, 
at the time it was burned, and that, by reason thereof, the hazards of the risk were 
greatly increased, and therefore the policy was rendered void, and that they had no 
notice of the placing thereof thereon until after Huddleston had testified during the 
trial. This amendment was filed during the progress of the trial, as appears from 
an indorsement on the back of it, and, from the order of the court and to the filing 
of it, the plaintiff objected and excepted. It was not controverted in any way. 

The first ground relied on for reversal is alleged error of the court in admitting 
and rejecting evidence, and, as an introduction to that, as well as an introduction 
to an alleged error in the instructions, it will be necessary for us to discuss what 
we shall term the valued policy question, and to determine if this policy was such. 

Valued Policy Question, 

{1, 2] By chapter 19, of the Acts of 1916, section 700 of the statutes was 
repealed, and, in lieu thereof, there was enacted section 22 of that chapter, the same 
now being section 76 Kentucky Statutes, and which is commonlv known as 
the valued policv law. This section 762a22 goes much further than did the old 
section 700, which it replaced, for it provides that this valued policy law shall not 
apply where the policy contains a coinsurance clause and is written at a reduced rate. 
The policv before us contained a coinsurance clause, and recites that it is written at 
a reduced rate; but section 762a22 goes, further, and provides that the accentance 
of such a contract shall be at the option of the insured, and that a reduced rate 
shall he given when such clause is used, and, further, that no such provision shall 
be valid, unless the filing back of the policv be indorsed, as provided in that statute, 
and that both the insurer and the insured shall sign the agreement contemplated. 
The filine back of this policy contains no such indorsement, and no such con- 
templated agreement was signed, so that the provision rendering the valued policy 
law inapnlicable, where a coinsurance clause is used, does not apply, and the valued 














1166 The Insurance Law Journal, Vol. 72 [June, 1929 





policy law applies here. The defendants cite the case of Home Ins. Co. v. Crowder, 
164 Ky. 792, 176 S. W. 344, in an effort to show that they were entitled to prove 
that this property had been fraudulently overvalued by the insured. By a reference 
to the case they cite, as well as by reference to the statute itself, it will be seen 
that, in order to avoid the effect of this valued policy law for any fraud of the 
insured in fixing the value o* the property, they must allege and prove not only 
the fraud, but that the company was misled thereby, which allegation they did not 
make. 
Rulings on Evidence. 

[3-7] In the state of the pleadings, the court did not err in treating this as 
a valued policy, and excluding evidence relative to the value of the mill building. 
The defendants sought to show the value at which this property was assessed for 
taxation, and the court excluded it. In the state of the pleadings, that ruling was 
proper as to the mill building, because of the valued policy law, and unless it were 
shown that the personal property on hand and in the mill at the date of the fire 
was the same as that on hand and in the mill when this assessment was made, the 
exclusion of this assessment was proper as to the personal property. The court 
improperly excluded some evidence as to the value of the machinery. The court 
properly excluded the offered testimony of Ben Hancock to show the cost and fair 
cash value of the machinery that he put in the mill, because it is not shown in the 
evidence that the machinery put in the mill by Hancock is the same as that which 
was destroyed by fire. On redirect examination of the witness Jim Smith, the 
defendants asked him if he had heard the plaintiff make any statement relative to 
the wheat he had lost, and the court sustained plaintiff's objection thereto. Coming 
when it did, in the absence of any explanation that this question had been overlooked 
on direct examination, this was not erroneous. Stanley Upchurch testified for the 
plaintiff, and defendants sought to affect the credibility of his evidence by showing 
by Lee Capps the activities of Upchurch in the preparation of this case, and what 
Upchurch had said to him about his evidence. To make such evidence admissible, 
the defendants should have laid some foundation therefor, by asking Upchurch, 
when he was on the stand, about those things, and what he had said and done. If 
he had then denied saying and doing those things, then the defendants could have 
asked other witnesses about the things that Upchurch had said and done for the 
purpose of showing his interest, and affecting the credibility of Upchurch as a wit- 
ness. The defendants recalled Upchurch and asked him about these things, and 
he denied them; but they did not thereafter recall their witnesses to show what 
Upchurch had said and done. 

Instructions. 

The court gave to the jury three instructions. No. 1 was: 

“Gentlemen of the jury you will find for the plaintiff as follows: 

“(A) The sum of $2000 the amount of insurance on the mill building, with 
interest from Dec. 27, 1926. 

“(B) You will also find for the plaintiff such sum as you may believe from 
the evidence was the reasonable value of the machinery and equipment totally 
destroyed by the fire mentioned in the evidence, and also such amount as you may 
believe from the evidence will fairly compensate him for such property injured and 
damaged by said fire. Your finding under this item not to exceed $3000 with in- 
terest from Dec. 27, 1926. 

“(C) You will also find for the plaintiff such sum, under the third clause of 
the policy, as you may believe fairly represents the market value of the grain, flour 
and all other mill products contained in the mill building at the time of the fire 
mentioned in the evidence, and which you shall believe from the evidence was 
destroyed by said fire; your finding under this item not to exceed $1000 with interest 
from Dec. 27, 1926. You shall find for the plaintiff as above set out unless you shall 
believe from the evidence the facts set out in instructions Nos. 2 and 3.” 

[8, 9] In the state of the pleadings which, as we have said, failed to charge 
that the insurance companv was misled by ‘the alleged fraudulent valuation placed 
on this property by Huddleston, section (A) of this instruction No. 1-was correct; 
but we are not prepared to say as much for section (B), because the court tailed 
to give the jurv any measure by which to fix the recovery that might be had under 
section (B). The policy sued on contains this provision: “This company shall not 
be liable beyond the actual cash value of the property at the time any loss of (or) 
damage occurs, and the loss or damage shall be ascertained or estimated according 
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to such actual cash value, with proper deduction for depreciation however caused, 
and shall in no event exceed what it would then cost the insured to repair or replace 
the same with material of like kind and quality.” This provision is a limitation 
on the recovery which may be had, but does not itself fix a measure of that recov- 
ery. As to the machinery and equipment, which the jury may from the evidence 
find was totally destroyed or injured beyond repair, the measure of Huddleston’s 
recovery is the reasonable market value of it before the fire, and as to any machin- 
ery or equipment, which the jury may, from the evidence, find was not destroyed 
or can be repaired, the measure of recovery is the reasonable difference between 
the reasonable market value of such in the condition it was just before the fire and 
the reasonable market value thereof in the condition it was just after the fire. See 
Davis v. Marks, 203 Ky. 477, 262 S. W. 6113, and Kappa v. Brewer, 207 Ky. 61, 
268 S. W. 831. 

While defendants complained of section (C) of this instruction, that complaint 
was apparently perfunctorily made, and has not been discussed in their brief. 

Instruction No. 2 has no place in this case, in view of our decision in Hayes 
v. Providence Citizens’ Bank & Trust Co., 218 Ky. 128, 290 S. W. 1028. There was 
no complaint of instruction No. 3. 

[10] Defendants offered, and the court refused to give, instruction which we 
have marked “X,” which is: 

“Or if the jury shall believe from the evidence that the plaintiff was guilty of 
false swearing which false swearing was wilful on the part of the plaintiff, in mak- 
ing out his proof of loss two copies of which have been filed as evidence in this 
case, then such wilful false statements upon the part of plaintiff avoid the policy 
sued: on in which state of case the law is for the defendants and you will so find.” 

In the state of the pleadings and the proof, this instruction was properly 
refused. The rule, relative to what misstatements of facts and values will vitiate 
an insurance contract, is stated in Richards on Insurance, p. 144, and was approved 
by this court in Western Assur. Co. v. Ray, 105 Ky. 523, 49 S. W. 326, 20 Ky. Law 
Rep. 1360, and to that rule we have since adhered. See Conn. Fire Ins. Co. v. 
Union Mercantile Co., 161 Ky. 718, 171 S. W. 407; Davis v. Henry Clay Fire Ins. 
Co., 216 Ky. 715, 288 S. W. 674; Hanover Fire Ins. Co. v. Coffman, 218 Ky. 568, 
291 S. W. 725; Security Ins. Co. v. Rosenberg, 227 Ky. 314, 12 S. W.(2) 688. 

[11] Upon the next trial of this case, if the pleadings and proof measure up 
to the requirements outlined in the authorities quoted, then this overvaluation in 
proofs of loss will, under the above authorities, be a quesiton for the jury, and this 
instruction X, when so modified as to meet the Richards rule, should be given. 
Without discussing the pleadings of the defendants in detail, we will merely cite 
as an instance of their insuffiiency this: They denied that Huddleston had lost 700 
bushels wheat worth $1,400. Of course, that statement of Huddleston’s was tech- 
nically untrue if he lost 700 bushels of wheat, and it was only worth $1,395 or if 
he lost 695 bushels of wheat worth $1,390; but such technical variations between 
his proof of loss and the facts, as actually disclosed, are not sufficient to authorize 
the giving of this tendered instruction X. “A mere innocent mistake or an exag- 
gerated statement of value is insufficient for such purpose.” See cases last cited. 

[12] The defendants offered, and the court refused to give the following instruc- 
tion which we have marked “Y”; “Or if you shall believe from the evidence that 
said building, machinery and mill products and grain were destroved by the gross 
reckless carelessness or negligence of the plaintiff or were intentionally destroyed 
hv him or by another at his instance or with his consent, then you will find for the 
defendants.” 

While the proof is by no means clear and convincing, still there was at least 
a scintilla of nroof to support this, and, as this issue was made by the pleadings, 
the court should have given to the jury this instruction. 

[12] The defendants are contending here that thev should have had some instruc- 
tion as instruction No. 2, prenared bv this court in the case of Vertrees v. Head & 
Matthews. 128 Kv. 83, 127 S. W. 523, but the full and complete answer to that 
is thev did not ask for it. See Sallv v. Brown, 270 Kv. 576, 205 S. W. 890: Wol- 
finharver v Stanton. 220 Kv. 451, 205 S. W. 467: Deer Creek Minine Co. v. Moore, 
200 Kv. 552. 285 S. W. 123: Kanna v. Brewer, 207 Ky. 61, 268 S. W. 871. 

The indoment is reversed, and the defendants are awarded a new trial. 

The whole court sitting. 
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HARTFORD FIRE INS. CO. v. FOX et al. 
Court of Appeals of Kentucky. Jan. 22, 1929. 
Rehearing Denied March 12, 1929, 

13 Southwestern Reporter (2d) 1001. 


INSURANCE—UNDER TERMS OF FIRE POLICY, INSURER CLAIMING 
EXEMPTION FROM LIABILITY FOR CHANGE OF OCCUPANTS 
HELD REQUIRED TO ALLEGE INCREASE IN HAZARD. 

Where fire policy provided it should be void if any change took place in inter- 
est, title, or possession of property, “except change of occupants without increase 
of hazard,” insurer claiming exemption from liability for change of occupants must 
allege that such change brought about increase in hazard. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal from Circuit Court, Pulaski County. 


Action by G. W. Fox and others against the Hartford Fire Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. Affirmed. 


F. M. Drake, of Louisville, and Ben V. Smith & Son, of Somerset, for appel- 
lant. 


Wesley & Son, of Somerset, for appellees. 


Locan, J. G. W. Fox bought a house in Somerset from F. D. Shoun. He paid 
*$500 in cash, and for the remainder of the purchase money, amounting to $3,100, 
Powell retained a lien on the property. Fox obtained a policy of insurance for 
$2,000 covering the property which is the subject of this suit. Attached to the 
policy was a loss payable clause for the benefit of Shoun. 


Fox did not pay the balance of the purchase money, or any part thereof, but 
surrendered the property to Shoun by an agreement between them that the con- 
veyance from Shoun to Fox should be surrendered, canceled, and held for naught, 
and that the title and beneficial ownership of the property should be restored to 
Shoun. Thereafter Fox made no claim to ownership of the property, and Shoun 
received the property back from Fox and took possession thereof. 


After the trade between Shoun and Fox had thus been canceled, the property 
was destroyed by fire. Nothing had been done about the insurance. It stood as it 
was when issued to Fox. The appellant refused to pay the loss because there was 
a provision in the policy that “this entire policy shall be void if any change take 
place in the interest, title or possession of the subject of insurance.” 

Counsel for appellant make this statement in their brief: 


__ “We say quite frankly to the court that we doubt if there was any change of 
title, because it is not our understanding that a change of title can be orally effect- 
ed under the law of Kentucky.” 


We are content to agree with counsel for appellant without further discussion 
of this defense. But counsel for appellant say that there was a change of interest 
and possession, and, because of that change, the defense which was set up in one 
paragraph of the answer was good. The lower court sustained a demurrer to each 
paragraph of the answer in which it was sought to set up the defense of change in 
title, or change in interest or possession. 


By the brief statement of facts, it will be seen that Fox bought the house and 
took possession of it. The insurance which he carried was for the benefit of Shoun, 
as his interest might appear. The possession of the property was returned to Shoun 
by agreement between the parties. The question is whether such a change of pos- 
session is prohibited by the terms of the policy. An examination of the provisions 
of this policy shows that it shall be void “if any change, other than by the death 
of the insured take place in the interest, title, or possession of the subject of insur- 
ance (except change of occupants without increase of hazard).” 


If what was done by Shoun and Fox amounted to no more than a change of 
occupants without increase of hazard, there was no violation of the provisions of the 
contract in making the change. It is nowhere alleged in the answer that the change 
of occupants brought about an increase in hazard. The lower court properly sus- 
tained a demurrer to the defenses attempted by appellant. 

Judgment affirmed. 
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MARTINO v. PHOENIX FIRE INS. CO., OF PARIS, FRANCE. (No. 10479.) 
Court of Appeal of Louisiana. Orleans. Nov. 13, 1928. Opinion and Decree. 
Rehearing Refused Dec. 10, 1928. 

120 Southern Reporter 511. 

(Syllabus by the Court.) 

1. INSURANCE—ASSURED’S FAILURE OF WARRANTY IN RESPECT TO 
IRON-SAFE CLAUSE DOES NOT RESULT IN FORFEITURE OF EN- 
TIRE POLICY. 

A failure of warranty by the assured in respect to the “iron-safe clause” in a 
fire insurance policy will prevent recovery for loss of stock in trade, but does not 
result in forfeiture of entire policy, so as to bar recovery for other items covered 
by the policy. 

(For other cases, see Insurance, Dec. Dig. § 335[5].) 


2. INSURANCE—FIRE POLICY COVERING STOCK OF SOFT DRINKS 
AND OTHER ARTICLES USUAL TO LINE OF BUSINESS INCLUDED 
POOL TABLES AND OTHER FIXTURES. 

A fire insurance policy issued to the proprietor of a soft drink stand and cov- 
ering “one stock of soft drinks, candies, cigars, cigarettes, and all other articles, 
usual to his (assured’s) line of business not more hazardous” will be held to include 
pool tables, chairs, cash register and other fixtures, when proven to be usually a part 
of the equipment of soft drink establishments, 

(For other cases, see Insurance, Dec. Dig. § 16314.) 

(Additional Syllabus by Editorial Staff.) 

3. INSURANCE—INSURED RECOVERING $900 ON FIRE POLICY HELD 
ENTITLED TO ATTORNEY’S FEE OF $150 (ACT No. 168 of 1908). 
Insured recovering sum of $900 on fire insurance policy held entitled to recover 

attorney’s fee in the sum of $150, in accordance with provision of Act No. 168 of 

1908. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Civil District Court, Division D; Hon. Porter Parker, Judge. 

Suit by Joseph Martino against the Phcenix Fire Insurance Company, of Paris, 
France. Judgment for defendant, and plaintiff appeals. Reversed and rendered. 

U. Marinoni, Jr., and M. Provosty, both of New Orleans, for appellant. 

J. C. Hollingsworth, of New Orleans, for appellee. 

WESTERFIELD, J. This is a suit for $900, on a policy of insurance. There was 
judgment for defendant, and plaintiff has appealed. 

The plaintiff, an illiterate Italian, operated a “soft drink” business at No. 1115 
Murat street, New Orleans. His place of business and its contents were completely 
destroyed by fire on October 23, 1923. He had a policy with the defendant com- 
pany which described the property insured to be “one stock of soft drinks, candies, 


cigars, cigaretts, and all other articles usual to his line of business not more hazard- 
a 
ous. 


The defendant relies upon plaintiff's breach of the iron-safe clause, which re- 
quires that the assured shall keep a set of books, take a periodical inventory, and 
keep the books and the inventory in a fire-proof safe. There has been a feeble effort 
made to show that plaintiff substantally complied with this clause in his policy, to 
the extent held necessary in the case of Block v. Detroit Fire & Marine Insurance 
Company, 7 La. App. 20, but it is quite clear that plaintiff has not complied with the 
iron-safe clause, substantially or otherwise. In the first place, he kept no books, 
took no inventory, and had no safe, his business being one of the simplest, was con- 
ducted by himself, and he did not possess the ability to read or write. But in the 
view we have taken of the case, the iron-safe clause is of no importance. 

[1] There was in the building at the time it was destroyed by fire, four pool 
tables, one piano, one ice box. chairs, glasses and tables, of an aggregate value in 
excess of the principal sum mentioned in the policy. The evidence in the record 
clearly establishes that these articles were usual to plaintiff’s line of business, and 
it is obvious that they were not more hazardous than soft drinks, candies, cigars, 
etc. The iron-safe clause, by express provision of the policy itself, applies only to 
stock in trade, and it has been held, that, a failure of warranty in respect to this 
clause, does not result in a forfeiture of the entire policy, so as to prevent recovery 
for the loss of other items covered by the policy. Thompson v. State Assurance 
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Co., 160 La. 683, 107 So. 489. See, also, Hanover Fire Insurance Co. v. Crawford, 
121 Ala. 258, 25 So. 912, 77 Am. St. Rep. 55; Manchester Fire Assurance Co. v. 
Feibelman, 118 Ala. 308, 23 So. 759; Mitchell v. Mississippi Home Insurance Com- 
pany, 72 Miss. 53, 18 So. 86, 48 Am. St. Rep. 535; Sun Mutual Insurance Co. v. 
Tufts, 20 Tex. Civ. App. 147, 50 S. W. 180. 

[2] Defendant’s counsel contends that nothing was insured under plaintiff’s pol- 
icy except his stock in trade and that the language quoted cannot be construed as 
embracing other property of plaintiff. If the policy had read, “one stock of soft 
drinks, candies, cigars, cigarettes and all other articles ussally carried in stock by 
persons in the assured’s line of business not more hazardous,” it would have been 
perfectly clear that the stock alone was covered by the policy, but since the pro- 
vision read “one stock of soft drinks, * * * and all other articles usual to his line 
of business, * * * we must give the usual effect to the words employed, and we can- 
not interpolate words not found in the text. The use of the word “and” would im- 
ply that something in addition to what is previously described as insured is included 
in the policy, and in this case the additional coverage embraces “all other articles 
usual to his line of business.” The record clearly establishes a custom prevailing 
with the proprietors of soft drink establishments to maintain pool tables and pianos 
for the entertainment of their customers, to insure their presence in the establish- 
ment, and stimulate the sale of cigars and drinks, the usual stock in trade. More- 
over, the record cleariy shows that the plaintiff kept a very small stock of goods, 
his weekly purchase of cigars, as established by the dealer with whom he transact- 
ed that feature of his business, amounting to $22.50. His total loss, as it is described 
in his petition, amounts to $1,155, of which amount the sum of $155 represents the 
entire loss due to the destruction of his stock in trade. 

In view of the small amount of stock carried by plaintiff, it would be absurd 
for him to insure his stock for the sum of $909, and it is almost unbelievable that 
a competent agent of an insurance company would permit him to do so. 

[3] We are of the opinion that plaintiff is entitled to recover from the defend- 
ant the sum of $900, plus 12 per cent. penalty and a reasonable attorney’s fee, as 
provided by Act 168 of 1908. We fix the fee at $150. See Block v. Detroit Fire 
& Marine Ins. Co., and authorities there cited, 7 La. App. 20. 

For the reasons assigned, the judgment appealed from is reversed, and it is now 
ordered that there be judgment in favor of plaintiff, Joseph Martino, and against 
the defendant, Phoenix Fire Insurance Company, of Paris, France, in the sum of 
$900, plus 12 per cent. thereof, with interest thereon from judicial demand until paid, 
and, in addition thereto, the sum of $150 as attorney’s fees, and all costs. 

Judgment reversed. 


UNION TRUST CO. OF ELLSWORTH vy. v. PHILADELPHIA FIRE & 
MARINE INS. CO 
SAME v. NATIONAL FIRE INS. CO. OF HARTFORD. 
SAME v. NATIONAL LIBERTY INS. CO. OF AMERICA. 
Supreme Judicial Court of Maine. March 7, 1929. 
145 Atlantic Reporter 243. 

1. INSURANCE—FARM LEFT BY OCCUPANT, WHO RETURNED OCCA- 
SIONALLY BUT DID NOT OCCUPY HOUSE, HELD “UNOCCUPIED” 
WITHIN FIRE POLICY. 

Where owner’s farm was occupied by his son-in-law, but son-in-law left farm 
to work elsewhere, leaving no one in house on farm, and son-in-law came back at 
times to attend to certain farm work but did not occupy house, premises were then 
“unoccupied” under fire policy taken out during such time. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 


2. INSURANCE—“UNION MORTGAGE CLAUSE” CREATES RELATION 
OF INSURER AND INSURED BETWEEN MORTGAGEE AND INSUR- 
Mg * ee OF CONTRACT WITH MORTGAGOR (REV. ST. 
c. 53 
Under Rev. St. c. 53, § 5, providing for “union mortgage clause” in fire policy 
prohibiting default of any person other than mortgagee or his agents from affecting 
mortgagee’ s right to recover in case of loss, relation between insurer and mortgagee 
is that of insurer and insured, and is independent of contract with mortgagor and 
insuring interest of mortgagee. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 
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3. INSURANCE—UNDER UNION MORTGAGE CLAUSE, NO ACT OF 
MORTGAGOR AFTER INCEPTION OF POLICY, IF UNKNOWN TO 
MORTGAGEE, WILL INVALIDATE INSURANCE AGAINST MORT- 
GAGEE (REV. ST. c. 53, § 5). 

Under Rev. St. c. 53, § 5, providing for union mortgage clause prohibiting de- 
fault of any person other than mortgagee or agent from affecting mortgagee’s right 
to recover in case of loss, no act or default of mortgagor or owner after inception 
of policy, if unknown to mortgagee, though invalidating policy as to mortgagor or 
owner, will invalidate contract of insurance between mortgagee and insurer. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 


4. INSURANCE—MORTGAGEE’S RIGHTS TO RECOVER LOSS UNDER 
UNION MORTGAGE CLAUSE HELD NOT INVALIDATED BY MORT- 
GAGOR’S ACTS WHETHER PRIOR OR SUBSEQUENT TO INCEP- 
TION OF POLICY (REV. ST. c. 53, § 5). 

Under Rev. St. c. 53, § 5, providing for union mortgage clause prohibiting de- 
fault of any person other than mortgagee or agent from affecting mortgagee’s right 
to recover in case of loss, any acts or neglect of mortgagor or owner, whether prior 
or subsequent to inception of policy, will not invalidate rights of mortgagee. 

(For other cases, see Insurance, Dec. Dig: § 311[3].) 

5. INSURANCE—MORTGAGOR, IN OBTAINING POLICY ON OWN IN- 
TEREST AS OWNER, IS NOT AGENT OF MORTGAGEE PROTECT- 
ED UDER UNION MORTGAGE CLAUSE (REV. ST. c. 53, § 5). 

Under Rev. St. c. 53, § 5, providing for union mortgage clause prohibiting de- 
fault of any person other than mortgagee or agent from affecting mortgagee’s right 
to recover in case of loss, mortgagor, in so far as acting in obtaining policy on his 
own interest and in his own name as owner, is not acting as agent for mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


6. INSURANCE—INSURANCE OF MORTGAGEE’S INTEREST UNDER 
UNION MORTGAGE CLAUSE IS INDEPENDENT CONTRACT BASED 
ON LEGAL CONSIDERATION TO PAY EXTRA PREMIUM AND AS- 
SIGN MORTGAGE IF PAID (REV. ST. c. 53, § 5). 

Under Rev. St. c. 53, § 5, providing for union mortgage clause prohibiting de- 
fault of any person other than mortgagee or agent from affecting mortgagee’s right 
to recover in case of loss, insurance of mortgagee’s interest is separate and inde- 
pendent contract, based on consideration which is promise of mortgagee to pay extra 
premium if there should be increased hazard not paid for by mortgagor and to as- 
sign entire mortgage and debt in case debt is paid in full by insurer instead of 
amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

. INSURANCE—MORTGAGEE UNDER UNION MORTGAGE CLAUSE IS 
NOT BOUND BY MORTGAGOR’S REPRESENTATIONS IN APPLY- 
ING FOR POLICY ON OWN INTEREST (REV. ST. c. 53, § 5). 

Under Rev. St. c. 53, § 5, providing for union mortgage clause prohibiting de- 
fault of any person other than mortgagee or agent from affecting mortgagee’s right 
to recover in case of loss, mortgagee is not bound by representations of mortgagor 
in applying for policy on own interest, but is only bound, if at all, in case representa- 
tions are made affecting mortgagee’s interest in property. 

* (For other cases, see Insurance, Dec. Dig. § 311[3].) 

9. INSURANCE—MORTGAGEE UNDER UNION MORTGAGE CLAUSE IS 
PROTECTED ONLY WHERE ACT OF MORTGAGOR OR OWNER IN- 
VALIDATING POLICY IS UNKNOWN TO HIM (REV. ST. c. 53, § 5). 
Under Rev. St. c. 53, § 5, providing for union mortgage clause prohibiting de- 

fault of anv person other than mortgagee or agent from affecting mortgagee’s right 

to recover in case of loss, mortgagee is protected only where act or neglect of mort- 
gagor or owner invalidating policy is unknown to him. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

10. INSTTRANCE—MORTGAGEE IS NOT PROTECTED UNDER UNION 
MORTGAGE CLAUSE IF KNOWING OF MORTGAGOR’S ACT INVALI- 
DATING POLICY OR HAVING SUCH KNOWLEDGE AS WOULD IN- 
DUCE PRUDENT PERSON TO MAKE INQUIRY (REV. ST. c. 53, § 5). 
Under Rev. St. c. 53, § 5, providing for union mortgage clause prohibiting de- 
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fault of any person other than mortgagee or agent from affecting mortgagee’s right 
to recover in case of loss, if mortgagee has actual knowledge of any act or neglect 
that would invalidate policy or such knowledge of facts as would induce man of 
ordinary prudence to make further inquiries, either at its inception or afterward, 
then provisions of union mortgage clause will not protect mortgagee; means of 
knowledge being same as knowledge itsel*. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


11. INSURANCE—MORTGAGEE UNDER UNION MORTGAGE CLAUSE 
HELD CHARGEABLE WITH KNOWLEDGE THAT INSURED PREMI- 
SES WERE UNOCCUPIED PRECLUDING RECOVERY ON FIRE POLI- 
CIES (REV. ST., c. 53, § 5). 

In suit by mortgagee under fire policy containing union mortgage clause pro- 
vided for by Rev. St. c. 53, § 5, protecting mortgagee’s right to recover in case of 
loss, evidence held to show that mortgagee had knowledge of facts which on in- 
quiry would have disclosed insured premises were unoccupied, precluding recovery 
on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


12. INSURANCE—MORTGAGEE UNDER UNION MORTGAGE CLAUSE IS 
CHARGEABLE WITH FULL KNOWLEDGE OF CONDITIONS DISCOV- 
ERABLE BY ORDINARY DILIGENCE (REV. ST. c. 53, § 5). 

Mortgagee under fire policy containing union mortgage clause protecting mort- 
gagee’s right to recover loss under Rev. St. c. 50, § 5, failing to make inquiries, is 
chargeable with full knowledge of conditions which by exercise of ordinary diligence 
it would have obtained. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Report from Supreme Judicial Court, Hancock County, at Law. 


Separate actions by the Union Trust Company of Ellsworth against the Phila- 
delphia Fire & Marine Insurance Company, the National Fire Insurance Company 
of Hartford, and the National Liberty Insurance Company of America. On report 
from trial court on pleadings and evidence. Judgment for defendant in each suit. 

Argued before Wilson, C. J., and Sturgis, Barnes, and Bassett, JJ., and Phil- 
brook, A. R. J. 

Hale & Hamlin, of Ellsworth, and Geo. E. Thompson, of Bangor, for plaintiff. 

Wm. H. Gulliver, of Portland, and Wm. E. Whiting, of Ellsworth, for defend- 
ant. 

Witson, C. J. These actions, brought under section 38 of chapter 87 (Rev. St.) 
by the same plaintiff on policies of fire insurance respectively issued bv each of the 
defendants, were tried together, and, if we construe the stipulations of the parties 
correctly, involve the same issues and may be disposed of by the same mandate in 
each es except as to the measure of damages, if the finding should be for the 
plaintiff. 

The testimony was taken out below, and the cases reported to this court for de- 
termination upon the writ and pleadings in the case against the National Fire In- 
surance Company of Hartford, and so much of the evidence as is legally admissible. 
Much of the evidence taken out on both sides may not have been strictly admissible, 
but enough admissible testimony is included in the record to warrant the finding 
of the following facts: 

In August, 1920, one Curtis Durgain of Bangor owned a farm in the town of 
Sedgwick in Hancock county, and conveyed it by a mortgage deed to the plaintiff 
to secure a loan of $2,000. Some time after the giving of the mortgage, there was 
at least one or more policies of fire insurance on the buildings, one of which policies 
appears to have been issued by the National Fire Insurance Company of Hartford, 
one of the defendants in these actions, and which was deposited with the plaintiff 
bank as mortgagee. 

At the time when the mortgage was given, the premises were occupied by one 
Wessel, son-in-law of Durgain, during the entire year, and also by Durgain during 
a portion of the year. In the fall of 1924, the son-in-law’s family having been brok- 
en up, the son-in-law went away to work, leaving no one in the house. He came 
back at times to attend to certain of the farm work, but did not occupy the house 
during the winter and spring of 1924-25. 

On April 14, 1925, Durgain went to an insurance agency in Bangor, representing 
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the Philadelphia Fire & Marine Insurance Company and the National Fire Insur- 
ance Company of Hartford, Conn., and took out two policies of insurance for $1,900 
each on the premises in Sedgwick, the policies being in the standard form required 
by the statutes of this state, and were each made payable to the plaintiff as mort- 
gagee as its interest should appear. It is on these policies that two of the actions 
are based. 

At the time of making application for these policies, Durgain undoubtedly rep- 
resented to the agent that the premises were occupied by his son-in-law. Some time 
in April, 1925, a representative of the National Fire Insurance Company of Hart- 
ford from its home office wrote its agent in Ellsworth that it was being bound by 
a policy on farm buildings in Sedgwick, and inquired if it was the same farm as 
the one bound by a policy previously issued from the Ellsworth agency. 

Upon investigation, the agent learned that the buildings were unoccupied, and 
for the first time that it was mortgaged, as the policy then in force was not made 
payable to the mortgagee, though it had been delivered to the mortgagee by Dur- 
gain. 

The Ellsworth agent thereupon sent a notice to Durgain of cancellation of the 
policy issued through his agency. Durgain then proceeded to obtain an additional 
policy to the amount of $2,500 in the National Liberty Insurance Company of Amer- 
ica through another agency in Bangor. In applying for this policy, he represented 
to the agent that the buildings were then occupied by his son-in-law. This policy 
bears date of May 4, 1925, and is the basis of the third action. 

Some days later, this last policy was delivered to the treasurer of the plaintiff 
bank by Mr. Durgain, who at the same time explained that he had received a no- 
tice that the policy then held by the bank issued from the Ellsworth agency would 
be canceled on May 12, 1925, and requested that it be delivered up for cancellation, 
which was done. 

[1] On May 16th, the buildings were totally destroyed by fire. At this time 
they were unoccupied according to the definition of that term in Hanscom v. In- 
surance Co., 90 Me. 333, 338, 38 A. 324, and had been so unoccupied for a period of 
more than six months, and therefore were vacant when Durgain made application 
for each of the policies involved in these actions; and the treasurer, who was also 
a director of the company and who represented the bank in its dealings with Dur- 
gain, knew that Durgain’s son-in-law had not been regularly occupying the premi- 
ses since the previous fall. 

The plaintiff bank on the 16th day of May at the time of the fire had in its 
possession only the policy issued by the defendant, the National Liberty Insurance 
Company of America, but after the fire Durgain delivered to it the policies issued 
on April 14, 1925, by the other two defendants. 

In 1924, on May 21st, Durgain being some time in arrears on the mortgage in- 
debtededness, the plaintiff bank began foreclosure proceedings under which Dur- 
gain’s equity of redemption in the premises expired May 21, 1925, or five days after 
the fire. No effort, however, was made by either defendant prior to the expiration 
of the equity of redemption to pay the mortgage indebtedness and take an assign- 
ment of the mortgage and note under the provisions of its policy. In fact the de- 
fendants from the first notice of the loss have taken the position that they were not 
liable either to Durgain or the plaintiff upon these policies because of the misrep- 
resentations of Durgain that the premises were occupied as farm buildings, and were 
in fact unoccupied at the time of the issuing of the policies, and at the time of the 
loss; and, though the plaintiff, following the termination of the period of redemp- 
tion, offered to convey the property to the defendants if paid the indebtedness, each 
refused to accept the offer, and these actions were broughtt 

The defendants raise three main issues under a brief statement under the gen- 
eral issue: First, that by reason of Durgain’s misrepresentation as to occupancy 
in applying for the policies no valid contract of insurance ever existed and there- 
fore the plaintiff acquired no rights under them, and further that the “union mort- 
gage clause,” so called, in the standard policy (section 5, R. S. c. 53), that “no 
act or default of any person other than such mortgagee or his agents, or those claim- 
ing under him, shall affect such mortgagee’s right to recover in case of loss,” applies 
only to acts subsequent to the issuance of the policy, and that a mortgagor in such 
cases in obtaining the insurance is the agent of the mortgagee, who is bound by his 
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representations; second, that the bank and mortgagee in this instance had knowledge 
of the facts of unoccupancy or of such facts that should have put it upon its in- 
quiry and amounted to knowledge; third, that by its foreclosure the plaintiff put 
itself in a position so that it could not comply with the terms of the policy requir- 
ing it to assign the mortgage deed and note and therefore cannot recover. 


It is necessary to consider only the first two points. Prior to the enactment in 
this state in 1895 of the provisions for a standard policy of fire insurance, the au- 
thorities are all agreed that the protection of the mortgagee under a policy obtained 
by the mortgagor, though made payable to the mortgagee, might be destroyed by 
some act or neglect of the mortgagor without the knowledge of the mortgagee. The 
insurance in such cases was held to be upon the interest of the mortgagor alone and 
not upon that of the mortgagee, and a “payable in case of loss” clause inserted in 
or attached to the policy was held to be merely a contingent order assented to by 
the insurance company, and only gave the mortgagee the same right to recover that 
the ‘mortgagor had. The mortgagor’s rights being forfeited, the mortgagee was 
without protection. Brunswick Sav. Inst. v. Commercial Ins. Co., 68 Me. 313, 28 
Am. Rep. 56; Biddeford Sav. Bank v. Dwelling-House Insurance Co., 81 Me. 570, 
18 A. 298. ‘ 


[2] The authorities are now almost unanimously in accord that, by the inser- 
tion of the provision now contained in the standard policv and commonly referred 
to as the “union mortgage clause,” a new relation is entered into between the in- 
surer and the mortgagee, viz., that of insurer and insured, and independent of the 
contract with the mortgagor, and insuring the interest of the mortgagee. Hastings 
v. Westchester Ins. Co. et al., 73 N. Y. 141; Eddy v. L. A. Corporation, 143 N. Y. 
311, 38 N. E. 307, 25 L. R. A. 686; Smith v. Union Ins. Co., 25 R. I. 260, 55 A, 715, 
105 Am. St. Rep. 882; Genesee Falls Sav. & Loan Ass’n v. U. S. Fire Ins. Co., 16 
App. Div. 587, 44 N. Y. S. 979; Germania Fire Ins. Co. v. Bally, 19 Ariz. 580, 585, 
173 P.'1052, 1 A. L. R. 488; Reed v. Firemen’s Ins. Co., 81 N. J. Law, 523, 526, 80 
A. 462, 35 L. R. A. (N. S.) 343; Magoun v. Firemen’s Fund Ins. Co., 86 Minn. 486, 
490, 91 N. W. 5, 91 Am. St. Rep. 370; Hartford Ins. Co. v. Olcott, 97 Ill. 439; 
People’s Savings Bank v. Retail Merchants Mut. Fire Ass’n of Iowa, 146 Iowa, 
536, 540, 123 N. W. 198, 31'L. R. A. (N. S.) 455; Syndicate Ins. Co. v. Bohn (C. C. 
A.) 65 F. 165, 27 L. R. A. 614; Gilman v. Ins. Co., 112 Me. 528, 535, 92 A. 721, 
L. R. A. 1915C, 758; Cooley’s Brief on Ins. (2d Ed.) vol. 3, pp. 1988-1990; Federal 
Land Bank v. G. & R. Fire Ins. Co., 187 N. C. 97, 121 S. E. 37; Bacot v. Phoenix 
Ins. Co., 96 Miss. 223, 50 So. 729, 25 L. R. A. (N. S.) 1226, Ann. Cas. 1912B, 262; 
Ormsbv v. Insurance Co., 5 S. D. 72, 58 N. W. 301, 302. Upon this point, the only 
case ‘not expressly in accord is Erie Brewing Co. v. Ins. Co., 81 Ohio St. 1, 21, 89 
N. E. 1065, 25 L. R. A. (N. S.) 740, 135 Am. St. Rep. 735, 18 Ann, Cas. 265; but 
the cases cited by the court in this case in support of its position were for the most 
part decided before the adoption of a“union mortgage clause” by the state in which 
they were decided. 

The most common form of “union mortgage clause” provides that, if the pol- 
icy be made payable to a mortgagee as his interest shall appear, the interest of the 
mortgagee shall not be invalidated by any “act or neglect of the mortgagor or own- 
er,” and is usually coupled with certain rights of subrogation, if the insurer sees 
fit to pav the mortgage indebtedness. 

[3] There may also be said to be practical unanimity in the authorities that 
under such “union mortgage clause” no act or default by the mortgagor or owner 
after the inception of the policy, ‘if unknown to the mortgagee, though invalidating 
the policy as to the mortgagor or owner, will invalidate the contract of insurance 
between the mortgagee and the insurer, as will appear in the cases above cited. 


The only material divergence of opinion is as to the effect of a misrepresenta- 
tion by the mortgagor, when applying for a policy, as to ownership or occupancy 
or of any other material fact affecting the risk, so that the policy was never valid 
as to him. 


[4] A strong preponderence of authority, however, is in favor of holding that 
any acts or neglect of the mortgagor or owner whether prior or subsequent to the 
inception of the policy, will not invalidate the rights of the mortgagee under a “un- 
ion mortgage clause.” Hastings v. Westchester Ins. Co., supra; Eddy v. L. A. Corp. 
et al., supra; Smith v. Union Ins. Co., supra; Syndicate Ins. Co. v. Bohn (C. C. A.) 
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65 F. 165, 27 L. R. A. 614; Federal Land Bank v. G. & R. Fire Ins. Co., supra; Ba- 
cot v. Phenix Ins. Co., supra; Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743, 67 N. 
W. 774, 58 Am. St. Rep. 719; People’s Savings Bank v. Retail Merchants’ Mut. Fire 
Ass’n of Iowa, 146 Iowa, 536, 123 N. W. 198, 31 L. R. A. (N. S.) 455; Reed v. 
Firemen’s Ins, Co., supra; Cooley’s Briefs on Ins. (2d Ed.) pp. 1988—1990; also see 
case note 25 L. R. A. (N. S.) 1226; 14 R. C. L. 1039. 

The only cases generally cited to the contrary are Glens Falls Ins. Co. v. Por- 
ter, 44 Fla. th = A a 473, Hanover Fire Ins, Co. v. Exchange Nat. Bank (Tex. 
Civ. App.) 34 $ 333, Erie Brewing Co. v. Insurance Co., supra, and certain 
New York cases, decided chiefly in the Appellate Division of the Supreme Court, 
none of which, however, can be held to overrule Hastings v. Westchester Ins. Co., 
but base their ‘conclusions on different factual conditions, which the court held dif- 
ferentiated the case then at bar from the Hastings Case. 

In the Hastings Case, while the final issue was one of prorating of loss, the 
question which raised it was a policy placed on the property prior to the inception of 
the one on which the action was brought and without the knowledge of either the 
insurer or mortgagee. The court held that it made no difference whether it was 
placed on prior or subsequent to the insuring of the mortgagee’s interest under the 
“union mortgage clause”; the rights of the mortgagee were not affected. The Hast- 
ings Case has since been invariably considered by all courts as holding that under 
a “union mortgage clause,” at least like that in New York state, a mortgagee vas 
protected against any act of a mortgagor which invalidated the policy as to him, 
whether done before or after the issuance of the policy. This construction was also 
later confirmed by the New York Court in Eddy v. L. A. Corp., 143 N. Y. 311, 323, 
38 N. E. 307, 25 L. R. A. 686, in an opinion written by Justice Peckham, later Justice 
of the United States Supreme Court. 

The first New York case cited by counsel as inconsistent with this view is 
Graham v. Fireman’s Ins. Co., 87 N. Y. 69, 41 Am. Rep. 349. The opinion in this 
case is written by the same judge who wrote the opinion in the Hastings Case. No 
reference to the Hastings Case is found in the opinion. The misrepresentation was 
as to the owner of the building, it being stated that the owner was a widow who 
was using the building for hotel purposes, when as a matter of fact the owner of 
the property was an infant child, 3 years of age, who, of course, did not conduct 
the hotel. The court held that an act of misrepresentation could not be made by a 
child of such tender years, and that not only the act complained of was not within 
the terms of the ‘union mortgage clause” of that state, but it further appeared from 
the statement of the case that the misrepresentation was made by the mortgagee’s 
own agent. 

The other New York cases cited as being contrary to the rule of construction 
laid down in the Hastings Case are those of Genesee Falls P. Sav. & L. Ass’n v. 
U. S. Fire Ins. Co., 16 App. Div. 587, 44 N. Y. S. 979, Young Men’s Lyceum v. Na- 
tional B. F. Fire Ins. Co., 177 App. Div. 351, 163 N. Y. S. 226, and the case of 
Goldstein v. National Liberty Ins. Co., 225 App. Div.—, 233 N. Y. S.—, but recently 
decided and not reported. The reasoning in these cases, however, is far from con- 
vincing. 

In Genesee Falls P. Sav. & L. Ass’n Case, the court, without differentiating the 
facts from those in the Graham Case, merely holds that, if a misrepresentation as 
to ownership was not an act or neglect in the Graham Case, it could not be in the 
case then at bar, where the misrepresentation by the insured apparently was that 
the title was in himself, when as a matter of fact it was in himself and wife as 
tenants by the entirety. In this case it appears that the mortgagee must have known 
that the representation was false and failed to notify the insurance company, and 
hence could not recover for this reason, as the court holds. Instead of in any way 
overruling or modifying the Hastings Case, the court expressly affirmed the ruling 
in that case as to the nature of the contract with the mortgagee under such a pol- 
icy, and declared it to be the settled law of the state. 


In the Young Men’s Lyceum Case it was held, though one’s reason does not 
readily accept the conclusion, that a warranty by the mortgagor and owner that 
there was a hydrant within 500 feet of the building was not an act or neglect on 
the part of the owner or mortgagor, and hence was not within the “union mort- 
gage clause.” The recent case of Goldstein v. National Ins. Co. simply follows the 
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last-named case in holding that a warranty was not an “act” within the meaning 
of the “union mortgage clause.” 

The case of Baldwin v. German Ins. Co., 105 Iowa, 379, 75 N. W. 326, some- 
times cited as supporting the doctrine here contended for by the defendants, is dif- 
ferentiated in People’s Savings Bank v. Retail Merchants’ Mut. Fire Ass’n of Iowa, 
146 Iowa, 536, 538, 123 N. W. 198, 31 L. R. A. (N. S.) 455, and the rule contended 
for by the plaintiff in the case here at bar was adopted in that state. 

This rule is becoming more widely adopted as the true construction of the “un- 
ion mortgage clause,” and is being so recognized by the text-writers and annotaters. 
Cooley’s Briefs on Insurance (2d Ed.) vol. 3, p. 1998; 14 R. C. L. 1038. See case 
notes 18:1, RK. A..CN: S.) 206; 25 3. RA. ON. S2) 226. 

It may be well to here note, however, in order that it may not be inferred that 
it was overlooked, that the clause contained in the standard policy adopted by our 
state differs in terms from that generally in vogue in other states. The provision 
in our statute reads: “No act or default of any person other than such mortgagee 
or his agents, * * * shall affect such mortgagee’s right to recover in case of loss,” 
while the clause usually found in other states is that no act or neglect by the mort- 
gagor or owner shall invalidate the mortgagee’s rights. 

Under the “union mortgage clause” contained in the standard policy of this state, 
therefore, if the mortgagor, under a mortgage containing a covenant to keep the 
premises insured for the benefit of the mortgagee, in obtaining insurance made pay- 
able to the mortgagee, acts as agent of the mortgagee in all respects, a different re- 
sult might be reached than in the states where the mortgagee by the terms of the 
“union mortgage clause” is protected against any “act or neglect of the mortgagor 
or owner.” 

Notwithstanding the statement in Cooley's Briefs on insurance (2d Ed.) vol. 
3, p. 2393, that certain courts have held that a mortgagee was protected only against 
acts subsequent to issuance of the policy because in obtaining the insurance the 
mortgagor was acting as agent of the mortgagee and presumably the representations 
of the agent bound the principal, and citing Glens Falls Ins. Co. v. Porter, 44 Fla. 
582, 33 So. 473; Genesee Falls Sav. & Loan Ass’n v. U. S. Fire Ins. Co., 16 App. Div. 
587, 44 N. Y. S. 979; Am. Cent. Ins. Co. v. Cowan (Tex. Civ. App.) 34 S. W. 460; 
Graham y. Fireman’s Ins. Co., 87 N. Y. 69, 41 Am. Rep. 349—we do not find the 
statement in the text is sustained in the report of the cited cases. In all these cases 
the conclusion of the court is based on other grounds and the agency of the mort- 
gagor or owner is not even discussed. 

In Massachusetts, however, in Palmer Sav. Bank v. Insurance Co., 166 Mass. 
189, 194, 44 N. FE. 211, 32 L. R. A. 615, 55 Am. St. Ren. 387, and in Union Inst. for 
Savines v. Phoenix Ins. Co., 196 Mass. 220, 81 N. E. 994, 14 L. R. A. (N: S.) 459, 
13 Ann. Cas. 433, the mortgagor in both cases, acting in compliance with a covenant 
in his mortgage, was held to he the agent of the mortgage, at least in obtaining 
insurance for the benefit of the mortgagee. The issue involved in the cases at bar, 
however, was not involved in either of these cases. 

[5, 6] To the extent of arranging for the insurance of the mortgagee’s inter- 
est under a nolicy containing a “union mortgage clause,” and in compliance with a 
covenant in his mortgage, the mortgagor mav perhaps be regarded as acting as 
agent of the mortgagee in the insertion of a “pavable in case of loss clause” in the 
policy: but, in so far as he acts in obtaining a policy on his own interest and in his 
own name as owner, he is clearly not acting as agent for the mortgagee. The error 
of those contending the contrary comes, we think, in holding the two contracts are 
dependent and not independent, and the insurance of the mortgagee’s interest can- 
not be valid without a valid insurance of the interest of the mortgagor: but the 
insurance of the mortgagee’s interest under the clause is a separate and indenendent 
contract, as the cases above cited almost unanimously hold, based on a consideration, 
viz., the promise of the morteagee to pay extra premium if there should be in- 
creased hazard not paid for hv the morteagor and to assign the entire mortgage 
and deht in case the mortgave deht is paid in full bv the insurer instead of the 
amount of the insurance. Svndicate Ins. Co. v. Rohn (C. C. A.) 65 F. 165, 176, 
27 L. R. A. 414: Hastings v. Westchester Ins. Co., supra, Cooley’s Briefs on Ins. 
(2d FA) vol. 2 p. 2391. 

[71 In so far, therefore, as the mortgagor makes representations or warranties 
in applvine for a policy on his own interest, the mortgagee has no control over his 
acts and mav have no knowledee or means of knowledge of the facts upon which 
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the representations or warranties are based. It is only in case representations are 
made affecting the mortgagee’s interest in the property that he could be said to be 
bound thereby, if at all. 

To hold otherwise would frustrate the very purpose of the “union mortgage 
clause.” Prior to its insertion in the standard policies, the mortgagee might be de- 
prived of his protection by some act or neglect of the mortgagor of which he had 
no knowledge and to protect himself would be compelled to take out separate in- 
surance in his own name. 

It was to avoid this that the “union mortgage clause” was inserted, as soundly 
reasoned by the courts, which have held that it covered prior as well as subsequent 
acts or neglect, otherwise no mortgagee could safely accept a policy of insurance 
obtained by the mortgagor or owner with a “payable in case of loss” clause. To 
insure protection, every bank and loan and building association and mortgagee would 
have to investigate every representation or warrantv made by the mortgagor in ob- 
taining a policy for its benefit, or take out insurance in its own name as before the 
enactment of this provision. 

We think the intent of the Legislature was to relieve the mortgagee of this 
burden and safeguard his interest against every act of a mortgagor of which he 
had no knowledge or notice, and that the provision in the standard policy of this 
state should be construed with the same intent in view. 

[8] It is the legislative intent which is the law, and a thing within the letter 
is not within the statute, if contrary to intention (Carrigan v. Stillwell, 99 Me. 434, 
59 A. 683, 68 L. R. A. 386), which means the intent gathered from the whole stat- 
ute, text and context, and the purpose it was enacted to accomplish (Craughwell v. 
Trust Co., 113 Me. 531, 535, 95 A. 221). 

We are therefore of the opinion that the enactment of this provision in every 
state where found was with the same purpose in view and with the same intent in 
mind, and, notwithstanding some variation in terms, should have a common con- 
struction unless the contrary intent clearly appears, which does not in this instance. 

The Minnesota court, which state has a similar “union mortgage clause” to 
ours, so holds. In Magoun v. Firemen’s Fund Ins. Co., 86 Minn. 486, 491, 91 N. 
W. 5, 7 (9 Am. St. Rep. 370), it says: “A comparison of the union clause as it 
appears in policies issued in different states with that now before us will show 
that there is no substantial difference in them, and the authorities are uniform in 
their construction of such a clause.” 

In this case this court also says: “The efficiency of the insurance contract with 
this plaintiff (the mortgagee) was not dependent upon the validity of the contract 
between the defendant company and the estate of the deceased or her legal repre- 
sentatives,” the deceased having been the owner. 

In any event, this court, in Gilman v. Insurance Co., 112 Me. 528, 92 A. 721, 
L. R. A. 1915C, 758, in both the majority and minority opinion, though the precise 
issues here raised are not involved, apparently assumed that the language of our 
standard policy had the same effect as that of other states, and that the accepted 
construction was that it protected the mortgagee against any act or neglect of the 
mortgagor either at or subsequent to the inception of the policy unless the same 
was known to the mortgagee. 

[9, 10] But in reason and based on the authorities, a mortgagee under such a 
clause is protected only where the act or neglect of the mortgagor or owner is un- 
known to him. Eddy v. L. A. Corp., 143 N. Y. 311, 324, 38 N. E. 307, 25 L. R. A. 
686; Syndicate Ins. Co. v. Bohn (C. C. A.) supra, 65 F. 177, 27 L. R. A. 614; 
Genesee Falls P. Sav. & L. Ass’n v. U. S. Fire Ins. Co., 16 App. Div. 587, 44 N. Y. 
S. 979, 981; Cooley’s Briefs on Ins, (2d Ed.) p. 2391. If he has actual knowledge 
of any act or neglect that would invalidate the policy, or such knowledge of facts 
as would induce a man of ordinary prudence to make further inquiries, which would 
have disclosed acts or neglect by the mortgagor that would void the policy either 
at its inception or afterward, then the provisions of the “union mortgage clause” 
will not protect him. He is in such cases chargeable with knowledge of all facts 
which by the exercise of reasonable diligence he would have ascertained. The means 
of knowledge under such circumstances are the same as knowledge itself. Knapp 
v. Bailey, 79 Me. 195, 204, 9 A. 122, 1 Am. St. Rep. 295; Morey v. Milliken, 86 Me. 
464, 475, 30 A. 102: Coleman v. Dunton, 99 Me. 121, 58 A. 430; Hudson Structural 
Steel Co. v. Smith & Rumery Co., 110 Me. 123, 85 A. 384, 43 L. R. A. (N. S.) 654. 
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[11] We think from the record in the case at bar it is clear, and we so find, 
that the plaintiff bank must be charged with such information as to the unoccupied 
condition of these buildings, not only prior to and at the time the policies sued on 
were issued, but afterwards, and prior to the loss, that it should have investigated 
father, in which case it would have learned facts that would have disclosed the in- 
validity of any policies of insurance issued in place of the one it had. 

The treasurer of the plaintiff bank, who represented the bank in the dealings 
with Durgain, admitted according to the record that prior to the fire he was advised 
that the old policy was canceled for some irregularity in the form, though his tes- 
timony in this respect seemed disingenuous rather than frank. He was quite sure 
that before the fire he inquired of the agent why it was canceled, but did not recall 
the reason given. The agent, however, testified that, if he was asked, unoccupancy 
was given as the reason. 

The treasurer, however, testified that he knew that Durgain lived in Bangor 
and that his son-in-law Wessel was not living on the premises regularly since the 
fall before the fire, though he understood he was returning there from time to time. 

A part of his testimony on this issue was as follows: 

“QO. and you knew that Wessel was not living there regularly, didn’t you? 

“A. Yes, at the last of it. I knew he wasn’t living there regularly. I knew he 
was away working.” 

And in further testifying he stated in answer to similar questions: 

\. I knew that during a part of the time he was not living there regularly. 
The latter part of it I knew he was not living there regularly. 

“Q. You knew that the place was unoccupied, so far as Wessel was concerned 
from the fall before up to the time of the fire, didn’t you? 

“A. Why, I knew he wasn’t occupying it regularly.” 

From the admission and testimony of this official, the plaintiff must be held to 
have had knowledge of facts which should have led a ‘careful and prudent man who 
was relying on policies of insurance for protection to make further inquiries as to 
the occupancy of these premises. 

Any requiry would have disclosed that Wessel left the premises in the fall of 
1924 to work away and did not return there again before the fire, except to pick 
the apples in the fall and occasionally visit the premises during the winter, but never 
— to take up his abode there—conditions which under the rulings in Hanscom 

Insurance Co., 90 Me. 333, 338, 38 A. 324, and Knowlton v. Insurance Co., 100 
Me. 486, 487, 62 A. 289, 2 A. (N. S.) 517, would have voided any policy of 
insurance on the buildings. 

{12] Having failed to make such inquiries, the plaintiff must be held to be 
charged with full knowledge of these conditions which by the exercise of ordinary 
diligence it would have obtained. 

For this reason, judgment must be entered for the defendant in each suit. 


HAMMEL v. UNITED STATES FIDELITY & GUARANTY CO. (No. 8.) 
Supreme Court of Michigan. March 29, 1929. 
224 Northwestern Reporter 337. 

1. INSURANCE—INSURED HELD ENTITLED TO REFORMATION OF 
POLICY WHICH, BECAUSE OF MISTAKE OF LAW IN CONSTRUING 
a CONTRACT, DID NOT EFFECTUATE INTENTION OF 
PARTIES. 

Where policy selected by insurance agent was issued to plaintiff to indemnify him 
against liability for injuries under contract which both plaintiff and insurance agent 
construed as creating relationship of owner and independent contractor, but con- 
tract was construed by court as creating partnership, held, that mistake was not one 
of law as to effect of policy issued, but of law in construing contract, and, where 
policy did not carry out intention of parties to cover plaintiff in his liability, plain- 
tiff is entitled to have it reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


3. INSURANCE—AGENT’S MISTAKE IN ISSUING WRONG FORM OF 
POLICY MAY BE CORRECTED BY REFORMATION. 


The mistake of an insurance agent in issuing the wrong form of policy may 
be corrected by reformation. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 
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Appeal from Circuit Court, Wayne County, in Chancery; Charles E. White, 
udge. 

j Bill by Godfrey Hammel against the United States Fidelity & Guaranty Com- 
pany. Decree for plaintiff, and defendant appeals. Affirmed. 

Argued before the Entire Bench. 

Payne & Payne, of Detroit (Edmund E. Shepherd, of Detroit, of counsel), for 
appellant. 

Wm. Henry Gallagher, of Detroit, for appellee. 

Freap, J. Plaintiff purchased some lots in Detroit and made a contract with one 
Rubenstein, under which plaintiff furnished the money and Rubenstein built houses 
on the lots, the profits on the sales to be divided between them. The contract was 
draited by plaintiff’s attorney under instructions to create the re lationship of owner 
and independent contractor. Plaintiff applied to defendant’s agent for a policy of in- 
surance against claims of workmen for injuries. The agent sent him an ordinary 
workmen’s compensation policy. Plaintiff refused it, as he had no pay roll. The 
agent called on him, examined the Rubenstein contract, and wrote plaintiff as own- 
er’s contingent policy, which would cover plaintiff if Rubenstein were an independ- 
ent contractor. 

An employee of a subcontractor was injured through Rubenstein’s negligence 
and brought suit against him and plaintiff. Defendant conducted the defense in 
circuit court. The court left the construction of the contract to the jury, to de- 
termine whether plaintiff and Rubenstein were owner and independent contractor or 
partners. The jury held they were partners and rendered verdict against both. 
After judgment, defendant collected further premiums from plaintiff and denied lia- 
bility because plaintiff was not an independent owner. On review of the case in 
this court, Keiswetter v. Rubenstein, 235 Mich. 36, 209 N. W. 154, 48 A. L. R. 1049, 
the contract was held to have created a joint enterprise, and judgment against this 
plaintiff was affirmed. Plaintiff paid the judgment and brought this action to re- 
form the policy and to recover money damage. The circuit court decreed the relief 
prayed for. 

[1] The sole purpose of the insurance was to indemnify plaintiff against liabil- 
ity for injuries on the Rubenstein job. Both — and defendant’s agent con- 
strued the Rubenstein contract as creating the relationship of owner and independent 
contractor. The agent selected the form of policy. There was no fraud or mis- 
conduct in the transaction, as the policy was appropriate to the conditions as the 
parties understood them. Had they construed the contract as this court afterward 
held it, the agent could, and doubtless would, have issued an effective policy in an- 
other form. Aside from estoppel, the principal question is whether the mutual mis- 
take of plaintiff and defendant’s agent in construing the Kubenstein contract and 
determining plaintiff’s status permits the remedy of reformation, defendant contend- 
ing that the mistake was one of law and precludes the remedv. 


The mistake was not one of law as to the effect of the policy issued. It was 
of law in construing the antecedent contract. It resulted in a policy which did not 
carry out and effectuate the intention of the parties to cover plaintiff in his liability 
arising out of the Rubenstein contract. 28 L. R. A. (N. S.) 792, note. The applica- 
le rule is stated in Pomeroy’s Equity Jurisprudence (4th Ed.) § 849, quoted in sub- 
stance in Renard v. Clink, 91 Mich. 1, 51 N. W. 692, 30 Am. St. Rep. 458; “Where 
a person is ignorant or mistaken with respect to his own antecedent and existing 
private legal rights, interests, or estates [duties, liabilities, or other relation, either 
of property or contract or personal status], and enters into some transaction, the 
legal scope and operation of which he correctly apprehends and understands, for 
the purpose of affecting such assumed rights, interests, or estates [or of carrying 
out such assumed duties or liabilities], equity will grant its relief, defensive or af- 
firmative, treating oT mistake as analogous to, if not identical with, a mistake of 
fact.” See also, 28 L. R. A. (N. S.) 840, note; Livingstone v. Murphy, 187 Mass. 


315, 72 N. E. 1012, 105 Am. St. Rep. 400; Wyche v. Greene, 16 Ga. 49; 23 R. C. L. 
324. 


[2] Reformation is a proper remedy for mutual mistake of fact. 


[3] In addition to the application of this principle, we have here a specialized 
kind of contract. The variety of forms of insurance policies, the fact that they 
are prepared by the insurer, are not the subject of negotiation and agreement as are 
ordinary contracts, the particular form is selected by the agent of the insurer, and 
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the known general ignorance of the public on insurance matters, raise equitable con- 
siderations which forbid strengthening and induce relaxing the rules in order to 
work out the actual and intended purpose of a policy. The mistake of an agent in 
issuing the wrong form of policy may be corrected by reformation. Raymond v. 
Auto-Owners’ Insurance Co., 236 Mich. 393, 210 N. W. 247; Esch v. Home Insur- 
ance Co., 78 Iowa, 334, 43 N. W. 229, 16 Am. St. Rep. 443; Harris v. Columbiana 
County Mutual Insurance Co., 18 Ohio, 116, 51 Am. Dec. 448; 14 R. C. L. 902. 

In the case at bar, reformation will result, not in making a new contract as 
urged by defendant, but in giving effect to the purpose of the insurance and the 
intention of the parties to cover plaintiff's liability in a particular situation. The de- 
fendant is not injured by reformation, because a correct construction of the ante- 
cedent contract would merely have resulted in the issuance of a different form of 
policy which would have been effective. 

The decree is afffrmed, with costs. 

North, C. J., and Fellows, Wiest, Clark, McDonald, Potter, and Sharpe, JJ., 
concur. 


GLANDON v. FARMERS’ MUTUAL HAIL INS. ASS’N. OF IOWA. 
(No. 39474.) 
Supreme Court of Iowa. March 12, 1929. 
224 Northwestern Reporter 65. 

1. INSURANCE—INSURER COULD WAIVE FURNISHING OF FORMAL 
PROOFS OF LOSS AFTER DAMAGE (CODE 1927, §§ 9045, 9048). 
Insurer had right to waive furnishing of formal proofs of loss in accordance 

with the requirement of Code 1927, §§ 9045, 9048, after damage to crops covered 

by policy of hail insurance. 
(For other cases, see Insurance, Dec. Dig. § 555.) 


2. INSURANCE—BY-LAWS RELATING TO NOTICE OF LOSS, AND 
PROVIDING FOR ADJUSTMENT AND ARBITRATION, CONSTI- 
TUTED WAIVER OF STATUTORY REQUIREMENTS OF PROOF OF 
LOSS (CODE 1927, §§ 9045, 9047, 9048). 
3y-laws of insurer, relating to notice of loss under hail insurance policy, in 

accordance with Code 1927, § 9047, and providing for adjustment and arbitration, 

held to constitute a waiver of requirements for proof of loss in accordance with 

sections 9045, 9048. 

(For other cases, see Insurance, Dec. Dig. § 557.) 

3. INSURANCE—PETITION IN ACTION ON POLICY OF HAIL INSUR- 
ANCE, ALLEGING FULL COMPLIANCE WITH REQUIREMENTS OF 
CONTRACT, WAS NOT DEMURRABLE. 

Petition in action on policy of hail insurance to recover damages to crops, 
alleging full compliance with requirements of contract, was not subject to demurrer. 

' (For other cases, ssee Insurance, Dec. Dig. § 634[1].) 

Appeal from District Court, Mahaska County; Frank Bechly, Judge. 

Action upon a policy of hail insurance to recover damages to crops. At the 
close of the plaintiff's case, the defendant moved for a directed verdict, and the 
motion was sustained. From a judgment for costs, the plaintiff appeals. Reversed. 

Thomas J. Bray, of Oskaloosa, for appellant. 

Hal W. Byers, of Des Moines, and Devitt & Eichhorn, of Oskaloosa, for appel- 

lee. 

Stevens, J. Appellee, a mutual hail insurance association organized and doing 
business under the laws of this state, on May 23, 1927, issued a policy to appellant 
upon all crops to be grown on the premises therein described. The recovery sought 
in this case is for partial loss to corn and oats crops, which appellant alleges were 
injured by hail July 18, 1927. No formal proofs of loss were made by appellant. 
He alleged in his petition full performance of all the terms and conditions of the 
policy. Failing to prove that formal proofs of loss were made and filed with 
the company, a motion was made by appellee for a directed verdict. Before making 
this motion, however, appellee amended its answer, setting up the failure of appel- 
lant to make proofs of loss as a defense. To this answer appellant replied that 
the statutory requirement, if any, was waived by appellee by the terms, provisions, 
and conditions of the contract. The reply, which included other allegations, in 
avoidance of appellant’s failure to make proofs of loss were, on motion of appellee, 
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stricken by the court. Thereupon a motion for a directed verdict was sustained, 
and judgment entered against appellant for costs. 

Neither the policy nor by-laws contained any provision requiring the insured 
to make proofs of loss. Notice of the loss was given within 10 days, as required 
by the contract and by section 9047 of the Code. A representative of the association 
responded to the notice, and an effort was made to adjust the loss. An agreement 
appears to have been reached as to the loss to the oats crop, but a disagreement 
resulted as to the extent of the damages to the corn. The by-laws of the associa- 
tion, which were attached to and made a part of the policy, contained the follow- 
ing provisions : 

“Section 7. Whenever any member shall sustain a loss he shall within 10 days 
proceed to notify the secretary in person or by registered letter. This association 
will not be liable for any loss not reported within 10 days as provided by statute. 
On receipt of such notice, the secretary shall send a person duly authorized by this 
association, who shall proceed to adjust the loss. All adjustments to be made sub- 
ject to the approval of the board of directors and in case of disagreement, either as 
to whether there is any loss at all or as to the amount of the loss, it may, by mutual 
consent, be settled by arbitration as follows: The association shall choose one ar- 
bitrator, and the assured one, and the two thus chosen shall select a third, and an 
award signed by all the arbitrators shall be final and binding upon both parties. 
The cost of the arbitration shall be borne equally by the association and the assured. 
The loss in no case shall be payable until 30 days after the award of the arbitrators . 
herein required shall have been rendered. 

“Section 8. When there is only partial loss, the assured shall proceed to care 
for the remaining portion to the best of his ability, and should he neglect or refuse 
to do so the association shall not be liable for the loss caused by such neglect. And 
in case the assured and the adjustor cannot agree, then, when such damaged crops 
shall be harvested, a true account of the amount of grain, hay and seed grown 
upon the land covered by insurance in this association shall be kept and delivered 
to the association at its office in Des Moines on or before the 15th day of December 
of the same year, subscribed and sworn to by two disinterested witnesses.” 

{1, 2] It will be oberved from the foregoing excerpts from the by-laws that 
full and ample provision is therein made for the protection of the association. These 
requirements, as we understand the record, were fully complied with. Compliance 
therewith met every reasonable requirement of fcrmal proofs. Notice in writing 
was, as stated, given. The representative of the association had full opportunity 
to ascertain such facts as to the damages as was possible at that time, and to all 
that proofs of loss could have supplied. The cause of the loss was a hailstorm and 
nothing else. If absolute compliance with sections 9045 and 9048 of the Code is a 
condition precedent to any right of appellant to maintain this action, then he must 
fail. There is no doubt but that the association could waive the furnishing of 
formal proofs of loss after the damage to the crops occurred. There is no reason 
why the same requirement may not be waived in the contract. The statute requiring 
proofs at all is for the benefit of the insurer. It seems to us that the requirements 
made by the by-laws of the association were intended by it to take the place of 
formal proofs. There was, therefore, we think, a waiver by the associtaion of 
the statutory requirements of proofs of loss. Kinney v. Insurance Society, 159 Iowa, 
490, 141 N. W. 706, Ann. Cas. 1915A, 609. 

[3] It is, however, contended by appellee that full performance of the terms and 
conditions of the contract is a condition precedent to a right of recovery. The 
petition in this case, as already stated, alleged full compliance with the requirements 
of the contract. The petition in this form was not demurrable. If the statutory 
requirements as to proof of loss were waived, then proof of compliance with the 
terms and provisions thereof was all that was essential to a recovery. The reply 
of appellant to the amendment to the answer was responsive to the issue therein 
tendered. Compliance with the terms of the policy was all that was required of 
appellant and he need not allege more. 

[4] The plea of waiver in reply to the amendment to the answer was explan- 
atory in character, and was intended to excuse the alleged failure of appellant to 
set the same out in the petition. The claim of waiver was not based upon acts 
or conduct of the association occurring after the loss of something existing in the 


contract. The plea, we think, was proper. Jacobs v. St. P. F. & M. Ins. Co., 86 
Iowa, 145, 53 N. W. 101. 
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It follows that the motion to strike the reply and the motion for a directed 
verdict should have been overruled. 
Reversed. 


Albert, C. J., and Morling, De Graff, Kindig, and Evans, JJ., concur. 


WEINSTEIN v. STAR INS. CO. OF AMERICA. (No. 81.) 
Supreme Court of New Jersey. March 20, 1929. 
145 Atlantic Reporter 236. 

2. INSURANCE—IT WAS INCUMBENT ON FIRE INSURER TO SHOW 

POLICY CONTAINED FALSE DESCRIPTIONS OF PROPERTY. 

In action on fire insurance policy, it was incumbent on defendant insurer to 
show that policy contained false descriptions of property insured. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


3. INSURANCE—WHERE FIRE POLICY OTHERWISE SUFFICIENTLY 
IDENTIFIED BUILDINGS, MISDESCRIPTION AS TO LOCATION DID 
NOT AVOID POLICY. 

Where fire insurance policy sufficiently identified insured buildings, leaving out 
false street number, misdescription as to street number did not avoid policy. 


(For other cases, see Insurance, Dec. Dig. § 274.) 


Action by Solomon Weinstein against the Star Insurance Company of America. 
Verdict for plaintiff. On defendant’s rule to show cause why the verdict should 
not be set aside. Rule discharged. 

Argued October term, 1928, before Trenchard, Kalisch, and Lloyd, JJ. 

Arthur T. Vanderbilt, of Newark, for the rule. 

Joseph Silverstein, of Asbury Park, opposed. 

Per CurtAM. This is the defendant’s rule to show cause why plaintiff's 
verdict in a fire insurance case should not be set aside. The defendant has filed 
13 reasons, but 4 points only are argued. 

[1] The first is that the court erred in charging the jury that Michael Wein- 
stein, the agent who issued the insurance policy, was the agent of the insurer. The 
court did so charge, and we think rightly. The real complaint that the defendant 
now makes is that the court did not say that he was the agent of the company and 
not of the insured who happened to be the agent’s father. But the court was not 
requested to add this, and there was no doubt that the company had issued author- 
ity to Weinstein to act as its agent. Testimony from which it might be inferred 
that the son was also the agent of the father, the insured, seems no moment on 
this question. 

The second point is that the court instructed the jury that, if the intent was to 
issue the policy to cover the premises in question, and that the description is suffic- 
ient by eliminating 903 Sixteenth avenue, then you maye say that the policy was 
valid. For reasons which we will give hereafter, we think this instruction was not 
improper. 

The third point is that the court overruled motions for nonsuit and the direction 
of the verdict, and the last point is that the verdict was against the law and the 
weight of the evidence. 


We think that these points also are not well taken for reasons we will now 
state : 

The policy itself was a double one containing two insuring clauses, one of 
$3,000 on a three-story frame building occupied as a dwelling, situated at 903 Six- 
teenth avenue, Belmar, and another of $1,000 on a one and one-half story, shingle 
roof, frame building, occupied as a barn, situated in the rear on 903 Sixteenth ave- 
nue, Belmar, and it is contended by the defendant that the property was misdescribed 
as to location. , 

[2, 3] It seems that the property, which is located generally at the corner of 
Sixteenth avenue and H. street in Belmar is owned by Weinstein, the insured. On 
the corner is a store building 18 feet front on H. street and extending 40 feet in 
depth. The evidence tended to show that next to that building was a three-story 
frame building (the part of which next to H. street being originally designed for 
a store, but not used as such), and it was this three-story frame building, used as 
a dwelling, which plaintiff claims was one of the properties insured. Still farther 
back of that dwelling house was the harn said to be covered by the $1,000 insur- 
ance. As we understand the location of the barn, while it is in the rear of the 
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dwelling claimed to have been insured, from one direction, it is also in the rear of 
903 Sixteenth avenue, and that number happens to be owned by a man named Clay- 
ton. Witnesses, however, testified that the entrance to both the barn and the 
insured dwelling was from Sixteenth avenue; that there was a driveway from Six- 
teenth avenue into both, and that access from H. street to either would only be up 
a high set of stairs through the store, etc. It was incumbent on the defendant to 
show that the policy contained false descriptions, and in support of that it attampted 
to show that on the insurance company’s maps the Clayton property was located at 
No. 903, and it also showed that 903 was actually on the door of that building. But 
there was evidence tending to shoav that there had been no official numbering of the 
properties on Sixteenth avenue, and the testimony tends to show that many prop- 
erties in Belmar are unnumbered. From the corner to the Clayton house is approx- 
imately 150 feet. Under these circumstances the decision of the Supreme Court in 
th case of Martin v. Orient Insurance Co., 135 A. 464, 5 N. J. Misc. R. 64, which 
held that (quoting 26 C. J. 164, § 203), “If the property is otherwise sufficiently 
identified, or, casting out what is false in the description, there is still enough left 
to clearly point out the place where the property is, a misdescription as to location 
will not avoid the policy,” is binding on us here, and that there was evidence from 
which the jury could find, as they did, that the property here claimed to have been 
insured was the property of the plaintiff which was damaged by the fire, and that 
there was no such false description as would avoid the policy. 
The rule to show cause will be discharged. 


GREENWICH BANK v. HARTFORD FIRE INS. CO. OF HARTFORD, 
CONN., et al. 
Court of Appeals of New York. Dec. 31, 1928. 
164 Northeastern Reporter 876. 

1. INSURANCE—INSURERS HELD LIABLE TO MORTGAGEE UNDER 
STANDARD MORTGAGEE CLAUSES IN FIRE POLICIES, NOT- 
WITHSTANDING TRANSFER OF POSSESSION TO RECEIVER IN 
BANKRUPTCY, INSURED’S FAILURE TO GIVE IMMEDIATE NOTICE 
OF LOSS, AND SUBROGATION CLAUSES (INSURANCE LAW, § 121, 
SUBD. 3). 


Insurance companies /reld liable to mortgagee under standard mortgagee clauses 
inserted in fire policies as provided by Insurance Law (Consol. Laws, c. 28) § 121, 
subd, 3, notwithstanding appointment and transfer of possession to receiver in bank- 
ruptcy, insured’s failure to give immediate notice of loss, and clauses subrogating 
insurers to mortgagee’s rights to extent of payments to mortgagee, if they denied 
liability to mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


2. INSURANCE—BANKS HOLDING TRUST RECEIPTS FOR INSURED 
MERCHANDISE HELD NOT MORTGAGEES, WITHIN MORTGAGEE 
CLAUSES IN FIRE POLICIES. 

Banks holding trust receipts for merchandise insured by fire policies held not 
mortgagees, within mortgagee clauses providing that insurance shall not be inval- 
idated as to mortgagee’s interest by mortgagor’s neglect, or any change in title or 
ownership of propery; reference being to mortgagees in fact, not by mere construc- 
tion of law. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 
3. INSURANCE—APPOINTMENT OF RECEIVER IN BANKRUPTCY HELD 


wo TRANSFER OF “POSSESSION,” RENDERING FIRI 2OLICIES 
VOID. 


Appointment of receiver in bankruptcy held not transfer of possession, within 
fire policies providing that entire policy should be void if any change took place in 
possession of insured property; “possession” meaning not merely custody or occu- 
pancy of property, but physical occupancy of only person on premises or possession 
legally following title. 


(For other cases, see Insurance, Dec. Dig. § 328[10].) 
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4. INSURANCE—WHETHER NOTICE OF LOSS WAS GIVEN WITHIN 
REASONABLE TIME IS LAW QUESTION FOR COURT ON 
a FACTS WARRANTING BUT ONE REASONABLE INFER- 

NCE. 
Whether notice of loss was given by insured within reasonable time is a ques- 
tion of law for the court, where all the facts are conceded, and but one inference 
can reasonably be drawn therefrom. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


5. INSURANCE—UNDER FIRE POLICIES NOT INCLUDING REQUIRE- 
MENT OF IMMEDIATE NOTICE OF LOSS AMONG CONDITIONS 
NONCOMPLIANCE WITH WHICH VOIDS POLICY, NOTICE WITHIN 
REASONABLE TIME IS SUFFICIENT. 

Under fire policies, not including requirement of immediate notice of loss among 
conditions noncompliance with which voids policy, notice must be given within 
reasonable time only; provisions as to procedure after loss being given reasonable 
and fairly liberal construction. 


(For other cases, see Insurance, Dec. Dig. § 539[1]). 


6. INSURANCE—NOTICE OF LOSS WITHIN 12 DAYS AFTER FIRE, AS 
SOON AS RECEIVER IN BANKRUPTCY OR HIS ADJUSTER KNEW 
OF POLICIES, HELD WITHIN REASONABLE TIME. 

Notice of loss, given within 12 days after fire, as soon as insured’s receiver 
in bankruptcy or latter’s adjuster knew of policies, which insurance broker’s clerk 
failed to turn over to adjuster with other policies, as directed by receiver, because 
of his mistaken belief that they did not cover loss, held given within reasonable 
time. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Greenwich Bank against the Hartford Fire Insurance Company 
of Hartford, Conn., and others. A judgment of the Trial Term on a directed 
verdict for plaintiff (127 Misc. Rep. 408, 216 N. Y. S. 315), the jury being waived, 
was reversed as matter of law, and a new trial ordered, by the Appellate Division 
(222 App. Div. 219, 225 N. Y. S. 615), and the named defendant appeals. Affirmed, 
and judgment absolute ordered against defendant on stipulation. 

, Frederick T. Case and Francis X. Hanley, both of New York City, for appel- 

ant. 

Frank C. Laughlin, Thomas G. Frost, and Joseph W. Kirkpatrick, all of New 
York City, for respondent Greenwich Bank. 

Henry C. Burnstine and George E. Netter, both of New York City, for other 
respondents. 

CRANE, J. The Alexandre Works, Inc., domestic corporation, was engaged in 
business on Stewart avenue, Garden City, Long Island, N. Y., as dealer in and 
manufacturer of fur novelties. Its plant consisted of a number of brick buildings, 
containing machinery and personal property of considerable value. The insurance 
amounted to $369,000. On January 9, 1922, it went into bankruptcy, and Percival 
Wilds on that day was appointed receiver, going into possession on January 14, 
1922. . The insurance was reduced to $293,500, covered by 39 policies in various 
companies. On January 29, 1922, a fire occurred, causing slight damage, and on 
February 17, 1922, another fire occurred, resulting in total loss. Thirty of the pol- 
icies, amounting to $240,500 insurance, had been transferred to the name of the 
receiver. The proportionate part of the loss due under these policies has been paid. 
The remaining 9 policies are in litigation in this acton; they were not transferred 
into the name of the receiver. Payment has been resisted under two main conten- 
tions: One, that immediate notice of loss was not given to the companies; the 
other that possession had been transferred out of the insured into the receiver, 
contrary to the terms of the policy. 

The nine policies insured the Alexandre Works, Inc.: “Loss, if any, payable 
to the Hempstead Plains Company, the Greenwich Bank, and the New Netherland 
Bank of New York as their respective interests may appear.” 

The Hempstead Plains Company was a mortgagee under 2 mortgages covering 
the property of the Alexandre Works, Inc., and 5 of the policies contained a mort- 
gagee clause. The Greenwich Bank and the New Netherland Bank of New York 
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did not have a mortgage. “They owned some of the merchandise; it was given on 
trust receipts.” The claims of the banks and of the mortgagee, the Hempstead 
Plains Company, are the ones which are involved in this lawsuit, although the trus- 
tee in bankruptcy is a party representing the Alexandre Works, Inc. 

In reviewing the defenses made by the insurance company, I shall deal with the 
questions in the following order: First, the rights of the mortgagee; second, the 
transfer of possession to the receiver; and, third, the notice of loss given to the 
companies. 

{1] The Hempstead Plains Company, as to 5 of these policies, was a mortgagee, 
protected by a mortgage clause in the policies. This clause does not appear in the 
record. Only one policy is given in full (Plaintiff’s Exhibit 10), which does not 
contain this clause. The other exhibits are abbreviated, 5 of the statements reading: 
“Same assured, payable to same companies as appears in Plaintiff’s Exhibit No. 10 
(mortgagee clause with respect to Hempstead Plains Company attached).” The 
brief for the insurance companies refers to this clause as the “extended standard 
mortgagee clause,” and says that it gave the Hempstead Plains Company a separate 
contractual right, not affected by any act or neglect of the mortgagor or owner. 
If this mortgagee clause has become standardized, the provisions of subdivision 3, 
section 121 of the Insurance Law (Consol. Laws, c. 28), must have been complied 
with. We may fairly assume, therefore, that the copy of the clause contained in 
one of the other briefs is accurate. The following are its provisions: 

“Loss or damage, if any, under this policy, shall be payable to Hempstead 
Plains Company as first mortgagee (or trustee), as interest may appear, and this 
insurance, as to the interest of the mortgagee (or trustee) only therein, shall not 
be invalidated by any act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of sale 
relating to the property, nor by any change in the title or ownership of the property, 
nor by the occupation of the premises for purposes more hazardous than are permit- 
ted by this policy: Provided, that in case the mortgagor or owner shall neglect to 
pay any premium due under this policy, the mortgagee (or trustee) shall, on demand, 
pay the same.” 

This is all that need be quoted for the purposes of this opinion. Under this 
clause, therefore, as to these 5 policies, the appointment of the receiver and the 
transfer of possession to him or the failure of the insured to give immediate notice 
of loss would furnish no defense to the companies as against the Hempstead Plains 
Company. Heilbrunn v. German Alliance Ins. Co., 140 App. Div. 557, 125 N. Y. S. 
374, affirmed 202 N. Y. 610, 95 N. E. 823. 

In this connection, however, another question has arisen. All the policies 
contained the subrogation clause. It reads: “On payment to such mortgagee of 
any sum for loss or damage hereunder, if this company shall claim that as to the 
mortgagor or owner, no liability existed, it shall, to the extent of such payment 
be subrogated to the mortgagee’s right of recovery and claim upon the collateral 
to the mortgage debt, but without impairing the mortgagee’s right to sue or it may 
pay the mortgage debt and require an assignment thereof and of the mortgage.” 

The only benefit of this clause to the companies is in case they are liable to the 
mortgagee, but not liable to the insured; that they have a defense against the insured 
which for some reason, possibly the mortgagee clause, is not good as against the 
mortgagee. In this case, as I shall show later, the companies have no defense, as 
against the insured, for the reason that there was no transfer of possession within 
the meaning of the policy, and that the notice of loss was given in time. 

As to these five policies, therefore, the insurance companies were liable to the 
Hempstead Plains Company under the mortgagee clause. Judgment should have 
been directed in its favor. 

[2] The Greenwich Bank and the New Netherland Bank of New York were 
not mortgagees, and did not come within the benefit of this mortgagee clause as to 
these five policies. They held trust receipts, the nature of which is not stated in 
the record. They had some right of property in the merchandise. Apparently the 
Alexandre Works, Inc., held the merchandise, the title remaining in the banks. As 
between the banks and the company, this may have been in the nature of a condi- 
tional sale or a chattel mortgage. Matter of A. E. Fountain, Inc. (C. C. A.) 282 F. 
816. Under the terms of the policies of insurance, however, the banks were not 
mortgagees; the policies refer to those who are mortgagees in fact, and not by 
mere construction of law. McDowell v. St. Paul F. & M. Ins. Co., 207 N. Y. 482, 
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101 N. E. 457, dealt with a mortgagor and the mortgagee, and a clause which made 
the loss payable to John McDowell, as mortgagee; the policy so stated; this was 
the contract. 

In the nine policies in this case, the banks are not referred to as mortgagees, 
and in the evidence it appears that they are not mortgagees. The Greenwich Bank 
and the New Netherland Bank of New York, therefore, under these policies, stood 
in no better position than the insured. Moore v. Hanover Fire Ins. Co., 141 N. Y. 
219, 36 N. E. 191. Whatever rights they have, they must derive by and through 
it. The Hempstead Plains Company, as to the 4 policies which did not have 
annexed the “standard form extended mortgagee clause” is probably in a better 
position than the banks, because it does appear from the evidence to be a mortgagee 
in fact, and, therefore, comes within that provision of the policy headed, “Mortgage 
Interests.” This is not a standard mortgagee clause, but is a part of the policy 
itself. A similar provision was construed by us in the McDowell Case, and no 
doubt that case is applicable to the Hempstead Plains Company, in so far as the 
facts here support the application. I will not, however, pause to deal with this 
distinction, but treat the rights of the banks under the 9 policies and the rights 
of the Hempstead Plains Company under the 4 policies as though they were the 
same. 

[3] Was there a transfer of possession by the appointment of the receiver 
within the meaning of the policies? The policies provided: “This entire policy 
shall be void * * * (d) if any change, other than by the death of an insured, take 
place in the interest, title or possession of the subject of insurance (except change 
of occupants without increase of hazard).” The insurance companies insist that 
the appointment of the receiver in bankruptcy a month and a half before the fire 
made void this policy. We are not dealing with title, but with this clause regarding 
possession. Title to the property passed to the trustee in bankruptcy after the fire, 
March 24, 1922. The question now is solely one of possession. The word “posses- 
sion” has various meanings. We speak of one having title to property as possessing 
such property; it may also have a very broad meaning when applicable to tax litiga- 
tion. U. S. v. Whitridge, 231 U. S. 144, 34 S. Ct. 24, 58 L. Ed. 159. Here it is 
used in a contract, and the question is: What meaning have the parties given to 
it? What is the possession, the transfer of which voids the contract, 

Occupancy is possession, and occupancy may take under its control an entire 
plant and all the buildings. Possession in this policy means something different 
than occupancy. Change in occupants does not invalidate the policy without an 
increase of hazard. Is the receiver an occupant within the meaning of this excep- 
tion? By order of the court in bankruptcy proceedings, he is put into the possession 
of the property as a custodian, to hold it for the benefit of all parties interested 
until a trustee is appointed, or until otherwise disposed of. He is a custodian, act- 
ing in behalf of the court, but takes no title. In this sense he is an occupant, and 
there is nothing here to show in this case that, by reason of. this occupancy or this 
possession, the risk was increaed. This word “possession,” therefore, must mean 
something more than entering the property and holding it as custodian, or entering 
it and retaining it as an occupant. What other possession can there be than the 
possession of one who occupies the premises physically by being on them, and being 
the only person on or in them? There is that possession which legally follows the 
title. Therefore some of the cases which have passed upon this clause in the insur- 
ance pdlicies have held that possession means title. Whichever of these reasons is 
assigned, the cases are numerous which hold that the appointment of a receiver is 
not such possession as is transferred within the meaning of this clause in the pol- 
icies. Keeney v. Home Ins. Co., 71 N. Y. 396, 27 Am. Rep. 60; Walradt v. Phoenix 
Ins. Co. of Hartford, 136 N. Y. 375, 32 N. E. 1063, 32 Am. St. Rep. 752: Bowling 
v. Continental Ins. Co.. 86 W. Va. 164, 103 S. F. 285, 17 A. L. R. 376; Budelman 
v. American Ins. Co., 297 Ill. 222, 130 N. E. 513: Marcello v. Concordia Fire Ins. 
Co., 234 Pa. 31, 82 A. 1090, 39 L. R. A. (N. S.) 366; Rumsey v. Phoenix Ins. Co. 
(C. C.) 1 F. 396; Gordon v. Mechanics’ & Traders’ Ins. Co., 120 La. 441, 45 So. 384, 
15 L. R. A. (N. S.) 827, 124 Am. St. Rep. 434, 14 Ann. Cas. 886; Fuller v. New 
York Fire Ins. Co., 184 Mass. 12, 67 N. E. 879; Georgia Home Ins. Co. v. Bartlett, 
91 Va. 305, 21 S. E. 476, 50 Am. St. Rep. 832; Thompson v. Phcenix Ins. Co., 136 
U. S. 287, 10 S. Ct. 1019, 34 L. Ed. 408; Southern Pants Co. v. Rochester German 
Ins. Co., 159 N. C. 78. 74 S. E. 812; Lancashire Ins. Co. v. Boardman, 58 Kan. 339, 
49 P. 92, 62 Am. St. Rep. 621. 
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Some of these cases have held that the possession was not that oi the receiver, 
but the possession of the court, and that this was not a change of possession within 
the meaning of the policy. That a receiver going into possession in bankruptcy 
proceedings may very materially increase the risk is not difficult to foresee. All 
work generally stops; the insured is apt to lose interest in his property and its 
upkeep; the vigilance which watches over a prosperous going concern is keener 
than that which is to prserve it merely for creditors. Many things may be suggested 
in favor of a ruling that the possession of a receiver is such a transfer of rights 
over property as to void a policy of insurance, and in and of itself does increase 
the. risk. 

If this were a new question, presented for the first time, we might be more 
patient in listening to this plea of the insurance companies. The rule to the contrary, 
however, has been deeply written into the law, and the companies continue to use 
the same phrase in their policies, with this interpretation which has been given to it 
by the courts. It is too late now to construe these words differently from the 
meaning given to them by the above authorities. 

[4, 5] The trial court held that notice of loss was not given in time. As all 
the facts were conceded, and there were no different inferences to be drawn from 
them, his ruling was clearly one of law, as his opinion indicates. The Appellate 
Division reversed and sent the case back for a new trial, holding that the 12 days 
which elapsed between the fire and the notice of loss were not fatal as matter of 
law. The case comes here upon a stipulation for judgment absolute given by the 
insurance companies, so that, if notice was given within reasonable time, as matter 
of law, the appellants must lose. 

The fire causing the total loss occurred February 17, 1922. Notice of loss was 
given on March Ist to the insurance companies which had issued these nine policies. 
3ut this is not the whole story. The policies in standard form contained this clause: 

“Requirements in Case of Loss—The insured shall give immediate notice in 
writing, to this company, of any loss or damage, protect the property from further 
damage, forthwith separate the damaged and undamaged personal property, put it 
in the best possible order, furnish a complete inventory,” etc. 

These requirements are not included within the provisions which are said to 
make the policy void unless complied with. We may assume that whatever penalty 
follows from failure to meet these requirements is applicable alike to each and 
every one of them. Unless immediate notice is given, it is said that the policy is 
void. Does this also follow if the property is not protected from further damage, 
or separated from the undamaged property, or not put in the best possible order? 
And if not, why not? The penalty which follows from the failure to comply with 
any of these requirements is stated at the end of the policy: “No suit or action 
on this policy, for the recovery of any claim, shall be sustainable in any court of 
law or equity unless all the requirements of this policy shall have been complied 
with.” Some courts have held, under policies different in form, that the require- 
ment to give immediate notice does not void the policy, but delays action or payment 
until such notice is given. Dixon v. State Mutual Ins. Co., 34 Okl. 624, 126 P. 794, 
L. R. A. 1915F, 1210; Mason v. St. Paul Fire & Marine Ins. Co., 82 Minn. 336, 338, 
85 N. W. 13, 83 Am. St. Rep. 433; Kahnweiler v. Phoenix Ins. Co. of Brooklyn 
(C. C.) 57 F. 562; Hirsch-Fauth Furniture Co. v. Continental Ins. Co. (D. C.) 24 
F. [2d] 216; 5 Joyce on Insurance, p. 5483. 

[6] In this state, however, we have held that notice of loss must be given with- 
in a reasonable time, and that if there be no question on the facts, reasonable time 
is a question of law for the court. Solomon v. Continental Fire Ins. Co., 160 N. Y. 
595, 55 N. E. 279, 46 L. R. A. 682, 73 Am. St. Rep. 707; Bennett v. Lycoming Coun- 
ty Mutual Ins. Co., 67 N. Y. 274; Matthews v. American Cent. Ins. Co., 154 N. Y. 
449, 48 N. E. 751, 39 L. R. A. 433, 61 Am. St. Rep. 627; Carpenter v. German Amer- 
ican Ins. Co., 135 N. Y. 298, 31 N. E. 1015. The notice of loss in this case under 
all the circumstances, as I shall explain them, was given within a reasonable time. 

The Alexandre Works, Inc., as above stated, had reduced its insurance to $293,- 
500, represented by 39 separate and distinct policies of insurance. The insurance had 
been covered and the policies obtained by Joseph Bookstaver, an insurance broker 
doing a general insurance business. The actual work in connection with this insur- 
ance was handled by Elias Klein, an employee of Bookstaver. Before the fires, 
Klein had been instructed by Mr. Geist, one of the officers of the Alexandre Works, 
Inc., to effect some change in the interest of a mortgagee on one of the policies, and 
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later undertook to transfer all the policies into the name of the receiver. He col- 
lected all the policies, going to Garden City for some, and to “different sources” for 
the others. Before the fire, he had all the 39 policies. Thirty of them had been 
transferred into the name of the receiver. The 9 here in question were still in force, 
had never been canceled, but had not been changed into the name of the receiver. 
The receiver did not know what insurance there was upon the property. Klein had 
all the policies. 

When the fire occurred, adjusters were appointed, as is customary, to settle the 
loss and to collect under the policies. The adjuster selected by Percival Wilds, the 
receiver, was Lyons, Stadholz & Co., to whom Klein was asked to turn over all the 
policies. This he attempted to do, after the first fire of January 29. The loss at 
this fire was very slight. Notice of loss was sent by this adjuster or its represen- 
tative, Albert M. Isaacs, to all the companies represented by the policies turned 
over by Klein. When the fire of February 17 occurred, there was a total loss. The 
adjuster for the receiver had the policies, and he gave notice to the companies of 
the loss. When it came to making up the inventories of this loss, it was necessary 
to consult the general manager of the Alexandre Works, Inc. For the first time it 
was then discovered that 9 policies were missing. The manager discovered the fact 
and told the adjuster. Klein had failed to turn over the 9 policies here in 
question. He had been instructed by the receiver, after the first fire, to turn over 
all policies which he had collected, and which he had in his possession, to the ad- 
juster for the receiver. He failed to turn over these 9 policies. As soon as the 
adjuster learned this, he gave immediate notice of loss to the companies issuing these 
policies, and this within 12 days after the fire. The notice was given to these 9 
companies on March 1, 1922. 

After the first fire, as well as after the second fire, the companies under the 30 
policies appointed representatives of the General Adjustment Bureau as adjusters. 
These same adjusters represented the companies under these 9 policies, on which 
notice of loss was not given until March 1. Klein had failed to turn over these 9 
policies, as he was told to do by the receiver, because 30 of them had been transfer- 
red to the name of the receiver, and these 9 had not been so transferred. He “as- 
sumed that those particular companies would not be liable for the particular loss.” 
He concluded that the total amount of insurance was only $240,500, instead of 
$293,500. Here was a clear mistake of fact, and an assumption of authority which 
he did not possess. Order of United Commercial Travelers of America v. McAdam 
(C. C. A.) 125 F. 358; Melcher v. Ocean Accident & Guarantee Corporation, 226 N. 
Y. 51, 123 N. E. 81. Klein had been instructed to turn over all policies—a clerical 
act; he kept out these 9 under the mistaken belief that they did not cover the loss. 

It is conceded that as soon as knowledge of this additional insurance was dis- 
covered by the receiver and his adjuster, immediate notice of loss was given to the 
companies. Here we have a delay of 12 days in giving notice of loss, due to the 
mistake of a clerk. Thirty-nine policies were to be turned over to an adjuster; the 
clerk had them all in his possession, and turned over 30 under some notion of his 
that 9 did not apply. Neither the adjuster nor the receiver knew anything about 
these nine policies. As soon as their existence was discovered, immediate notice was 
given to the companies, as required by the policies. All this happened within a per- 
iod of 12 days after the fire. The position of no one was changed in the mean- 
time. The adjusters of the 30 companies, who were also the adjusters of these 9 
companies, knew of the fire of the 17th, and of the total loss. 

What reason is there for placing a narrow and strict construction upon the 
words, “immediate notice of loss’? When we consider that this is not made one 
of the conditions which voids the policy, but is linked up to those provisions relating 
to requirements after the loss, we should give this policy a reasonable interpretation, 
and a fairly liberal construction. Such is the law. A liberal construction alwavs 
obtains with reference to the procedure after loss. McNallv v. P. Ins. Co., 137 N. 
Y. 389, page 398, 33 N. E. 475; Paltrovitch v. Phoenix Ins. Co., 143 N. Y. 73. 77, 37 
N. FE. 639, 25 L. R. A. 198; Sergent v. Liverpool & London & Globe Ins. Co., 155 
N. Y. 349, 49 N. E. 935: Glazer v. Home Ins. Co., 190 N. Y. 6, 11, 82 N. E. 727: 
Matthews v. American Central Ins. Co., 154 N. Y. 449, 457, 48 N. E. 751, 39 L. R. 
A. 433, 61 Am. St. Rep. 627. 

The fire occurred; there is no fraud; the loss has been sustained; the policies 
covered the loss; and this point relates to those things which must be done by the 
insured in connection with the remedy. He must give immediate notice of the loss, 
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which we have held repeatedly means notice within a reasonable time. Notice given 
as soon as the receiver or his representative knew of the existence of the policies, 
which a clerk had concealed, and within 12 days after the fire, is given within a rea- 
sonable time. 

The rule has been repeatedly stated that a reasonable time, when the facts are 
undisputed and different inferences cannot reasonably be drawn from the facts, is 
a question of law. Wright v. Bank of Metropolis, 110 N. Y. 237, 249, 18 N. E. 79, 
1 L. R. A. 289, 6 Am. St. Rep. 356; Travelers Ins. Co. v. Pomerantz, 246 N. Y. 63, 
158 N. E. 21; Bennett v. Lycoming County Mut. Ins. Co., supra. This is one of 
those general rules, however, which is sometimes difficult of application, and re- 
sults in the question being left to a jury when it is near the border line. Carpen- 
ter v. German American Ins. Co., 135 N. Y. 298, 303, 31 N. E. 1015. 

There are one or two other points raised by the insurance companies, but we 
need not discuss them, as in our judgment they have been rightly disposed of. 

The order should be affirmed, and judgment absolute ordered against the appel- 
lant on the stipulation, with costs in all courts. 

Cardozo, C. J., and Pound, Andrews, Lehman, Kellogg, and O’Brien, JJ., con- 
cur. 

Order affirmed, etc. 

GLOBE & RUTGERS FIRE INS. CO. v. GENERAL ADJUSTMENT BUREAU. 
Court of Appeals of New York. Dec. 31, 1928. 
164 Northeastern Reporter 890. 
INSURANCE—DEFENDANT INSURANCE ADJUSTER HAD BURDEN OF 

PROVING, WHERE SOME ITEMS WERE OVERVALUED, ADJUST- 

ED LOSS DID NOT EXCEED LOSS BECAUSE OF SOME UNDER- 

VALUATIONS. 

In suit by insurer against adjuster, burden was on adjuster to show that, where 
certain items in proofs of loss upon which loss was adjusted were largely over- 
valued, adjusted loss did not exceed fire loss because of undervaluation of other 
items, since, if certain items in proofs of loss were largely overvalued, prima facie 
insurer suffered injury. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Globe & Rutgers Fire Insurance Company against the General 
Adjustment Bureau. From a judgment (223 App. Div. 32, 227 N. Y. S. 250), re- 
versing on the law and facts a judgment entered on a verdict of a jury in favor 
of the plaintiff, and dismissing the complaint, plaintiff appeals. Judgment of the 
Appellate Division modified, and, and as modified, affirmed. 

Robert Kelly Prentice, of New York City, for appellant. 

Edgar J. Nathan and Brison Howie, both of New York City, for respondent. 

Per CurtAM. Held, the dismissal of the complaint was error. 

There being testimony from which the jury might infer lack of diligence on 
the part of the defendant’s agent, there was also testimony sufficient to support a 
recovery. If certain items in the proofs of loss presented by the insured to the in- 
surer, and upon which the loss was adjusted, were largely overvalued, prima facie 
the plaintiff suffered injury. If in fact the adjusted toss did not exceed the fire 
loss because of undervaluation of other items, the burden was on the defendant to 
show that fact. 

The judgment of the Appellate Division should be modified by striking out the 
direction for dismissal of the complaint and by granting a new trial, and as so 
modified affirmed, with costs in this court and in the Appellate Division to abide the 
event. 

Cardozo, C. J., and Pound, Crane, Andrews, Lehman, Kellogg, and O’Brien, JJ. 
concur. 

Judgment accordingly. 


PINSKY v. MINNEAPOLIS FIRE & MARINE INS. CO. 
Supreme Court, Appellate Division, First Department. March 1, 1920. 
233 New York Supplement 160. 
2. INSURANCE—“80 PER CENT. CLAUSE” OF NEW YORK STANDARD 
FIRE POLICY DID NOT APPLY TO SMALL PARTIAL LOSS. 
“80 per cent. clause” in New York standard fire insurance policy did not apply 
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io small partial loss, where insurance was many times the value of the property 

destroyed. 

(For other cases, see Insurance, Dec. Dig. § 501.) 

3. INSURANCE—BLANKET FIRE POLICIES MUST CONTRIBUTE THEIR 
FULL AMOUNT WITH SPECIFIC POLICIES, FIRST ON ITEM SUF- 
FERING GREATEST LOSS, AND THEREAFTER ON NEXT GREAT- 
EST LOSS, UNDER “CONNECTICUT RULE.” 

Where fire insurance policy issued by defendant insured merchandise and furni- 
ture, respectively, in specific sums and provided that company should not be liable 
for greater proportion of any loss than amount insured thereby bears to total in- 
surance, and insured property was also covered by two blanket policies, held that, for 
purpose of determining pro rata liability of defendant, the blanket policies will be 
required to contribute their full amount with defendant’s specific policy, first on item 
on which loss was greatest, and thereafter unexhausted balance of blanket insurance 
will contribute its proportion, with specific insurance, to next largest loss, under 
“Connecticut rule.” 


(For other Cases, see Insurance, Dec. Dig. § 504.) 

Submission of controversy between Herman Pinsky and the Minneapolis Fire & 
Marine Insurance Company, on an agreed statement of facts, pursuant to Civil Prac- 
tice Act, $$ 546—548. Judgment directed for plaintiff for $386.06, without costs. 

Argued before Dowling, P. J., and Merrell, McAvoy, Martin, and Proskauer, 
53. 


Abraham H. Sarasohn, of New York City, for plaintiff. 

S. Us Rosenblum, of New York City (D. I. Rosenblum, of New York City, 
of counsel), for defendant. 

Merreu, J. This controversy arises through a fire loss sustained by plaintiff’s 
assignor, Solomon Raisin, and involves the pro rata liability of the defendant under 
the terms of a policy of fire insurance issued by defendant upon a stock of mer- 
chandise and fixtures owned by the insured. It is stipulated in the agreed statement 
of facts that Solomon Raisin, plaintiff's assignor, owned a stock of merchandise 
and fixtures located at 862a Tremont avenue, borough of the Bronx, New York 
City, and that on the Ist day of May, 1923, the defendant, a foreign corporation 
incorporated under the laws of the state of Minnesota, and duly licensed to transact 
the business of fire insurance in the state of New York, and having an office for 
the transaction of its business in the city and county of New York, insured said 
Raisin against loss by fire as follows 

$2,000 on stock of merchandise, not hazardous, and extrahazardous, including 
materials, supplies of every description, boxes, full and empty packages, samples, 
labels, and advertising matter, and $1,000-on furniture, fixtures, apparatus, and ma- 
chines of every description, including counters, cabinets, labels, showcases, shelving 
and partitions, mirrors, pictures, paintings, engravings and their frames at not ex- 
ceeding cost, safes, figures, stands, and racks, trucks, scales, and tools, electric mo- 
tors, wiring and apparatus, typewriting and counting machines, graphophones, phono- 
graphs, and all fixtures, and attachments and records, presses, index books, indices, 
records, reports, ratings, drawings, designs and labor thereon, curiosities, papers, 
pamphlets, manuscripts, maps and models, shades, carpets, and other floor covering, 
wearing apparel and personal effects, trunks, stationery, law books and other books, 
paper, twine, and other supplies, show cards and stock boxes, flags, awnings and 
signs, prismatic glasses and their frames, for the period of one year, commencing 
on the Ist day of May, 1923, and ending on the Ist day of May, 1924, and that the 
defendant promised and agreed to pay the plaintiff’s assignor all direct loss and dam- 
age by fire to the said property within 60 days after the plaintiff’s assignor should 
furnish due notice and satisfactory proof of loss. 

The policy of insurance was in the form known as the standard fire insurance 
policy of the state of New York, and contained, among others, the following pro- 
vision: 

“Pro Rata Liability. This company shall not be liable for a greater proportion 
of any loss or damage, than the amount hereby insured shall bear to the whole 
insurance covering the property, whether valid or not, and whether collectible or 
not. 

It was further stipulated that at the time of the occurrence of the fire referred 
to therein there was other insurance covering the said property in the sum of $5,- 
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500, $3,000 of which insurance was under a policy of insurance issued by the Com- 
mercial Union Insurance Company, and $2,500 thereof was insured under a policy 
of insurance issued by the Insurance Company of North America. These last two 
policies were known as “blanket policies,” and covered the property of said Solomon 
Raisin, consisting of stock and merchandise and fixtures located in the premises 
aforesaid, without specifying or dividing the coverage separately as to stock and as 
to fixtures. On or about October 4, 1923, while the said policies of insurance were 
in full force and effect, a fire occurred at the said premises, 862a Tremont avenue, 
and the property of plaintiff’s assignor located at said place and insured under the 
policies of insurance above mentioned was damaged by the said fire. Due notice of 
the occurrence of said fire was given to the insurance companies above mentioned, 
and thereafter plaintiff’s assignor and the defendant agreed that the value of the 
stock of merchandise of plaintiff's assignor insured under defendant's policy of in- 
surance and located at the place above mentioned was, immediately preceding the 
fire, the sum of $2,000, and that the damage caused thereto by said fire was $992.92; 
that the value of the fixtures of the assured in said premises and covered by said 
policies was $2,700, and that the damage sustained by plaintiff's assignor as the re- 
sult of said fire to the said fixtures was $700. 

It was further stipulated that the plaintiff’s assignor duly complied with all the 
terms and conditions of the policy of insurance on his part to be complied with, and 
that more than 60 days have elapsed since the ascertainment of the amount of loss; 
that thereafter the said Solomon Raisin assigned the aforesaid claim against the de- 
fendant to the plaintiff herein, who has ever since been and still is the owner and 
holder thereof. The controversy which has arisen and which is submitted to this 
court upon the agreed statement of facts is the question as to the amount the de- 
fendant is liable for under the provisions of the policy of insurance relating to pro 
rata liability above quoted, and what, if any, is the proportion of the loss and dam- 
age that the defendant’s policy bears to the whole insurance covering the property. 

[1-3] Rather widely divergent claims are asserted by the plaintiff and by de- 
fendant as to the latter’s liability under its policy issued to plaintiff’s assignor. It 
is the plaintiff’s contention that the defendant is liable to pay to plaintiff, of the 
total loss sustained of $1,692.92, the sum of $740.74. To arrive at this amount the 
plaintiff adopts a calculation whereby the policies covering the loss are divided into 
two classes, the first class consisting of the defendant’s policy with a specific amount 
upon the fixtures and a specific amount upon the stock damaged, and the other class 
consisting of the blanket policies covering both stock and fixtures without any spe- 
cific amount upon the fixtures or any specific amount upon the stock. The plaintiff 
then ascertains the limit of liability of each class of policies. The limits of liability 
for all classes of policies are then added together, and, since the aggregate limit 
of liability necessarily exceeds the amount of the loss, the proportion of liability of 
each class is ascertained by multiplying the limit of liability of said class by the 
amount of the loss and dividing the result by the amount of the total limit of liabil- 
itv. Finally, the total liability under the blanket policies is then divided between 
all the policies in the blanket form in accordance with the amount of each policy. 

In order to apportion the defendant’s liability under such calculation, the plain- 
tiff seeks to ascertain its limit of liability, and to do so assumes the existence of an 
80 per cent. clause in the policy. The agreed statement of facts contains only the 
pro rata liabilitv clause, and no mention is made of any 80 per cent. clause in the 
defendant’s policy, and therefore it cannot be considered upon this submission. 
And, further, in no event would such 80 per cent. clause apply to this small partial 
loss, where the insurance was many times the value of the property destroved. 
Therefore the plaintiff’s calculation, whereby he seeks to arrive at the limit of lia- 
bility of the defendant under its policy, is upon an erroneous premise, and cannot, 
under any circumstances, be considered. The plaintiff arrives at the sum of $740.74 
as the result of his calculation of the defendant’s liability upon the stock and upon 
the fixtures, bv adding the “limit of liabilitv” of all classes of insurance, and then 
apportioning the amount of loss between both classes of insurance. each paving 
such proportion thereof as its “limit of liability” bears to the total of both limits. 

The plaintiff cites no decision of the courts wherein the method of calculation 
which he has adopted has heen used. Under the plaintiff's method the liabilitv of 
the blanket insurer is placed upon the same footing as that of the specific insurer. 
Such apnortionment was rejected in the well-considered case of Grollimund v. Ger- 
mania Fire Ins. Co., a case arising in the Court of Errors and Appeals of the state 
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of New Jersey, and reported in 82 N. J. Law, at page 618, 83 A. 1108, L. R. A. 
1915B, 509. In that case the court adopted the so-called “Connecticut rule,” to the 
effect that the blanket policies should be held to cover to their full amount every 
item of property described in said policies, because the blanket policy is the greater 
risk, and would have to pay the entire amount of the loss sustained on either item, 
if there were no other insurance. 

The rule for which the defendant contends was adopted in the case of Schmael- 
zle v. London & L. Fire Ins. Co., 75 Conn. 397, 53 A. 863, 60 L. R. A. 536, 96 Am. 
St. Rep. 233. The Connecticut rule has been styled by some text-writers as the 
“gradual reduction” rule. It seems to us that the Connecticut rule is the safest 
and most logical rule to be adopted in the case at bar. In Schmaelzle v. London & 
L. Fire Ins. Co., supra, there was insurance to the amount of $55,000, covered by 
blanket policies on building, machinery, and stock, each policy containing a contri- 
bution clause. There was also $5,000 of insurance in three policies covering the 
same property as the blanket policies, but distributed specifically upon the building, 
on the stock, on the machinery, and on a shed on the property. The sound value 
of the whole property was $59,982, $20,586 being for the building, $11,085 for the 
stock, $28,111 for the machinery, and $200 for the shed. A fire occurred with a 
total loss of $42,953. The loss on the building was $15,115; on the stock, $11,085; 
and upon the machinery, $16,753. There was no loss upon the shed. A contro- 
versy arose between the insurers as to the proportion which each should pay of such 
loss. The Connecticut Supreme Court of Errors held that the blanket policy covers 
to its full amount every item of property described in it, and, applying the rule of 
having the blanket policies contribute to their full amount with the specific, first on 
the item on which the loss was greatest, to wit, the machinery, and on which the 
specific insurance amounted to $1,498.64, the blanket and the specific insurers paying 
their respective proportions toward that item, the court then applied the unexhaust- 
ed balance of the blanket insurance remaining after payment of the machinery item 
to contribute with the $1,634.88 specific insurance on the next largest loss, which 
was the building, and which loss amounted to $15,115, the blanket and specific each 
paying its proportion, and then the entire unexhausted balance of the blanket insur- 
ance, left after payment of the losses on machinery and building, to contribute with 
the specific insurance on the stock, $1,839.21, towards the payment of the balance of 
the loss on the stock. 

The rule adopted in the Schmaelzle Case seems to be the same as that adopted 
in Grollimund v. Germania Fire Ins. Co., 82 N. J. Law, 618, 83 A. 1108, L. R. A. 
1915B, 509, and appears to have been the rule adopted in several other jurisdictions. 
Page et al. v. Sun Insurance Office (C. C. A.) 74 F. 203, 33 L. R. A. 249; Sherman 
v. Madison Mut. Ins. Co., 39 Wis. 104. In Page et al. v. Sun Insurance Office, su- 
pra, the Circuit Court of Appeals held, under similar circumstances, under -a policy 
providing that the company shall not be liable for a greater proportion of any loss 
on the property described therein than that which the amount insured shall bear to 
the whole insurance covering such property, as follows: 

“First. Compound policies insuring the property described in such a policy, and 
other property, cover the property so described, to their full amount, in case of a 
loss upon the property described in the specific policy, and no loss on the other 
property described in the compound policies. Second. In such a case the company 
issuing the specific policy is liable for no greater proportion of the loss than that 
which the. amount of such policy bears to the total amount of both the compound 
and specific policies covering the property it describes’—[citing] Merrick v. [Ger- 
mania. Insurance Co., 54 Pa. St. 277, 281, 282, 284.” 

Under the so-called Connecticut rule, for which the defendant contends, appor- 
tioning the loss between the blanket and specific insurance, the defendant’s propor- 
tion of the loss to the stock would be $264.78, and upon the fixtures $121.28, in all 
$386.06. These amounts are arrived at in the following manner under the Connecti- 
cut rule: The total insurance upon the stock was $7,500, of which amount the de- 
fendant insured the stock for $2,000, the blanket policy of the Commercial Union 
for $3,000, and the blanket policy of the Insurance Company of North America 
for $2,500. Upon this stock there was a conceded loss of $992.92. The defendant’s 
insurance thereon, being $2,000, was for 4/15 of the loss on the stock, and amount- 
ed to $264.78; the Commercial Union policy for $3,000 covered 6/15 of the loss, and 
it was chargeable with $397.17 of such loss; the Insurance Company of North 
America insured for $2,500 and represented 5/15 of the loss, and its aun omer 
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— to $390.97. Upon the payment of such loss of $992.92, the blanket policies 
the Commercial Union and of the Insurance Company of North American were 
soled by $728.14. 

This left an unexhausted balance of blanket insurance of $4,771.86, to the ex- 
tent of which the blanket insurance should contribute with the specific insurance of 
the defendant of $1,000 on the second item in the detendant’s policy, covering furni- 
ture, fixtures, etc., towards the payment of the loss of $700 on that item. The 
_ insurance, with which the $700 loss on the second item is to be paid, amounts 

5,771.86, and the defendant, therefore, is chargeable with the payment of 
1000 73771 86 of said $700, amounting to $121.28. The share the Commercial Union 
should bear of said loss on fixtures is 2603 /5771.86, or $315.68; and the share of 
the Insurance Company of North America therein would be 2169 /5771.86, or $263.- 
04. The Connecticut rule, upon which this above calculation is made, is based 
upon the theory that a blanket policy is a greater risk than a specific policy, and that, 
equitably, the greater risk is attended by the larger loss. 

In issuing a blanket policy covering all the items of property involved, I think 
it must be held that the underwriter assumes the risk of the full amount of the 
policy on each and every one of the items covered, and obligates itself to pay on 
either or all of the items whatever loss may occur until the entire policy is exhaust- 
ed. As was said in Grollimund v. Germania Fire Ins. Co., supra: “It is axiomatic 
that a blanket policy is a greater risk than the specific, and in natural equity the 
assumption of the greater risk is not inequitably attended by larger loss. * * * In 
the very nature of the two contracts [referring to blanket and specific policies] 
there is great difference in the risk assumed.” 

We are therefore of the opinion that the so-called Connecticut rule should be 
adopted in apportioning the amounts to be paid by the various companies under 
said policies, and that the amount which the plaintiff should recover of the defend- 
ant upon the two items contained in the defendant’s policy is $386.06. 

{4] The plaintiff claims interest upon the amount due from defendant. The 
parties, however, stipulated that the plaintiff should have judgment against the de- 
fendant for the amount which the court should decide was the defendant’s propor- 
tion of the loss sustained. We think, therefore, under such stipulation, we are not 
authorized to include interest in the amount awarded. Judgment is therefore di- 
rected in favor of the plaintiff against the defendant for the sum of $386.06, and, 
as stipulated, without costs. 


Judgment directed in favor of plaintiff for $386.06, without costs. Settle order 
on notice. All concur. 


FIDELITY UNION FIRE ‘INS. CO. v. PRUITT. (No. 10322.) 
Court of Civil Appeals of Texas. Dallas. Nov. 24, 1928. 
Rehearing Denied Jan. 25, 1929. 

13 Southwestern Reporter 717. 

1. INSURANCE—INSURER COULD NOT DEFEAT FIRE POLICY FOR 
OWNER’S FAILURE TO OCCUPY PREMISES, UNLESS SHOWING 
FAILURE WAS MATERIAL TO RISK OR CONTRIBUTED TO LOSS 
(REV. ST. 1925, ART. 5043). 

In suit on fire policy. insurer could not escape liability to insured for breach 
of contract by owner’s failure to occupy premises, where insurer failed to show 
that breach was material to risk, or that it actually contributed to destruction of 
building by fire, under Rev. St. 1925, art. 5043, requiring insurers to allege and prove 
materiality of matter misrepresented, or that it actually contributed to contingency 
on which policy became due and payable. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 


2. INSURANCE—INSURER COULD NOT DEFEAT RECOVERY ON FIRE 
POLICY FOR INSURED’S MISREPRESENTATION, WITHOUT AL- 
LEGING NOTICE OF REFUSAL TO BE BOUND WITHIN REASON- 
ABLE TIME AFTER DISCOVERING MISREPRESENTATION (REV. 
ST. 1925, ART. 5044). 


Insurer, to defeat liability on fire policy for owner’s failure to occupy premises 
as represented was required to allege that within reasonable time after discovery 
of falsity of representation relied on as defensive matter it gave notice to insured 
that it would not be hound by contract, under Rev. St. 1925. art. 5044, requiring in- 
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surer to give notice of defense, and cross-bill by insurer, failing to allege notice, 

was insufficient. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

3. INSURANCE—STATUTE REQUIRING FROM INSURER, ALLEGING 
MATERIALITY OF MISREPRESENTATION, NOTICE TO INSURED, 
APPLIED TO FIRE AND OTHER INSURANCE (REV. ST. 1925, ARTS. 
5043, 5044). 

Provisions of Rev. St. 1925, arts. 5043, 5044, requiring insurer, seeking to avoid 
liability on policy, to prove materiality of misrepresentation or its contribution to 
loss, and that notice was given insured of refusal to be bound by policy within rea- 
sonable time after discovery of false representation, applied to fire as well as other 
kinds of insurance contracts. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


Appeal from District Court, Dallas County; T. A. Work, Judge. 

Suit by J. F. Pruitt against the Fidelity Union Fire Insurance Company, in 
which defendant filed a cross-bill. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Collins & Houston, of Dallas, for appellant. 

Loongy, J. J. F. Pruitt sued Fidelity Union Fire Insurance Company on a fire 
policy for $2,000, issued by defendant on a building belonging to plaintiff. Defend- 
ant admitted the issuance of the policy, the destruction of the building by fire, al- 
leged that the loss, if any, under the policy, was payable to two lien creditors as 
their interest might appear, admitted liability to the lien creditors (under article 
4931, R. S. 1925), and showed that it had paid the amount of the policy in full to 
these creditors, and thus had fully discharged its liability. 

In a cross-bill, defendant, while acknowledging liability to the lien creditors 
under the statute, alleged that it was not liable to plaintiff, because of the violation 
by him of the contract of insurance, and that, by reason of payments made to the 
creditors, defendant became subrogated to their rights, and, in addition, had become 
the assignee of their claims. It prayed that plaintiff take nothing, and that it have 
judgment against him on its cross-bill for the amount paid in discharging these liens, 
with foreclosure of same on the real estate involved. 

Plaintiff answered the cross-bill by a generial denial and plea of estoppel. In 
this status of the pleadings, the case was tried to the judge, and resulted in judg- 
ment against plaintiff in his suit on the policy, and against the defendant on its 
cross-bill. Defendant has appealed, without a statement of facts. 

Only one question is presented for discussion; that is: Did the failure of the 
judge to file findings and conclusions probably prevent appellant from making a 
proper presentation of the case to this court? If so, prejudicial error is shown, and 
the case should be reversed; otherwise, it should be affirmed. In Galveston, H. & 
S. A. v. Stewart & Threadgill, 257 S. W. 526, 529, Judge Hamilton, for the Com- 
mission of Appeals, after an exhaustive examination of numerous decisions on the 
subject, announced the status of the law as follows: 


“Then, since the failure of the trial judge to file findings of fact and conclu- 
sions of law where no statement of facts is filed always constitutes reversible error 
unless from the record it affirmatively appears that the failure did not injure appel- 
lee, the only beneficial effect coming to appellee by the filing of a statement of facts 
flows from a showing made thereby that appellant was not injured by such failure. 
Unless the statement of facts or some other part of the record shows that no in- 
jury was done appellant by the failure to file findings and conclusions, the cause 
will be reversed because of such error. If it appears from the record and the state- 
ment of facts, where one is filed, that no harm resulted to appellee [appellant] from 
the trial judge’s failure to file his findings and conclusions, such failure will not be 
cause for reversal. In such instance to reverse the case would be to do a vain 
thing. This the courts will not do.” 


As no statement of facts was brought up, we must determine from the record, 
in other respects, whether the failure of the judge to file findings and conclusions 
was or was not prejudicial to appellant, and this brings us to inquire whether de- 
fendant in its cross-bill alleged facts showing that it was not liable to plaintiff on 
the policy. Its material allegations on this issue, are these: 


“Said policy also provided and it was stipulated and agreed by and between 
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plaintiff and defendant therein, that the property insured by said policy should be 
occupied by the owner. It was also agreed by and between plaintiff and defendant, 
and expressly stipulated in the policy as follows: 

(a) On payment to such mortgagee (or trustee) of any sum for loss or dam- 
age hereunder, if this company shall claim that as to the mortgagor or owner no 
liability exists, it shall, to the extent of such payment, be subrogated to the mort- 
gagee’s (or trustee’s) right of recovery and claim upon the collateral to the mort- 
gaged debt, but without impairing the mortgagee’s (or trustee’s) right to sue, or 
it may pay the mortgaged debt and require an assignment thereunder and of the 
mortgage. 

“That plaintiff, the owner, never occupied said insured building and by reason 
of the breach of the contract in the particular quoted, to the effect that it should 
be occupied by the owner, said policy became void as to plaintiff herein, and he can- 
not recover but by virtue of the statute, the mortgagees may recover as their in- 
terest may appear, or may have appeared, and by virtue of the express terms of 
the contract sued upon, defendant became subrogated to such rights, titles, or in- 
terests, as was owned by said mortgagees, upon discharging the debts, titles and 
rights and liens held by said mortgagees.” 

{1] It will be observed defendant failed to show that the matter alleged to have 
been misrepresented by plaintiff was material to the risk, or that it actually contrib- 
uted to the destruction of the building by fire, that being the contingency on which 
the policy became due and payable. Defendant could not escape liability to plaintiff 
on the policy in the absence of such showing. 

Article 5043 (4947) R. S. 1925, provides: “Any provision in any contract or 
policy of insurance issued or contracted for in this State, which provides that the 
answers or statements made * * *in the contract of insurance, if untrue or false, 
shall render the contract or policy void or voidable, shall be of no effect, and shall 
not constitute any defense to any suit brought upon such contract, unless it be 
shown upon the trial thereof that the matter or thing misrepresented was material 
to the risk or actually contributed to the contingency or event on which said policy 
became due and payable, and whether it was material and so contributed in any case 
shall be a question of fact to be determined by the court or jury trying such case.” 

This statute requires defendants in suits of this nature to allege and prove the 
materiality of the matter misrepresented, or that it actually contributed to the con- 
tingency or event of which the policy became due and payable. See AXtna Acci- 
dent & Liability Co. v. White (Tex. Civ. App.) 177 S. W. 162, 165, Southern Sure- 
ty Co. v. Butler (Tex. Civ. App.) 247 S. W. 611, 613. 

[2] Defendant’s cross-bill is insufficient, for the further reason it failed to show 
that, within a reasonable time after discovering the falsity of the representation 
relied upon as defensive matter, it gave notice to assure that it would not be bound 
hy the contract. This was also an essential allegation. 

Article 5044 (4948) R. S. 1925, reads in part as follows: “In all suits brought 
upon insurance contracts or policies hereafter issued or contracted for in this State, 
no defense based upon misrepresentations made in the applications for, or in ob- 
taining or securing the said contract, shall be valid, unless the defendant shall show 
on the trial that, within a reasonable time after discovering the falsity of the rep- 
resentations so made, it gave notice to the assured, * * * that it refused to be bound 


by the contract or policy: Provided, that ninety days shall be a reasonable time. 
* KR”? 


The defensive matter insisted upon by defendant as avoiding the policy as to 
plaintiff could only be made available by alleging and proving the giving of the no- 
tice required by this statute. See National Surety Co. v. Murphy Walker Co. (Tex. 
Civ. App.) 174 S. W. 997, 1003; Guarantee Life Ins. Co. v. Evert (Tex. Civ. App.) 
178 S. W. 643; Milwaukee, etc., Co. v. Weathered (Tex. Civ. App.) 234 S. W. 
568. 

[3] These statutory provisions are applicable to fire as well as to other kinds of 
insurance contracts. Scottish Union & National Ins. Co. v. Wade, 59 Tex. Civ. 


App. 631, 127 S. W. 1186, National Life Ass’n v. Hagelstein (Tex. Civ. App.) 156 
S;.-W. 35s: 


[4] We are of the opinion, therefore, that defendant’s cross-bill fell far short 
of showing a valid defense against the policy as to plaintiff; that no defense could 
have been proven under these allegations; hence the failure of the court to file find- 
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ings and conclusions was harmless. Therefore the judgment of the court should 
be affirmed. 

The writer thinks the judgment should be affirmed for this further reason: 
Our courts hold that the failure or refusal of the trial judge to file findings and 
conclusions is not of itself reversible error, but the litigant must show in addition 
that he was thereby prevented from making a proper presentation of his case to the 
appellate court—in other words, error must not only be shown, but that it was 
prejudicial. The following cases announce this rule: Barfield v. Emery, 107 Tex. 
306, 177 S. W. 952; Johnson v. Frost (Tex. Civ. App.) 229 S. W. 558, 562; Gerhart 
v. Moore (Tex. Civ. App.) 229 S. W. 876, 878; Coleman v. Kruger (Tex. Civ. App.) 
246 S. W. 707, 708; Anderson v. Lockhart (Tex. Civ. App.) 209 S. W. 218; Emery 
v. Barfield (Tex. Civ. App.) 156 S. W. 311, dissenting opinion of Chief Justice 
Conner; Riley v. Austin, 112 Tex. 216, 245 S. W. 907. 

Where the question is presented without a statement of the facts, the decisions 
are uniform, to the effect that the failure of the trial judge to file findings and 
conclusions constitutes reversible error, unless, as in the case at bar, it can be de- 
termined from the record, in other respects, that the error was harmless. See G., 
H.& S: Av Ry: Coy. Stewart (Tex. Com. App.) 257 S. W. 526, 529; Wandry v. 
Williams, 103 Tex. 93, 124 S. W. 85; Buckner v. Davis, 61 Tex. Civ. App. 493, 129 
S. W. 639; Werner Stave Co. v. Smith (Tex. Civ. App.) 120 S. W. 247; Broderick 
& Bascom Rope Co. v. Waco Brick Co. (Tex. Civ. App.) 150 S. W. 600; Eaton 
v. Klein (Tex. Civ. App.) 141 S. W. 828; Beavers v. Supreme Home of Ancient 
Order of Pilgrims (Tex. Civ. App.) 204 S. W. 718; Irwin v. State Nat. Bank (Tex. 
Civ. App.) 224 S. W. 246; F. W. & R. G. Ry. Co. v. Tuggle (Tex. Civ. App.) 196 
S. W. 910. Also, where a statement of facts accompanies the record that shows 
conflicting evidence on a material issue, the case will be reversed, for the reason 
that the litigant is entitled to know what the judge thinks the conflicting evidence 
establishes, also his opinion as to the law that determines the controversy. Callag- 
han v. Grenet, 66 Tex. 236, 240, 18 S. W. 507. Without a finding of fact the cor- 
rectness of the judge’s legal conclusions cannot be determined. In such a case it 
is reasonable to assume that the litigant was prevented from making a proper pre- 
sentation of his case to the appellate court. Fitzhugh v. Franco Texas Land Co., 
81 Tex. 306, 313, 314, 16 S. W. 1078; Osborne & Co. v. Ayers (Tex. Civ. App.) 32 
S. W. 73, 74; M. K. & T. Ry. Co. v. William Cameron Co. (Tex. Civ. App.) 136 
S. W. 74; Poulter v Smith (Tex. Civ. App.) 149 S. W. 279: Kyle v. Blanchette 
(Tex. Civ. App.) 158 S. W. 796; G., H. & S. A. Ry. Co. v. Steward & Threadgill 
(Tex. Com. App.) 257 S. W. 526, 529; Senter v. Garland (Tex. Civ. App.) 298 S. 
W. 614, 616. But where the statement of facts fails to disclose a conflict in the 
evidence on a material issue, or it appears that the case does not require conclusions 
of the trial court for a proper presentation or understanding of the case, no preju- 
dicial error is shown, and the case should not he reversed on that ground. See 
City Nat. Bank v. Stout, 61 Tex. 571; Jacobs v. Nussbaum, 63 Tex. Civ. App. 520, 
133 S. W. 484, 486; Sutherland v. Kirkland (Tex. Civ. App.) 134 S. W. 851; G., 
H. & S. A. Ry. Co. v. Stewart (Tex. Com. App.) 257 S. W. 526, 529. 

From these holdings we see that, wherever the decision turns on the evidence, 
a statement of facts is essential to determine the vital question at issue; that is, 
whether the error of the court was or was no prejudicial. This brings us to this 
question: Whose duty was it to bring up a statement of the facts? My opinion 
is this duty rested upon appellant. On the eleventh day after court adjourned, ap- 
pellant knew the court had failed to comply with its request, and thereafter had 
ample time within which to have had prepared, approved, and filed a statement 
of the facts. which would unquestionably have revealed whether or not the error 
was harmful. The mere fact of error committed does not carry the presumption 
of prejudice. 

In Wiess v. Hall (Tex. Civ. App.) 135 S. W. 384, 390, the court used this 
language: “The record is not without errors; but none of them, we think, presents 
sufficient grounds for reversal. The courts in this state have gotten away from the 
old dogma, for a time considered as the very citadel of our jurisprudence, that 
‘where error is shown, prejudice will be presumed.’ ” 

It was the duty of appellant to show affirmatively from the record that preju- 
dicial error was committed. Having omitted from the record the statement of facts, 
appellant cannot ask the court to indulge the presumption that the error was. preju- 
dicial; but rather, having failed in this duty, the presumption ought to be ind Iged 
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that no prejudice would have been shown by the statement of facts. 

In all appeals the appellant is the moving party; the duty is his to have pre- 
pared and filed in the appellate court a complete record. Candor in dealing with 
the court requires the presentation of every material part of the record, for the 
burden is upon him to convince the court that error has been committed of a pre- 
judicial nature. In G., C. & S. F. Ry. Co. v. Blanchard (Tex. Civ. App.) 73 S. W. 
88, 93, Judge Key, for the court, said: “* * * The burden rests upon the appellant 
to show reversible error.” 

In Beavers v. Baker, 58 Tex. Civ. App. 35, 40, 124 S. W. 450, 453, Judge Con- 
ner said: “As we have seen, the burden of proof was on appellants below to es- 
tablish their equity, and now here to show error in the court’s rejection of the 
charge, and we are of opinion that they have failed to discharge such burdens.” 

It is a fundamental principle, governing in appellate review, that courts will 
indulge presumptions in support of, but never to reverse, judgments of trial courts. 
Brady v. Kreuger 8 S. D. 464, 66 N. W. 1083—1085, 59 Am. St. Rep. 771. I am 
of the opinion that at all events the case should be affirmed. By omitting a state- 
ment of the facts from the record, appellant failed to discharge the burden resting 
upon it of showing that the dereliction of the judge was prejudicial, and, in the ab- 
sence of such statement, which would have shown‘ prejudice, if it existed, the court 
should presume that the error was harmless. 

However, the case is affirmed by the court on the ground first mentioned. 

Affirmed. 

GIRARD FIRE & MARINE INS. CO. v. MALLARD. (No. 3154.) 
Court of Civil Appeals of Texas. Amarillo. Jan. 16, 1929. 
Rehearing Denied Feb. 6, 1929. Second Rehearing Denied March 6, 1929. 

13 Southwestern Reporter (2d) 895. 

1. INSURANCE—PETITION, IN ACTION ON FIRE POLICY, HELD NOT 
DEFECTIVE FOR FAILURE TO ALLEGE HOW VALUE OF GOODS 
WAS ARRIVED AT. 

Petition, in action on fire policy, alleging value of goods was specific amount, 
held not defective for failure to allege how such value was arrived at. 

(For other cases, see Insurance, Dec. Dig. § 632.) 

2. INSURANCE—EVIDENCE SUSTAINED FINDING, IN ACTION ON 
FIRE POLICY COVERING GOODS, THAT DEFENDANT CONSENTED 
TO HAVE POLICY COVER GOODS AT THEIR NEW LOCATION. 


In action on fire policy covering stock of goods, evidence held to sustain finding 
that defendant consented before the fire that the policy sued on should cover the 
goods at their new location. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE—EVIDENCE SUSTAINED JURY’S FINDINGS, IN ACTION 
ON FIRE POLICY THAT INSURANCE COMPANY FAILED TO GIVE 
NOTICE OF CANCELLATION BEFORE DATE OF FIRE, AND HAD 
NOTICE OF REMOVAL OF PLAINTIFF’S GOODS. 

In action on fire policy, evidence held to sustain findings of jury, in answer 
to special issues, that company did not give notice of cancellation of policy prior 
to fire, and that company had notice of removal of plaintiff’s goods. 

(For other cases, see Insurance, Dec. Dig. $§ 235, 665[8].) 

5. INSURANCE—ASSENT OF AGENT OF INSURANCE COMPANY TO 
REMOVAL OF MERCHANDISE COVERED BY FIRE POLICY, 
THOUGH GIVEN AFTER REMOVAL IS SUFFICIENT. 


_ Assent by agent of insurance company to insured’s removal to another loca- 
tion of stock of merchandise covered by fire policy is sufficient, even though it 
is given after the goods have been moved; ratification being equivalent to prior 
consent. 

(For other cases, see Insurance, Dec. Dig. § 382.) 


6. INSURANCE—DEFENSE OF INSURED’S FAILURE TO KEEP BOOKS 
IN FIRE-PROOF SAFE, WHERE NOT PLEADED, HELD ABANDONED 
IN ACTION ON FIRE POLICY. 


Failure of insured to comply with requirement in fire policy that books be 
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securely locked in fire-proof safe at night held special defense, which company 
abandoned by failure to plead it in action on policy. 


(For other cases, see Insurance, Dec. Dig. 640[2].) 
Appeal from Lubbock County Court; Charles Nordyke, Judge. 


Action by Anne Mallard against the Girard Fire & Marine Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed 

Thompson & Taylor, of Dallas, for appellant. 

Bean & Klett, of Lubbock, for appellee. 

On Motion for Rehearing. 

Hau, C. J. The appellee sued the defendant in the county court of Lubbock 
county to recover $1,000 for the loss by fire of certain goods, wares, and merchan- 
dise covered by a policy issued by appellant. She alleges, in substance, that about 
the first week in April, 1927, she moved the insured property, a stock of millinery, 
from the Easter store in the town of Lubbock, with the knowledge and consent 
of the defendant and its agents; that said agents promised and agreed to* the 
removal of said stock and to issue a removal permit, insuring the property at the 
place to which it was moved; that the said stock of goods of the approximate 
value of $1,500 was destroyed by fire, whereby she suffered damages in the sum 
of $1,000, being the full amount of the policy; that she gave the required notice 
of loss, and complied with all the conditions of the policy. 

She further alleges in the alternative that, if her policy had been canceled, it 
was done without her knowledge or consent, and was wrongfully canceled, to her 
damage in the sum of $1,000. 

The defendant answered by a general and numerous special exceptions, a gen- 
eral denial, and specially denies that the plaintiff at any time gave notice of the 
removal of her goods from the premises named in the policy, and denies that any 
permission was given for such removal; that the policy had been canceled at the 
time of the fire, and plaintiff had been notified of such cancellation; that plaintiff 
failed to prepare and keep, in the regular course of business, a set of books clearly 
presenting a complete record of business transacted, including all purchases, sales, 
and shipments, both for cash and on credit. 


In response to special issues, the jury found: (1) That the defendant company 
had notice of the removal by plaintiff of her goods to the Stevens store prior to 
the alleged cancellation of the policy; (2) that the defendant agreed, before the 
fire, to have the policy sued on cover the plaintiff’s goods at the Stevens store; and 
(3) that the defendant’s agents did not give plaintiff notice before the fire of the 
alleged cancellation of thé policy sued on. 


{1] The first proposition is that the court erred in not sustaining defendant’s 
special exception to the petition, because it alleges the value of the goods to be 
$1,500, without alleging how said value was arrived at, whether by guess, specula- 
tion, or otherwise. This proposition is without merit, and is overruled. 


[2] It is also asserted that the uncontroverted testimony shows that the plaintiff 
moved her merchandise from the Easter store, where it was covered by insurance, 
without making application for a transfer or removal permit and without the issu- 
ance thereof by defendant or its agent of such permit. This proposition is not 
sustained by the record. The plaintiff herself testified that she had the permission 
of one of- defendant’s agents to move her goods and the assurance that said agent 
would see to it personally that the insurance would cover it as transferred, telling 
her “we will take care of you.” Mrs. Gertrude Wayland, a third party, also tes- 
tified that she heard plaintiff tell appellant’s agents that she wanted to change her 
policy from the store where the goods were at present to the new one to which she 
was moving, and that one of the agents said they would gladly do so. 


[3, 4] Under several propositions, it is insisted that the court erred in refusing 
to give certain special issues requested by appellant. The record discloses that the 
court did not give the special issues in the exact language, but did submit the same 
issues inquiring as to the same facts. It is not true, as asserted, that the uncon- 
troverted testimony was that the policy was duly canceled long prior to the fire. 
Plaintiff testified that it had not been canceled and that she was assured by one of 
the agents that it would not be, and the jury has acceped her statement. This is 
also true as to the contention that the uncontroverted testimony shows that defend- 
ant’s agents had no notice of the removal by plaintiff of her stock of goods to 
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the Stevens store. There is evidence in the record to sustain each of these findings 
by the jury. The issues were submitted at the request of the appellant. 

[5] Even if it be admitted that the appellee moved her stock of merchandise 
prior to the time the appellant’s agents consented to such removal, the. agent’s 
subsequent assent is sufficient. 

“Ratification is equivalent to a prior consent and where insurer is advised 
of a removal and fails to cancel the policy and return the unearned premium, its 
consent to the removal will be presumed.” 26 C. J. 228, § 278. 

[6] It is also insisted that the appellee is not entitled to recover because she did 
not comply with the requirements of the record warranty and iron-safe clause of 
the policy. This clause required appellee to keep a set of books, invoices, etc., show- 
ing purchases, sales and shipments, etc., and further stipulated that appellee should 
keep her books, invoices, etc., securely locked in a fire-proof safe at night or when 
the building was not actually open for business, or that she should keep them in 
some secure place, not exposed to a fire which would destroy the building. Appel- 
lant pleaded that appellee failed to prepare and keep, in the regular course of busi- 
ness, a set of books showing her business transactions, but did not plead appellee’s 
failure to keep them in an iron safe or other secure place. Whether this stipulation 
is an affirmative or promissory warranty or a condition precedent or subsequent, it 
is a special defense, which appellant was required to specifically plead, and a failure 
to do so is an abandonment of it. Ginners’ Mutual Underwriters v. Wiley & House 
(Tex. Civ. App.) 147 S. W. 629, and authorities cited; Camden Fire Insurance 
Ass’n v. Wandell (Tex. Civ. App.) 195 S. W. 289; American Central Insurance 
Co. v. Murphy (Tex. Civ. App.) 61 S. W. 956. 

[7] But, aside from this, the breach of the stipulation, if any, is a complete 
and independent defense, and, even if appellant had pleaded it, the failure to request 
the submission of the issue to the jury is a waiver and an abandonment of such 
defense. Ormsby v. Ratcliffe (Tex. Sup.) 1 S. W.(2d) 1084. 

The original opinion is withdrawn. 

We find no reversible error in the record, the motion for rehearing is over- 
ruled, and the judgment is affirmed. 


STEVENS v. WAFER. (No. 2234.) 
Court of Civil Appeals of Texas. El Paso. Feb. 14, 1929. 
Rehearing Denied March 7, 1929. 
14 Southwestern Reporter (2d) 295. 

1. INSURANCE—IN ACTION FOR BREACH OF CONTRACT TO INSURE 
PROPERTY IN COMPANY DEFENDANT REPRESENTED, DEFEND- 
ANT HAD BURDEN OF PROVING PLAINTIFF COULD NOT HAVE 
RECOVERED UNDER POLICY IF ISSUED. 

In action for damages for breach of contract to insure plaintiff’s property in 
one of companies represented by defendant, defendant had burden of proving that 
loss occurred under conditions which would have prevented plaintiff from recover- 
ing under policy for loss if it had been issued. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


2. INSURANCE—PETITION HELD TO STATE CAUSE OF ACTION FOR 
BREACH OF CONTRACT TO INSURE PROPERTY IN COMPANY DE- 
FENDANT REPRESENTED. 

Petition, alleging contract to insure plaintiff's property in one of companies 
represented by defendant and its breach, and alleging damage for breach, and that 
but for defendant’s breach of contract plaintiff would have had valid and subsisting 
policy of fire insurance on his buildings in additional sum of $600 in one of com- 
panies represented by defendant, held to state good cause of action as against both 
general and special demurrer, without alleging that had insurance policy been pro- 
cured plaintiff could have recovered $600 on it. 

(For other cases, see Insurance, Dec. Dig. § 133.) 


Appeal from El Paso County Court, at Law; J. M. Deaver, Judge. 

Action by J. N. Wafer against Phillip C. Stevens. From a judgment for plain- 
, defendant appeals. Affirmed. 

Armstrong & Morrow, of El Paso, for appellant. 

C. M. Wilchar, of El Paso, for appellee. 

Pripurey, C. J. Appellee sued appellant in the county court at law of El Paso 
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county, Tex., for the sum of $600 damages alleged to have arisen by the failure 
of appellant to have issued to appellee, in some insurance company represented by 
appellant, a policy on a house belonging to appellee near Fort Hancock, Tex., as he 
had agreed to do. 

Appellant answered by general demurrer and general denial, and interposed the 
following special exception: “Defendant especially excepts for the reason that said 
petition does not allege that if said insurance had been procured, that under the terms 
thereof said insurance policy would have covered the loss which plaintiff sustained, 
in that it does not undertake to allege the terms of the contract which defendant 
was to procure from his undisclosed principal.” 

And for the further special reason that said petition does not allege that said 
policy was for any specified term, or that the policy ordered was to be in force on 
January 1, 1928. 

The general demurrer and special exceptions were overruled by the court. 

The case was submitted to a jury upon one special issue, and that issue having 
been answered by the jury favorable to appellee, judgment was rendered in his 
favor for $600, less the sum of $15.72, premium on the policy ordered. Mr. Stevens 
has appealed from that judgment. 

Opinion. 

Appellant presents three propositions upon which he seeks a reversal, but they 
all being directed to one question of law, we will consider them, as has appellant, 
together. 

The sole question involved in the appeal is whether appellee, without alleging 
and proving that he could have recovered under the insurance contract which should 
have been procured for him by appellant, can recover damages against appellant 
for failing to procure the contract. 

While it has been held in this state that in an action on a policy of fire insur- 
ance, a petition which does not set out the terms of the policy is demurrable, Com- 
mercial Union Assurance Co. v. Dunbar, 7 Tex. Civ. App. 418, 26 S. W. 628, we do 
not think that the same rule is applicable to the case under consideration. 

The record shows that appellant represents eight or nine different fire insurance 
companies, and it is entirely possible that they each issue a different kind of policy. 
Appellee has no way of knowing with which company appellant intended to place 
his insurance, and consequently, if it be true that the policies are not uniform, it 
would be impossible for appellee to allege what the terms of the intended policy 
would have been if it had been issued. 

If we understand the nature of appellee’s cause of action, it is for damages for 
a breach of contract to insure his property in one of the companies represented by 
appellant. 

He has alleged the contract and its breach and is claiming damage for that 
breach, and that but for appellant’s breach of contract appellee would have had a 
valid and subsisting policy of fire insurance on his buildings in the additional sum 
of $600 in one of the companies represented by appellant. 

[1] We think that appellee has alleged a good cause of action, and that appel- 
lant, if the loss occurred under conditions which would relieve his companies, or 
any of them, from liability, or have prevented appellee from recovering for the loss, 
should have alleged and proved those facts. 

It has repeatedly been held in this state that the burden is upon the insurer to 
prove insured’s breach of conditions in the policy, and that the plaintiff need only 
prove his insurance and his loss under it. Hartford Fire Insurance Co. v. Watt 
(Tex. Civ. App.) 39 S. W. 200, error refused; St. Paul Fire & Marine Insurance 
Co. v. Laster (Tex. Civ. App.) 187 S. W. 969; German Insurance Co. v. Cain 
(Tex. Civ. App.) 37 S. W. 657; Sullivan v. Hartford Fire Insurance Co. (Tex. 
Civ. App.) 34 S. W. 999, error dismissed; Allemania Fire Insurance Co. v. Fred, 
11 Tex. Civ. App. 311, 32 S. W. 243, error dismissed; Northern Assur. Co. v. Ap- 
plegate (Tex. Civ. App.) 145 S. W. 295. And we think that appellant, if there had 
been such a use of the premises by appellee as would have prevented his recovery, as 
suggested by appellant in his brief, would have had the burden upon him to al- 
lege and prove that use. 

{[2] We have found no case in this state holding what the requisites of a peti- 
tion are in an action of this character, but we feel that this being an action for a 
breach of contract to secure additional insurance for appellee, and he having alleged 
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the contract, its breach, and that his property was destroyed by fire, and that he 
was damaged in the amount of the additional insurance contracted for by said 
breach, his petition states a good cause of action as against both the general and 
special demurrer. 

Appellant also claims that the petition was insufficient because it failed to al- 
lege that had the insurance policy been procured, he could have recovered $600 on 
it. 

As said before, the petition alleges that but for appellant’s breach of his con- 
tract to procure the insurance, appellee would have had a valid and subsisting pol- 
icy of additional insurance for $600, and we are unable to see what more appellee 
might or could have alleged. 

The whole case in the trial court seemed to be whether there had been an 
agreement to procure the additional insurance by appellant or not, and the jury hav- 
ing found that issue adversely to him, we see no reason to disturb the judgment based 
thereon, and it is affirmed. 

OLD COLONY INS. CO. et al. v. HARDAWAY. (No. 2238.) 
Court of Civil Appeals of Texas. kl Paso. Feb. 14, 1929. 
Rehearing Denied March 7, 1929. 
14 Southwestern Reporter (2d) 372. 
1. INSURANCE—INSURANCE POLICIES ARE LIBERALLY CONSTRUED 

IN FAVOR OF ASSURED. 

Policies of insurance are liberally construed in favor of the assured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—WHERE LANGUAGE OF POLICY IS AMBIGUOUS, AND 
CAPABLE OF TWO CONSTRUCTIONS, INTERPRETATION UPHOLD- 
ING ASSURED’S CLAIM IS ADOPTED. 

Where the language of insurance policy is ambiguous as applied to facts shown, 
and is capable of two constructions, that interpretation will be adopted which will 
uphold claim of the assured and cover loss sustained. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—WHETHER ADDITION TO MAIN BUILDING IS COV- 
ERED BY POLICY DEPENDS ON LANGUAGE OF POLICY AS AP- 
PLIED TO ACTUAL SITUATION AND PROPERTY’S USE. 

The question of whether addition to a main building will be covered by a policy 
of insurance is dependent on the language of the policy as applied to the actual 
situation and use of property; the use to which the addition or annex to mills or 
manufactories is part being considered of special importance in determining wheth- 
er it is covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 


4. INSURANCE—FRAME BUILDING, JOINED TO BRICK BUILDING BY 
STEAM PIPES, HELD ADDITION, POLICY DESCRIBING PROPERTY 
INSURED AS BRICK BUILDING AND ADDITIONS ATTACHED 
aueee INCLUDING PERMANENT PIPING AND HEATING FIX- 

URES. 

Where policy of fire insurance described property covered as brick building and 
additions attached thereto, including foundations, permanent piping, and fixtures 
for heating, lighting, and water service, loss by fire to frame building connected 
with brick building by steam pipes extending into it which heated it from central 
heating plant held covered by the policy; frame building being an addition attached 
thereto within meaning of the policy. 


(For other cases, see Insurance, Dec. Dig. § 163[2].) 


5. INSURANCE—INSURER CANNOT QUESTION THAT FIRE POLICY 
DESCRIBING PREMISES AS BRICK BUILDING AND ADDITIONS AT- 
TACHED BY PERMANENT PIPING AND HEATING FIXTURES COV- 
ERED FRAME BUILDING SO ATTACHED, WHERE IT REPRESENT- 
ED THAT POLICY COVERED IT AS REQUESTED. 

Where agent of applicant for fire insurance to cover buildings instructed insur- 
er’s agent to write policy so as to cover frame building, and finding of jury that 
insurer’s agent stated to insured’s agent that policy issued covered frame building 
is not questioned, insurer will not be heard to question that policy which described 
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property as two-story brick building with additions attached thereto, including per- 
manent piping and fixtures for heating, covered frame building attached to brick 
building by steam pipes. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 

Error from County Court at Law, El Paso County; J. M. Deaver, Judge. 


Action by R. E. Hardaway against the Old Colony Insurance Company and 
others. Judgment for plaintiff, and defendants bring error. Affirmed. 


Armstrong & Morrow, of El Paso, for plaintiffs in error. 

Jones, Goldstein, Hardie & Grambling, of El Paso, for defendant in error. 

Hiccins, J. By deed dated October 21, 1926, the defendant in error, Harda- 
way, became the owner of a parcel of land 60x130 feet in the southeast corner of 
block 216, Campbell addition to the city of El Paso. Upon the land there was a 
two-story brick building and a small shingle roof frame building, originally erected 
as a dwelling house. It was built before the brick building. The back of the brick 
building extends to the sidewalk on Virginia street. The frame building is a short 
distance from such sidewalk. The latter building is a few feet distant from the 
brick building. The exact distance is not shown, but in the special issues submit- 
ted to the jury it was, without objection, assumed to be about 10 feet distant. 

The brick building is numbered 717 Magoffin street. The frame~ building is 
numbered 129 Virginia street. At the time of the purchase by Hardaway, his gran- 
tor transferred to him three fire insurance policies with the consent of the insurers. 
The property is described in the policies as “the two story composition roof brick 
building and additions attached thereto, including foundations, permanent piping 
and fixtures for heating, lighting and water service, while occupied as apartments 
and not otherwise, as a dwelling, and situated as follows: No. 717 Magoffin Street, 
in El Paso, Texas.” 

Subsequent to his acquisition of the property, the Old Colony Insurance Com- 
pany issued to Hardaway a fire insurance policy with like description of the prop- 
erty covered thereby. The policies mentioned all contained the usual clause appor- 
tioning liability in case of loss in proportion to the total amount of insurance car- 
ried. During the life of the four policies, a fire occurred in the frame building, ser- 
iously damaging same and causing slight damage to the brick building. 

This suit was brought against the four insurers to recover of them severally 
the proportionate share due by each of them upon said loss, together with statutory 
penalty and attorneys’ fees. No point is made with respect to the joinder in the 
one action of the several demands. The sum sued for against each defendant ex- 
ceeds $200, and the total claimed does not exceed the jurisdiction of the county 
court at law. There is an alternative demand against the Old Colony Insurance 
Company for the entire loss, in the event it was held the other insurers were not 
liable for their proportionate share. 

Based upon a finding that the frame building was an addition attached to the 
building numbered 717 Magoffin street, judgment was rendered against each insur- 
er, severally, for its proportionate share of the total loss as fixed by other findings. 

The propositions submitted by plaintiffs in error rest upon the assumption that, 
as a matter of law, upon the undisputed facts, the frame building was not an “addi- 
tion attached” to the brick building, and therefore not covered by the policies. 

The record shows that the property owned by defendant in error was known as 
the Barron apartments. The brick building contained 20 apartments, numbered 1 
to 20. The frame building was used as one apartment, and numbered 21. It was 
upon the rear of the parcel of land, and about ten feet from the brick building. It 
was occupied as an apartment at the time of the fire. All of the apartments were 
heated by a central heating plant in the brick building, the steam pipes extending 
into and heating apartment 21. It was supplied with hot and cold water in the 
same way by pipes leading from the brick building. 

{1, 2] It is a familiar rule that policies of insurance are liberally construed in 
favor of the assurred. Where the language of the policy is ambiguous, as applied 
to the facts shown, and is capable of two constructions, that interpretation will be 
adopted which will uphold the claim of the assured and cover the loss sustained. 
May on Insurance, § 175; 26 C. J. 72. 

[3] The question of whether an addition to a main building will be covered by 
a policy is dependent upon the language of the policy as applied to the actual situa- 
tion and use of the property. In the case of mills and manufactories, the use to 
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which the addition or annex is put is considered of special importance in determining 
whether it is covered by the policy. 1 Cooley Insurance Briefs, 744. Again, in 
some of the cases cited hereafter, much importance is attached to the fact that 
the outlying structure is the only one to which the word “addition” could refer. 

In the present case, it seems, although the evidence upon the issue was not fully 
developed, that apartment 21 is the only thing to which the term “addition” could 
have referred. 

As we view the authorities, each case, in large measure, is controlled by its own 
facts in determining whether the word ‘ ‘additions” covers a building structually de- 
tached from the main building. 

The position of the plaintiffs in error is well stated in their brief, as follows: 

“If the word ‘attached’ is to be given force or meaning, it can only mean that 
an addition structurally detached is to be excluded from the policy and that only 
when the structure of one house contributes to the completion of the other house, or 
some part of the material of which the houses are constructed enters into and forms 
a part of both houses—can it be said to be ‘attached.’” 

We do not agree with this strict interpretation of the meaning of the words 

“additions attached” as applied to the present state of facts. In a sense, apartment 
21 is structurally attached to the main building by the heat and water connections, 
as above shown. 

[4] Without reviewing same,we are of the opinion the authorities abundantly 
support the view that the frame building was an addition attached within the mean- 
ing of the policies and the loss in question protected by such policies. Alterman v. 
Home Ins. Co., 112 Misc. Rep. 445, 183 N. Y. S. 62; Hanover Fire Ins. Co. v. May- 
field Planing Mills (Ky.) 119 S. W. 1190; Arlington Co. v. Colonial, etc., 180 N. Y. 
337, 73 N. E. 34; Still v. Connecticut Fire Ins. Co., 185 Mo. App. 550, 172 S. W. 
625; Ideal Pump & Mfg. Co. v. American Cent. Ins. Co., 167 Mo. App. 566, 152 S. 
W. 408; Phoenix Ins. Co. v. Martin (Miss.) 16 So. 417; Montana Stables v. Union 
Assurance Society, 53 Wash. 274, 101 P. 883; 3 Joyce on Ins. (2d Ed.) § 1739; 26 
C. J. 89, § 86. 

For this reason, the judgment will be affirmed as against all defendants. 

If this is not the correct disposition of the appeal, then judgment should be 
rendered against the Old Colony Insurance Company for the entire damage to the 
frame building. 

[5] This is true because in applying to the agent of that company for insurance 
the wife of defendant in error, acting for him, instructed such agent to write the 
policy so as to cover the frame building, and the jury found that such agent stated 
to her or Hardaway that the policy issued covered the same. This finding is not 
questioned. The policy is susceptible of that construction, and such company will 


not be heard to now question that such is the proper interpretation of the same. 
Affirmed. 


ORIENT INS. CO. v. NEW HAMPSHIRE FIRE INS. CO. et al. 
Supreme Court of Vermont. Washington. March 8, 1929. 
145 Atlantic Reporter 147. 

1. INSURANCE—INSURER’S ALLEGATIONS THAT FIRE POLICY WAS 
INTENDED TO BE SUBSTITUTED FOR ANOTHER COMPANY’S 
POLICY, AND WAS DELIVERED AFTER FIRE, DISCLOSED ADE- 
QUATE LEGAL DEFENSE. 

Under allegations of fire insurer's petition that its fire policy issued by agents 
representing several companies, was intended to be in substitution of policy written by 
said agents in another company which wished to cancel its policy, and not as ad- 
ditional insurance, and that plaintiff’s policy was not delivered until after fire, there 
was no binding contract with plaintiff before the fire, and it therefore had adequate 
defense to action at law on policy, and court of chancery had no jurisdiction to de- 
termine rights of parties and to order plaintiff’s policy canceled. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 


2. INSURANCE—IF FIRE POLICY WAS INTENDED TO BE SUBSTITUT- 
ED FOR ANOTHER COMPANY’S POLICY, AND WAS NOT DELIV- 
ERED UNTIL AFTER FIRE, OTHER COMPANY HELD NOT NECES- 
SARY PARTY. 

Under allegations of fire insurer's petition that its fire policy issued by agents 
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representing several companies was intended to be in substitution of a policy writ- 
ten by said agents in another company which wished to cancel its policy, and not 
as additional insurance, and that there was no delivery of plaintiff’s policy until 
after fire, there was no necessity for making the other insurer a party to litigation 
between insured and plaintiff, since rights of two insurers under respective policies 
were distinct, and relation of principal and surety did not exist between them. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

Appeal in Chancery, Washington County, Frank D. Thompson, Chancellor. 

Suit by the Orient Insurance Company against the New Hampshire Fire Insur- 
ance Company and another. From an adverse decree sustaining a demurrer to its 
bill of complaint, plaintiff- appeals. Affirmed and remanded, with directions. 

Argued before Watson, C. J., and Powers, Slack, Moulton, and Chase, JJ. 

Chas. H. Darling, of Burlington, for appellant. 

Gelsie Monti, of Northfield, and Erwin M. Harvey, of Montpelier, for -appellee 
N. Pelaggi & Co. 

Deane C. Davis, of Barre, and Warren R. Austin, of Burlington, for appellee 
New Hampshire Fire Ins. Co. 

Mouton, J.* [1] This is a proceeding in chancery and comes before us on 
appeal from a decree sustaining a demurrer to the bill of complaint. The material 
allegations in the bill are as follows: The plaintiff and the New Hampshire Fire 
Insurance Company are corporations authorized and empowered to write insurance 
risks in the state of Vermont, and were both represented by the firm of McAllister 
& Kent, of Barre, in Washington county. N. Pelaggi & Co. is a corporation en- 
gaged in manufacturing and dealing in granite in Northfield in Washington county. 
On July 14, 1926, a certain policy of insurance covering the property of Pelaggi & 
Co., written by the Star Insurance Company, also represented by McAllister & Kent, 
expired by limitation, and that company declined to renew the insurance. There- 
upon McAllister & Kent issued a new policy, for the same amount, in the New 
Hampshire Fire Insurance Company, and delivered it to Pelaggi & Co.; but, when 
the policy was reported to the New Hampshire Fire Insurance Company, that com- 
pany notified McAllister & Kent that it did not desire to carry the risk, and the 
latter agents thereupon issued a policy in the Orient Insurance Company, for the 
same amount, not as additional insurance, but in substitution for the policy which 
the New Hampshire Fire Insurance Company wished to cancel. During the night 
of July 17, 1926, the property of Pelaggi & Co. was destroyed by fire, and on the 
day after, McAllister & Kent delivered the policy in the Orient Company to Pelaggi 
& Co., and took from it some sort of receipt or agreement relating to the policy 
in the New Hampshire Company, which had been destroyed in the fire, and sent 
it to the last-named company. The delivery of the policy after the fire was with- 
- the knowledge of the plaintiff, and the fact was concealed from it by McAllister 

Kent. 

Pelaggi & Co. have commenced two suits at law; one against the New Hamp- 
shire Company and the other against the plaintiff, upon the respective policies. In 
the former suit, although there has been no appearance for the defendant, Pelaggi 
& Co. have not asked for judgment by default, but in the latter they have set the 
case for trial. In short, a conspiracy between the New Hampshire Company and 
a Co. is alleged; its purpose being to force the plaintiff to pay the loss 
incurred. 

The plaintiff alleges that its rights cannot be determined unless all three parties 
are before the court and the rights and liabilities of each are determined at the same 
time. The bill prays that the court of chancery may hear and determine all the 
issues, and the rights and liabilities of all parties; that the document received by 
McAllister & Kent from Pelaggi & Co., together with all correspondence between 
McAllister & Kent and the New Hampshire Company, may be deposited with the 
clerk of court. and, finally, that the policy issued by McAllister & Kent in the plain- 
tiff company may be ordered to be surrendered for cancellation and canceled. 

The demurrers of both defendants are upon the same grounds: (1) That the 
bill does not state a case for such equitable relief as is sought; and (2) that the 
plaintiff has plain, complete, and adequate remedy at law. 

It clearly appears, on the allegations of the bill of complaint, that the plaintiff 





tWhen this case was heard it was assigned to Mr. Justice Chase. Upon his retirement from 
the bench, and at the February term, 1929, it was reassigned to Mr. Justice Moultos 
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has an adequate defense to the action at law brought against it by Pelaggi & Co. 
‘The question is whether the policy written by the plaintiff was a valid and binding 
obligation on its part at the time of the fire. It is, as we have seen, specifically al- 
leged, and the plaintiff reiterates in its brief, that the policy was written and intend- 
ed to be in substitution of a policy in the New Hampshire Company, and not as an 
additional insurance upon the property. There was no delivery of the policy to 
Pelaggi & Co. until after the fire. 

The bill of complaint does not set forth such a situation as appeared in Porter 
v. Mutual Life Ins. Co., 70 Vt. 504, 508, 41 A. 970, where the policy was in the hands 
of the insurance agents for unconditional delivery to the insured, and so was held 
to be the equivalent of an actual delivery. See, also, Mutual Life Ins. Co. of Balti- 
more v. Otto, 153 Md. 179, 138 A. 16, 18, 53 A. L. R. 487. Neither are other facts 
alleged which would obviate the necessity of an actual delivery. Indeed, it does not 
appear that Pelaggi & Co. consented to, or had any knowledge o‘, the issuance of 
the policy, until after the fire. 

In Faunce v. State Mutual Life Assurance Co., 101 Mass. 279, an action was 
brought upon an insurance policy in which the plaintiff was named as beneficiary. 
It appeared that it was agreed between the plaintiff and defendant that the policy 
should issue not in addition to, but in substitution for, another policy which was 
to be surrendered. The earlier policy was not surrendered; but, after the death of 
the insured, was paid. It was held that this was a perfect defense to an action 
upon the second policy; that the plaintiff did not have a delivered instrument, and 
that the parties had not agreed that the written paper should become a contract ex- 
cept upon a condition which had not been performed. 

In Cunningham vy. Conn. Fire Ins. Co., 200 Mass. 333, 86 N. E. 787, it appeared 
that the owner of certain property applied to one who was an authorized agent of 
several insurance companies, including the defendant, for the issuance of policies of 
fire insurance upon certain identified property. The agent wrote policies in four 
different companies, but none of the policies were delivered to the insured, nor were 
their contents communicated to him. Shortly after the issuance of the policies, the 
agent decided that he ought not to issue policies for the entire amount in companies 
which he represented, and he requested another insurance agent to issue policies in 
substitution of a part of the insurance on the property. The latter policies were 
written, but were never delivered, and the insured knew nothing about them until 
after the property was destroyed by fire. It was held that none of the policies had 
become binding contracts. 

In the instant case, as in each of the foregoing cases, there was, according to 
the allegations in the bill, no agreement, no delivered instrument, and consequently 
no binding contract with the plaintiff company, before the fire. And, as we have 
seen, nothing appears in the case to excuse an actual delivery to Pelaggi & Co. 
Since this is so, there exists an adequate defense to the action at law, and the court 
of chancery has no jurisdiction. Jones v. Stearns, 97 Vt. 37, 44, 122 A. 116, 31 
A. L. R. 653. 

{2] We perceive no necessity for making the New Hampshire Insurance Com- 
pany a party to the litigation between Pelaggi & Co. and the plaintiff. The rights 
of the two insurance companies as to their respective policies are distinct and inde- 
pendent. The relation of principal and surety does not exist between them. If one 
pays the loss, it is not apparent on what theory it can call for contribution from the 
other. The alleged conspiracy between Pelaggi & Co. and the New Hampshire 
Company appears from the bill of complaint to be nothing more than an unsucessful 
attempt to substitute a policy in the plaintiff company for one in the New Hamp- 
shire Company, when it was too late to do so. 

Decree affirmed, and cause remanded, with directions that a decree be entered 
for the defendants to recover their costs. 

HURST v. HOPE. 
Supreme Court of Appeals of Virginia. March 21, 1929. 
147 Southeastern Reporter 222 
INSURANCE—THAT ARBITRATOR APPOINTED BY INSURED IMMED- 

TATELY WENT TO WORK TO DETERMINE MINE VALUE OF ARTI- 

CLES DESTROYED HELD NOT TO RENDER HIM INELIGIBLE; “EM- 

PLOYMENT” (CODE 1919, §§ 4308, 4309). 

Under fire policies providing that, if companies and insured could not agree, 
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one arbitrator should be appointed by insured and one by companies, each to pay 
its own appointee, fact that arbitrator appointed by insured, immediately on his se- 
lection, went to work, and among other things consulted manufacturers, to determine 
actual value of articles destroyed, held as respects right to compensation for ser- 
vices, not to make him in “employment” of insured, and therefore ineligible as ar- 
bitrator, under Code 1919, §§ 4308, 4309; “employment” meaning some permanent 
employment or position. 

(For other cases, see Insurance, Dec. Dig. § 573.) 

Error to Circuit Court of City of Norfolk. 


Action by H. A. Hope against Edgar L. Hurst. Judgment for plaintiff, and 
defendant brings error. Affirmed. 

R. B. Spindle, Jr., of Norfolk, for plaintiff in error. 

Harry E. McCoy, of Norfolk, for defendant in error. 

Hott, J. This is an action in assumpsit, brought to recover on a quantum mer- 
uit compensation for services rendered by the plaintiff as a fire insurance arbitrator. 

The defendant, Hurst, had insured certain ship supplies, marine hardware, etc., 
in the sum of $55,000. There was a fire. He and the insurance companies were un- 
able to reach an agreement. The policies of insurance provided that in such a con- 
tingency one arbitrator should be appointed by the insured and one by the insuring 
companies. Each was to pay its own appointee, and, in the event of their inability 
to reach a judgment, they in turn were to select an umpire, whose pay was to be 
divided equally between the companies and the insured. Hope was selected by 
Hurst and Seddon by the companies. Their differences made the services of an um- 
pire necessary, and Corey was called in to serve in that capacity. The final award 
was $43,655.89. 

There was no contract fixing the amount of the compensation to be paid to the 
plaintiff, and he relied, as we have seen, upon a quantum meruit recovery. 

From the evidence it appears that the companies’ arbitrator first fixed the loss 
at $14,000, which was subsequently increased to $43,655.89, the sum finally agreed 
upon. The plaintiff said that he was once offered $1,400, but that the defendant 
afterwards refused to abide by his agreement, and finally reduced his offer to $300, 
which was declined. Hurst’s evidence is to the effect that he made no such offer, 
but that he did once ask the plaintiff if he was willing to accept $1,000, and was told 
that he must pay $1,400 or nothing. He also said that Hope figured his right to re- 
cover on the basis of a 5 per cent. commission. He stated that he was offered 
$37,500 before any arbitrators were appointed, and that his recovery was increased 
by the appraisal in an amount only slightly exceeding $6,000. He did say that he 
promised to pay customary compensation. 

There was a jury’s verdict for $1,400, which was confirmed by the trial court, 
and to that final judgment a writ of error has been awarded the defendant. 

Two methods of calculation are adopted in such cases. Sometimes the arbitra- 
tor is allowed a per diem of from $25 to $50, and sometimes he is paid 5 per cent. 
on the award, when its amount is less than $100,000. 

The property destroyed was of a special character, and intended for maritime 
fittings and construction. Technical knowledge and information was necessary, in 
order to reach any intelligent conclusion, and this was doubtless the reason which 
led to the selection of plaintiff as one of the arbitrators. He was a marine archi- 
tect, educated at the Massachusetts Institute of Technology. His competency is not 
questioned. Immediately upon his selection he went to work, and, among other 
things, consulted 25 or 30 manufacturers, that he might ascertain the actual value 
of the articles destroyed. The amount of the work which he did is not questioned; 
but it is said that he should, in no event, be paid for time other than that occupied 
in the appraisement proper, which took only 7 days, and moreover that his employ- 
ment was in fact illegal, in that he was at the time of the appraisement in Hurst’s 
employment. 

To support this position, sections 4308 and 4309 of the Code of Virginia are 
cited and relied upon. They are: 

4308. “The arbitrators and umpire selected to ascertain the loss sustained by 
any claimant upon any policy of insurance on any property in the state of Virginia 
shall be citizens and actual residents of the state of Virginia, unless otherwise 
agreed between the parties.” 

4309. “The said arbitrators and umpire, before acting as such, shall take an 
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oath to faithfully discharge their duties, and that they are not in any manner in 
the employment of nor related to any individual affected thereby, or in the employ- 
ment of any insurance company.” 

It may readily be conceded that neither the insured nor the insurance compan- 
ies should select as their arbitrators men on their pay roll. 

“It is fundamental to the conception of such an appraisement, which is in effect 
an arbitration that the persons selected to make it should be free from the control 
or direction of the respective parties whose interests have been confined to them 
and should act independently and upon their own judgment.” Connecticut Fire In- 
surance Co. v. Cohen, 97 Md. 294, 55 A. 675, 99 Am. St. Rep. 445. 

This does not mean that the arbitrator is not to be paid by the party who re- 
tains him. He must be so paid by the express terms of the contract of insurance. 

So far as is shown by the record, Hurst and Hope were strangers up to the 
time of his selection. If he were to adopt the construction contended for, the stat- 
ute would be inoperative, for the arbitrator, when secured, would immediately be- 
come an employee, and would, by the very act of his selection, be made ineligible 
to serve. Certainly anything which he afterwards did to qualify himself to serve 
would disqualify him. All that the statute means to say is that he shall not be 
regularly retained; that there must be no continuity of employment. “Employment” 
and “employee” are terms sometimes used to cover services of every kind, but not 
always. An attorney serving as division counsel for a railroad, and regularly re- 
tained, is an employee (Seaboard Air Line Railway v. Continental Trust Co. [C. C.] 
166 F. 597), while one retained for a single suit is not (Hand v. Cook, 29 Nev. 518, 
OF PF. SF. 

In American Casualty Ins. Co.’s Case (Boston & A. R. Co. v. Mercantile Trust 
& Deposit Co.) 82 Md. 535, 34 A. 778, 38 L. R. A. 97, the court was called upon to 
distribute funds of an insolvent corporation. Employees were given a preference 
under the statute. It was there held that not every one employed was an employee ; 
an insurance adjuster was not. The court went on to say: “The word ‘employee,’ 
as used in the statute, was intended to have a limited meaning, and that it cannot 
be applied in its broadest sense, or as including every one in the service or employ- 
ment of a corporation or individual.” ‘To the same effect is Lewis v. Fisher, 80 
Md. 139, 30 A. 608, 26 L. R. A. 278, 45 Am. St. Rep. 327. 

Amnng other definitions given in Bouvier is this: “It is understood to mean 
some permanent employment or position.” 

Tested by these rules, we are of opinion that Hope was not in the employment 
of Hurst, as that term is used in the statutes. He was retained for special service, 
and all of the work done by him was done that he might discharge these special 
duties intelligently. Without this necessary advance information, secured in a prop- 
er way, he would have been worthless as an arbitrator. If he is to be paid at all 
for his preliminary investigation, it is not seriously contended that the judgment 
is unreasonable, and certainly it is supported by ample evidence. There was nothing 
immoral or against public policy in anything that was done, and so the judgment 
must stand. unless it runs counter to the statute. The defendant’s naked proposi- 
tion that Hope was, because of his employment, ineligible to serve is untenable. 

The judgment of the trial court was plainly right, and is affirmed. 

Affirmed. 








1208 The Insurance Law Journal, Vol. 72 [June, 1929 


MARINE 


CABAUD v. FEDERAI, INS. CO. 
District Court, S. D. New York. November 27, 1928 
20 Federal Reporter (2d) 720. 
INSURANCE—RECEIVER’S CONTENTION THAT SURPLUS OF MARI- 

TIME LIEN INSURANCE BELONGED TO ESTATE DID NOT ES- 

TABLISH MISREPRESENTATION IN SECURING POLICY. 

Fact that receiver contends that in case any surplus remains after liquidation 
of various liens with proceeds of maritime lien insurance, estate is entitled to sur- 
plus, held not to establish misrepresentation in securing policy or concealment of 
real party in interest, so as to entitle underwriters to return premium and cancel 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


In Admiralty. Libel by Henry E. Cabaud, as receiver of the New York & 
Cuba Mail Steamship Company, against the Federal Insurance Company. Decree 
for libelant. 

Burlingham, Veeder, Masten & Fearey, of New York City, for libelant. 

Bigham, Englar & Jones and Oscar R. Houston, all of New York City, for re- 
spondent. 

Gopparp, District Judge. In admiralty. This is a suit in admiralty by Henry 
E. Caubaud, as substituted receiver of the New York & Cuba Mail Steamship 
Company, to recover from the Federal Insurance on the steamship Esperanza, 
which became a total loss owing to the perils of the sea on November 28, 1924. 

This case was tried some months ago, but decision was deferred pending appeal 
in the Circuit Court of the circuit of Wendell P. Colton Co. v. New York & Cuba 
Mail Steamship Company., 27 F.(2d) 657. . 

When Mr. Caffey, who preceded Mr. Cabaud, as receiver of the New York & 
Cuba Mail Steamship Company, was appointed, he was instructed by the court to 
operate the Ward Line fleet of steamships. Maritime lien claimants objected that 
the operation of the fleet would jeopardize their liens. To meet this situation, Judge 
Knox issued the following order: “So long as the receiver shall hold ‘any vessel 
against which any person shall have filed a claim asserting a maritime lien thereon 
the receiver shall keep such vessel insured in the customary manner. In case of loss 
such claimant shall have the same rights and priorities against the insurance money 
collected by the receiver which he would otherwise have had against the vessel, 
if any.” 

The preliminary application submitted by the receiver’s representative to the 
underwriters recited that “insurance is wanted by Francis G. Caffey, Receiver, New 
York and Cuba Mail Steamship Company, for account of lienors.” The receiver 
deemed it advisable, when placing the insurance, that is should be for the face 
amount of the licn claims as filed, as otherwise the insurance might prove insuffi- 
cient; also, that the insurance should be “valued” at the sum insured (a form of 
insurance which dispenses with proof of the loss), inasmuch as the insurance on 
any vessel would be payable for the loss at the time when the lien claims would 
be still unadjudicated, so that the delays in the collection of the insurance in the 
event of a loss would not be occasioned by requiring strict proof as to the amount 
of each lien. This insurance, which hereinafter will be referred to as “lien insur- 
ance,” was placed with seven different underwriters, each taking a percentage of 
interest, respondent’s interest being 20 per cent, and each policy covered the un- 
derwriter’s interest in the total amount insured on each vessel, as per list attached. 
The total amount of lien insurance on the steamship Esperanza was $105,500, of 
which respondent's 20 per cent. amounted to $21,000, the amount now sued for. The 
respondent's lien insurance policy consisted of a rider attached to an ordinary hull 
policy form, and the hull policy form, so far as material, is as follows: 

“Francis G. Caffey, Receiver New York and Cuba Mail Steamship Company, 
for account of themselves, loss, if any, payable to Francis G. Caffey, Receiver, or 
order, does make insurance and cause themselves to be insured, lost or not lost, to 
the amount of $180,000, upon the liens P P I, F I A, as above,” ete. 

“The said liens P P I, F I A, or so much as concerns the assured, by agree- 
ment between the assured and assurers in this policy, are and shall be valued at 
as follows.” 
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The provisions, so far as material, of the rider, were as follows: For account 
of themselves, loss, if any, payable to Francis G. Caffey, Receiver, do make insur- 
ance and cause to be insured Francis G. Caffey, Receiver New York and Cuba 
Mail Steamship Company, per steamers, tugs, and lighters as per list attached. One 
year from March 20, 1924, noon, Washington time, for $186,000. On lines P P I, 
F I A. Agwi trade limits as per hull policies. Being a 20% interest in the total 
sum insured on each vessel on this interest as stated in the schedules attached 
hereto. * * * Warranted free from all average and salvage charges; being 
against the risk of the total and/or constructive total loss if vessel only. To pay 
a total loss in the event of a total or constructive total loss being paid on hull 
policies.” 

On a perforated slip at bottom was the following: “This slip is not to be at- 
tached to the policy, and the assured has permission to detach it from the clauses 
above should the policy have to be produced in a court of law. Full interest ad- 
mitted, the policy being deemed sufficient proof of interest. This insurance is with- 
out benefit of salvage.” 

The letters “P P I” and “F I A,” as appears from the clauses at the end of 
the rider, stand for “Policy proof of interest” and “Full interest admitted,” re- 
spectively. 

The lien underwriters, other than the respondent, paid their lein insurance 
in full, and the proceeds, amounting to $84,400, have been set apart by the court 
in an equity suit pending determination of the interest of the lien claim therein. 
However, this respondent was interested as an underwriter in the lien claims to the 
amount of some $50,006, and it has declined to pay this lien insurance; its lien 
claims not having been allowed as yet. It also appears that $116,401.05 face amount 
of lien claims have been filed, and that to date $39,401.05 thereof have been ad- 
judged valid, and $712.72 adjudged invalid, and that $65,795.34 of lien claims have 
been referred to a special master and with the exception of some $10,000 face value 
of claims, which have since been settled, are awaiting adjudication. 

The premiums on policy were paid by the receiver from the fund of the es- 
tate. 

The respondent has set up two affirmative defenses, which are, in substance, as 
follows: 


(1) That the policy upon which suit is brought was procured by misrepre- 
sentation and concealment of respondent’s interest in the insurance; and 


(2) That the respondent had no insurable interest in the subject-matter of the 
insurance. 


The allegations of the respondent set up in its second affirmative defense read 
as follows: 

“That said insurance was solely for the benefit of the persons, firms and cor- 
porations who had and/or asserted maritime liens against the said steamships; that 
if such insurance were issued by such underwriters, including the respondent here- 
in, it would be solely for the benefit of said persons, firms and corporations. * * * 

“That the said statement and representation was in substance and effect a re- 
presentation that the said Caffey, in applying for said lien insurance and in pro- 
curing the same, was not acting in his capacity as receiver of the property and es- 
tate, generally, of the New York and Cuba Mail Steamship Company, but was act- 
ing solely as trustee for the persons, firms and corporations who owned and/or 
whe had asserted liens against the said steamships, including the said steamship 
‘Esperanza.’ ”’ 

And then follows an allegation that these representations were material and 
were relied upon, but were false in the following particulars: “In that the said 
Caffey did not then and there intend to effect the said insurance solely for the bene- 
fit of said persons, firms and corporations which had and/or asserted liens against 
the said vessels, including the steamship ‘Esperanza.’ That the said Caffey * * * 
have disclaimed * * * the interest and right of the said persons, firms and 
corporations in and to the proceeds of respondent’s said policy of insurance and 
have claimed and asserted and the libelant now claims and asserts that the said pol- 
icy was procured by the said Caffey not for the sole benefit of the persons, firms 
and corporations who had and/or asserted liens against the steamship ‘Esperanza’ 
and other said steamships, but was taken out for the benefit of the receiver, as 
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such, and for the benefit of the general estate of the New York and Cuba Mail 
Steamship Company.” 

It is not alleged that these representations were untrue, but merely that the 
receiver “intended” that the insurance should inure to his benefit as receiver. Upon 
the trial the receiver offered and there was received in evidence the petition and ans- 
wer in an equity suit in which several of the owners of maritime liens sought to 
require the receiver to pay over to them the fund which the receiver had collected 
under policies similiar to the one in suit: this fund being the insurance which the 
other underwriters had paid to the receiver which has been referred to above. In 
said petition it is alleged: “The receiver has refused and is still refusing to pay to 
the said lienors who have asserted liens against the ‘Esperanza’ the amount of 
their liens, although the said liens should be paid in full out of the said insurance 
moneys.” 

\nd the said answer contains the following clause: “Eleventh: Admit that 
the Receiver has declined to pay the claims of those asserting liens against the Es- 
perenza without proof of the validity and actual extent of the liens against the Es- 
paranza at time of loss, and claims to be entitled as Receiver to any surplus of 
said insurance in excess of such actual liens; but deny the other averments of para- 
graph Tenth of the petition.” 

The question in the case at bar is whether or not there was a misrepresentation 
in securing the policy or concealment of the real party in interest, which entitles 
the underwriters to return the premuim and cancel the policies. It is important 
to bear in mind that in this present suit the respondent is here as an underwriter 
and not as a lien claimant, and that its rights as a lien claimant of the claims of 
any one else te a lien of this insurance are not now up for determination. If this 
insurance was solely for the benefit of the lienors, of course, there was no misre- 
presentation nor concealment. 

\s yet there has been no distribution of the fund, and the fact that the receiver 
contends that, if any surplus remain after the liquidation of the various liens, the 
estate is entitled to the surplus, is immaterial. The facts stated in the policy and 
in the application for the insurance are as true to-day as they were when the con- 
tract for the insurance was entered into. Further, the respondent itself now con- 
tends that the insurance is for the benefit of the lienors. Moreover, the question 
if misrepresentation or concealment seems to be disposed of by the Circuit Court 
in Colton V. New York & Cuba Mail Steamship Co., supra, wherein Judge Swan, 
speaking for the court, states: “The policies had to insure the lienors’ interests, 
or they would have violated the hull policies, and the underwriters would have 
been defrauded when the hull insurance was collected; they are issued ‘on liens,’ 
and, of course, the receiver had no insurable interest in the liens as such. The 
broker's letter we regard as a request for insurance on the lienors’ interest only 
oe Hence we have a situation where the Receiver, acting in effect as agent 
for the lien claimants, took out a form of policy which they could lawfully have 
taken on their interest, but they alone, and only if solely interested in the policies.” 

The suit at bar is a suit by the receiver as such “agent” to collect the insur- 
ance. When collected, the question of distribution will then arise. It may or not 
appear then that the receiver, as a third party, or creditors have an equitable in- 
terest in the fund. The libelant, as the “agent” for the lienors, is the insured and 
is the payee under the policy, and it seems to me that, the loss having occurred, he 
is entitled to recover in this suit the amount of the insurance which the respond- 
ent wrote. The court merely holds that the libelant in this suit is entitled to col- 
lect the insurance from the respondent for distribution among the lienors who are 
entitled to share in the fund collected. The court is not passing upon the merits 
of the several lienors or what right, if any, the receiver may, as a third party, 
have to participate in the fund, as those questions are not now before the court. 

Accordingly, a decree may be entered in favor of the libelant for the sum of 
$21,100, with interest. 





Ocean Marine Ins. Co. v. Lindo 


OCEAN MARINE INS. CO. v. LINDO 
Circuit Court of Appeals, Ninth Circuit. February 18, 1929. 
Rehearing Denied March 28, 1929. 
No. 5625. 
30 Federal Reporter (2d) 782. 

1. INSURANCE—CONSIGNEE, WHO RESOLD GOODS, HAD INSURABLE 
INTEREST AFTER ASSIGN MENT OF BILLS OF LADING TO BUYER 
BUT BEFORE DELIVERY OF GOODS. 

Where consignee who had resold goods, assigned bills of lading to buyer and 
received payment, but there was no delivery, consignee was still obliged to deliver 
under contract, and therefore had title and insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

INSURANCE—MARINE INSURANCE DID NOT RUN OUT BECAUSE 

VESSEL FAILED TO DISCHARGE INSURED COTTON ON FIRST 

CALL AT PORT OF DESTINATION OWING TO CONGESTED CONDI- 

TION OF PORT. 

Marine insurance on cotton did not run out because vessel did not discharge 
insured cotton on first call at port of destinatiin, being unable to discharge cargo 
on account of congested condition of port, since this was not beginning of new voy- 
age beyond points of destination, but mere unimportant change or continuation of 
original voyage. 

(For other cases, see Insurance, Dec. Dig. § 178.) 

3. INSURANCE—UNDER “WAREHOUSE TO WAREHOUSE” CLAUSE 
IN MARINE INSURANCE, RISK DID NOT TERMINATE WHEN COT- 
TON WAS DEPOSITED IN CUSTOM HOUSE. 

Under policy of marine insurance covering goods from warehouse to ware- 
house, risk did not terminate when insured cotton was deposited in custom house, 
and insurer was liable for destruction by fire while there. 

(For other cases, see Insurance, Dec. Dig. § 178.) 


Appeal from the District Court of the United States for the Southern Divis- 
ion of the Northern District of California; Frank H. Kerrigan, Judge. 

Action by Donald Lindo against the Ocean Marine Insurance Company. Decree 
for plaintiff [27 F.(2d) 956], and defendant appeals. Affirmed. 

Bell & Simmons, W. S. Andrews, and Golden W. Bell, all of San Francisco, 
Cal., for appellant. 

S. Hasket Derby, of San Francisco, Cal., Carroll Single, of New York City, 
Joseph C. Sharp and Derby, Sharp, Quinby & Tweedt, all of San Francisco, Cal. 
for appellee. 

Before Rudkin and Dietrich, Circuit Judges, and Bean, District Judge. 

Bean, District Judge. This is an appeal from a decree in favor of the appellee 
in an action = an insurance contract, loss, if any, pavable to the appellee’s assignor, 
Schlubach, Sapper & Co., or order. 

In March, 1924, Schlubach, Sapper & Co., who were engaged in business in 
Guatemala City, Guatemala, purchased of Palazio & Co., at Corinto, Nicaragua, 
a quantity of cotton for the purpose of filling an order previously received by them 
from Ibanguen Hermanos, owners of a mill in the interior of Guatemala. The 
cotton was to be carried by the steamer from Corinto to San Jose, the port of entry 
for Guatemala, and after passing the customs to be there delivered to Schiubach, 
Sapper & Co. to cars, for final shipment by rail to Ibhanguen Hermanos. On March 
25th, 45 bales of cotton thus purchased were shipped from Corinto by steamer 
Eupatoria, and on April 4th, 96 bales by steamer San Jose, all of which were con- 
signed to Schlubach, Sapper & Co. at San Jose. Prior to these shipments, the ap- 
pellant had issued to Palazio & Co. an open marine policy of insurance covering 
loss and damage by fire to goods shipped by them frm Corinto to various ports, 
including Guatemala, and Palazio & Co. had authority to issue certificates under 
such policy covering shipments made on their own account as principal, or as 
agents for others, or for account of others, when ordered to insure. This policy 
was in force at the time of the shipments, and at the request of Schlubach, Sapper 
& Co., Palazio issued a certificate thereunder covering the shipments in question, 
loss if any payable to them. 

The Eupatoria arrived at San Jose on April 4th, discharged her mail and pas- 
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sengers, but, being unable to discharge cargo on account of the congested condition 
of the port, proceeded te Champerico, a distance of about 70 miles, returning to 
San Jose on April 11th, when the 45 bales of cotton were discharged and placed 
in the custom house bodega (warehouse). The San Juan arrived at San Jose on 
April 10th, and the 95 bales were discharged and placed in the custom house bodega. 
On the 16th of April and before the customs regulations had been complied with 
and the cotton removed by the consignee for reshipment to its ultimate destination, 
the custom house buildings’ were burned, and 129 bales of cotton destroyed by fire. 
Due proof of loss was made and payment refused; hence this suit. 

[1] It is claimed by the appellee that Schlubach, Sapper & Co. had no insur- 
able interest in the cotton at the time of the fire, because they had parted with the 
title to Ibanguen Hermanos. After the cotton had been delivered in the custom 
house and before the fire, Schlubach, Sapper & Co. assigned the bills of lading cov- 
ering the shipments to Ibanguen Hermanos and received payment for them, but 
there had been no delivery of the goods, and Schlubach, Sapper & Co. were still 
obliged under their contract to deliver at railroad station at San Jose, and for that 
purpose the bills of lading were returned to them. 

Under such circumstances, the title still remained in Schlubach, Sapper & Co., 


and the loss fell upon them, and they returned to Ibanguen Hermanos the money 


paid by them. 


[2] Nor is there any merit in the contention that the insurance on the 45 bales 
of cotton shipped on the Eupatoria ran out because the vessel did not discharge 
the cotton upon her first call at San Jose, or until her return from Champerico. 
This was not the beginning of a new voyage beyond the point of destination, but 
a mere unimportant change or continuation of the original voyage permitted, we 
take it, by the insurance contract, and not unusual along the coast of Central 
America. 

[3] Finally, it is the position of the appellant that the insurance risk terminated 
when the cotton was deposited in the custom house at San Jose. This requires a 
construction and application to the facts of a clause of the policy which reads: 
“The insured goods are covered, subject to the terms of this policy, from the time 
of leaving the shippers’ or manufacturers’ warehouse during the ordinary course 
of transit until on board the vessel during transshipment if any, and from the 
vessel] whilst on quays, wharves, or in sheds during the ordinary course of transit 
until safely deposited in the consignee’s or other warehouse at the destination 
named in the policy; but in any event risk hereunder to cease within ten days after 
landing at destination.” This clause in marine insurance policies seems to be of 
comparative recent origin, and there is apparently but little authority as to its ap- 
plication under circumstances similar to those in the instant case. The only cases 
to which our attention has been called at all analogous are those of Martin v. Nip- 
pon Seas, 3 Commercial Cases 164, and Ganiere v. Eastern Co., 7 Lloyd List Law 
Reports, 188. In the Martin Case, the policy covered the goods until safely de- 
livered to the consignee. The goods were entered at the custom house, after which 
they were held by the customs authorities in the name of the consignees and to their 
order, subject to the payment of duties, storage, and other charges. The goods 
while in the custom house were totally destroyed by fire. The court found as a 
fact that for the purpose of the custody of the goods the warehouse of the customs 
was the warehouse of the consignee, and therefore delivery to such warehouse was 
a delivery to the consignee. In thhe Ganiere Case, the goods covered by a policy 
containing a “from warehouse to warehouse” clause were received at the Petro- 
grad custom house and ultimately taken by persons purporting to act on behalf of 
the Russian government, and the court held as a fact that the custom house was 
not holding as the agent of the consignee, and consequently the insurance had 
not terminated or run out. It would seem therefore that whether goods covered 
by a marine policy containing a “from warehouse to warehouse” clause have, in a 
given case, been safely deposited in the consignee’s or other warehouse at destination, 
is a question of fact from the circumstances of each particular case. 


Now the evidence shows that all goods going to Guatemala whether dutiable 
or not, must pass through the custom house at San Jose, comply with the customs 
regulations, and pay certain fees. Until these requirements are complied with, the 
consignee is not entitled to the possession of the goods. There was no unreason- 
able delay on the part of the consignee in the instant case. As a consequence it 
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cannot be said, we think, that the goods were safely deposited in the consignee’s 
or other warehouse within the meaning of the policy, while in the custom house, 
regardless of the nature or character of the building or structure used by the gov- 
ernment for the storage of goods while passing customs. The warehouse to ware- 
house clause was evidently intended to cover the goods after being discharged at 
port of destination while in the ordinary course of transit to the consignee’s ware- 
house, or some other equivalent place of storage where the goods were held for 
the consignee. The risk continued after the goods were landed and during the 
period reasonably required for this purpose, not exceeding 10 days. 

We are unable therefore to agree that taking the goods to the custom house 
for the purpose of clearance accomplished the safe deposit thereof in consignee’s 
or other warehouse referred to in the policy, in the absence of some voluntary act 


of neglect of the consignees indicating an intention to adopt the custom house as a 
place of storage of their goods. 
Decree affirmed. 


QUINLIVAN v. NORTHWESTERN FIRE & MARINE INS. CO. SAME v. AU- 
TOMOBILE INS. CO. OF HARTFORD, CONN. SAME v. GLOBE & 
RUTGERS FIRE INS. CO. 

District Court, W. D. New York. February 15, 1929. 
31 Federal Reporter (2d) 149. 

1. INSURANCE—TERM “PERILS OF THE SEA,” IN POLICY, CONTEM- 
PLATED LIABILITY FOR DAMAGE TO DREDGE WHERE STONE 
ENTERED CUTTER AND WAS DISCHARGED INTO ELBOW, CAUS- 
ING IT TO BREAK, RESULTING IN INRUSH OF WATER AND SINK- 
ING OF DREDGE. 

Term “perils of the sea,” in marine insurance policy, contemplated liability 
for damage to dredge where large stone entered so-called cutter, moved into 
suction pipe, and thence to pump, where it was discharged into elbow and forcibly 
wedged, causing fracture which resulted in water entering the hull and sinking 
of the dredge, since inrush of water was directly attributable to rock from out- 
side of dredge in course of her operation. 

(For other cases, see Insurance, Dec. Dig. § 403.) 


2. INSURANCE—ELBOW PIPE OF DREDGE WHICH BROKE HELD NOT 

“MACHINERY,” WITHIN EXCEPTION IN MARINE POLICY. 

Elbow pipe in dredge, which broke when stone entered from outside and 
was discharged into elbow causing fracture which resulted in water entering 
the hull, was not “machinery,” within exception in marine insurance policy ex- 
cluding claims arising from or caused by injury or breakage of machinery. 

(For other cases, see Insurance, Dec. Dig. § 402.) 


3. INSURANCE—INTERPRETATION OF TERM IN MARINE POLICY 
MUST BE ACCORDED IN LIGHT OF MANIFEST INTENTION OF 
ASSURED AND ASSURERS. 

Interpretation of term in marine insurance policy must be accorded in 
light of manifest intention of assured and assurers. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE—EXCEPTION CLAUSE OF MARINE POLICY MUST BE 
CONSTRUED AGAINST INSURERS. 

Exception clause of marine insurance policy must be construed against the 
insurers. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


In Admiralty. Libels in personam to recover on marine insurance policies, 
by Oswald Quinlivan against the Northwestern Fire & Marine Insurance Com- 
pany, against the Automobile Insurance Company of Hartford, Conn., and 
against the Globe & Rutgers Fire Insurance Company, which were consolidated 
and tried as one. Decree for libelants. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City (William 
H. McGrann and Roger B. Siddall, both of New York City, of counsel), for li- 
belant. 

Bigham, Englar & Jones, of New York City (George S. Brengle, Martin P. 


Detels, and Pieter J. Kooiman, all of New York City, of counsel), for respond- 
ents. 
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HazeL, District Judge. In these three consolidated cases, tried as one, 
libelant, owner of dredge No. 7, seeks to recover, under three marine insurance 
policies, damages arising out of the sinking of the dredge in Westchester creek 
on January 4, 1926. A description of the dredge, in so far as material, follows: 
She was 12-inch hydraulic steam-driven, 80 feet in length, and 24 feet wide, with- 
out motive power, though equipped with boiler and engine for operating a suc- 
tion pump aboard her. She was fitted forward with a ladder rigging for lifting 
material from the bottom of the creek, and a long tubing for suction, moved 
by a derrick, while in the top of the tubing there were means for pipe connec- 
tion; the pipe being 24 feet 9 inches long and extending to the suction pump. 
The pipe was underneath the surface of the water, while the suction pump was 
located vertically athwartships on the dredge. The pipe discharged into a 12- 
inch cast-iron elbow pipe, which was about 7 feet long and curved at 90 degrees 
from the suction pump to the fore and aft discharge line, the line extending in 
a direct line about 38 feet from the elbow, the after end being just beneath the 
water, while the elbow was 3% feet thereunder and attached to the pump. In 
operating the dredge, a floating or pontoon pipe was fixed to the discharge pipe 
at the stern of the dredge, leading to the shore. 

While engaged in dredging, a large stone entered the so-called cutter, moved 
into the suction pipe, and thence to the pump, where it was discharged into 
the elbow and forcibly wedged, causing a fracture, which resulted in water enter- 
ing the hull. Before the pump could be stopped, the water from the pump and 
the discharge line sank the dredge. The fracture of the elbow was the proximate 
cause of the disaster. The seaworthiness of the dredge at such time is in all 
respects conceded. The dispute arises over liability, under the terms of the 
policies, for expense in again floating the dredge and repairing her; it being 
contended by respondents that the exception clause barred recovery, inasmuch 
as no ejusdem generis, or accident in loading, or Inchmaree clauses were in- 
cluded. 

Libelant’s position is that the sinking resulted from perils of the sea or 
river or other waters specified in the policies. The material provision reads 
as follows: 

“It is the intent of this Insurance Company by this policy, to fully indemnify 
the Assured for this Company’s proportion of all General Average charges, Sal- 
vage expenses and loss, damage, detriment or hurt to said vessel for which they 
may be liable under this Policy, against the adventures and perils of the Har- 
bors, Bays, Sounds, Seas, Rivers, and other waters as above named, and Fires 
that shall come to the hurt, detriment or damage of said vessel or any part 
thereof. Excepting always, all claims arising from or caused by the following, 
or other legally excepted causes, viz., * * * from the bursting or explosion of 
boilers, collapsing of flues or any injury, derangement or breakerage of machinery 
unless caused by stress of weather, stranding collision or burning.” 

{1] At the outstart the question’is whether the damages eventuated from 
perils of the sea. English cases are cited wherein it is definitely ruled that when 
an occurrence to a ship results from circumstances of an accidental or misfor- 
tunate character, and sea water enters the vessel through her seams, or through 
a holé in her hull, resulting in her injury, it constitutes a “peril of the sea” 
within the meaning of the insurance policy, in the absence of limiting language. 
See Hamilton v. Pandorf, 12 A. C. 518; The Xantho, 12 A. C. 503; Cohen v. 
National Benefit Association, 18 Ll. List. L.. R. 119 (K. B. 1924); and Blackburn 
v. Liverpool Insurance Co., 1 K. B. 290. 

In Hamilton v. Pandorf, supra, a case where rats gnawed a hole in a pipe 
and sea water entered the ship damaging the cargo, the House of Lords sub- 
stantially ruled that the term “peril of the sea” is not necessarily limited to a 
storm or other misadventure, since other unintentional contingencies might 
let water into the vessel, resulting in her sinking, and that such an occurrence 
would fall within the contemplated understanding of the insurer and assured, 
and, unless the marine policy contained words of limitation, recovery under 
the clause of perils of the sea was warranted. 

In McAllister & Co. im Western Assurance Co., of Citv of Toronto, 218 
App. Div. 564, 218 N. Y. S. 658, this principle apparently was followed in a case 
where the insurance aie was of the same general form as here. In that case 
the seams of a coal barge were strained and opened owing to the placement 
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of three derricks or unloading buckets in three different hatches, one derrick in 
the stern hatch, another in the third hatch, and another in the bow hatch. The 
evidence showed that taking the coal out of the two end hatches to the bottom 
of the vessel, leaving the coal in the middle hatch untouched, was the primary 
cause of straining her seams and letting in the water. The court held that the 
term “peril of the sea” in the policy included the resulting damage. 


In opposition to the line of English adjudications and the McAllister Case, 
holding that injury of a ship through leakage or a break in a pipe or the hull 
was per se a peril of the sea, respondents urge that in the federal courts, and 
especially by the Supreme Court in The G. R. Booth, 171 U. S. 450, 19 S. Ct. 
9, 43 L. Ed. 234, a different rule has been enunciated. The Booth Case was a 
libel by a shipper against a steamship, water having entered the vessel through 
a large opening torn in her side, while at her wharf, in consequence of the ac- 
cidental explosion of several cases of detonators, stowed aboard, together with 
other merchandise in the afterhold. Sea water, entering the hold, damaged li- 
belant’s cargo of sugar. It was an accidental explosion without fault attribu- 
table to the ship or in the discharge of her cargo. The bill of lading under 
which the sugar was transported contained a clause that the ship should not 
be liable for loss ensuing from perils of the sea by explosion, bursting of boil- 
ers, or “other accidents of navigation, of whatsoever kind.” The learned court 
declared that the words “perils of the sea” have the same meaning in a bill of 
lading as in an insurance policy, with certain specified exceptions; and, inas- 
much as the explosion was the predominant and proximate cause of the dam- 
age, the instant inflow of water was incidental thereto, “and not a new and in- 
dependent cause,’ and was a necessary, instantaneous result and effect of the 
bursting open of the ship’s side by the explosion; and that there were two con- 
current causes of the damage, viz., the explosion of the. detonators and the in- 
flow of water without “any possibility of distinguishing the amount of damage 
done by each,” and hence the court said the explosion “as the cause which set 
the water in motion, and gave it its efficiency for harm at the time of the dis- 
aster, must be regarded as the predominant cause.” It is clear that the basis of 
the decision was the fact that the explosion and inflow of water were inseparably 
linked together, and the entry of the water was “one of a continuous chain of 
events” resulting from the explosion, and, since the damage was not attributable 
to any violent action of wind or waves or collision, and arose out of the nature 
of the cargo, it could not be considered as a peril of the sea. The decision is 
apparently contrary to the ruling in the McAllister Case above mentioned, and 
presumably was not called to the attention of the Appellate Division. However, 
in the G. R. Booth Case the navigation of the ship was not a factor of the acci- 
dent, the cause having been due to an act within the ship, and I think a differ- 
ent situation is presented than in the instant case, where a rock was dredged 
up from the water in the ordinary dredging operation—a maritime employment— 
and i$ the real and proximate cause of the breaking of the elbow joint, followed 
by the entry of the water. The inrush of the water was directly attributable to 
the rock coming from outside the dredge in the course of her operation. It 
was not separable from the particular use of the dredge. It has no analogy to 
a cause emanating aboard the dredge, or to a cause originating from loading 
or unloading apparatus breaking through the bottom, as in The Zulia (D. C.) 
235 F. 433. The stone entering the pipe extension from the creek, and thence 
passing to the elbow, comes closer in comparison to a ship striking a rock and 
puncturing her bottom, which, I take it, would be a loss due to a peril of the sea. 
The statement of the Supreme Court in the Booth Case that the words “perils of 
the sea” have like import, when used in a bill of lading or in a marine insurance 
policy, does not mean that exceptions in bills of lading are not to be strictly 
construed. Insurance policies have invariably received a more liberal construc- 
tion. The distinction is pointedly suggested in Arbib, etc., v. Second Russian 
Insurance Co., 294 F. 811, wherein the Circuit Court of Appeals for this circuit 
said that: “A distinction exists between the legal effect on a common carrier and 
the legal effect on an insurer in the case of a loss arising from a peril of the sea.” 

[2, 3] Respondents further contend that the exceptions in the policy exclud- 
ing “claims arising from or caused by * * * any injury, derangement or break- 
age of machinery,” unless caused by stress of weather, bars recovery. The ques- 
tion, therefore, squarely arises as to whether the elbow pipe rightly comes within 
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the general term of machinery. It was used as a conduit for the débris of the 
creek’s bottom which had been sucked up. The water, silt, and stone were not 
deposited on the dredge, but pumped to the discharge point outside the dredge. 
I do not think that the elbow pipe can fairly be considered “machinery.” Burst- 
ing or explosion of boilers and collapsing of flues are specifically excepted, and 
in the same sentence follows the general reference to any injury, derangement, or 
breakage of machinery. The context is open to the inference that the word 
“machinery” refers to the machine appliance, and not to an elbow pipe or ap- 
purtenance used to keep water out of the dredge. The adjudications, true 
enough, make a wide distinction between a machine and machinery, as, for ex- 
ample, in National Enameling Co. v. Zirkovics (C. C. A.) 251 F. 184, where the 
pipes, and apparatus and certain other appurtenances designed to effect a com- 
mon end, were held to be a part of the machinery; and in T'ubbs v. Insurance 
Co., 131 Iowa, 217, 108 N. W. 324, where a fire policy covered “ ‘machinery of all 
kinds and descriptions, while contained’ in said building,” used in connection 
with a steam laundry; and in Washington Gaslight Co. v. District of Columbia, 
161 U. S. 316, 16 S. Ct. 564, 40 L. Ed. 712, where street pipes attached to a pump 
constituted machinery. These adjudications however, do not apply in a case like 
this, where the interpretation must be accorded in the light of the manifest in- 
tention of the assured and assurers. The English case of The Arsa, 23 LI. List. 
L. R. 273 (affirmed 24 LI. List. L. R. 219), comes close to the question here. There 
the cargo of a ship was damaged owing to a latent defect in a so-called nonreturn 
value on a pipe discharge from the galley, and the court ruled that the valve (a 
movable part) was not classifiable as machinery within the terms of the exception 
clause. Proctor for respondents seems to agree that as the principal function 
of the valve in the Arsa Case was to keep water out of the ship, the case was 
rightly decided on the theory that it was a part of the hull; but in this case the 
elbow pipe also kept the water out of the hull in its normal operations. In N. K. 
Fairbank & Co. v. Cincinnati Ry. Co., 81 F. 289. Mr. Justice Taft of the Su- 
preme Court, then sitting in the Circuit Court of Appeals for the Sixth Circuit, 
construed a provision in a bill of lading exempting the carrier from liability for 
“loss or damage arising from * * * collisions, explosions, accidents to boilers or 
machinery, * * *” and ruled that the term “machinery” in that case applied only 
to a group of mechanical parts connected with the boiler and steam supply, and 
that, under the bill of lading, the carrier was not exempted from liability for 
damage ensuing from the fracture of an axle of a car. In other words, the 
term “machinery” was restricted to mechanical instrumentalities and did not in- 
clude the axle of a car which gave momentum to the wheels. The learned court 
said upon this point: “While doubtful cases may be suggested, we are very 
clear in our opinion that those devices and parts of a car which have no physical 
operation and connection with the locomotive except by means of the cars-of the 
train and the couplers between them are not within the meaning of the term 
‘machinery’ in the phrase ‘accidents to boilers and machinery.’” Distinctions are 
manifestly recognized in interpretation of the term in question, both in con- 
tracts and policies and in statutory trials for negligence. In some instances a 
restricted meaning is applied, and in others a broader one to comport with the 
facts and circumstances and intention of the parties. 

[4] There was testimony by expert witnesses on behalf of respondents that 
the elbow pipe was properly classified as machinery, while on the part of libelant 
there was testimony that in the dredging trade the elbow in the pipe was known 
as a hull fitting or pipe, considered a part of the hull; and two witnesses testified 
further that it is generally regarded that a dredge is provided with three distinct 
machinery classifications: The pump machinery, the halting and hoisting machin- 
ery, and the agitating machinery. Libelant’s rebuttal testimony, as to the elbow 
pipe designation, outweighs that of respondents, and, since the dredging business 
is more or less separated from ordinary shipping, the expert opinions were pro- 
perly received as advisory. 

[5] My conclusion is that the term “perils of the sea,” as used in the policy, 
contemplated liability for the damages in question, and that the exception clause 
must be construed against the insurers, and, so construed, respondents are not 
exonerated from liability. 

Decree for libelants, with costs. 
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ACCIDENT 


LONG v. MONARCH ACCIDENT INS. CO. OF SPRINGFIELD, MASS. 
Circuit Court of Appeals, Fourth Circuit. February 2, 1929. 
No. 2789. 
30 Federal Reporter (2d) 929. 

2. INSURANCE—FAILURE TO PAY INSURANCE PREMIUM WHEN DUE 
IPSO FACTO FORFEITS POLICY. 

In the absence of special agreement, failure to pay an insurance premuim when 
due ipso facto forfeits the policy. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

3. INSURANCE—ONLY WHERE FUNDS ARE ABSOLUTELY DUE AND 
PAYABLE TO INSURED IS COMPANY REQUIRED TO CREDIT 
SUCH AMOUNT ON UNPAID PREMIUM TO PREVENT FORFEIT- 
URE. 

Insurance company will be required to apply an amount due insured to pay- 
ment of premium becoming overdue only where the company has funds in its 
hands absolutely due and payable to insured. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

4. INSURANCE—INSURER’S LIABILITY ON HEALTH POLICY CLAIM 
HELD NOT SO ABSOLUTE AS TO REQUIRE IT TO APPLY 
AMOUNT OF CLAIM ON UNPAID PREMIUMS TO PREVENT FOR- 
FEITURE. 

Where insured under health and accident policy made claim for one week’s 
disability, thereafter resented insurer’s investigation, defaulted in payment of next 
premium, and died while in default, held, in action on policy, that court did not 
err in limiting recovery to amount due for single week’s disability; the liability for 
such amount not being so absolute as to require company to apply it on overdue 
premium. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


5. INSURANCE—INSURED WILL NOT BE COMPLETELY EXCUSED 
FROM GIVING NOTICE, UNLESS MENTAL OR PHYSICAL CONDI- 
TION RENDERS IT IMPOSSIBLE. 

Though the law will favor insured, he will never be completely excused from 
giving notice of disability, unless his mental and physical condition is actually such 
as to render notice impossible. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

6. INSURANCE—INSURED OR BENEFICIARY MUST PROVE COMPLI- 
ANCE WITH POLICY. 

Insured or beneficiary has burden of proving compliance with provisions of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

7. INSURANCE—INSURANCE COMPANY’S CONSENT TO DIRECTED 
VERDICT AGAINST IT FOR AMOUNT OF CLAIM FOR SICK BENE- 
FIT HELD NOT PREJUDICIAL TO ITS POSITION THAT AMOUNT 
WAS NOT ABSOLUTELY DUE, SO AS TO REQUIRE CREDIT ON 
UNPAID PREMIUM. 

In action on health and accident policy, where plaintiff claimed that insurer 
should have applied amount due as sick benefit on unpaid premium, thereby pre- 
venting forfeiture, insurer by admitting liability which it had previously denied 
to extent of claim for sick benefit after court had ruled that insurer was not re- 
quired to allow credit claimed, held not to have prejudiced its rights. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Florence. 

Action by Mrs. Rosa Long against the Monarch Accident Insurance Company 
of Springfield, Mass. Judgment for plaintiff in unsatisfactory amount, and she 
appeals. Affirmed. 

L. D. Lide, of Marion, S. C. (Joe P. Lane and W. C. Moore, both of Dillon, 
S. C., on the brief), for appellant. 
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J. B. Gibson, of Dillon, S. C. (Gibson & Muller, of Dillon, S. C., on the brief), 
for appellee. 

Before Parker and Northcoit, Circuit Judges, and William C. Coleman, Dist- 
rict Judge. 

WitiiamM C. CoLEMAN, District Judge. This is an appeal from a judgment of 
the District Court for the Eastern District cf South Carolina in a suit on a policy 
of health and accident insurance issued to the husband of the appellant (hereinafter 
called the plaintiff) by the Monarch Accident Insurance Company of Springfield, 
Mass., appellee (hereinafter called the Company). This suit was originally brought 
in the court of common pleas for Dillon county, S. C., and from there removed 
to the United States Court, where, the case being tried before a jury, at the close 
of its testimony, the Company moved for a directed verdict in its favor except 
as to the sum of $25, as to which it consented to a verdict for the plaintiff. The 
motion was granted, and it is from this action of the lower court in directing a ver- 
dict that this appeal is taken. 

There were six assignments of error. The first three raise the question whether 
the trial court erred in directing a verdict for the Company as to the death benefit 
under the policy, since, as claimed, it was indebted at the time to the plaintiff in 
a sum sufficient to pay the overdue quarterly premium on the policy, and thereby 
to avoid a forfeiture of the policy which it was required to do as a matter of law; 
or whether the court should at least have submitted to the jury the question as 
to whether any such amount was then due and owing. The three remaining as- 
signments of error question the correctness of the court’s ruling in limiting to $25 
plaintiff’s right to recover sick benefits. 

The material facts are as follows: On November 15, 1926, the Company issued 
to plaintiff's husband, who was engaged in the grocery business, a health and ac- 
cident insurance policy with plaintiff as beneficiary, in consideration of an annual 
premium of $65, payable in quarterly installments of $16.25 on the 1st days of No- 
vember, March, June, and September. The principal sum of the policy was $5,000, 
the weekly accident indemnity $25, and a similar weekly indemnity for sickness. 
When the insured should reach the age of 50, an increase in the quarterly premium 
was provided for. The policy contained, among others, the usual standard pro- 
visions. Such provisions as are pertinent to the issues raised are. hereinafter 
quoted. 

The advance premium and that due March 1, 1927, were paid, but none others. 
On April 29, 1927, notice of sickness for one week was given to the Company at its 
home office. Thereupon blank proofs of illness, to be executed by the insured 
and his attending physician, were duly forwarded, were executed, mailed back 
to the Company, and received on May 20. These showed that the insured had 
been suffering from “weakness, adrenal, insufficiency, complications and hypoten- 
sion,” and that he had been treated by another physician for previous similar at- 
tacks. On May 25th, the Company wrote to both the insured and his physician 
asking for further information respecting the illness, but the insured replied, 
resenting the request, and saying he had no further information to give. Additional 
letters were written on June 3d, July 26th, and August 5th by the Company to the 
physician whom the insured stated had attended him during the previous attacks, in 
an endeavor to get additional information. Meanwhile, a notice that the insurance 
premium was due on June 1, 1927, had been mailed to him, and the premium not 
being prid when due, a letter, dated June Ist, was sent to the insured, stating that 
his peiicy had lapsed because of default in premium payment, and urging him to 
reinstate the policy by paying the premium. On July 12th the insured was injured 
in an automobile accident on a public highway near Sumter, S. C., as a result of 
which he died the following day. 

On July 25th plaintiff's counsel wrote to the Company asking for blank proof of 
death, to which letter the Company on July 29th, replied, advising that the policy 
had lapsed because of failure to pay the premium and denied liability. Thereupon 
counsel for plaintiff contended that there was no lapse because of the fact that her 
husband had filed a claim for sick benefits in an amount sufficient to cover the 
overdue premium. The Company admitted the filing of the claim, but took the 
position that it had never been able to get information sufficient to enable it to 
establish the time of the origin of the illness, essential under the sickness indemnity 
clause (hereinafter quoted) ; that it had never admitted indebtedness in any amount 
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under the policy; and that thus there could be no offset for sick benefits against 
the premium. Suit was brought for $5,233.75, with interest from July 12, 1927; 
$5,000 being claimed as a result of the accidental death of the insured, the balance 
for sick benefits. 

{[1, 2] Taking up the question raised by the first three assignments of error, 
we find no error by the trial court in directing a verdict for the defendant. The 
contract for insurance was made in South Carolina, when the policy was there 
issued to the insured, upon payment of the initial premium. Northwestern Mut. 
Life Insurance Co. v. McCue, 223 U. S. 234, 32 S. Ct., 220, 56 L. Ed. 419, 38 
L. R. A. (N. S.) 57. It is, however, to be construed by the general commercial 
law as enforced by the federal courts, which are free to exercise their own judg- 
ment, independently of state decisions. Carpenter vy. Providence Washington Insur- 
ance Co., 16 Pet. 495, 511, 10 L. Ed. 1044. We start with the general principle 
that in the absence of special agreement, failure to pay an insurance premium 
when due ipso facto forfeits the policy. New York Life Insurance Co. v. Statham 
et al., 93 U. S. 24, 23 L. Ed. 789; Klein v. Insurance Co., 104 U. S. 88, 26 L. Ed. 
662; Thompson v. Insurance Co., 104 U. S. 252, 26 L. Ed. 765; Iowa Life Insurance 
Co. vy. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204. Moreover, the policy 
expressly provides that ‘any failure to comply with the provisions of this policy 
shall render invalid any claim made hereunder.” 

[3] It is true that the foregoing principle has been qualified to this extent: 
That if money is absolutely due by the Company to the policyholder when a 
premium falls due, the Company should apply the same towards the premium and 
thereby, if possible, avoid forfeiture of the policy. This includes any excess of 
premiums paid, dividends, profits, benefit payments, and the like, but the offsetting 
of such credits will only be required where the company actually has in its hands 
at the time funds which are absolutely due and payable. Thus, in McCampbell v. 
New York Life Insurance Co. (C. C. A.) 288 F. 465; Id., 262 U. S. 759, 43 S. Ct. 
705, 67 L. Ed. 1219, under the terms of a life policy profits were not to be 
apportioned until the end of a 20-year accumulation period, and it was held that 
the beneficiary was not entitled to claim that the life of the policy was extended 
by reason of earned profits before the expiration of such period. To 
effect, see New York Mutual Life Insurance Co. v. Girard, etc., Life Insurance 
Co., 100 Pa. 172. While the precise question appears never to have been squarely 
presented for decision by the Supreme Court of South Carolina, that court would 
seem to have at least impliedly approved of the general principle, above stated, 
in Cole v. Jefferson Standard Life Insurance Co., 113 S. C. 22, 100 S. E. 893. 
There the insured had borrowed $390 on his policy and had died leaving an overdue 
unpaid premium of $91.92. The policy provided for a distribution of the profits 
only at the end of twenty years. Plairtiff offered to prove the profits at the end 
of five years as being sufficient in the hands of the Company to offset the unpaid 
premium, but this evidence was excluded by the trial court and a judgment 
entered for the defendant following a directed verdict. On appeal this judgment 
was reversed and a new trial ordered, because the appellate court found that, since 
the law of South Carolina prohibited policies being issued with a longer distri- 
bution of profits period than five years, regardless of the express language of 
the policy, this restriction must be read into it. 


the same 


The foregoing cases, represent, we believe, both the weight of authority and 
the correct view. Such cases as North American Accident Ins. Co. v. Bowen 
(Tex. Civ. App.) 102 S. W. 163, and Girard Life Insurance Co. v. Mutual Life 
Insurance Co., 97 Pa. 15, upon which plaintiff relies, are not in fact contrary io 
this view, because in those cases liability of the company for some amount in its 
hands was fixed, whereas in the present case no liability whatsoever was admitted 
ot shown to have existed at the time of default in the premium payment. The 
Company was not merely investigating the extent of its liability, but rather whether 
it was liable at all. The insured had filed his claim, but the Company saw fit 
ta investigate all the facts as it had a right to do before admitting liability. The 
policy provides for sick benefits only in case of sickness “originating after this 
policy has been in force thirty days from its date,” and further provides that 
“the investigation of any claim hereunder * * * shall not be construed as a waiver 
of any rights of the Company in the defense of any claim under this policy.” 


The illness of the insured was alleged to have begun in April. The policy was 
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issued the previous November. The character of the alleged illness, neurasthenia, 
justified the Company in making a full investigation, especially in view of the 
attitude assumed by the insured and the statement of one of his physicians that 
he did not think “anybody could express an opinion ag to the probability of the 
beginning of this disease in a scientific way.” Thus, there appears to have been 
neither bad faith nor undue delay on the part of the Company in extending its 
investigations as it did. 

[4] Turning to the question raised by the remaining assignments of error, 
namely, whether the trial court was correct in limiting to $25 any recovery which 
the plaintiff might be entitled to on account of sick benefits, it seems equally clear 
that this ruling is correct. The insured gave notice of only one week’s disability. 
Plaintiff claims that the insured was excused under the policy from giving notice 
of additional disability, covering some nine weeks, by virtue of that disability itself. 

The policy expressly provides that “written notice of injury or of sickness on 
which claim may be based must be given to the Company within twenty days after 
the date of the accident causing such injury, or within ten days after the commence- 
ment of disability from such sickness,” but that “failure to give notice within the 
time provided in this policy shall not invalidate any claim if it shall be shown not 
to have been reasonably possible to give such notice and that notice was given 
as soon as was reasonably possible.” There is a further provision that failure on 
the part of the insured to give notice as provided in the foregoing “shall not 
invalidate any claim except that the date on which notice is actually given shall 
be considered as the date of commencement of disability and of the indemnity 
period.” The intent of these provisions when considered together, as they must be, 
is that notice is never completely dispensed with, but merely that its tardiness 
is penalized. It is very evident that it was “reasonably possible” for the insured 
to have given the required notice at any time during the period in question. He 
was confined to his home for only one week, and while it appears he went to a 
hospital shortly thereafter, he remained only three days and was not critically ill. 
Furthermore, in the month of May, his doctor stated that he was improving. 

[5, 6] It is true that in spite of such provisions as are contained in the policy, 
the law will favor the insured in exceptional cases, but he will never be com- 
pletely excused from giving notice unless his mental or physical condition is 
actually such as to render notice impossible. Levan v. Metropolitan Life Insurance 
Co., 138 S. C. 253, 136 S. E. 304. The burden of proving compliance with the 
provisions of the policy is upon the insured or the beneficiary. Metropolitan 
Casualty Insurance Co. of New York v. Johnston (C. C. A.) 247 F. 65,7 A. L. R. 
175. As to any contention that the notice, seasonably given, of one week’s illness 
was sufficient under the circumstances to cover the additional period, its-unreason- 
ableness is apparent when we consider that part of this period antedates the 
particular week. 

[7] Lastly, it is not prejudicial to the Company’s rights that it consented to a 
directed verdict in favor of the plaintiff for $25 as sick benefits, because this was 
done only after the court had correctly ruled that the only question to be submitted 
to the jury was whether this sum was in fact due and owing to the plaintiff, and 
the fact that the jury might have found such sum to have been due and owing, or 
that the Company at the close of the case admitted this fact because of the small- 
ness of the amount and in order to hasten the conclusion of the matter, is not 
tantamount to saying that there was, prior to the trial, any fixed or liquidated 
sum due and owing by the Company to the plaintiff. 

In reply to the argument that the principle here announced results in undue 
hardship to an insured or his beneficiary, it is sufficient to say that the insured is 
only required to do what he voluntarily contracted to do. As was said by the 
Supreme Court in New York Life Insurance Co. v. Statham et al., supra (page 
31 of 93 U. S. [23 L. Ed. 789]), “courts cannat- with safety vary the stipulation 
of the parties by introducing equities for the relief of the insured against their 
own negligence.” : 

There being no error by the lower court, the judgment is accordingly affirmed. 
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INTERSTATE BUSINESS MEN’S ACC. ASS’N v. ADAMS. (No. 93.) 
Supreme Court of Arkansas. Jan. 14, 1929. 
Rehearing Denied Feb. 25, 1929. 
13 Southwestern Reporter (2d) 591. 

4. INSURANCE—LIMITATION OF INSURER’S LIABILITY FOR DEATH 
FROM DISCHARGE OF FIREARM, UNLESS EYEWITNESS TESi7I- 
FIED IT WAS ACCIDENTAL, HELD NOT AGAINST PUBLIC POLICY. 
Clause in accident policy, limiting insurer’s liability for insured’s death from 

discharge of firearm, unless shown to be accidental by eyewitness’ testimony /eld 

not void as against public policy, being mere limitation of amount of recovery in 
matter about which parties had right to contract. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

5. INSURANCE—COURT ERRED IN STRIKING INSURER'S DEFENSE 
OF LIMITATION OF LIABILITY FOR DEATH FROM DISCHARGE 
OF FIREARM, UNLESS EYEWITNESS TESTIFIED IT WAS ACCI- 
DENTAL. 

Provision of accident policy limiting insurer’s liability to stated sum for 
insured’s death by discharge of firearm, unless shown to be accidental by eye- 
witness’ testimony, being valid, insurer was entitled to rely thereon in defense 
of suit on policy, and court erred in striking out part of answer setting it up. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

Appeal from Circuit Court, Union County; W. A. Speer, Judge. 

Action by Mrs. Annis Adams against the Interstate Business Men’s Accident 
Association. Judgment for plaintiff, and defendant appeals. Modified and affirmed 
as modified. 

This suit was brought by appellee, beneficiary in the policy, to recover the 
indemnity provided for accidental death of her husband, the insured. 

It was alleged that the policy was duly issued and in force at the time of the 
alleged accidental death of her said husband, and that it insured the said W. E. 
Adams against loss of life in the sum of $2,000 “by reason of physical injury 
effected by accidental means independently of all other causes, upon the terms con- 
tained in Part 1 thereof and subject to the provisions and upon performance of the 
conditions in Parts 3, 4 & 5 thereof.” It was further alleged that, while Adams was 
at the home of W. O. Giles, “he was accidentally killed by being shot with a rifle in 
the hands of said W. O. Giles”; that due notice of the death had been given and 
proof of loss had been furnished, and the defendant had failed to pay same. Prayer 
was made for judgment for the amount of the policy, penalties, and attorney’s fees. 

The answer admitted the execution of the policy upon the terms contained in 
Parts 1 and 2, “subject to the provisions and upon the performance of the conditions 
of Parts 3, 4 & 5 of said policy.” Denied that the insured was killed accidentally 
by being shot with a rifle in the hands of Giles, and that plaintiff on account of 
his death became entitled to the sum of $2,000 under the terms of the policy; and 
alleged that hecause of Adams’ conduct, Giles shot and killed him intentionally. 

Paragraph 3 of Part IV of the policy provides: “The insurance provided for 
loss by accidental means shall be reduced and the liability of the Association shall 
not exceed * * * (2) $100. If the loss be sustained as the result of the discharge 
of a firearm unless the claimant shall establish the accidental cause of the discharge 
by the testimony of a person other than the insured or the claimant, who saw the 
cause in operation at the time of the discharge. * * *” 

On motion, over appellant’s objection, the court struck out of its answer para- 
graph 2, pleading the part of the policy “(2) of paragraph 3 Part IV of said 
policy,” holding it void as against public policy, and as contrary to the laws of 
the state, section 6156 of C. & M. Digest. The order further recites that appellant 
had attempted to plead said clause as one of its defenses and was not entitled 
under the law so to do, and ordered said paragraph struck out and said defense 
not allowed. 

A motion for postponement of the trial was filed on the grounds of surprise, 
after W. O. Giles, whom it was alleged had shot and killed the insured, had 
refused to testify about the killing on the witness stand, claiming his 
exemption on the ground that his answers might tend to incriminate him; it being 
alleged in the motion that witness had twice told appellant’s attorneys all about the 
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killing and that he had shot the deceased in necessary self-defense and would so 
testify. The motion also recited the names of the other witnesses as given to 
appellant’s attorneys by Giles, and that none of them were present when the 
shooting occurred. It appeared also that all of these witnesses, except one, were 
present at the trial. 

Appellee testified that she was the widow of the insured and introduced the 
policy in evidence; that her husband was killed on July 21, 1927; that because of 
her condition the doctor would not permit her to see him; her baby was born 6 
weeks aiter the death; the body was brought to his mother’s house and taken 
from there to the church. 

It further appeared from the testimony that the insured was lying dead on the 
porch of the home of W. O. Giles when the witnesses appeared, and that he had 
been shot with a rifle in the belly about two inches left of the navel. 

The sheriff stated he was called to the home of Giles; that several were 
present when he viewed the body, naming some of them, and the body was lying 
just at the right of the steps as you go into the house on the edge of the porch 
8 to 10 feet from the screen door. He could not see whether it was lying where it 
had fallen after the shooting. He did not arrest Giles at the time, but told him 
to report, and he came in the next day. 

The testimony on the part of appellant was voluminous, tending to show the 
unfriendly feeling that had existed between Giles and the deceased. Several of the 
witnesses had come to the house after Adams was killed, and while the body was 
still lying on the porch, and there was a single hole on the wire screen door 
leading from the porch to the room, and indicating that it was fired from inside 
the room, and that the body had the appearance of lying where it had fallen. 
The testimony also showed that Giles and the deceased had been riding around 
together during the day, first in Giles’ car and then in the car of deceased. 

The court gave, over appellant’s objections, two instructions the giving of 
which were assigned as error, and refused to give certain requested instructions 
and to instruct a verdict for defendant, and from the judgment on the verdict for 
the amount of the policy this appeal is prosecuted. 

John Marshall Shackleford, of El] Dorado, and Buzbee, Pugh & Harrison, of 
Little Rock, for appellant. 

Cox & Cox, of El Dorado, for appellee. 

Kirpy, J. (after stating the facts as above). It is earnestly urged that the 
court erred in refusing to grant the continuance and in striking out the defense 
of the limitation of the amount that could be recovered under the policy for death 
resulting from a discharge of a firearm unless shown to be accidental by an eye- 
witness of the transaction other than the insured or beneficiary. 


[1] It will suffice to say, in answer to the assignment of error for denying 
the motion for a postponement, that this motion also disclosed that there were no 
witnesses to the killing of the insured, except Giles, whom it was alleged had 
shot him, and that Giles had refused to testify in the case as he agreed to do, 
claiming exemption, as he had the right to do, because his answers or testimony 
might tend to incriminate him. There was no reason to think that he would 
change his mind thereafter. The motion itself disclosed that there was no prob- 
ability of producing any other witness who had seen the occurrence; in fact, that 
none others did see it. 

[2, 3] This court has concluded, however, that the court erred in striking out 
the defense alleged limiting appellant’s liability under the clause of the policy to 
the payment of $100 only for the loss sustained by the death of the insured as a 
result of the discharge of a firearm, there being no testimony of any witnesses 
showing the conditions at the time of the shooting. This clause is not in any 
wise in conflict with our statutes, section 6156 of C. & M. Digest, declaring that no 
policy of insurance shall contain any conditions or provisions which shall, directly 
or indirectly, deprive the insured or beneficiary of the right to trial by jury of 
any question of fact arising under such policy and that all such provisions or 
conditions are void. The clause of the policy relied on as a defense is not in 
conflict with this statute and is but a limitation of the liability on a risk that could 
have been excepted altogether from the policy. The liability on the risk to the in- 
sured resulting from the discharge of a firearm was limited, as specifically pro- 
vided to the sum of $100, unless the cause of the injury or death was established 





Acc. | Gibson y. Continental Casualty Co. 1223 


by the testimony of some witness other than the insured or claimant. This 
language of the policy is susceptible of no reasonable construction that would 
require the payment by the insurer of more than the limited amount designated for 
accidental death of the insured resulting from the discharge of a firearm, unless 
proved by the testimony of an eyewitness as provided therefor. This is not an 
attempt to control the action of the courts in admission of evidence or in the 
effect or weight to be given it, nor to oust the court of jurisdiction over such a 
contract. It does not affect the right of recovery, but only limits the amount 
that can be recovered in the absence of the establishment of the cause by the 
kind of testimony designated, a matter about which the parties had the right to 
contract as already said, and to except such risk entirely if they close to do so. 

[4] We do not regard the decision of the Oklahoma case of Modern Wood- 
men of America v. Michelin, 101 Okl. 217, 225 P. 163, 36 A. L. R. 971, as an 
authority against our conclusions above announced and certainly entitled to no 
such conclusive determining effect as appellee insists should be accorded it. Neither 
do we agree with the contention that the provision of the policy is void as 
against public policy. It is but a limitation of the amount of the recovery, unless 
the cause of the accidental injury is shown by the kind of evidence designated, to a 
fixed sum in a matter the parties had the right to contract about and which could 
have been excepted entirely from the policy. Ellis’ Adm’r y. Interstate Business 
Men’s Accident Association, 183 Iowa, 1279, 168 N. W. 212, and note L. R. A. 
1918F, page 420; and especially Lundberg v. Interstate Business Men’s Accident 
Association, 162 Wis. 474, 156 N. W. 482, Ann. Cas. 1916D, 667; Moses v. Ill. 
Commercial Men’s Association, 189 Ill. App. 440. 

[5] This provision of the policy being valid, appellant was entitled to rely 
upon it in defense of the suit, and the court erred in holding otherwise and striking 
out that part of the answer setting it up. 

Since the case appears to have been fully developed and shows that there was 
no eyewitness to the transaction resulting in the death of the insured, except 
Giles by whom it was alleged he “was accidentally killed by being shat with a 
rifle,” and refused to testify about the matter as he had the right to do on the 
trial, and there does not appear to be any reason for remanding the cause, the 
judgment will be modified in accordance with the stipulation or provision in the 


contract limiting the liability to the recovery of $100 and as modified will be 
affirmed. It is so ordered. 


GIBSON v. CONTINENTAL CASUALTY CO. (No. 147.) 
Supreme Court of Arkansas. Feb. 4, 1929. 
Rehearing Denied March 4, 1929 
13 Southwestern Reporter (2d) 621. 

1. INSURANCE—AGENT, EMPOWERED TO MAKE AND ISSUE POLI- 
CIES, MAY AGREE FOR TEMPORARY INSURANCE. 

It is a general rule that an agent, with power to make and issue insurance 
policies, may agree orally or in writing for temporary insurance until policy 
is issued, 

(For other cases, see Insurance, Dec. Dig. § 132.) 

2. INSURANCE—AGENT, FURNISHED WITH FORMS STATING WHEN 
ACCIDENT AND ILLNESS INSURANCE SHOULD BECOME EFFEC- 
TIVE, HAD APPARENT AUTHORITY TO MAKE CONTRACT BY 
FILLING IN BLANKS. 


Where insurance company furnished agent with forms containing blanks for 
stating dates when accident and illness insurance became effective, it was within 
apparent scope of agent’s authority to fill in dates when insurance obtained by 
him should become effective, and company became bound thereby when such 
statement was delivered by agent to applicant, even if agent in fact had no such 
authority, as against company’s contention that insurance was not to become 
effective until policy was issued. 


(For other cases, see Insurance, Dec. Dig. § 132.) 
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3. INSURANCE—INSURANCE CONTRACT IS TO BE CONSTRUED MOST 

STRONGLY AGAINST INSURER. 

Accident and illness insurance contract is to be construed most strongly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—INTENTION OF PARTIES GOVERNS IN INSURANCE 

CONTRACTS. 

In contracts of insurance, like other contracts, the intention of the parties 
must govern. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Kirby and McHaney, JJ., dissenting. 

Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Action by Will Gibson against the Continental Casualty Company. From a 
judgment of the circuit court for defendant, on appeal from the municipal court, 
plaintiff appeals. Reversed and remanded. 

Wills & Wills, of North Little Rock, for appellant. 

Roscoe R. Lynn, of Little Rock, for appellee. 

Menarry, J. This suit was begun in the North Little Rock municipal court, 
where there was a judgment and appeal taken to the Pulaski circuit court. The 
plaintiff, who is appellant here, alleged that on July 17, 1927, the defendant, 
appellee here, by its agent, applied to, and solicited, the plaintiff to take insurance 
in defendant company with sick and accident indemnity, and plaintiff subscribed 
for and took the same; that in consideration therefor, plaintiff executed and 
delivered to said agent of defendant a deduction order on the Missouri Pacific 
Railway Company in payment of the premium, and defendant, through its said 
agent, issued to plaintiff-a receipt and contract, to the effect that the accident policy 
would begin July 18, 1927, and the illness insurance would begin August 3, 1927. 
A copy of the statement referred to is attached to plaintiff’s complaint. 

It was further alleged that the insurance indemnified plaintiff against loss of 
time from July 18, 1927, to the extent of $140 a month while confined in the 
hospital, and $70 while unable to work on account of the accident. 

Plaintiff alleged: That, after said accident insurance became effective on July 
30, 1927, and before the policy had been issued and delivered to plaintiff, he was 
injured while pursuing his usual occupation by having his hand severely mashed. 
One of his fingers was mashed off, and two others badly bruised. That on account 
of said injury he was confined to the hospital and unable to work for a period of 
24 days, and is entitled to pay at the rate of $140 per month. And, that, on account 
of said injury, he had been unable to work up to the time of filing the complaint, 
and is entitled to pay for this time at the rate of $70 per month, and that there is 
due him the sum of $224.67. He alleges that he complied with the terms of the 
insurance contract. 

The following is the stipulation entered into by the attorneys: 

“It is agreeded by the parties that a jury be waived and the case submitted to 
the court sitting as a jury upon the record in the municipal court and the following 
statement of facts: 


“R. B. Henderson, a representative of the defendant, solicited the plaintiff for 
health and accident insurance. On July 17, 1927, the plaintiff signed an application 
for insurance marked Exhibit A. Henderson handed the plaintiff a statement on 
form 2896, marked ‘Exhibit B’. The plaintiff at the same time executed and 
delivered to the agent what is called a deduction order, marked ‘Exhibit C’. Hen- 
derson testified that he understood that he was authorized to issue the statement 
just as he did. And plaintiff testified that he understood he was insured against 
accident from July 18, 1927, the time stated on form 2896, and made ‘Exhibit B’ 
as above. The plaintiff was injured July 30th, 1927, and made necessary proof 
of his injury, showing that the same was received in the ordinary performance 
of his duties. The defendant declined to accept proof for the reason that the 
policy had not been issued at the time of the injury. If the policy had been issued 
it would have been on defendant’s form 1174, marked ‘Exhibit D’. 

“The correspondence shows that the defendant declined to issue the policy 
because the records of the company apparently indicated that the plaintiff was 
susceptible of kidney stones. The plaintiff advised R. B. Henderson, the repre- 
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sentative of the defendant, that there was a mistake; that he had never had kidney 
stone, and had never had had any insurance with defendant, and had never filed 
any claim of any kind with defendant other than for the injury here sued for. 
But, at the request of defendant, he signed a waiver, marked ‘Exhibit E’, of any 
loss resulting directly or indirectly from kidney stone, under date of August 3rd, 
1927. 

It is agreed that the claim herein sued on is for loss of time from accident, and 
not on account of sickness, and that if there is any liability against the defendant it 
amounts to two hundred ninety-four and 67/100 dollars, plus interest from Novem- 
ber 8th, 1927, the date of the judgment in the lower court, at 6 per cent. per annum. 

“It is further agreed that if plaintiff is entitled to recover, he is entitled to have 
$35 attorney’s fee taxed up as costs. 

“[Signed] J. F. Wills, 
“Attorney for Plaintiff. 
“Roscoe R. Lynn, 
Attorney for Defendant.” 

The application signed by the plaintiff was also introduced in evidence. It 1s 
quite lengthy, and it will not be necessary to set it out in full. 

When the application was signed, R. B. Henderson, the representative of the 
insurance company, thereupon gave plaintiff the following statement on defendant’s 
form No. 2896: 

“Continental Casualty Company. 
“General Offices; 910 S. Michigan Avenue, Chicago. 
“7—17—27 
“Name: Will Gibson. 

“Occupation: Coach builder. 

“Date application secured: 7—17—27. 

“Date accident policy becomes effective: 7—18—27 

“Date illness insurance becomes effective : 8—3—27. 

“Principal sum: $2,000. 

“Accident indemnity: $50. 

“Tilness indemnity : $70. 

“Premium: $59.40. 

“First payment due from wages earned in month of August. 

“No. of installments: 11. 

“R. B. Henderson. Representative.” 

Plaintiff thereupon gave Hendereson, representative of defendant, the following 
deduction order: 

“Paymaster’s Order No. ———. 


“Agent, Notice: To avoid errors and for the benefit of paymaster, write appli- 
cant’s name here, very plainly, giving correct spelling and first name in full: 
“Will Gibson. 
“Annual Plan. 


“I also agree that if my wages are paid to me more often than once a month, 
then each installment, instead of being deducted and paid from a month’s wages as 
herein provided is to be deducted and paid from that part of the month’s wages 
first payable to me. 

“1. The annual premium of my said policy is $— and I have agreed to pay 
it in installments. The amount to be deducted from my wages for the 
month of , 192—, is $—————- and the same amount is to be deducted monthly 
thereafter until the above number of installments have been paid. 

“Monthly Plan. 

“2. The annual premium of my said policy is $59.40 and I have agreed to pay 
it in monthly installments. The amount to be deducted from my wages for the 
month of August, 1927, is $9.90, and the amcunt to be deducted monthly thereafter 
is $4.95, until further notice. Should I desire to discontinue my policy after it 
has been maintained in force for at least one year, by reason of said payments, I 
agree to give the Company thirty days’ written notice. 

“I hereby make this order a part of my application for insurance and waive 
for myself and beneficiary under said policy notice of non-payment of any pre- 
muim for any reason. 
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“[ understand that no agent of the Company has any authority or power to 
waive or change any of the printed provisions hereof. 

“My employer is: Missouri Pacific R. R. 

“Div. or Dept. Head: H. C. Ralls. 

“My occupation is: Coach builder. 

“My time is kept at: Little Rock. 

“I am employed at Little Rock. 

“Division: Arkansas. Shop or section No.: 4477. 

“Dated at Little Rock, the 17th day of July, 192—. 

“Signature: Will Gibson.” 

A copy of the policy which would have been issued was also introduced in evi- 
dence. 

On August 3, 1927, three days after plaintiff had been injured, the defendant 
had him sign the following waiver: 

“To induce the Continental Casualty Company to issue (or if it be already 
issued, to continue) its policy of the above number, notwithstanding the fact that 
I have heretofore suffered from kidney stones, I hereby agree that no indemnity 
of any kind or amount shall be payable to me or to my beneficiary under said policy 
for loss which results wholly or partly, directly or indirectly, from kidney stones, 
and, or any disease of the urinary tract in any form; this notwithstanding any pro- 
vision there may be to the contrary in said policy contained. This agreement is 
executed by me in duplicate, one copy to be attached to the said policy as a part 
thereof, and the other to be retained by the Company. 

“Dated at Little Rock, this 3rd day of August, 1927. 

[Signed] Will Gibson.” 

“Approved as part of said policy. 

“Continental Casualty Company, 
“By H. G. N. Alexander, President.” 

The court, after considering the evidence mentioned above, held that, as no 
policy had beeen issued, there was no contract for the accident insurance. Motion 
for a new trial was filed, overruled, exception saved, and the case is here on ap- 
peal. 

The only question involved in this appeal is whether the insurance was in force 
at the time of the accident, or, whether it did not become effective until application 
was received at the home office, approved, and policy issued. 

This court has held that an oral contract for temporary insurance until policy 
is issued is valid, and that an agent with authority to issue policies may make a 
valid, binding oral contract for temporary insurance. 

[1] It is a general rule that an agent with power to make and issue policies 
may agree orally for temporary insurance. Of course, if he could agree orally for 
temporary insurance, or insurance to begin at a particular date, he could do the 
same in writing. 14 R. C. L. 880-881. 

[2] The appellee contends that the insurance was not in force, and that it was 
not intended to be in force until the application was received and the policy issued. 
The agent of appellee, however, filled out and signed appellee’s form No. 2896. That 
stated date application secured: 7—17—27; date accident policy became effective: 
7—18—27; date illness insurance became effective: 8—3—27. This was appellee’s 
form. 

There is no dispute about Henderson being the agent of appellee and having 
possession of these forms for the purpose of solicting insurance, and no question 
about his having authority to sign these orders; and appellee does not contend that 
he did not have the right to write in the dates and fill the blanks; they were evi- 
dently there for that purpose. And the appellee furnished the agent with these 
documents, and it was certainly within the apparent scope of his authority to make 
the contract that he did make. There is nothing in the application or in any of the 
forms introduced in evidence that in any way contradicts the statement in this form 
2896. 

Appellee argues that, while it is not necessary for the policy to be delivered be- 
fore it takes effect, that, when it contains a provision that it shall take effect immed- 
iately upon its issuance, the court cannot say, under the agreed facts in this case, 
that it can take effect prior to its issuance. And since in this case it was not is- 
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sued, it is contended that no contract of insurance was made. This, however, is 
contradictory of the statement in form 2896. 

[3] It is argued that the intention of form 2896 was merely a receipt or memor- 
andum, and that the transcript does not show what the agent’s instructions were in 
reference to filling out the slips. There is no dispute about the fact that he had 
the slips, and for the purpose for which they were used. The blanks were there, 
and it was at least within the apparent scope of the agent’s authority to fill these 
blanks. It would have been an easy matter to have form No. 2896 so printed as to 
show that it became effective when the policy was issued, and that would have been 
the most reasonable thing to do if that were a fact. But the very fact that the blank 
was left there following the words “date accident policy becomes effective,” shows 
that it would be unreasonable to hold that it was not the intention that these dates 
be filled by somebody some time. And we think the most reasonable construction 
of the instrument is that the agent himself was to fill them. And especially is this 
true when we keep in mind the rule that the contract is to be construed most strongly 
against the insurer. 

[4] In contracts of insurance, like other contracts, the intention of the parties 
must govern. And it certainly appears that the intention here was for the agent to 
fill in the blank showing the date when the accident policy became effective. 

The policy was not issued, as the testimony shows, because the appellee got the 
idea somehow that appellant had some ailment. They afterwards learned, however, 
that they were mistaken about this. It is contended, however, that there is nothing 
in the stipulation of facts indicating that the agent had any authority other than as 
a mere soliciting agent, authorized to take applications and forward them to the 
company for approval, and as such agent, had no authority to issue a policy. 

It may be that his agent had no authority to do what he did, but, under the 
circumstances, the acts of the agent appear to be clearly within the apparent scope 
of his authority. 

Appellee calls attention to the case of New Hampshire Fire Ins. Co. v. Walke 
Ark.) 11 S.W.(2d) 772, handed down November 12, 1928, and says that the opin- 
ion in that case seems to be decisive of the case.at bar. We said in that case: “The 
undisputed proof shows: that the agent had no authority to issue a policy for the 
appellant on property at Hensley.” 

There is no testimony in the instant case that disputes the authority of the 
agent Henedson to fill the blank, thereby stating the date when the accident policy 
became effective. 

We have already said that this action on the part of the agent was within the 
apparent scope of his authority. Of course, if he had no right to make this, and 
had not have had the blanks for the purpose of filling them in, or if the undisputed 
proof showed that he had no authority to fill the blanks or to make the contract, 
then, of course, it would be controlled by the case of New Hampshire Fire Ins. Co. 
v. Walker, supra. 

We also said in the above case that, while the authorities are in conflict, the 
appellant is bound only by such acts of the agent as are done in the ordinary course 
of the business in which he is engaged, and that, since he had no authority to write 
insurance for appellant in this territory, the appellant is not bound, even if a contract 
was made by Wells. 

In the instant case, so far as the record shows, the acts of the agent were done 
in the ordinary course of business in which he was engaged, and he had apparent 
authority to do the things he did. 

It follows that the judgment of the circuit court must be reversed and re- 
manded for a new trial, and it is so ordered. 

Kirby and McHaney, JJ., dissent. 


HOME LIFE INS. CO. v. ALLISON. (No. 183.) 
Supreme Court of Arkansas. Feb. 25, 1929. 
14*Southwestern Reporter (2d) 229. 
INSURANCE—POLICY, INSURING AGAINST DISABILITY FROM 
“CAUSE” ORIGINATING AFTER DELIVERY, COVERED DISABILITY 
FROM SLEEPING SICKNESS CLAIMED ATTRIBUTABLE TO FLU 
ANTEDATING ISSUANCE OF POLICY. 


Under clause in insurance policy limiting insurer’s liability for disability to 
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permanent disability “from any cause originating after the delivery of the policy,” 
the word “cause” was used in sense of “illness” or “disease,” and meant that 
insurer should be responsible for disability resulting from illness or disease or- 
iginating after delivery of policy, regardless of whether it was caused by latent 
germs or séeds of disease existing in body prior to delivery of policy, so that 
insurer was liable for disability from sleeping sickness which doctors believed 
was attributable to attack of flu antedating issuance of policy. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Circuit Court, Independence County; S. M. Bone, Judge. 

Action by R. Max Allison against the Home Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Wynne & Miller, of Fordyce, for appellant. 

John E. Miller, of Searcy, and Cole & Poindexter, of Batesville, for appellee. 

Humpnureys, J. This suit was instituted by appellee against appellant in the 
circuit court of Independence county for permanent disability benefits under 
clause No. 2 of an insurance policy issued by appellant to appellee. The clause 
is as follows: “It is especially agreed that if the insured, while less than sixty 
year of age, and after the first year’s premiums have been paid to the company 
on account of this policy, shall furnish proof satisfactory to the company: while 
the policy is in full force and effect, that he, from any cause originating after the 
delivery of this policy, shall have been permanently disabled or physically or 
mentally incapacitated to such an extent that he by reason of such disability or 
incapacity is rendered wholly and permanently unable to engage in any occu- 
pation or perform any work for any kind of compensation of financial value, the 
company, upon receipt and acceptance of such proof will, by indorsement here- 
on, waive the payment of any premium or premiums that may become payable 
thereafter under this policy, except the premiums for double indemnity benefits. 

2) If such disability was sustained as above described and before the insured 
attained the age of sixty years, the company will pay to the life beneficiary the 
sum of ten dollars for each thousand dollars of the sum herein described as the 
sum insured and will pay the same sum on the same day of every month there- 
after as long as the policy remains in force.” 

In addition to setting out the substance of the contract in the complaint, it 
was alleged that on the 15th day of January, 1926, appellee was taken sick with 
a serious disease which totally disabled him from engaging in any occupation 
and rendered him unable to perform his duties as a school-teacher or automobile 
merchant, which were occupations he had been engaged in; that such disability 
was permanent, and that he furnished proof to the company of such disability ; 
that he demanded payment under said disability clause and payment was refused. 
The prayer of the complaint was for $100 per month from the 15th day of Jan- 
uary, 1926, to date of judgment, together with 12 per cent. penalty and a re- 
asonable attorney’s fee. 

A number of defenses were interposed to the alleged cause of action, but 
all were withdrawn except the defense that the cause of the disability complained 
of antedated the insurance policy by a period of seven or eight months. 

The case was tried to a jury on the 5th of June, 1928, upon the pleadings 
and testimony, at the conclusion of which each party requested a peremptory 
instruction. The court refused to instruct a verdict for appellant over its object- 
ion and -exception, and instructed a verdict for appellee in the sum of $100 per 
month from January 16, 1926, to the date of the trial. Upon the return of the 
verdict by the jury, the court rendered a judgment in accordance therewith and 
for an additional sum of $360, being 12 per cent. statutory penalty, and an attor- 
ney’s fee of $500, from which is this appeal. 

The facts responsive to the issue involved on this appeal are in substance, 
as follows: In February, 1925, appellant concluded from certain symptoms, such 
as a cold, aching pains, and a slight temperature, that he had “flu.” He was ill 
about a week, continued to teach school, had no attending physician, but 
treated himself. On June 20th following, he applied for insurance with appel- 
lant, and during his medical examination informed appellant’s examining physi- 
cian that he had “flu” in February preceding. The physician questioned him 
closely relative to the symptoms, the length of time he was ill, whether he 
went to bed, whether he continued to teach, etc. After having answered truth- 
fully as to all questions propounded to him, the physician told appellee he was 
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mistaken about having “flu” and recommended him as an insurable risk to ap- 
pellant, who issued a $10,000 policy to him in September following, containing 
the permanent disability clause set out above. At the time of the application 
and on the day the policy was issued, appellee was apparently sound in mind and body 
and thought himself a well man. He continued to teach and work in the auto- 
mobile business until January 16, 1926, at which time he was stricken with a 
severe illness diagnosed as “sleeping sickness,” which apparently disabled him. 
He was placed under the care of Dr. J. L. Green and his assistant, Dr. George 
B. Fletcher of Hot Springs, both of whom testified that they were sure that 
appellee’s disease was due to the attack of “flu” he had in February, 1925; but 
both agreed that the medical profession did not recognize the beginning of 
sleeping sickness and were floundering for the real cause thereof. 

Appellant contends for a reversal of the judgment, because, in the opinions 
of the eminent physicians Drs. Green and Fletcher, appellee’s disease was at- 
tributable to the attack of “flu” he had had in 1925, and which antedated the 
issuance of the policy, and was therefore not covered by the disability clause 
therein. In support of this contention, appellant, interprets the disability clause 
as meaning that if appellee’s disease originated from a cause antedating the de- 
livery of the policy, it is exempt from liability thereunder. This would be in- 
deed a very narrow construction to give the language used, and the construction 
would be more favorable to the insurer than to the insured. Appellant limited 
its liability in the disability paragraph to any permanent disability “from any 
cause originating after the delivery of the policy.” We think the word “cause” 
was used in the clause in the sense of “illness” or “disease,” and meant, in the 
connection used, that appellant should be responsible for permanent disability 
resulting from an illness or disease originating after the delivery of the policy. 
Certainly the parties did not contract with reference to latent germs or seeds 
of disease or illness existing in the body prior to the delivery of the policy. We 
think that the parties contracted with reference to diseases or illnesses which 
should originate after delivery of the policy. 

No error appearing, the judgment is affirmed. 


BRYSON v. NATIONAL TRAVELERS’ CASUALTY CO. OF DES MOINES, 


IOWA. (L. A. 9597.) 
Supreme Court of California. Feb. 14, 1929. 
274 Pacific Reporter 957. 

1. INSURANCE—INSURANCE COMPANY, ISSUING RECEIPT WHICH 
AUTHORIZED SALESMEN TO COLLECT FIRST YEAR PREMI- 
UMS, WAS ESTOPPED TO DENY AGENT’S AUTHORITY TO COL- 
LECT PREMIUM FOR ADDITIONAL INSURANCE. 

Where receipt, issued on form printed by insurance company for use of its 
agents and given to insured, recited that salesmen were permitted to collect first 
year payments only, insurance company was estopped, in suit on accident policy 
for accidental death, to deny that its agent had authority to collect sum from in- 
sured which was to be used for additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 361.) 


2. INSURANCE—INSURANCE COMPANY, FAILING TO ASSERT FOR- 
FEITURE IN REPLY TO LETTER STATING PAYMENT HAD BEEN 
MADE AGENT, WAS ESTOPPED TO ASSERT FORFEITURE FOR 
AGENT’S WANT OF AUTHORITY. 

Where insured, after receiving notices of delinquency, wrote to insurance 
company that he had paid agent for new or increased indemnity policy which 
he had not received, and inquired if agent had remitted the amount to the com- 
pany, company, by failing to claim forfeiture in its reply and merely asking in- 
sured to get in touch with agent, was estopped to declare rights of insured for- 
feited for nonpayment of premiums on account of eel) s want of authority. 

(For other cases, see Insurance, Dec. Dig. § 3 

3. INSURANCE — PENDING NEGOTIATIONS ort POLICYHOLDER 
CONCERNING PREMIUM PAID AGENT, INSURANCE COMPANY 
COULD NOT DECLARE FORFEITURE WITHOUT EXTENDING FUR- 
THER OPPORTUNITY FOR PAYMENT. 

Insurance company, while negotiating with policyholder concerning premium 
which insured paid to agent which it was claimed agent failed to remit, and 
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before reasonable time elapsed for insured’s reply to letter requesting insured 

to take the matter up with the agent, was not entitled to declare forfeiture of 

the policy for nonpayment of premiums without extending further opportunity 
for payment. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

4. INSURANCE—POLICY WAS NOT FORFEITED FOR NONPAYMENT 
OF PREMIUM BY DELINQUENCY NOTICES, WHERE INSURED 
HAD PAID AGENT FULL AMOUNT. 

Where insured made payment to agent for new and increased indemnity 
policy, which was sufficient to meet all his obligations, and company’s receipt 
showed salesmen were permitted to collect first year payments, there was no 
breach of any obligation on part of insured, and notices of delinquency were in- 
effective to suspend or forfeit insurance contract for nonpayment of premiums, 
and finding of trial court in plaintiff’s favor in action on policy for accidental 
death was justified. 

(For other cases, see Insurance, Dec. Dig. § 361.) 


In Bank. 


Appeal from Superior Court, Los Angeles County; John L. Fleming, Judge. 

Action by Frank Bryson, as administrator of the estate of Bruno Cosco, 
against the National Travelers’ Casualty Company of Des Moines, Iowa. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


George W. Seith, Louis P. Pink, and Page, Nolan, Rohe & Hurt, all of Los 
Angeles, for appellant. 


Andreani & Haines and John L. Bisher, Jr., all of Los Angeles, for respond- 
ent. 


Preston, J. Action by the administrator of the estate of Bruno Cosco, deceased, 
to recover upon a policy of accident insurance following the accidental death by 
drowning of said Bruno Cosco; said action being opposed by defendant upon 
the ground that said policy had lapsed and all rights thereunder had been for- 
feited because of nonpayment of the premium due thereon. The court gave 
judgment for plaintiff, finding that at the time of said death said policy had not 
lapsed nor had any rights thereunder been forfeited for nonpayment of prem- 
ium, or at all but that at said time said policy of insurance was in full force and 
effect. Defendant has appealed. The sole question is with respect to the sufh- 
ciency of the evidence to support said findings above set forth. 

The facts, established largely by documentary evidence and almost undis- 
puted, follow: 


The policy was dated July 25, 1923. As consideration it named a premium 
of $5 to be paid upon issuance and a further annual premium of $12 to be paid 
in quarterly installments starting October 25, 1923. Said Bruno Cosco duly made 
the initial payment of $5, and thereafter on October 25, 1923, also paid the first 
quarterly installment. Thereafter and prior to January 23, 1924, the due date of 
the second quarterly installment, to wit, on January 3, 1924, he gave to the solicit- 
ing agent for said insurance company his check for $24, payable to the company, 
for the purpose of having said policy raised from $25 to $50 weekly indemnity. 
Said payment was accompanied by his application for the larger policy, in which, 
answering the question as to whether he was carrying accident and health in- 
surance in other companies, it was stated: “Pacific Mutual $25.00 a week and 
National ‘Travelers Casualty Ass'n $ $25 per week which this will replace.” In return 
said agent gave him a receipt on the regular printed form issued by the company 
acknowledging a first payment on his said application; the receipt also recited 
that salesmen were permitted to collect first year payments only. 

The application for an increased policy was rejected by the company; 
however, said agent deliberately neglected to communicate this fact to the in- 
sured, nor did he return his money to him. Explaining this action, he testified: 

“There was a sort of partial understanding between Mr. Cosco and myself— 
he didn’t know that this application had been rejected and I didn’t dare tell 
him, at least didn’t want to tell him * * * because he was rejected on ticklish 
grounds. The Company said they would not accept him because he was an 
Italian. * * * 


“Q. The situation was that he gave you $24.00 to apply on the premium of 
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a new policy of insurance which he understood would take the place of the 
policy then outstanding? A. Yes, sir. * * * 

“Q. You didn’t tell him at any time that the policy had been rejected? A. No. 

“Q. You did tell him that as long as the other policy was issued that would 
take the place of the one he had made? A. Yes.” 

Thereafter on three separate occasions said insurance company sent to the 
insured from its head office notices informing him that there was due and pay- 
able on January 23, 1924, the sum of $7 to cover the quarterly installment due 
on the accident policy here involved and also a quarterly installment due on a 
health policy which he held in said company. The second notice, among other 
things, stated: “If payment has already been made, no attention to this notice 
is necessary, but be sure it has—take no chance.” On January 24th the com- 
pany wrote him, asking for an explanation of his delinquency, and also sent him 
a final delinquent notice which stated that reinstatement of his insurance could 
be made by sending in the amount due. 

On March 4th said insured wrote the company, stating that on January 3d 
he had paid said $24 to their representative to have his policy raised from $25 
to $50, but as he had received many letters regarding delinquency, he wanted to 
know whether said agent had ever turned the money in to the:company. The 
company’s reply, dated March 10th, dispatched from Des Moines, stated that 
no money had been received from their representative, asked for his name and 
address, and suggested that the insured ascertain from him why the matter 
had not been taken care of, for as it then stood said insurance was delinquent, 
saying nothing, however, about declaring a forfeiture under the terms of the 
policy. Six days later, to wit, on March 16, 1924, said insured was drowned, 
and thereafter the public administrator presented said claim, the subject of this 
action, for recovery upon said accident policy, with the aforesaid result. 


[1] The record leaves us with no doubt that this insured was led by said 
agent to believe, and rested in his belief, that his insurance was paid for and 
would be continued in full force and effect either until a further payment be- 
came due upon the old policy or the new policy should be issued to take its 
place. The company not only had full notice that its agent secured said ap- 
plication for additional insurance, but in fact examined and passed upon it. No 
claim is made that the agent was not then representing said company to secure 
applications for insurance and to collect first payments thereunder. The com- 
pany contends that his authority to receive premiums extended no further than 
to permit him to collect the original or initial payment; hence, even if it be 
conceded that said $24 was intended to apply upon the old policy, said agent was 
without authority to make the collection. However, the receipt itself issued on 
the form printed by said company for use of its agents and given to this insured, 
as above noted, recites: “Salesmen are permitted to collect first year payments 
only. * * *” Certainly, therefore, the company is estopped to deny that its 
agent had authority to collect said sum and to apply it as a first payment upon 
the new policy, if issued to replace the old, or if not issued, to receive and apply 
it as a payment upon the policy then in force, as in either instance it would be 
in full or partial settlement of the premium due for the first year of the life of 
the policy upon which it was applied. 

Under these circumstances, knowing that an amount amply sufficient to 
meet all his obligations had been paid, said insured was not at fault in disre- 
garding the notices from the company until he could find time to inquire about 
the matter. The situation is not altered by the fact that the first notice stated 
“Salesman not authorized to accept this payment,” for the payment had already 
been accepted by the salesman and the above understanding had already been 
had with him. Furthermore, the second notice reassured said insured by stating 
that if payment had already been made, no attention to the notice was neces- 
sary. 

[2, 3] Again, appellant, by its own act, estopped itself to declare the rights 
of the insured forfeited when, in response to his letter of March 4th, which 
was to the effect that he had paid $24, that he was to get a new or increased 
indemnity policy but had not received it and wanted to know if the agent had 
remitted said amount to the company, it replied on March 10th, saying nothing 
about a forfeiture, but, on the contrary, asking said insured to get in touch 
with the agent and ascertain why he had not taken care of the matter. Before 
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an unreasonable time elapsed for a reply, the insured was drowned. It requires 
no citation of authority to support the conclusion that appellant, while nego- 
tiating with a policyholder about the premium and with pending matters un- 
finished, could not declare a forfeiture of the policy without extending a fur- 
ther opportunity for payment of the amount due. 

[4] In short, there having been no breach of any obligation on his part 
to be performed by said insured, said notices were ineffective to suspend or 
forfeit for nonpayment of premium his said insurance contract, and we hold 
that the findings of the court below, to the effect that at the time of his death 
said policy was in full force and effect, have abundant support in the evidence. 

As authority for the holding we here make, see Knarston v. Manhattan L,. 
Ins. Co., 124 Cal. 74, 56 P. 773; Bank of Anderson v. Home Insurance Co., 14 
Cal. App. 208, 111 P. 507; Knarston v. Manhattan L. Ins. Co., 140 Cal. 57, 73 
P. 740; Faris v. American Nat. Assur. Co., 44 Cal. App. 48, 185 P. 1035; Frank 
& Co. v. New Amsterdam C. Co., 175 Cal. 293, 165 P. 927. 

The judgment is affirmed. 


We concur: Waste, C. J.; Curtis, J.; Langdon, J.; Shenk, J.; Seawell, J.; 
Richards, J. 


ELMORE vy. SOUTHERN SURETY CO. (NO. 39385.) 
‘ Supreme Court of Iowa. March 5, 1929. 
224 Northwestern Reporter 32 
1. INSURANCE—WHETHER WOMAN, INJURED WHEN ALIGHTING 

FROM BUS, SUFFERED INJURY WITHIN TERMS OF ACCIDENT 

POLICY, HELD FOR JURY. 

In action on accident insurance policy, question whether woman, injured when 
alighting from bus, suffered an injury as claimed by her and which was within 
terms of policy of insurance held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE—UNDER POLICY PROVIDING INDEMNITY WHERE IN- 
JURY PREVENTS INSURED FROM PERFORMING EVERY DUTY OF 
OCCUPATION, INSURED MAY RECOVER IF PREVENTED FROM 
FOLLOWING OCCUPATION, THOUGH ABLE TO PERFORM OTHER 
BUSINESS TO SOME EXTENT. 

Under policy providing for total indemnity where injury is of such character 
as to continuously and wholly disable and prevent insured from performing every 
kind of duty pertaining to his business or occupation, insured is entitled to indemnity 
in event he is prevented from following his particular business or occupation, even 
though he might be able to perform to some extent some other business or occu- 
pation 

(For other cases, see Insurance, Dec. Dig. § 524.) 


4. INSURANCE—IN ACTION ON ACCIDENT POLICY, EVIDENCE DID 
NOT SUPPORT JURY’S FINDING INSURED WAS TOTALLY DIS- 
ABLED FROM PERFORMING HER DUTIES AS HOUSEWIFE FOR 
26 WEEKS. ; ; 

In action on accident insurance policy, evidence held insufficient to establish that 
plaintiff was totally disabled from performing her duties as housewife for period 
of 26 weeks, as found by jury. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


5. INSURANCE—INSURED HELD ENTITLED UNDER EVIDENCE TO 
RECOVER TOTAL DISABILITY INSURANCE FOR 13 WEEKS AND 
PARTIAL DISABILITY FOR 4 WEEKS. 

In action on accident insurance policy insured held entitled under evidence to 
recover under clause relating to total disability for only 13 weeks, and under clause 
relating to partial disability for 4 weeks thereafter. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


7. INSURANCE—STATEMENT, ON ACCIDENT INSURER’S BLANK, 
THAT INSURED WAS ALIGHTING FROM BUS WHEN ACCIDENT 
OCCURRED, CONSTITUTED SUFFICIENT NOTICE OF ACCIDENT. 


Insured’s statement, on form furnished by insurer for notice of injury, to ef- 
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fect that she had just alighted from motorbus and was waiting for same to pass 
by so she could cross street when accident occurred, held not so inconsistent with 
insured’s claim as made on trial as to constitute no notice of injury of which she 
complained. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

Appeal from District Court, Polk County; Lester L. Thompson, Judge. 

Action to recover indemnity on an accident insurance policy. The plaintiff re- 
covered judgment, and the defendant appeals. Affirmed. 

Parrish, Cohen, Guthrie, Watters & Halloran, J. L. Parrish, Jr., and Stuart S. 
Ball, all of Des Moines, for appellant. 

Utterback, Forrest & Robinson, of Des Moines, for appellee. 

Faviie, J. [1] The appellee-was the owner of an accident insurance policy 
in appellant company. Said policy provided for indemnity for injuries received by 
accidental means, and contained the following clause: “The effects resulting ex- 
clusively of all other causes from bodily injury sustained by the Insured during the 
life of this policy solely through external, violent and accidental means (excluding 
suicide while sane or insane, or an attempt thereat, while sane or insane) and which 
bodily injury is sustained by the Insured while driving, riding in or on, demon- 
strating, adjusting or cranking an automobile, or in consequence of being struck, 
run down or over by an automobile or caused by the burning or explosion of an 
automobile; but the insurance hereunder does not cover loss resulting from injury 
sustained while or in consequence of repairing, overhauling or testing an automobile, 
said bodily injury so sustained being hereinafter referred to as ‘such injury. 

The appellee was a witness in her own behalf, and described in detail the man- 
ner in which she claims her injury was inflicted. The appellant contends that the 
testimony of the appellee with regard to the manner in which she was injured is 
- so inconsistent, conflicting, and improbable that it does not present a question for 
the determination of the jury, and that the court should, by reason thereof, have sus- 
tained the appellant’s motion for a directed verdict. We shall not attempt to set 
out the evidence in detail. We have examined it with care, and it is true that the 
testimony of the appellee is not wholly consistent in all details. Her testimony on 
cross-examination differs somewhat from her testimony in chief. This however, is 
not an unusual circumstance in the trial of lawsuits. In a general way, the appel- 
lee’s story is to the effect that she was a passenger on a motorbus, which was going 
west on Douglas avenue in the city of Des Moines. Said avenue enters Beaver 
avenue at an obtuse angle. Her contention is that she signaled the driver of the 
bus to stop, and that the bus stopped at the east line of the intersection of said 
avenues. The appellee alighted from the front door of the bus. Her contention 
is that as she alighted the bus lurched. The evidence is not altogether clear as to 
what the movement of the bus was as claimed by the appellee; but, in any event, 
it is her contention that there was a movement of the bus as she was in the act of 
alighting, which threw her off her balance, although she was on her feet. Appar- 
ently, she started east along the side of the bus, which was eighteen feet in length. 
Her contention is that the bus immediately started to turn south into Beaver avenue, 
and that this swung the side of the bus against the appellee, and in an attempt to 
avoid being pushed over by the bus she grabbed the bumper at the back end of the 
bus with one hand and threw her elbow up over the bumper and pulled herself upon 
it. She was in this general position when the bus moved down Beaver avenue and 
carried her for a distance of about three-quarters of a mile before the bus finally 
stopped at Urbandale. The appellee was then removed and shortly afterward car- 
ried to a hospital. She claims there were approaching automobiles, and that she 
was afraid to release her hold on the bumper for fear of being run over by auto- 
mobiles that were behind the bus. Her evidence is contradicted in many particulars 
by the driver of the bus and two passengers who were thereon. It is unnecessary 
that we review the apparent contradictions in the appellee’s testimony. The case pre- 
sented a fact question for the determination of the jury, as to whether or not the 
appellee suffered an injury as claimed by her and which was within the terms of the 
policy of insurance. The record is such as gives support to the conclusion of the 
jury, and the evidence of the appellee is not of that character that would warrant 
us in saying that the court should have directed the jury to return a verdict for the 
appellant. 

II. The appellant contends that the verdict is excessive. The policy provided 
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for ‘weekly indemnity of two kinds, which are classified as A and B. Said pro- 
visions of the policy are as follows: 

“A. If ‘such injury’ shall not result in any of the losses mentioned in Section 
3, but shall independently and exclusively of all other causes, immediately, contin- 
uously and wholly disable and prevent the Insured from the date of accident from 
performing each and every kind of duty pertaining to his business or occupation, 
the Company will pay the insured for the period of such disability, not exceeding 
twenty-six consecutive weeks, indemnity at the rate of Twenty-Five Dollars ($25.00) 
per week. 

“B. Or if ‘such injury’ shall not wholly disable the Insured, but shall independ- 
ently and exclusively of all other causes, within fifteen days thereafter, wholly and 
continuously disable him, or if ‘such injury’ alone shall, commencing on the date 
of accident or immediately following the total loss of time, continuously disable and 
prevent the Insured from performing one or more material daily duties pertaining 
to his occupation, the Company will pay for the period of such disability, not ex- 
ceeding four consecutive weeks, indemnity at the rate of Twelve Dollars and Fifty 
Cents ($12.50) per week.” 

The jury awarded the appellee indemnity at $25 a week for a period of 26 
weeks. Appellant contends that this is excessive: The appellee was a switchboard 
operator at the Des Moines Union Railway Company. She left said employment 
on or about August 9, 1926. The injury occurred on the 18th day of December, 
1926. After appellee quit her employment as a switchboard operator, she was en- 
gaged in her household duties as a housewife. She was married and kept her own 
home. 

Both parties assume in argument in this court that the occupation of the ap- 
pellee at the time of the injury, rather than at the time the policy was written, is 
the occupation that must be considered under the terms of the policy, and that the 
occupation of the appellee at said time was that of a housewife. Appellee’s con- 
tention at this point is that the injury was of such character that it dis- 
abled and prevented her from performing each and every kind of duty pertaining 
to her occupation as a housewife, for the period of 26 weeks. The appellee invokes 
the rule that the performance of trivial and inconsequential duties in connection 
with the occupation of the insured does not prevent recovery of the full indemnity 
provided by the policy. See Joyce on Insurance, vol. 5, § 3032, and many cases 
cited. 

Immediately after the injury, the appellee was taken to a hospital. She testified 
as follows: 

“I got out of the hospital the 3d day of January. I was taken’ immediately 
after that to 1171 14th Street Place. Mr. Elmore took me there. When I got there 
I went to hed. That was the evening of January 3d. I left there that night. I 
went to bed and stayed until about ten o’clock and from there I went over to Green’s 
where I stayed and was in bed two days, and then was taken out to my home on 
Douglas Avenue; 4518 Douglas, After going out on Douglas Avenue I was in bed 
there off and on for a month. I was not in bed all the time. I was up and down; 
I got up and laid down part of the time. For about a month after I got out of 
the hospital I was able to walk around, but I was not able to do anything. After 
that month was up | could get my meals and help myself that way. I could help 
with the dishes. I didn’t sew any. I was too nervous to sew. I didn’t do any 
housework or brush the house any or sweep it up. That is true the first month 
I was out of the hospital. As time went on I got my own meals and washed the 
dishes; that was about all. I have not done much more than that since. I haven't 
done anything more than that since around the house. 

“Q. Didn’t you do some painting around the house there? A. I painted the 
woodwork in the kitchen a little at a time, yes. 

“Q. You, I believe heretofore testified you did that within two months after 
you got out of the hospital? A. Yes, sir. 

“Q. Didn’t you clean up after the carpenters? A. No, sir, I brushed up a 
little of their shavings after they left. I walked around through the building. 

“Q. That was within those two months after you left the hospital? A. Some- 
. here along there, yes. I was over there all the time while they were doing this 
building. 


“Q. That was true the second month after you were out of the hospital, was 
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it not? A. Well, that was two months and more, two or three months after that 
when they were finished up, yes. 

“Q. Didn't you put a shelf in one of these houses? A. I lifted up a board and 
laid it up on side pieces the carpenter put there. 

“Q. That was within two months after you got out of the hospital? A. Yes, 
sir. 

“Q. You have just been superintending the work there before you were in- 
jured, haven’t you. A. Yes, sir. 

“Q. You continued to do that after the first month? A. It was after the sec- 
ond month, I didn’t do anything. If lifting up a board is work then it is work, and 
that is all I did. 

“Q. You superintended your men? A. I superintended my men, yes. 

“Q. After the first month, after you were out of the hospital, then the sec- 
ond month and third, you kept your men working so far as superintendent and such 
things as that? A. No, sir, I didn’t do any more work. 

“Q. Didn’t you superintend the work during that time? <A. Yes, sir. 

“Q. That is what you had been doing prior to the accident? <A. Yes, sir, tell- 
ing them what to do if that is what you mean.” 

doctor who examined her testified that he found the coccyx broken loose 
from the rest of the spinal column: that is, the last two vertebrae were broken 
from the other vertabre to which they had been attached. One physician testified 
that the appellee would be able to do some housework, and general work, probably 
without distress, after a period of about three months after the injury. Another 
physician said that appellee was completely disabled for three months. One of the 
physicians who attended the appellee testified that the < appellee’s fracture was un- 
united at the time of the trial; that the tissues were healed, but that there was a 
separation of the bones. 

[2] The policy in suit provides for total indemnity where the injury is of such 
a character as to continuously and wholly disable and prevent the insured from 
performing every kind of duty “pertaining to his business or occupation.” This 
provision differs essentiz ully from policies which provide for indemnity where the 
insured is “prevented from performing any work or following any occupation for 
compensation or profit.” We reviewed and distinguished the cases in Hurley v. 
Banker’s Life Co., 198 Iowa, 1129, 199 N. W. 343, 37 A. R. L. 146, and Corsaut v. 
Equitable Life Assur. Society, 203 Iowa, 741, 211 N. W. 222, 51 A. L. R. 1035, The 
policy in suit has no reference to the whole range of pursuits. It provides for in- 
demnity in the event that the insured is prevented from following the particular 
business or occupation of the insured, even though the insured might be able to per- 
form, to some extent, some other business or occupation. As bearing on this ques- 
tion, see Pennington v. Pacific Mutual Life Ins. Co., 85 Iowa, 468, 52 N. W. — 39 
Am. St. Rep. 306; McKinley v. Bankers’ Accident Insurance Co., 106 iowa ao 
N. W. 670; Marren v. Fidelity & Casualty Co., 188 Iowa, 363, 176 N. W. 403. 

[3] We are not informed as to the instructions given by the trial court. They 
are not incorporated in the abstract and are not challenged. We must assume that 
they are correctly stated the rules of law applicable to the case. The sole contention 
of appellant at this point is that the verdict “is excessive and contrary to the ev- 
dence in the case in that recovery is allowed plaintiff for total disability for all of 
twenty-six weeks, whereas the evidence clearly showed that for more than half that 
time plaintiff was able to perform many of the duties of her occupation as a house- 
wife.” 

[4] We think the record is such as to establish that appellee was not totally 
disabled from performing her duties as a housewife for the full period of 26 
weeks. 

[5] We think appellee was only entitled to recover under clause A of the pol- 
icy for a period of 13 weeks and under clause B of the policy for 4 weeks there- 
after. If a remittur reducing the judgment to said amounts, with interest, is not 
filed by appellee within 30 days, the cause will be reversed. 

[6] III. It is contended that the court erred in submitting testimony with re- 
gard to the physical condition of the appellee, and the fact that she gave premature 
birth to a baby the second night after the accident in question, and that the baby 
lived four days. We do not think that the admission of this testimony, in view of 
the entire record in the case, constituted reversible error. The severity of the in- 





1236 The Insurance Law Journal, Vol. 72 [June, 1929 


jury to the appellee was a proper matter for the consideration of the jury. The 
fact of her pregnancy and the untimely birth of the child had some bearing upon 
the question of the extent of her injury and of her physical condition as a result 
thereof. 

[7] IV. Appellant contends that the court should have directed a verdict in 
behalf of the appellant, on the ground that no written notice or proofs of loss cov- 
ering the accident sued on were furnished by the appellee in compliance with the 
mandatory provisions of the policy. Written notice of the injury was sent to the 
appellant on December 27, 1926. Said notice appears to have been upon a form 
furnished by the company. The portion of said notice that is challenged is as 
follows: 


“State here, fully and precisely, what you were doing at the time and how the 
accident occurred. 

“Had just alighted from a D. M. City R. R. Motor Bus and was waiting for 
same to pass by so I could cross the street.” 
: It is contended by appellant that this statement is so inconsistent with the ap- 
pellee’s claim as made upon the trial as to constitute no notice of the injury of 
which appellee in fact complains. We think this objection is hypercritical. The 
proof of loss did not call for any detailed or itemized statement of the injury. It 
was obviously intended to call for a general statement. The report of the appellee 
was upon the form furnished by the appellant and substantially responded to the 
requirements of said form. If more minute detail were excepted to be furnished 
by the appellee, the form should have been more explicit in its requirements. 

We find no other reversible error in the record, except as above indicated, and 
the judgment appealed from is affirmed on condition. 

Albert, C. J., and Evans, Kindig and Grimm, JJ., concur. 


HIATT v. UNION MUT. CASUALTY CO. (No. 39542.) 
Supreme Court of Iowa. March 12, 1929. 
224 Northwestern Reporter 53. 

1. INSURANCE—INSURED FAILING TO PAY PREMIUM ON ACCI- 
DENT POLICY ON DUE DATE COULD NOT RECOVER FOR IN- 
JURY THEREAFTER AND BEFORE INSURER’S SUBSEQUENT AC- 
CEPTANCE OF PREMIUM. J 
Insured in accident insurance policy, failing to pay premium on due date 

as required under provisions of policy, could not recover for injury subsequent 

thereto and before insurer’s acceptance of premium pursuant to provision for 
reinstatement of policy to cover loss resulting from actual injury thereafter 
sustained. ; 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—INSURER’S ACCEPTANCE OF PAST-DUE PREMIUM 
WAS NOT WAIVER OF DEFAULT IN PAYMENT THEREOF WHEN 
DUE. 

Insurer’s acceptance of premium payment after due date in accordance with 
provisions of policy for reinstatement so as to cover loss resulting from actual 
injury thereafter sustained did not in any manner act as a waiver of default 
in payment of premium when it became due. 

(For ofher cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from District Court, Polk County; Lester L. Thompson, Judge. 

Action on accident insurance policy for benefits by reason of alleged total 
disability. The trial court overruled defendant’s motion for a directed verdict 
made at the close of plaintiff’s testimony and also at the close of all the testi- 
mony, and submitted the cause to the jury. Verdict was returned in favor of 
the plaintiff in the sum of $1,240. From the judgment entered thereon the de- 
fendant Insurance Company appeals. Reversed. 

Harold S. Thomas, of Des Moines, for appellant. 

John W. Pendy and F. L. White, both of Des Moines, for appellee. 

De Grarr, J. The pivot upon which this case turns is the question whether or 
not the insurance, under the contract or policy upon which this claim for in- 
demnity is based, applied “to the effects resulting from bodily injury” alleged 
to have been sustained by the claimant (appellee) on April 10, 1926. 

Sweeping aside and without passing upon the numerous propositions (about 
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30 in number) presented on this appeal, we will deal solely with the controlling 
question, which when answered will decide this appeal. If the insurance did 
not apply to the bodily injury alleged to have been sustained by the plaintiff on 
April 10, 1926, then there is no valid claim for indemnity based on such bodily 
injury alleged to have been sustained on that date. 

The plaintiff applied for accident and sickness insurance to the defendant 
insurance company on April 8, 1924, and in the application by statement No. 22 
thereof agreed to accept the policy, which was to be issued thereon subject to 
all of its provisions, conditions, and limitations, and, furthermore, to pay the 
premium required thereby on or before its due date. The policy was issued and 
bears date as of 12 o’clock noon central standard time on the 9th day of April, 
1924. There was indorsed thereon or attached thereto a copy of the application 
and which by the terms of the policy was made a part of such policy. 

The record in this case clearly shows that the plaintiff accepted such policy, 
paid the premium required, and was bound by the provisions, conditions, and 
limitations therein. 

Among the many provisions in the policy appeared the following: “Standard 
Provisions 1. This policy includes the indorsements and attached papers, if 
any, and contains the entire contract of insurance except as it may be modified 
by the Company’s classification of risks and premium rates. 3. If default be 
made in the payment of agreed premium for this policy, the subsequent accept- 
ance of a premium by the Company or by any of its duly authorized Agents 
shall reinstate the policy, but only to cover loss resulting from actual injury 
thereafter sustained, and such sickness as may begin more than ten days after 
the date of such acceptance.” 

The insuring agreement of the policy provides as follows: “In consideration 
oi the statements and agreements contained in the application herefor (copy of 
which is endorsed hereon and made a part hereof), the payment of Nine ($9.00) 
Dollars being the premium in advance for the first quarterly period from twelve 
o'clock noon central standard time on the 9th day of April, 1924, and of the fur- 
ther payment of Nine ($9.00) Dollars quarterly thereafter, insures Willis E. Hiatt 
(hereinafter called the insured) by occupation, Police Sergeant, Traffic Officer, 
riding a motorcycle, classed E-S by the Company for periods to correspond to 
those above set forth, subject to the provisions and limitations herein against (1) 
The effects resulting directly and exclusively of all other causes from bodily in- 
jury sustained during the life of this policy solely through external, violent and 
accidental means * * * and against (2) Disability through sickness which is con- 
tracted and begins during the life of this policy and after it has been maintained 
in continuous force for fifteen (15) days from its date.” 

The insurance under this policy is to be for successive periods, or, as stated 
therein, for quarterly periods, meaning, in simple language, three-month per- 
iods. The first quarterly period began at 12 o’clock noon on April 9, 1924, and 
ended at 12 o'clock noon on July 9, 1924. The succeeding period started on July 
9, 1924, at noon and ended October 9, 1924, at noon. The quarterly periods fol- 
lowing in regular order “to correspond to those above set forth,” up to noon 
of April 9, 1926. No question had been raised by either party to the appeal as 
to the history of the foregoing periods. 

The money consideration for the insurance for the first quarterly period be- 
ginning April 9, 1924, was the payment of $9, it being specifically stated to be 
“the premium in advance for the quarterly period.” It is without question that 
had the insured desired to discontinue the insurance at the date upon which 
the first quarterly period ended, or, for that matter, the end of any quarterly 
period thereafter, he could have done so by simply refusing to pay the advance 
premium for the next quarter. The policy contains no provision which binds 
the insured to go farther than he wants to go, and the life is kept in the insur- 
ance by the payment of the required premium at the time and in the manner 
stated in the policy. The policy clearly recites that further payments of nine 
($9.00) dollars quarterly thereafter are for periods to correspond to those above 
set forth. The language used, without question, means for quarterly periods 
with the date to correspond with the starting and ending of the first quarterly 
period, viz., at noon, of April 9 and July 9, 1924. 


Under section 5, c. 429 of the Acts of the Thirty-Seventh General Assem- 
bly (section 8909, Code 1924) it is provided that no policy shall be issued by 
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a mutual company, such as the appellant, for a cash premium without an ad- 
ditional contingent premium, unless the company has a surplus which is not 
less in amount than the capital stock required of a stock company doing busi- 
ness under the same chapter of our Code as the appellant company operates. 
In fixing the cash premium of $9 for each quarterly period, the company took 
heed of the law, and provided, under clause (d) of “Additional Provisions” in 
the policy, that the maximum contingent liability of the policyholder hereunder 
shall be an amount equal to the premium paid for the term for which this 
policy is written. It is unquestionable that the maximum contingent liability of 
this insured would be $9, as that sum is stated to be the premium for the 
term for which this policy was written, viz., “quarterly periods” from the 9th 
day of April, 1924. 

The policy issued to Willis E. Hiatt by the appellant company granted in- 
surance subject to the payment of the quarterly premiums; such quarterly per- 
iods, after the initial or first, must correspond to the first quarterly period, 
which started at 12 o’clock noon on April 9, 1924, and ended at 12 o’clock noon 
on July 9, 1924. 

It is a provision of the policy that a premium of $9 shall be paid for each 
quarterly period. The premium for the first quarterly period was to be paid 
in advance, and it is stated that the further payments of $9 shall be made quar- 
terly thereafter, obviously meaning that they shall be paid in advance of the 
periods to correspond with that of the first quarter unless otherwise provided 
in the policy or in the record of this case as Plaintiff's Exhibit A. This court 
finds no provision therein which modifies the requirement of advance premium 
payments or a waiver thereof, except in clause (e) of “Additional Provisions,” 
which states that if any obligation is received and accepted in lieu of cash for 
the payment of premiums and the obligation is not paid when due after com- 
plying with the statutory provisions as to written notice to the policyholder, the 
policy and the insurance shall terminate and become void at 12 o'clock noon oi 
the day when such obligation shall become due and unpaid, and shall remain 
void until payment has been accepted and notice of reinstatement has been given 
by the president or secretary. 

In the instant case there is no evidence in the record that any obligation 
was received or accepted in lieu of cash for the premium payments due from 
the appellee, except on November 12, 1926, and which in no way affects the 
issue herein. , 

The contract. plainly provides that if default be made in the payment of 
the agreed premium for the policy, the subsequent acceptance of a premium by 
the company or by any of its duly authorized agents shall reinstate the policy, 
but only to cover a loss resulting from accidental injury thereafter sustained and 
such sickness as may begin more than ten days after the date of such accept- 
ance. This is a salutary and wise provision and prevents imposition on the 
company. ‘ 

There is nothing in our law which prohibits a person from securing accident 
and sickness insurance for any term or period as he may desire, providing a 
company engaged in that business will underwrite such insurance. There is 
nothing in our law or against public policy which prohibits an insurance com- 
pany from granting such insurance for any term or period. It is a well known 
fact that accident insurance is issued to cover one day, three months, or a year, 
and that such insurance may be extended to cover successive periods under 
certain conditions. It is not unusual for an accident and sickness insurance be- 
ing granted to cover only three months or a succession of periods of three 
months. 

The appellee in the case at bar received and accepted a quarterly or three 
months’ policy, and which, by its provisions, could be extended to cover addi- 
tional periods to correspond to the initial period. The payment, in advance, of 
the premium called for was the consideration for the extension of the insurance 
for a succeeding period. These periods were fixed by dates, and those dates, 
indicating the duration of a quarterly period, must correspond to the initial 
date of the first period. There was no irregularity whatever in thus fixing the 
start and end of each period by the provisions of the contract. Appellee could 
have terminated the insurance by defaulting in the payment of the required 
premium, or he could have kept the insurance in full force and effect by paying 
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the required premium. The date of payment was the deciding factor. There is 
nothing in our law or in public policy for insurers to contract with their policy- 
holders that premiums for insurance must be paid in advance and that in default 
of such advance payments the insurance will terminate upon such default. This is 
a usttal and a necessary practice. 

[1] The evidence as disclosed by the record shows that Hiatt did not pay in 
advance the premium of $9 due on or before the commencement of the quarterly 
period starting at 12 o’clock noon April 9, 1926. He was therefore in default and 
subject to clause 3, “Additional Provisions” of the policy, which he had received 
and accepted and was bound under the conditions, provisions, and limitations 
thereof. The evidence is clear that Hiatt paid a premium of $9 on April 26, 1926, 
and, by the provisions of said clause 3, “Additional Provisions,” the payment on 
such date thereby operated to extend the insurance from that date and to run un- 
til the end of the quarterly period ending on July 9, 1926, at 12 o’clock noon. 
There was no provision in the policy which would make that payment retroactive 
in effect so as to reinstate the insurance from the beginning of the period at noon 
of April 9, 1926, the time it terminated, up to April 26, 1926. 

In the case of Phenix Insurance Co. v. Bachelder, 32 Neb. 490, 49 N. W. 217, 
29 Am. St. Rep. 443, the policy provided that in-case the assured failed to pay 
the premium note or order at the time stipulated, then this policy shall cease to 
be in force and remain null and void during the time said note or order remains 
unpaid after its maturity, and no legal action on the part of the company to en- 
force payment shall be construed as reviving the policy. The payment of the 
premium, however, revives the policy and makes it good for the balance of the 
term. The Supreme Court of Nebraska in the opinion, supra, said: “It is ob- 
vious that the failure to pay the premium note at maturity suspended the policy 
until payment was made. It could have been revived, for the balance of the term, 
by making full payment at any time before the loss. This, as we have seen, he 
failed to do. * * * Nothing short of full payment, or a waiver of the stipulation 
in the policy, could have the effect to remove the suspension caused by the failure 
to pay the note. The clause referred to is not unreasonable. It is but fair and 
just that, while the insured is in default of the payment of his note, the Company 
should not be liable for loss when the parties have so agreed. We have no right 
to make a new contract for them, or refuse to enforce the one they have made. 
To hold that the policy was in force at the time of the fire would be to set aside 
and disregard the plain stipulation of the parties’—citing Gorton v. Dodge County 
Mut. Insurance Co., 39 Wis. 121; Shakey v. Hawkeye Ins. Co., 44 Iowa, 540. See, 
also, Matthews v. Travelers’ Insurance Co., 73 Or. 278, 144 P. 85; Gagne v. Mass. 
Bonding & Ins. Co., 78 N. H. 439, 101 A. 212. 

If the company had so desired it could have, without violence to any pro- 
visions of the contract, refused to accept the payment made on April 26, 1926, and 
who could have claimed that the insurance was in force and effect. To reinstate 
the insurance after a default in the payment of a required premium there were 
two things necessary: (1) The payment of the premium; and (2) the acceptance 
of such payment by the company or by any of its duly authorized agents. But 
such acceptance did not abrogate or modify any of the provisions of the contract. 
In fact, there was a particular provision to govern just such a case. No one can 
complain of a specific provision in a contract intended to cover a particular condi- 
tion when he has accepted that provision as a part of the contract. Hiatt had a 
duty imposed upon him under the policy, just as the company had duties imposed 
upon it. Hiatt’s duty was to pay the premium in such sum and on such a date 
as the contract provided if he desired to retain the benefits of the insurance. 
There was nothing compulsory about it unless he wanted to keep the insurance in 
force and effect. 

[2] The appellee alleged that he sustained an injury on April 10, 1926, and 
makes a claim on the appellant company for indemnity for loss occasioned by 
such injury on that date. It is not shown by the record that the company was no- 
tified of that alleged injury on or before April 26, 1926, the date of the payment 
of the premium. Whether the company had knowledge or not of any such in- 
jury on April 26th when the payment was received, that knowledge did not in any 
manner act as a waiver of the default in the payment of the premium when it 
became due. 

We therefore hold that the record on this appeal clearly establishes the fact 
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that the insurance under the policy issued to the appellee by the appellant was 
not in effect on April 10, 1926, the date of the alleged injury. The trial court 
should have sustained the motion made by the appellant at the close of all the 
evidence, and should have sustained the motion of the defendant for a new trial. 
The judgment entered is reversed. 
Albert, C. J., and Faville, Morling, and Wagner, JJ., concur. 


RISER v. FEDERAL LIFE INS. CO. (NO. 39554.) 
Supreme Court of Iowa. March 12, 1929. 
224 Northwestern Reporter 67. 

2. INSURANCE—INSURANCE POLICIES ARE CONSTRUED MOST 
STRONGLY AGAINST’ INSURER. 

The terms and provisions of insurance policies which are prepared by the 
insurer are to be construed most strongly against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—POLICY INSURING AGAINST BEING ACCIDENTALLY 
THROWN FROM “VEHICLE,” “IN” WHICH INSURED IS RIDING, 
HELD NOT TO INCLUDE SADDLED AND BRIDLED HORSE FROM 
WHICH INSURED WAS THROWN AND KILLED. 

Where policy insured against loss of life sustained by wrecking or disable- 
ment of any vehicle in which insured was riding, or accidentally thrown there- 
from, and insured was thrown from horse saddled and bridled, which he was 
riding, resulting in his death, beneficiary could not recover therefor under pol- 
icy; “vehicle” not including saddled and bridled horse, and policy's specification 
of “in” meaning within, interior. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from District Court, Grundy County; Geo. W. Wood, Judge. 


Action at law to recover on a policy of accident insurance. Trial to the 
court upon a stipulation of facts. Judgment for the plaintiff, and the defendant 
appeals. Reversed. 

Parrish, Cohen, Guthrie, Watters & Halloran, of Des Moines, for appellant. 

Raymond N. Klass, of Cedar Rapids, and Rogers & Ruppelt, of Grundy Cen- 
ter, for appellee. 

STEVENS, J. Appellee is the mother of the insured and the beneficiary named 
in the policy. The insured, Thomas Basil Riser, was accidentally killed on Aug- 
ust 3, 1926, by being thrown from a horse on which he was riding. The terms 
of the policy, so far as they are material to this decision, are as follows: 

“The Company will pay for loss of Life $2,000.00 sustained by the wrecking 
or disablement of any vehicle or car operated by any private carrier or private 
person in which the insured is riding or by being accidentally thrown there- 
from. 

“This includes persons riding in or driving automobiles or any other motor driv- 
en or horsedrawn vehicles, and by the wrecking of any passenger elevator (elevators 
in mines excepted) in which the insured is riding as a passenger.” 

The sole question in the case is: Does the foregoing provision of the pol- 
icy include a horse, saddled and bridled, within the meaning of the word “ve- 
hicle” as therein used? ‘The allegation in the petition is that the insured met 
his death by accidental means “by being thrown from a private vehicle consist- 
ing of a horse, saddled and bridled, on which he was riding at the time.” 

As shown by the numerous citations of lexicographers in the briefs of coun- 
sel, the word “vehicle” as used in common speech has a varied and somewhat 
extended meaning. We are not, in the construction of the terms of the policy 
involved, however, dealing with the word “vehicle” in the abstract. Abstractly, 
it may undoubtedly be properly used to include a horse when used as a means or in- 
strumentality of conveyance. The question for decision is: Is a horse, saddled and 
bridled and being used as a means of conveyance or transportation, a vehicle 
within the language of this policy? Counsel have not in argument given par- 
ticular significance to the preposition “in” as employed in the paragraph of the 
policy under consideration. The prepositions “in” and “on,” when used to de- 
signate location are never synonymous. “In” means “within—the interior.” “On” 
means “upon—the surface.” If the policy clearly contemplated a horse as a 
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vehicle within the meaning of that term as used, then the preposition “in” would 
have to be constructed as intended to designate the surface. It seems to us 
that “in” must be given some weight in this instance in determining the char- 
acter of the vehicle intended. The reference in the first instance is to a vehicle 
or car capable of being wrecked or disabled. It is also described as a vehicle 
or car operated by any private carrier or private person. Referring to the matter of 
location, the language is, “i which the insured is riding.” 

[1, 2] Referring further to the location of the insured, the policy is made to 
“include persons riding im or driving automobiles or any other motor driven or 
horsedrawn vehicle.” Words, in the construction of contracts are to be given 
their usual and ordinary meaning, unless a different meaning is intended by the par- 
ties. It is also a well settled rule that the terms and provisions of insurance policies, 
which are prepared by the insurer, are to be construed most strongly against 
it. It would seem to be clear that the sort of vehicle contemplated by the pol- 
icy is one that may be entered; that is, that is capable of receiving the insured 
within. So far as specifically designated by the policy, the term includes, as 
stated, a car operated by a private carrier or person, and also automobiles, any 
motor-driven or horse-drawn vehicle. To come within the terms and provisions 
of the policy, a horse, to constitute a vehicle must be included in the term “any 
vehicle.” Several cases are cited in which the term “vehicle” has been detined 
with particular reference to statute or ordinance. Davis v. Petrinovich, 112 Ala. 
654, 21 So. 344, 36 L. R. A. 615; Duckwall et al v. City of New Albany, 25 Ind. 
283; City of St. Louis v. Woodruff. 71 Mo. 92. Perhaps, Inman v. C. M. & St. 
P. R. Co., 60 Iowa, 459; 15 N. W. 286, has some possible bearing on the questions. 

[3] Two decisions of federal courts are also particularly relied upon by ap- 
pellee. In Gatewood vy. Cont. Gen. Life Ins. Co. (D. C.) 23 F.(2d) 211, the de- 
cision turned largely upon the application of the word “conveyance.” The court 
held that a saddle horse, from which the rider had temporarily dismounted, which 
kicked insured while walking on a public highway, causing his death, was a con- 
veyance within the meaning of the policy. The question in National Fire Ins. 

Elliott (C. C. A.) 7 F.(2d) 522, 42 A. L. R. 1121, as stated by the writer 
of the opinion, was “whether either the ‘transportation clause’ or the ‘collision 
clause’ of the policy covered the contingency out of which the damage to the 
automobile was sustained.” The automobile involved was stored in a garage 
containing an elevator, by the use of which cars were transferred from one floor 
of the building to another. The automobile, the recovery of damages for which 
was sought, was damaged when the elevator collapsed causing it to fall violently 
to the basement. The Circuit Court of the Eighth Circuit held that the accident 
amounted to a “collision” within the terms and meaning of the policy. None of 
the cases referred to afford substantial aid to the court in the decision of the 
case before us. The policy in suit in each reference to the vehicle clearly in- 
dicates that the nature and character of the vehicle contemplated is one in which 
the insured, at the time of the injury, was riding, or such motor-driven or horse- 
drawn vehicle as he might be driving. This construction gives force and effect 
to every word of the policy and to all of the language used its usual and cus- 
tomary meaning. To include the instrumentality by which the death of the in- 
sured was caused as a vehicle within the terms of the policy would not only re- 
quire that the language thereof be given a meaning other that that usually and 
ordinarily understood, but would also require that the same be exceedingly 
strained, if not completely distorted. 

As bearing upon the use of the preposition “in” and its application in con- 
tradistinction to the preposition “on,” attention is called to Depue v. Travelers’ 
Ins. Co. (C. C. Pa.) 166 F. 183, Board of Chosen Freeholders vy. Central R. Co., 
68 N. J. Eq. 500, 59 A. 303. 

It seems to us that the construction given to the word “vehicle” by the dis- 
trict court is erroneous. The judgment is, accordingly, reversed. 

Reversed. 

Albert, C. J., and De Graff, Morling, and Wagner, JJ., concur. 
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WILCOX v. MASSACHUSETTS PROTECTIVE ASS’N. Inc. 
Supreme Judicial Court of Massachusetts. Suffolk. Feb. 28, 1929. 
165 Northeastern Reporter 429. 
INSURANCE—BENEFICIARY COULD NOT RECOVER ON POLICY, 

UNLESS REQUIRED NOTICE WAS GIVEN TO INSURER. 

Beneficiary of insurance policy could not recover thereon, unless notice required 
by policy had been given to insurer. 

(For other, cases, see Insurance, Dec. Dig. § 535.) 

2. INSURANCE—MAILING OF UNTECHNICAL NOTICE TO INSURER 
FIVE DAYS AFTER DEATH WAS NOT, AS MATTER OF LAW, “IM- 
MEDIATE NOTICE OF ACCIDENTAL DEATH,” AS REQUIRED (G. 
be CZ; § 108). 
seneficiary’s mailing of a simple untechnical notice to insurer, five days after 

death of insured, held not, as matter of law, to constitute immediate notice of ac- 

cidental death, as required by provisions of insurance policy, in accordance with 

G.'L;-c. 175; 31. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

3. INSURANCE—RULE REQUIRING REASONABLE DOUBT ARISING 
FROM LANGUAGE OF POLICY TO BE RESOLVED AGAINST IN- 
SURER IS INAPPLICABLE TO TERMS INCORPORATED PURSUANT 
TO LAW. 

General rule, that reasonable doubts arising from language of insurance policy 
should be resolved against insurer, is not applicable to terms which company is re- 
quired by legislative act to incorporate, and rule loses much of its force when 
insurer has adopted the language of the statute in clauses not required, but which 
the statute expressly permits. 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

4. INSURANCE — BENEFICIARY’S RIGHT TO RECOVER FOR _IN- 
SURED’S “ACCIDENTAL DEATH” WAS DEPENDENT ON NOTICE 


ane WITHOUT REGARD TO PREVIOUS NOTICE OF DIS- 


Beneficiary’s right to maintain action against insurer to recover for accidental 
death, within policy, was dependent on notice to insurer of such death, without re- 
gard to previous notice of disability arising from accident; words “accidental death,” 
as used in clause relating to notice, referring to any death occurring from any 
cause for which recovery might be had under the policy. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

5. INSURANCE—INSURER’S RIGHT TO MAKE AUTOPSY IS TO BE 
CONSIDERED WITH OTHER CIRCUMSTANCES IN DETERMINING 
a IMMEDIATE NOTICE OF ACCIDENTAL DEATH WAS 
The fact that insurer, in case of accidental death of insured, was to have the 

right and opportunity to make an autopsy, is to be considered with other circum- 

stances in deciding whether immediate notice of accidental death was given within 
requirement of policy. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

6. INSURANCE—“IMMEDIATE NOTICE” OF ACCIDENTAL DEATH, RE- 
QUIRED UNDER POLICY, WAS QUESTION OF DUE DILIGENCE IN 
SENDING NOTICE WITH REASONABLE PROMPTNESS UNDER CIR- 
CUMSTANCES. 

Provision of insurance policy, requiring immediate notice in event of accidental 
death, must be read together with another provision, to effect that failure to give 
notice should not invalidate any claim, in case it was not reasonably possible to give 
such notice, and question of “immediate notice,” therefore, was question of due 
diligence in sending the notice with reasonable promptness, in the circumstances 
of each case. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

Exceptions from Superior Court, Suffolk County; Macleod, Judge. 

Action by Ethel Wilcox against the Massachusetts Protective Association, Inc. 
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Verdict for plaintiff, and defendant brings exceptions. Exceptions sustained, and 
judgment rendered. 

S. C. Rand and S. H. Babcock, both of Boston, for plaintiff. 

J. E. Young and J. W. Hathaway, both of Boston, for defendant. 

SANDERSON, J. This is an action of contract, brought by the plaintiff as bene- 
ficiary of an insurance policy issued by the defendant company to her husband, Har- 
ry L. Wilcox, on January 9, 1924, insuring against loss resulting “from (1) bodily 
injuries effected directly and independently of all other causes by accidental means 
(excluding self-destruction, or any attempt thereat, while sane of insane); and (2) 
disability from disease.” By the terms of the policy the beneficiary was entitled 
to receive $5,000, the principal sum under it, if the injuries received by the insured 
resulted in death, within ninety days of the accident. 

Section 4 of the “Standard Provisions” reads: “Written notice of injury or of 
sickness on which claim may be based must be given to the association within 
twenty days after the date of the accident causing such injury or within ten days 
after the commencement of disability from such sickness. In event of accidental 
death immediate notice thereof must be given to the association.” 

Section 5 reads: “Such notice given by or in behalf of the insured or bene- 
ficiary, as the case may be, to the association at its home office, Worcester, Massa- 
chusetts, or to any authorized agent of the association, with particulars sufficient 
to identify the insured, shall be deemed to be notice to the Association. Failure to 
give notice within the time provided in this policy shall not invalidate any claim 
if it shall be shown not to have been reasonably possible to give such notice and 
that notice was given as soon as was reasonably possible.” 

Section 6 reads: “The association, upon receipt of such notice, will furnish to 
the claimant such forms as are usually furnished by it for filing proofs of loss. 
If such forms are not so furnished within fifteen days after the receipt of such no- 
tice, the claimant shall be deemed to have complied with the requirements of this 
policy as to proof of loss upon submitting within the time fixed in the policy for 
filing proofs of loss, written proof covering the occurrence, character and extent 
of the loss for which claim is made.” 

Section 8 reads: “The association shall have the right and opportunity to ex- 
amine the person of the insured when and so often as it may reasonably require 
during the pendency of claim hereunder, and also the right and opportunity to 
make an autopsy in case of death where it is not forbidden by law.” 

At the conclusion of the testimony and before final argument the defendant 
moved in writing that the court order the jury to bring in a virdict for the de- 
fendant. The motion was denied and the defendant excepted. The jury found 
for the plaintiff. 

On this branch of the bill of exceptions the jury were warranted in finding 
the following facts: 

On July 14, 1924, the insured, Harry L. Wilcox, was a machinist or engineer 
on a seagoing tug in the Charlestown Navy Yard. About noon on that day, accom- 
panied by his daughter, he went to and sat down in the Scollay Square Olympia 
Theatre for about an hour. He then started to go out from the theatre, walked 
up the aisle, turned to see if his daughter was following him, caught his heel in 
the carpet and fell backward, striking the back of his head with a “dull thud.” He 
was taken to a relief hospital and finally to the Chelsea Naval Hospital, where 
he remained until his death on July 22, 1924. On July 19, 1924, just before an 
operation, he wrote his name on a notice of disability claim which was addressed 
to the defendant and afterward received by it on July 21, 1924. The blank spaces 
in the body of the notice were filled in by the plaintiff and by one of the attending 
physicians at the hospital, and the defendant was thereby informed of a claim by 
the insured for disability resulting from a fall and from an ulcer. On July 24, 
1924, the defendant sent the insured a “preliminary form of disabilitv” claim. The 
blanks of this form were filled in by the plaintiff and the executed instrument was 
mailed by her to the defendant from Newport, Rhode Island, on July 27, or shortly 
thereafter, and was received by the defendant August 2, 1924. The insured died 
at 3:30 a. m. on July 22, 1924. After his death a physician at the hospital per- 
formed an autopsy. Funeral services were held in Chelsea, on July 23, 1924, and 
at 6 o’clock in the evening the body was taken by train to Washington, D. C. On 
Thursday, July 24, 1924, in the afternoon, services were held in the Arlington 
Cemetery, where the remains were buried. 
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About 6 o’clock on Thursday evening the plaintiff went to Philadelphia, and 
stayed there with her sister-in-law, resting, for two days. Her husband’s father 
there suggested that a notice to the insurance company was required. She testified 
that she knew all insurance companies had to be notified. On Sunday July 27, 
1924, she sent a correspondence card addressed to the defendant’s office in Worces- 
ter, Massachusetts, postage prepaid, which read: “Harry L. Wilcox died at Chel- 
sea Naval Hospital, July 22, 1924. [Signed] Mrs. H. L. Wilcox.” This card she 
placed in a United States mail box in the station at Philadelphia, and it could have 
been found to have been delivered to the defendant in the usual course of the 
mail, notwithstanding the evidence of the defendant that the first notice of the 
death of the insured was not received until August 14, 1924. 

The death certificate admitted in evidence stated that the disease or cause 
of death was intestinal hemorrhage, duodenal ulcer. The policy did not cover 
death from disease, and it was the contention of the plaintiff that the insured’s 
death was caused solely by accidental means, whereas the defendant contended 
that the death was due to disease. 

[1-3] The plaintiff must fail in the action unless the notice required by the 
policy was given. Hatch v. United States Casualty Co., 197 Mass. 101, 103, 83 
N. E. 398, 14 L. R. A. (N. S.) 503, 125 Am. St. Rep. 332, 14 Ann. Cas. 290, Mc- 
Carthy v. Rendle, 230 Mass. 35, 39, 119 N. E. 188, L. R. A. 1918E, 111. 

Assuming that the notice given by the deceased was sufficient to inform the 
defendant of an injury from accident, it does not meet the requirements of section 
four of the policy for immediate notice in case of “accidental death,” unless those 
words were intended to be limited in their meaning to a death which follows upon 
and is the direct result of an accident as distinguished from death following upon 
a period of disability. G. L. c. 175, § 108, provides in part that no policy of in- 
surance against loss or damage from disease or by the bodily injury or death by 
accident of the insured shall be issued or delivered in this commonwealth unless 
it contains in substance “a provision specifying the time within which notice of ac- 
cident or disability shall be given, which shall not be less than twenty days from the 
date of the accident nor less than ten days from the date of the accident nor less 
than ten days from the date of the beginning of the disability from sickness upon 
which the claim is based; provided, that in case of accidental death immediate no- 
tice thereof may be required, unless the notice as herein specified may be shown 
not to have been reasonably possible.” The terms of the policy relating to notice 
are substantially in the words required or permitted by statute. 

The general rule that reasonable doubts arising from the language of a pol- 
icy = insurance should be resolved against the company (Farber v. Mutual Life 
Ins. Co. of New York, 250 Mass. 250, 254, 145 N. E. 535, 36 A. L. R. 806) is not 
senkuatie to terms which the company is required by legislative act to incorporate, 
and the rule loses much of its force when the insurer has adopted the language 
of the statute in clauses not required, but which the statute expressly permits (Ro- 
senthal vy. Insurance Co. of North America, 158 Wis. 550, 553, 149 N. W. 155, 
L. R. A. 1915B, 361, Ann. Cas. 1916E, 395; Frozine v. St. Paul Fire & Marine 
Ins. Co., 195 Wis. 494, 496, 218 N. 7 845; Mick v. Corporation of Royal Ex- 
change Assurance of London, 87 N. J. Law, 607, 611, 91 . 102,52... R. A. ENS S.] 


1074; Hamilton vy. Royal Ins. Co. of Liverpool, 156 N. Y. 327, 336, 50 N. E. 863, 
42 L. R. A. 485). 


It is of some significance that in the section of the statute to which reference 
has been made the expressions “accidental death,” and “death by accident,” seem 
to be used with the same meaning. The policy on which this action is founded 
provided indemnity for loss of life, and for specified disabilities of various des- 
criptions arising from accident or disease. The schedule of payments due under 
the policy is stated in some detail and varies with the severity of the accidental 
injury and the length of the sickness. The language of section four of the policy 
seems to mean that where there is disability arising from accident or disease no- 
tice may be given within twenty and ten days respectively and that when death 
results from accident “immediate notice” must be given. The purpose of notice 
in case of disability is to give the insurer an opportunity to investigate the causes 
and nature of the disability upon which the claim for compensation is based, and 
when claim is made for death the object of the notice is to enable the insurer to 
make prompt inquiry to determine whether there was an accidental cause for 
which the defendant is liable. The requirement of immediate notice in case of ac- 
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cidental death is not dependent upon notice of disability. The requirements of 
these two notices stand separate and distinct, the one from the other, each re- 
lating to a different kind of claim. The trial was conducted both by the plaintiff 
and by the defendant, on the theory that a death notice was required notwithstand- 
ing the notice of the accident. The judge so instructed the jury. 

No significance on this phase of the case can be attached to the circumstance 
that the insurer furnished to the insured, after the accident but before the death, 
its usual form for filing proofs of loss. The only proof of loss which then could 
be made was for disability, and proof of loss was required for recovery under 
the disability clause whether the insured recovered or died. A form for proof 
of loss for death could not be made out until after the death came to pass. 

[4] The policy expressly provides that the furnishing of forms for filing proof 
of loss shall not operate as a waiver of any of the rights of the defendant in de- 
fense of any claim arising under the policy. The words of section four cannot 
rightly be construed to mean that where notice has been given of disability arising 
from accident, no further notice need be given if death results from the same 
accident. The words “accidental death” in that clause refer to any death oc- 
curring from any cause for which recovery may be had under the policy. The 
plaintiff's right to maintain this action is therefore dependent upon the notice sent 
by her on July 27. 

[5] For the purpose of this decision, we assume that this notice was sufficient 
in form to be a compliance with the requirements of the policy. Its terms are 
not imperative that notice be given before burial, but the fact that the insurer 
was to have the right and opportunity to make an autopsy is to be considered 
with the other circumstances in deciding whether immediate notice was given. 

{6] The phrase in section four: “In event of accidental death immediate notice 
thereof must be given to the Association” is to be read with the provision of sec- 
tion five that “Failure to give notice within the time provided in this policy shall 
not invalidate any claim if it shall be shown not to have been reasonably possible 
to give such notice,” and as so read the question of “immediate notice” is a ques- 
tion of due diligence in sending the notice with reasonable promptness in the cir- 
cumstances of each case. Everson vy. General Accident, Fire & Life Assurance 
Corp.. Ltd.. 202 Mass. 169, 174, 88 N. E. 658, Greenough v. Phoenix Ins. Co. of 
Hartford, 206 Mass. 247, 249, 92 N. E. 447, 138 Am. St. Rep. 383, and cases 
cited. The context in which the words “immediate notice” occur in this policy 
is of weight in ascertaining their signification. Manifestly they are used in con- 
tradistinction to the time within which notice of other claims must be given. In 
case of disability arising from accident, the notice must be given within twenty 
days after the accident, in case of disability arising from sickness, the notice must 
be given within ten days after the commencement of the disability ; but in case of ac- 
cidental death, “immediate notice” must be given. This arrangement of words and 
this specification of times seem to emphasize the requirement of promptness in 
giving the death notice. Brief periods of definite days, are agreed upon with re- 
spect to the time for giving the other two notices, but the notice of death must be 
“immediate.” That word in such common connection can mean only that the no- 
tice must be sent quickly, with dispatch, with speed. 

The plaintiff, the widow of the insured, lived in Chelsea in this commonwealth 
and helped to make out the disability notice of July 19. Therefore she knew of 
the policy and was at hand at all crucial times. The fact of death was patent. It 
required no time for investigation. It came to the instant attention of the plaintiff. 
“If there is no dispute in regard to the facts, what is due diligence is a question 
of law for the court. * * * The question whether there was due diligence has been 
submitted. to a jury in cases where the evidence was doubtful or conflicting, and 
where, upon the view of it most favorable to the plaintiff, the court would find due 
diligence.” Knowlton, J., in Parker v. Middlesex Mutual Assurance Co., 179 Mass. 
528, 531, 532, 61 N. E. 215, 216. 

In Smith v. Scottish Union & National Ins. Co., 200 Mass. 50, 53, 85 N. E. 
841, 842, the court in an opinion by Sheldon, J., said, in referring to the statement 
quoted from Parker v. Middlesex Mutual Assurance Co., supra: “The facts are 
of course in dispute, within the meaning of the rule just stated when, by reason 
of their complexity or because they do not upon their face require as matter 
of law an answer one way or the other as to the exercise of due diligence, this 
question must be decided by drawing an inference of fact from the primary facts 
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shown.” See also, Mandell v. Fidelity & Casualty Co., 170 Mass. 173, 177, 49 
N. E. 110, 64 Am. St. Rep. 291. 

In the case at bar the plaintiff delayed five days after the death and until the 
third day after the funeral in mailing a simple, untechnical notice to a known in- 
surer. This, as matter of law, was not immediate notice in the circumstances here 
disclosed, and the defendant was entitled to its requests for instructions numbered 
12 and 13, to the effect that notice required by the policy was not given, and to a 
directed verdict. McCarthy v. Rendle, 230 Mass. 35, 119 N. E. 188, L. R. A. 
1918E, 111; Boston Elevated Railway v. Maryland Casualty Co., 232 Mass. 246, 
250, 251, 122 N. E. 196; Woolverton v. Fidelity & Casualty Co., 190 N. Y. 41, 47, 
48, 82 N. E. 745, 16 L. R. A. (N. S.) 400; In re Arbitration, Coleman’s Depos- 
itories, Limited, and Life & Health Assurance Association, [1907] 2 K. B. 798, 
808. On this point the writer has not been able to bring his mind to think that 
upon the facts the question whether the plaintiff acted with due diligence in giving 
the notice required as matter of law a negative answer. The conclusion here 
reached makes it unnecessary to consider other exceptions argued. 

Exceptions sustained. 

Judgment for defendant. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. JEMISON. (NO. 27524.) 
Supreme Court of Mississippi, Division B. March 4, 1929 
120 Southern Reporter 836. 
(Syllabus by the Court.) 

1. WITNESSES—PROVISION REQUIRING INSURED TO FURNISH RE- 
PORT FROM ATTENDING PHYSICIAN WAS NOT WAIVER OF 
STATUTORY PRIVILEGE AGAINST INTRODUCTION OF PHYSIC- 
IAN’S TESTIMONY. 

Provision of insurance contract requiring insured, as condition precedent to 
any liability of insurer, to furnish insurer with a report in writing from attend- 
ing physician or surgeon, held not to constitute a waiver of statutory privilege 
against introduction of physician’s testimony without consent of patient. 

(For other cases, see Witnesses, Dec. Dig. § 219[6].) 

2. INSURANCE—INSURED IS NOT REQUIRED TO FURNISH REPORTS 
AFTER INSURER HAS DENIED LIABILITY. 

Where an insurer had denied liability on the policy, no further reports are 
required from the insured in accordance with requirements of policy therefor. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from Circuit Court, Forrest County; R. S. Hall, Judge. 

In response to suggestion of error. Overruled. 

For former opinion, see 120 So. 180. 

T. J. Wills, of Hattiesburg, for appellant. 

Haralson & Hall, of Hattiesburg, for appellee. 

GrirFirH, J. Appellant urges with emphasis two grounds of supposed error 
in our former opinion of this case: 

[1] First, that we erred in sustaining the trial court in excluding the testi- 
mony of appellee’s physician. In the present contract of insurance there is 
this provision: “If the Insured is disabled by ‘such injury’ or ‘such sickness’ for 
more than thirty days, he, or his representatives shall, as a condition precedent 
to any liability of the Company hereunder, furnish the Company at its principal 
office in Chattanooga, Tennessee, every thirty days thereafter (or as near thereto as 
may be reasonably possible) with a report in writing from his attending physic- 
ian or surgeon, fully stating the condition of the insured and the probable dur- 
ation of his disability.” It is urged that this provision is a waiver of the statu- 
tory privilege against the introduction of a physcan without the consent of the 
patient, and that our holding is contrary to that of the court in Sovereign Camp, 
Woodmen of the World, v. Farmer, 116 Miss. 626, 77 So. 655. The provision in 
the policy in the latter case was as follows: “I further waive for myself and 
beneficiaries the privileges and benefits of any and all laws which are now in 
force or may hereafter be enacted in regard to disqualifying and physician from 
testifying concerning any information obtained by him in a professional capacity.” 
A comparison of the two provisions is all the argument necessary, as we think, to 
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show that the provision here involved does not come within that in the Farmer 
Case. 

[2] Second, that we erred in granting judgment against appellant because, 
as appellant says, it is admitted in the record that the insured did not comply with 
the stipulation aforesaid to furnish the insurer every 30 days with the written 
reports therein required. It is suggested that the court must have overlooked 
this feature of the case, and also the consociated stipulation in the policy that 
“strict compliance on the part of the Insured and beneficiary with all the pro- 
visions of this Policy is a condition precedent to recovery hereunder, and a fail- 
ure in this respect shall forfeit to the Company all right to indemnity.” The 
court did not overlook the matters mentioned, but candor compels us to confess 
that we did lose interest in it when we found in another part of the record the 
proof that the insured, well within the stipulated time, after discovering the out- 
break of the sickness, sent the card furnished by the company for that purpose, 
advising the insurer of the said outbreak, and that the agent who wrote the 
policy thereupon informed the insured that the company had denied liability 
under it, and when in addition we found in the record the letter from the com- 
pany within the period mentioned which fairly interpreted is a denial of liabil- 
ity on the health feature of the policy. We were and still are of the opinion 
that the overwhelming number of the authorities everywhere are correct in 
holding that, when an insurer has denied liability, no further reports are re- 
quired of the insured. 

We have written in response to the above suggestion of error that we might 
take occasion, solely in the hope that it may be helpful, to make some observa- 
tions with respect to suggestions of error. It is not required in our Supreme 
Court, as is so generally the rule in other jurisdictions, that the losing party 
shall be put to the trouble of proceeding by the ancient method of a petition, 
for a rehearing. With us, counsel ormicus curiz are permitted the simple 
course of filing a further written argument addressed to the opinion thereto- 
fore written. The liberality of the rule has led, however, to what we think are 
some abuses of it. Almost every day suggestions of error are coming in here 
in which it is quite freely asserted, in effect, that we have not read the record, 
or that we have not read it as to vital features therein, or that in effect we are 
denying to parties their rights under the law by inattention to our tasks, or, as 
was ventured in the instant suggestion of error, that if we persisted in our error 
“then the right. to contract in this state will be denied by the solemn judgment 
of this Court.” We gladly, sometimes gratefully, receive suggestions of error— 
some of them are indispensably helpful. Nor do we expect at all that counsel 
shall come apologetically in the discharge of this important function, but boldly 
and manfully, we wish to see him stand up and labor with us when done in a 
respectful manner and when counsel has so thoroughly studied the complete 
record of his case, and the authorities applicable thereto, that he can be a help 
to the law, not a hindrance to us by wasting our time.. In presenting a sug- 
gestion of error the partisanship of the advocate should to a degree be laid 
aside, and counsel should rise to the heights of a real master and minister in 
the law, for the time has then come when we are to consider finally what is to 
go into the books, rather than chiefly the mere result of a case. 

Overruled. 


PETERS v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Trial Term, Monroe County. March 22, 1929. 
233 New York Supplement 500 
(Syllabus by the Court.) 
INSURANCE—EXCEPTION IN ACCIDENT POLICY HELD NOT TO IN- 

CLUDE DEATH RESULTING TO PASSENGER IN AIRPLANE AC- 

CIDENT IN TIME OF PEACE; “ENGAGED IN AVIATION.” 

An exception, in an accident insurance policy, of death “from having been 
engaged in aviation or submarine operations or in military or naval service in 
time of war,” does not include death resulting to a passenger in an airplane 
accident in time of peace. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 
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Action by Charlotte Peters against the Prudential Insurance Company of 
America. Judgment for plaintiff. 

Dutcher Bros., of Rochester (Arthur G. Dutcher, of Rochester, of counsel), 
for plaintiff. 

Weldgen, Greene & Newton, of Rochester (Floyd G. Greene, of Rochester, 
of counsel), for defendant. 

RoOvENBECK, J. The defendant insured plaintiff’s husband against death result- 
ing from bodily injuries caused solely through external, violent, and accidental 
means, except where such death resulted “from having been engaged in aviation 
or submarine operations or military or naval service in time of war.” He was 
killed while riding as a passenger in an airplane and it is now claimed that his 
death resulted while “engaged in aviation,” and that the phrase “in time of 
war” does not apply to this situation. The clause quoted above is ambiguous, 
it is apparent, from the opposing constructions which the plaintiff and the de- 
fendant have placed upon it. 

One of the contentions of the plaintiff is that the exceptions were intended 
to apply only to an accidental death occuring while engage in aviation in time of 
war. This construction seems to be a reasonable one, considering the punctua- 
tion employed. If the author of the language intended to apply the expression 
“engaged in aviation” without limitation as to the time of such engagement, and 
to limit the expression “in time of war” to the last antecedent, he would have 
placed a comma after the word “aviation” and also one after the word “oper- 
ation.” Such punctuation would clearly show that he intended to limit the ex- 
pression “in time of war” to the last antecedent; but, as he has omitted this 
punctuation, it is reasonable to assume that he had in mind the danger from the 
risk incident to accidental death in time of war. This was a risk that might 
well be guarded against. The deaths from this cause might be so numerous as 
to ruin an insurance company. It appears from the clause following the one 
under construction that the author of the provision clearly had in mind a risk 
that might accompany war-time conditions, for in the succeeding clause he ex- 
empts the company from accidental death resulting “from a state of war, riot 
or insurrection.” In the clause under consideration he had in mind the danger 
from service, in time of war, in the air, under the sea, and on the surface of the 
land and sea, and so he provided against accidental death in all three cases, and 
followed that clause with an exemption where there was no actual war but a 
state of war, riot, or insurrection. It is inconsistent to say that the author of the 
provision had in mind the risk from aviation and submarine operations in time 
of peace, as well as in time of war, and the risk from military and naval service, 
which involves aviation and submarine operations, only in time of war. If he 
limited the risk from military and naval service, which includes aviation and sub- 
marine operations, to time of war, he must have had the same limitation in mind 
when he used the terms aviation and submarine operations, particularly since 
these terms are not set off by commas. 


But even if this phrase “in time of war” should not be held to apply to the 
other antecedents in this clause, the expression “engaged in aviation” should 
not include a passenger taking an occasional ride in an airplane. If it was so 
intended, the language is inept and ambiguous and should not be construed 
against the insured. If it was intended to except occasional rides in an air- 
plane by a passenger, the author of the language should have employed some 
other expression such as “participating in,” used in Bew v. Travelers’ Ins. Co., 95 
N. J. Law, 533, 122 A. 859, 14 A. L. R. 983; Travelers’ Ins. Co. v. Peake, 82 Fla. 
128, 89 So. 418; and Meredith v. Business Men’s Acc. Ass’n of America, 213 
Mo. App. 688, 252 S. W. 976. Not having done so, the expression “engaged in 
aviation” should be given its ordinary meaning and the impression that would 
be made upon the mind in reading the clause. The word “engaged,” as thus 
employed, gives the impression that it means “something more than occasional 
participation.” People v. Bright, 203 N. Y. 73, 78, 96 N. E. 362, 364 (Ann. Cas. 
1913A, 771). It gives the impression of participation as an occupation. When 
it is said that a man is engaged in aviation, the impression is immediately created 
that he follows aviation as an occupation, the same as if it were said that he 
was engaged in engineering or any other occupation or profession. If aviation 
was not an occupation, the interpretion of the defendant might be given to the 
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expression. It is not equivalent to such an expression as engaged in automobil- 
ing or tobogganing or any other means of enjoyment that are not distinct oc- 
cupations. If the expression employed was “engaged in railroading,” it could 
not be said that a passenger was included in that language because he was rid- 
ing in a train. 

The rule should be applied here in that which requires a construction against 
him who is responsible for the ambiguity in the language employed. 

The plaintiff is entitled to recover. So ordered. 


MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N OF OMAHA, NEB,, 
v. LEE, State Insurance Com’r. 
Supreme Court of Oregon. March 5, 1929. 
275 Pacific Reporter 43. 

INSURANCE—FOREIGN MUTUAL BENEFIT HEALTH AND ACCIDENT 
ASSOCIATION, WITHOUT CAPITAL STOCK, HAVING DEPOSITED 
$300,000 FOR PROTECTION OF POLICIES, HELD ENTITLED TO DO 
BUSINESS WITHIN STATE (Or. L. §§ 6328, 6337, 6344). 

Mutual benefit health and accident association, legally organized in the state 
of Nebraska, on complying with procedural matters required by Oregon in- 
surance laws (Or. L. §§ 6328, 6344), providing that foreign insurance company 
may be licensed to do business in state on satisfying insurance commissioner it 
was legally organized, and that it has paid-up capital or deposit capital over all 
liabilities equal to $200,000, with surplus of not less than $100,000, held: to be in- 
surance company within meaning of section 6337, defining insurance company 
qualified to be licensed to do business within the state, where it had $300,000 
deposited with department of trade and commerce of Nebraska as fund definite- 
ly set apart for protection of policies, though it had no paid-up capital. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

In Bank. 

Appeal from Circuit Court, Marion County; L. H. McMahan, Judge. 

Consolidated suits by the Mutual Benefit Health & Accident Association of 
Omaha, Neb., against Clare A. Lee, to enjoin respondent, as State Insurance 
Commissioner from canceling licenses of plaintiff's agents and denying plain- 
tiff the right to do business in Oregon. Decree for plaintiff, and defendant ap- 
peals. Affirmed. 

These are suits brought by the plaintiff, Mutual Benefit Health & Accident 
Association of Omaha, Neb., to enjoin the defendant, Clare A. Lee, as state in- 
surance commissioner of the state of Oregon, from canceling the licenses of 
plaintiff's agents denying plaintiff the right to do business in Oregon. The 
complaints also lay the foundation for and ask mandatory injunctive relief to 
the effect that the defendant license plaintiff for the continued conduct of plain- 
tiff’s business for the years ending March 31, 1928, and March 31, 1929. 

Plaintiff is a mutual insurance company organized under the laws of the 
state of Nebraska, and engaged in the writing of health and accident insurance 
in the state of Oregon. The case involves no question of the financial responsi- 
bility of plaintiff. It appears from the last financial statement filed by plaintiff, 
and set forth in the complaint in the second case, that the assets of plaintiff 
aggregate $1,545,165.52; also that its surplus or contingent fund amounts to 
$564,415.59, of which latter sum $300,000 is deposited with the department of 
trade and commerce of the state of Nebraska as a fund definitely set apart for 
the protection of its policies of insurance. 

Plaintiff has 84 agents writing its policies in Oregon. The volume of its business 
in Oregon is indicated by the fact that its last annual tax in this state amounted to 
$10,451.27, which tax was 2% per cent. of its premiums written in the year 1927. 
From a decree in favor of plaintiff the defendant appeals. 

J. B. Hosford, Asst. Atty. Gen. (I. H. Van Winkle, Atty. Gen., on the brief), 
for appellant. 

Wallace McCamant, of Portland (McCamant & Thompson, of Portland, on 
the brief), for respondent. 

McBripk, J. (after stating the facts as above.) In the outset there was a stipu- 
lation between the parties, which reads as follows: 

“It is hereby stipulated and agreed that the above entitled two cases may 
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be consolidated and heard together, and if the laws of the state of Oregon 
permit a foreign mutual accident health insurance company, organized undei 
the laws of another state, having no capital stock, to qualify and receive a 
license from the insurance commissioner of this state authorizing such com- 
pany to transact its business therein, then that plaintiff association shall be 
entitled to receive such license as prayed for in its complaint; and that said two 
cases may be submitted to the court upon the sole question of law above stated, 
all other questions being waived: Provided, however, that either party may 
appeal to the Supreme Court from any decree which may be rendered and 
entered herein. Neither party to recover costs or disbursements.” 

There is but one question to be decided in this case, and that is, whether a 
mutual insurance company organized legally in Nebraska may, upon compliance 
with the procedural matters required by the Oregon insurance laws, carry on 
the business of health and accident insurance in this state. There is no ques- 
tion that every matter relating to procedure has been complied with: so the 
only question to be decided is whether a mutual insurance company of this 
character, without capital stock, can be licensed to carry on its business in the 
state of Oregon. We are of the opinion that it can be so licensed, and in 
support of that opinion we call attention to the following provisions of the 
statute: 

“A company, association, partnership or individual engaged in the business 
of insurance, or suretyship, or of guaranteeing against liability, loss or damage 
or of entering into contracts substantially amounting to insurance, shall be 
deemed an insurance company * * *.” Section 6337, Or. L. 

“A foreign or alien insurance company may be authorized or licensed to do 
business in this state when it shall have complied with the following require- 
ments: * * * It shall satisfy the insurance commissioner that it is fully and 
legally organized under the laws of its state or government to do the business 
it proposes to transact; that it has a fully paid-up capital or a deposit capital 
in the United States over all liabilities therein, equal to two hundred thousand 
dollars ($200,000), with a surplus of not less than one hundred thousand dollars 
($100,000).” Section 6328, Or. L. 

“Any company applying for authority to transact any such business shall show 
to the satisfaction of the insurance commissioner, if a foreign company, that it 
is possessed of a paid-up capital stock of not less than $200,000 and a surplus 
of not less than $100,000.” Section 6344, Or. L. 

The decision must turn upon the definition of the word “capital.” It ap- 
pears in this case that the company, while it has no capital stock, and therefore 
no such stock has been subscribed for, has on deposit with the department 
of trade and commerce of the state of Nebraska $201,000, the certificate of the 
secretary of said department being to the effect that this deposit is made for 
the benefit and security of all policyholders of. the association in the United 
States. An examination of the statutes referred to in the complaint shows 
that this deposit of securities cannot be withdrawn, except by the substitution 
of other securities of equal value. : 

Section 6337, Or. L., defines an insurance company as follows: 

‘A company, association, partnership or individual engaged in the business 
of insurance, or suretyship, or of guaranteeing against liability, loss or damage, 
or of entering into contract substantially amounting to insurance, shall be 
deemed an insurance company.” 

So there can be no question, under the pleadings, but that the plaintiff in 
this case has brought itself within the above definition. 


Section 6328, Or. L., so far as it is relevant to this case, is as follows: 

“A foreign or alien insurance company may be authorized or licensed to 
do business in this state when it shall have complied with the following require- 
ments: * * * It shall satisfy the insurance commissioner that it is fully and 
legally organized under the laws of its state or government to do the business 
it proposes to transact; that it has a fully paid-up capital or a deposit capital in 
the United States over all liabilities therein, equal to two hundred thousand 
dollars ($200,000), with a surplus of not less than one hundred thousand dollars 
($100,000).” 


There is no question as to the financial responsibility of the company, and 
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no question as to its having $100,000 surplus and $200,000 of securities deposited as 
above mentioned. If these securities, so set apart for the benefit of all the policy- 
holders of the association, are to be deemed “capital,” the plaintiff is within the 
law, and is entitled to do business here, and the license should be issued. 

We consider this question concluded in this state by the opinion of this court in 
Union Pac. Life Ins. Co. v. Ferguson, 65 Or. 142, 131 P. 1012. The Legislature 
evidently had the present condition of affairs in mind when section 6328, Or. L., was 
enacted. It will be observed that it not only uses the term “paid up capital,” but 
also disjunctively uses the term “deposit capital.” The term “paid-up capital” 
was evidently used with reference to stock companies, and the term “deposit capital” 
was inserted for the benefit of nonstock institutions such as plaintiff. 

The framer of the act evidently having in mind the decision of Mr. Justice 
Eakin in Union Pac. Life Ins. Co. v. Ferguson, supra, we do not deem it necessary 
to enter into the discussion of authorities cited from various courts upon this 
subject, which would only incumber the records to no good purpose. 

The judgment of the circuit court is affirmed. 


SCHWARTZ v. WOODMEN ACC. CO. 
Supreme Court of Wisconsin. March 5, 1929. 
223 Northwestern Reporter 844. 
2. INSURANCE—IN ACTION ON ACCIDENT POLICY, EVIDENCE SUS- 

TAINED JURY’S FINDING THAT INSURED’S DEATH WAS CAUSED 

BY INJURY TO ARM, AND NOT BY LYMPHO SARCOMA. 

In action on accident insurance policy, in which insurer claimed that at time 
of accident insured was afflicted with a lympho sarcoma which, rather than accident, 
was cause of death, evidence held sufficient to sustain finding of jury that insured’s 
death was caused by injury to arm sustained while cranking car entirely independent 
of all other causes. : 

(For other cases, see Insurance, Dec. Dig: § 665[5].) 


Appeal from a judgment of the Circuit Court for Fond du Lac County; Chester 
A. Fowler, Circuit Judge. 

Action by Esther Schwartz against the Woodmen Accident Company to re- 
cover damages as the beneficiary of an accident insurance policy issued by said 
company to Henry G. Schwartz, her husband, who came to his death through vio- 
lent, external, and accidental means entirely independent of all other causes. From 
judgment in favor of the plaintiff, the defendant appealed. Affirmed. 

Lines, Spooner & Quarles and James T. Guy, all of Milwaukee, and Duffy & 
Duffy, of Fond du Lac, for appellant. 

Martin & Kelley, of Fond du Lac, for respondent. 

Owen, J. [1] On the 15th day of June, 1927, Dr. Dana was called to treat an 
injury on the forearm of Henry Schwartz, and he was permitted to testify that 
Schwartz told him that while cranking a car the crank struck him on the left 
forearm. Dr. Gavin, who was later called in consultation, was also permitted to 
testify that Schwartz made a similar statement to him. It is contended that this 
testimony was inadmissible for the purpose of proving that Schwartz received an 
injury through accidental means. In Maine v. Maryland Casualty Co., 172 Wis. 
350, 357, 178 N. W. 749, 751 (15 A. L. R. 1536), it was said: “Recitals of past 
events made by an interested person are no more admissible because made to phy- 
sicians or surgeons, even when necessarily so made for the purpose of proper 
treatment by them, than if made to other persons.” It is plain that the statements 
made by Schwartz to his physicians, so far as they tend to establish an injury to his 
arm through external or accidental means, were pure hearsay and should not have 
been received for that purpose. There was, however, abundant competent evidence 
to establish that fact, so that the error cannot be regarded as prejudicial. 

The witness Sonn and the witness Binney testified that they and Schwartz 
worked at the warehouse of the Wadhams Oil Company; that Schwartz drove a 
2%4-ton Sterling truck which was cranked by hand; that some time during the day 
of June 15th Schwartz exhibited to them his left forearm, which appeared to be 
red and inflamed. He put his left arm on the desk, was holding it with his right 
hand, and appeared to be hurt. Mrs. Schwartz testified: His arm was red and 
bruised between the wrist and the elbow, and that Dr. Dana was consulted with 
reference to the arm that night. This testimony justifies an inference that Schwartz 
received an injury upon the arm during the day of June 15th. 
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[2] The principal issue litigated is whether the evidence sustains the finding 
of the jury that the death of Schwartz was caused by said injury entirely inde- 
pendent of all other causes. It is claimed by the appellant that at the time of the 
accident Schwartz was afflicted with a. lympho sarcoma, which, rather than the 
accident, was the cause of his death. If such be the case, the plaintiff is not en- 
titled to recover. Cretney v. Woodmen Accident Co. (Wis.) 219 N. W. 448. 

The evidence shows that Schwartz was 34 years of age, and that at and 
before the time of the accident he appeared to be a man of good health and vigor. 
When first examined by Dr. Dana, he found a swelling and slight discoloration of 
the forearm. He could tell that it was obtained from a traumatism or injury. 
Schwartz continued to work for three or four days with a helper. Dr. Dana 
did not think much of the injury at the time, but the man became weaker. This 
was about the fourth or fifth day. After a while the swelling of the epitrochlear 
glands, which are right along the arm, developed. The swelling continued to in- 
crease. A few days later the axilla glands under the arm became swollen. On the 
28th he had a very severe axilla hemorrhage. He was taken to the hospital, where 
the hemorrhage continued until his death on July 2d. The axilla hemorrhage was 
only partially controllable. They made an incision in the arm with the thought of 
localizing some of the pus. They did not get any pus, but got a very uncontrollable 
hemorrhage from the arm, which condition also prevailed up to the time of his 
death. They made a transfusion of blood through the right arm. There was no 
bleeding from the wound into which the tube was inserted. Dr. Dana made ex- 
aminations to discover whether any other glands were involved. There were no 
involvements of the glands in the groin, of the axilla gland on the other arm, of 
the glands in the neck, or in the cehst; nor were there any involvements of the 
spleen that could be determined. There was also a nasal hemorrhage which could 
not be checked. 

Specimens were taken from the arm of deceased and submitted to three recog- 
nized pathologists, Dr. Edward L. Miloslavich, Dr. W. D. Stovall, and Dr. Edward 
F. Tharinger. Dr. Miloslavich and Dr. Stovall declared the specimens examined 
were those of a lympho sarcoma. Dr. Tharinger declared them to be those of a 
round cell sarcoma. He said he was not certain that it was a lympho sarcoma, but 
it was certainly a small round cell sarcoma. Drs. Miloslavich and Stovall testified 
that in their opinion death was due to the presence of this sarcoma and that it did 
not result from the injury. They expressed the opinion that lympho sarcoma must 
have been present at the time of the injury, because a lympho sarcoma could not 
develop so as to cause death within a period of 15 days. It is appellant’s contention 
that the testimony of Drs. Miloslavich and Stovall conclusively establishes as a scien- 
tific proposition that death was due to the sarcoma and not to the injury. On the 
other hand, Dr. Dana, Dr. Gavin, and Dr. Tharinger all testified that in their opin- 
ion the cause of death was due to the injury. 

It is attempted to read the testimony of Drs. Dana and Gavin out of the case 
because they are not pathologists, and it is said that the only experts really qualified 
to testify in the case are pathologists. A knowledge of pathology enabled these 
pathologists to examine the specimen and determine its character. Drs. Gavin and 
Dana did not pretend to be able to determine the character of the specimen. How- 
ever, they were familiar with the disease known as lympho sarcoma, its character, 
growth, and development at least in a general way. The pathologists were in no 
doubt superiors when it came to a matter of diagnosis, but it by no means follows 
that the testimony of the doctors is to be laid out of the case when it is as- 
sumed that sarcoma of some classification, whether it be lympho or round cell 
sarcoma was present in the arm of Schwartz. Conceding the presence of sarcoma, 
they were qualified to testify whether in their opinion death was the result of sar- 
coma or of the accident. 


It is generally conceded by all that if the sarcoma was present at the time of 
the accident, in order to cause death within 15 days it had a speedy and most un- 
usual progress. This is an outstanding circumstance upon which the appellant 
strongly relies. However, there is another consideration which is just as strange and 
unusual, and that is the state of the health of Schwartz at the time of the accident. 
If he had lympho sarcoma of such a stage of development that death resulted within 
2 weeks or 15 days thereafter, it is a most unusual circumstance that the general 
appearance and health of Schwartz showed no indications of it. Thus, Dr. Thar- 
inger testified: “There is usually a disturbance of the blood so that the individual 
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has a pale— sort of ashen color, and he looks weak and sick and he feels that way 
also as the result of his systemic blood involvement.” Dr. Stovall, testifying upon 
this point, said: “J think he might be in full control of himself, fully able to do 
manual labor to the full extent, and to engage in social intercourse with his fellow 
men in his usual and customary way and be perfectly cheerful. I have seen it. It 
isn’t very usual for that to happen, certainly, but I have seen such cases.” 

Any way we look at it, we have an unusual case. It is not usual for a lympho 
sarcoma to originate and progress so far as to cause death within two weeks. On 
the other hand, if sarcoma is present in the system, and has progressed to such a 
point that death follows within two weeks, it is most unusual if the subject does 
not give some evidence of the affliction. The testimony of one class of experts 
gives rise to an unusual situation in one respect, while the testimony of the others 
gives rise to just as unusual a situation in another respect. 


There is another consideration which we think is of some importance. Lympho 
sarcoma to originate and progress so far as to cause death within two weeks. On 
progress from one gland to another in a chain of glands, although it is said that 
it sometimes jumps from one chain of glands to another. If the sarcoma origin- 
ates in the center of the body, its progress is outward towards the outer portion of 
the body, proceeding from one gland to another. If it originates in the anterior 
portions of the body, its progress then is towards the center of the body, proceeding 
from one gland to another in a chain. This tumor was found in the most remote 
gland of the arm. Its progress must necessarily have been inward, towards the 
center of the body. The nearest gland to the one affected, the axilla gland under 
the arm, did seem to be involved. But such was not the case with the glands of 
the neck, or any other gland, so far as discovered; from which it would appear that 
the sarcoma had not existed for a sufficient length of time to make any great pro- 
gress from one gland to another. 


Whether a lympho sarcoma may result from trauma is’ somewhat uncertain. 
Dr. Stovall testified: “Science is not aware, nor can scientific men who have 
made a study of this disease in pathology say what is the cause of lympho sarcoma.” 
And Dr. Miloslavich merely testified that he belived “that the blow did not have 
anything to do with the development of lympho sarcoma, as the time of develop- 
ment is too short.” He did not testify that a trauma might not give rise to a 
lympho sarcoma. Dr. Tharinger testified: ‘Ordinarily we aren’t able to say what 
causes this type of tumor, or for that matter practically all types of tumor, the 
exact cause is not known. It is only in certain types of individuals that tumors do 
follow injury. The entire medical profession is agreed, at least so far as I have 
been able to find out, that under certain circumstances, granting a single cause is 
not known, under certain circumstances tumors result at the site of injury—and 
following the injury, so that they agree that the injury has some influence, at least, 
and perhaps if the injury had not occurred the tumor perhaps would not be there, 
but they all realize even in such case there is some other factor or underlying ten- 
dency there, that the person is probably susceptible to that condition; maybe it is a 
process already there which is lit up.” “I never in my experience saw a case of 
lympho sarcoma that developed from an injury.” He also testified that he thought 

lympho sarcoma may result from trauma, because other closely related types of 
tumors are very similar to a lympho sarcoma and frequently they start from 
trauma. 

So we have a situation where it may be said that science, to say the least, is 
not well settled upon the cause of lympho sarcoma. It has not definitely excluded 
trauma as a cause. Other types of tumors similar to lympho sarcoma frequently 
start from trauma. Taking a bird’s-eye view of the case, we see a strong, healthy 
man, in the prime of life, in the performance of his daily work, carried on in his 
erstwhile and customary fashion, who sustained a blow on the arm, developing a 
tumor which causes his death within less than three weeks after the accident. If 
the tumor had existed prior to the injury, it would be most unusual for him to be 
in his conceded state of health and vigor. If the tumor resulted from the accident 
its progress was most unusual. Whether the tumor resulted from the trauma, 
science is undeterminded. Three experts testified that in their opinion the tumor 
developed after the injury and that the injury was the proximate cause of death. 
Two other experts testified that in their openion the accident had nothing to do with 
the death. While the evidence is not convincing, it is but an infirmity more or less 
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inherent in expert testimony. We hold that the evidence afforded a substantial basis 
for the verdict of the jury. 

Judgment affirmed. 

Vinje, C. J., took no part. 
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AUTOMOBILE 


SOUTHERN OIL & TAR CO. v. GREAT LAKES INS. CO. 
District Court, W. D. Kentucky, at Louisville. May 31, 1928. 
30 Federal Reporter (2d) 169. 
. INSURANCE—SOLICITING AGENT COULD NOT WAIVE RIGHT TO 
CANCEL FIRE POLICIES, UNLESS WAIVER WAS WRITTEN ON OR 
ATTACHED TO POLICY. ; 
Under fire insurance policy on automobile equipment providing that no officer, 
agent, or other representative of company should have power to waive any terms 
of policy unless waiver be written on or attached thereto, company’s soliciting agent 
could not surrender and waive right of company to cancel policies on five days’ 
written notice to insured until new policies for which insured applied in place of 
old policies had been issued, unless such waiver was written on or attached to 
policy. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


2. INSURANCE—EVIDENCE HELD NOT TO SHOW AGREEME 
SOLICITING AGENT TO ALTER TERMS OF FIRE POLICIES 
TO ESTOP COMPANY CANCEL LING INSURANCE. 

Evidence that insurance company’s soliciting agent represented to insured’s 
president and managing officer that insurance policies on automobiles sought to be 
exchanged by insured for policies increasing amount of fire insurance and eliminat- 
ing liability insurance, would continue in force until new policies were delivered, 
held not to show any agreement or attempt by agent to make agreement to alter or 
vary terms of policy, so as to estop company from canceling old policies under 
cancellation clause, even if agent had authority to waive policy provisions. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

At Law. Action by the Southern Oil & Tar Company against the Great Lakes 
Insurance Company. Judgment for defendant. 

O’Neal & O’Neal and Henry J. Tilford, all of Louisville, Ky., for plaintiff. 

Gordon & Laurent and Squire Ogden, all of Louisville, Ky., for defendant. 

Dawson, District Judge. On or about the Ist day of August, 1925, the de- 
fendent, Great Lakes Insurance Company, issued and delivered to the plaintiff, 
Southern Oil & Tar Company, an insurance policy on certain automobile equipment, 
including a five-ton General Motor oiler, by the terms of which policy the de- 
fendant insured the plaintiff against loss on or damage to the equipment mentioned 
resulting from fire at any time prior to noon on the 6th day of May, 1926, subject 
to the terms and conditions contained in the contract of insurance. The policy, 
among other clauses, contained these two provisions ° 

“This policy is made and accepted subject to the provisions, exclusions, condi- 
tions and warranties set forth herein or endorsed hereon, and upon acceptance of 
this policy the assured agrees that its terms embody all agreements then existing 
between himself and the company or any of its agents relating to the insurance 
described herein, and no officer, agent or other representative of this company shall 
have power to waive any of the terms of this policy, unless such waiver be written 
upon or attached hereto; nor shall any privilege or permission affecting the insur- 
ance under this policy exist or be claimed by the assured unless so written 
attached.” 


“Cancellation. This policy shall be cancelled at any time at the request of th 
assured, in which case the company shall, upon demand and surrender of this policy, 
refund the excess of paid premium above the customary short rate premium for 
the expired term. This policy may be cancelled at any time by the company by 
giving to the assured a five (5) days’ written notice of cancellation, with or without 
tender of the excess of paid premium above the pro rata premium for the expired 
term, which excess, if not tendered, shall be refunded on demand. Notice of can- 
cellation shall state that said excess premium (if not tendered) will be refunded on 
demand. Notice of cancellation mailed to the address of the assured stated in the 
policy shall be a sufficient notice.” 


This policy was written by John A. Vetter, agent for the company at Louisville 
Ky. On December 29, 1925, the five-ton oiler was burned and partially destroyed 
by fire, the plaintiff claiming that the damage sustained on this oiler as the result 
of the fire was $3,500, for the recovery of which amount this suit was brought. 
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Trial by jury was waived in writing by the parties and request made for a separa- 
tion of findings of fact and conclusions of law. 

The insurance company admits the execution and delivery of the policy and does 
not seriously question the amount of damage done to the truck by the fire referred 
to. It defends upon the ground that at the time the fire occurred the policy had been 

canceled. It is clear from the record that on December 17, 1925, the defendant 
company mailed by registered letter to the plaintiff the following notice : 
“December 17, 1925. 
“Registered Letter. 

“Southern Oil & Tar Co., Clay & Fulton Sts., Louisville, Ky. Take notice that 
Policy No. AS 30607, issued to you by the Great Lakes Insurance Company, 
through its Louisville, Kentucky, agency, is hereby cancelled, said cancellation to be 
effective five days after receipt of this notice by you, at which time all liability of 
this company thereunder will cease and terminate. Excess of paid premium above 
the pro rata premium for the expired term will be refunded on demand. Please 
return policy to us. 

“Great Lakes Insurance Company. 
“By Wm. K. O’Connor.” 

This letter was received at the office of the plaintiff company in Louisville, 
Ky., on December 19, 1925, and if effective for the purpose for which it was sent 
all liability under the policy ceased at the latest on December 25, 1925. The 
plaintiff seeks to avoid this plea of cancellation by what is designated as a plea 
in estoppel. This plea is in the following language: 

“That on or about December 7, 1925, the plaintiff applied to one John A. Vetter, 
the general agent of the defendant in the City of Louisville, Kentucky, who had 
issued for the defendant the policy of insurance described in the petition, for ad- 
ditional fire insurance from the defendant covering said five ton oiler described in 
the petition and other equipment belonging to plaintiff which it desired to store 
during the winter; that on or about December 8, 1925, said general agent of the 
defendant called at Plaintiff’s office in the City of Louisville, Kentucky, and took 
possession of said policy of insurance, together with other insurance policies issued 
to plaintiff, for the purpose of effecting the changes desired, including the can- 
cellation of certain liability insurance which plaintiff, according to its custom, de- 
sired cancelled during the winter months; that on or about December 8, 1925, while 
said general agent of the defendant was in plaintiff’s office for the purpose afore- 
said, “and in consideration of plaintiff's application for additional fire insurance 
covering said five ton oiler and other equipment, said general agent, acting for 
and on behalf of the defendant, agreed and contracted with plaintiff that pending 
the issual of a new policy of fire insurance covering said five ton oiler and other 
equipment belonging to plaintiff, and until such new policy of insurance was issued, 
said policy of insurance described in the petition should remain in full force and 
effect, and that when said new policy was issued, and not before, said policy of in- 
surance described in the petition should be cancelled and the unearned portion of 


the premium | thereon applied in part payment of the premium on said new policy 
1 ins urance 5 


“That at the time the notice of cancellation referred to in the second para- 
graph of defendant’s answer and counterclaim was received at plaintiff’s office (which 
notice was sent from the home office of the defendant at Chicago, Illinois, through 
the mails) and for many days thereafter, all of the officers of plaintiff were 
absent from the City of Louisville, Kentucky, and that when said notice of can- 
cellation was received at plaintiff’s office, plaintiff's employee thereat, who was 
familiar with the terms of said agreement between plaintiff and said general agent 
of the defendant respecting said policy of insurance, understood therefrom that a 
new policy of insurance had been issued covering said five ton oiler and other 
equipment in accordance with the terms of said agreement, and for that reason 
ignored said notice of cancellation which did not come to the notice of plaintiff’s 
ofhcers, and of which plaintiff's officers had on knowledge until after the occur- 
rence of the fire mentioned in the petition; 

“That plaintiff did not discover until after said fire that no new policy of in- 
surance had been issued; that the plaintiff was never notified by said general agent 
of the defendant that said policy of insurance described in the petition had been 
cancelled; and that by reason of the foregoing facts said attempted cancellation was 
ineffective and inoperative for any purpose; and that the defendant is estopped 
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from claiming that said policy of insurance was not in full force and effect at the 
time of said fire.” 

[1] In effect this plea is that Vetter, the agent of the company, for and in be- 
hali of the company, surrendered and waived the right of the company, until 
such time as the new policies referred to had been issued, to cancel the old policy 
under the cancellation clause quoted above, and that this surrender and waiver of 
the right of the company to exercise the right of cancellation was effected in dis- 
regard of that provision of the policy, quoted above, which prohibited any agent of 
the company from waiving any of the terms of the policy unless such waiver was 
written upon or attached to the policy. Such is the inevitable result of plaintiff’s 
contention, however much it may be attempted to disguise the result by dressing the 
plea in the clothing of an estoppel. That such a contention will not be upheld by 
the tederal courts is now too well settled to call for discussion. See Hartford Fire 
Insurance Co. v. Nance (C. C. A.) 12 F. (2d) 575 (6th Cir.), and cases there cited. 

[2] Aside from the rule of law just announced, which is fatal to plaintiff’s 
claim, I do not think the facts in this case lend any support to the plaintiff’s con- 
tention. Mr. Vetter, the agent of the company, who was introduced as a witness 
for the plaintiff, testifies that about December 7 or 8, 1925, he went to the office of 
the plaintiff company in response to a call, and that Mr. Robenson, the president 
and general manager of the company, told him that the company was placing its 
automobile equipment in storage for the winter months, and desired to cancel 
liability insurance on it and increase the fire insurance; that at his request Robenson 
delivered to him, among other insurance policies, the one involved in this case, to the 
end that the old policies might be canceled and new policies issued. Detailing what 
took place, the witness said: 

“* * * And I said, ‘I will take these policies with me and will have another 
policy issued in the amount you want for these policies and will submit it to the 
company. In the meantime, these policies will apply until the new policy can be 
issued.’ 

“Q. Now what did you say with reference to the fire insurance policy covering 
the 5-ton oiler, which oiler is described in the petition? A. I don’t know just 
what you mean. That was just the same as the other. 

“OQ. What agreement did you make with the Southern Oil & Tar Company? 
A. I made the same agreement as this, that the policy would continue in effect until 
I issued the new policies. I was going to issue that in the same way with the 
amounts which I wrote to the company about. 

“Q. What was said, if anything, about the cancellation of that policy and when 
it would be cancelled? A. There was not to be any cancellation because I was 
going to have a new policy issued on these trucks. The only question was, could 


I issue them in the amount he wanted or just leave the old amount while the pro- 
perty was 1n storage. 


“Q. Was there any agreement as to what should be done, or anything said as to 
what should be done with the unearned premium? A. Of course, it was understood 
that that was to be applied on the premium of the new policy. If there was any 
addition, he would pay it; if it was less, it would be paid back; if anything was said. 

“QO. What agreement was there as to the old policy remaining in force? A. 
Only as I said before, the policies were to remain in force until new policies were 
issued, of course. 

“Q. 38 (Cross Examination.) You said to Mr. Robenson also, I believe, that the 
policies that he then had would remain in force until the new policy was issued? A. 
Yes, sir. 

“QO. And that is what you meant when you said you had an agreement with 
him that the old policies would stay in force until new policies were issued? A. 
Yes sir. He was going away and that was the reason I got the insurance while he 


was gone, so they would be taken care of. These policids would be in force until 
I brought him the new one.” 


Mr. Robenson in his testimony, after telling about calling for Mr. Vetter and ex- 
pressing his desire to cancel the liability insurance and to increase the fire insurance, 
and of his intention to go to the hospital in Cleveland, stated that he delivered the 
policies then in force to Mr. Vetter, who said: 

“‘Mr. Robenson, you can go and rest at ease, everything will be taken care of 
as good as when you are here. I hope you will be well when you come back’ and 
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he took the policies from me and naturally, I left everything in his hands when I 
left. 

“Q. What did he say would be done about the old policies already in existence? 
A. Mr. Vetter took away the policies and said to ‘rest easy.’ I asked him ‘what is 
the reason for taking the policies’ (and he said ‘it makes no difference, you are in- 
sured whether you have the policies or whether the policies are lost entirely. You 
have confidence in me, give me the policies and you will get new policies’ and 
naturally, I .left and never worried at all. 

“Q. Did he say anything to you about whether the policies would be in force 
until the new policies would be written? <A. Yes, sir, he said ‘you are insured, it 
makes no difference whether you have the policies or whether I have them, you are 
insured.’ ” 

Mr. Hendricks, secretary and treasurer of the plaintiff company, in his testimony 
was asked: 

“Were you present at the conversation between Mr. Vetter and Mr. Robenson 
on the 7th or 8th of December, 1925? A. Yes, sir. 

“Q. What was said in that conversation? A. We sent for Mr. Vetter because 
every winter we took the liability off the trucks and got more fire insurance when 
we stored them and Sam explained to him— 

“The Court: Whom do you mean by Sam? A. Mr. Robenson. I didn’t pay 
much attention to that. I am out on the road work and he told him he was going 
away to the hospital at Cleveland, that there was something wrong with his 
stomach and he wanted to get everything settled before he left. John (Vetter) took 
the policy and told him ‘I will take these policies back to the office and notify the 
company exactly what you want.’ They sent down and marked each one of the 
trucks. There were two White trucks and a G. M. C. truck Packard—no we 
didn’t have that Packard then—we had five trucks and we took the liability off of 
those and added some fire insurance to them when we put them away. So John 
took the policy with him down to his office and that was the last I knew of it 
until the fire. 

“Q. Did you hear the talk between Robenson and Vetter relative to these 
policies being taken away? A. Yes, sir, he said the old policy would hold in force 
until we got the new policies. Of course that was satisfactory to all of us.” 

To me it is very clear that all of this conversation, relative to the old policies 
continuing in force, arose from the uncertainty in the minds of Robenson and 
Hendricks as to the rights of the Southern Oil & Tar Company under these policies 
after they had surrendered possession of them to Vetter. They were anxious to 
know if the insured lost any of its rights by delivering these policies to the agent of 
the company. Vetter truthfully answered that these old policies continued in force. 
There is nothing in the testimony from which I can conclude that Vetter unequi- 
vocally agreed with Robenson and Hendricks that in no event would these old 
policies be canceled prior to the issual of new policies. He simply stated to the 
officers of the insured that the old contracts of insurance continued in force. In 
other words, he represented to Robenson and Hendricks what was actually the 
law, viz., that the insured had the same rights under the old policies of insurance 
after they had been delivered into the possession of Vetter as it enjoyed prior to 
such delivery. The evidence fails to show any agreement or any attempt on the 
part of Vetter to make an agreement to alter or vary any of the terms of the 
contract. Fhe right of the company to cancel the policies would have existed had 
they never been surrendered to Vetter. The same right existed after their surren- 
der, and to hold that the representation of Vetter, that the policies continued in 
force after their delivery to him, was tantamount to an agreement that they would 
not be canceled until new policies were issued, and had the effect of estopping the 
defendant from pleading and proving cancellation under the cancellation clause, 
would not only be a perversion of the evidence, but a violation of settled principles of 
federal law, as well. 

For the reasons stated, a judgment will be entered, setting out the findings of 
fact and conclusions of law as herein stated, and dismissing the petition at the cost 
of the plaintiff. 
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INTERNATIONAL INDEMNITY. CO. v. STEIL. 
Circuit Court of Appeals, Eighth Circuit. January 24, 1929. 
No. 8005. 

30 Federal Reporter (2d) 654. 

2. INSURANCE—IN SUIT BY INJURED PARTY AGAINST LIABILITY 
INSURER, JUDGMENT RECOVERED AGAINST INSURED WITHOUT 
FRAUD OR COLLUSION HELD BINDING ON INSURER, HAVING 
NOTICE OF FORMER SUIT (CODE IOWA 1924, § 8940). 

Judgment determining liability of insured for damages for death resulting 
from use of automobile held conclusive against liability insurance company as to 
its liability on policy, where there was no fraud or collusion in obtaining the 
judgment, and insurance company had timely notice of suit and elected to make 
no defense, in view of provision of policy, and of Code Iowa 1924, § 8940, per- 
mitting injured person to maintain action against insurance company for amount 
of judgment recovered against insured after return of execution unsatisfied, 
irrespective of insured’s solvency. 

(For other cases, see Insurance, Dec. Dig. §616%.) 

In Error to the District Court of the United States for the Northern District 
of Iowa; George C. Scott, Judge. 

Suit by Maude A. Steil against the International Indemnity Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

William M. Burton, of Omaha, Neb. (Rosewater, Mecham & Burton, of 
Omaha, Neb., and Strong & Seff, of Sioux City, Iowa,’on the brief), for plaintiff 
in error. 

F. E. Gill, of Sioux City. lowa (Burgess and Gill, of Sioux City, Iowa on the 
brief), for defendant in error. 

Before Kenyon, Circuit Judge, and Symes and Martineau, District Judges. 

Martineau, District Judge. On May 26, 1926, the International Indemnity 
Company, defendant in the court below, insured Lloyd Sleezer against loss from 
liability for damages arising out of the use of his automobile. On June 26th, fol- 
lowing, Lloyd Sleezer, while operating his automobile, collided with a train, 
causing injury to the plaintiff, Maude A. Steil, and to himself. From his injuries 
he died on the following day. 

The contract of insurance was an Iowa contract, but the collision occurred 
in South Dakota. After being injured, Sleezer was taken to Iowa, where he 
died. An administrator of his estate was appointed in Iowa. The plaintiff 
sued Sleezer’s administrator in Iowa, for injuries sustained in the automobile 
accident, and recovered a judgment for $11,500. The defendant was notified of 
the suit against the Sleezer estate, but made no defense. This judgment remains 
unpaid and is uncollectible out of the estate of Sleezer. 

Suit was then instituted by the plaintiff against the defendant insurance 
company for $5,000, the face of the policy, which it had issued to Sleezer, and 
the court below rendered judgment for that amount with interest. From this 
judgment the defendant prosecutes this writ of error. 

There is no substantial dispute as to the material facts in this case. The 
insurance policy sued on was issued and delivered, and the premiums paid. There 
are many issues of law raised by the pleadings and argued in the briefs of 
counsel, but we are of the opinion that a decision upon only one of these issues 
is necessary to dispose of the case. 

Condition 9 of the policy provides that: “No action for the recovery of any 
loss covered by this policy arising or resulting from claims upon the assured for 
damages, shall be sustainable until the amount of such loss shall have been 
determined by a final judgment against the assured by the court of last. resort 
after trial of the issue.” 


Condition 10 of the policy is as follows: “It is a condition of this policy 
that the insolvency or bankruptcy of the assured shall not release the company 
from the payment of damages for injury sustained or loss occasioned during the 
life of this policy, and in case execution against the assured is returned unsatisfied 
in an action brought by the injured person, or his or her personal representative, 
in case death results from the accident, that action may be maintained by such 
injured person, or his or her personal representative against the company under 
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the terms of this policy for the amount of the judgment in such action, not 
exceeding the amount of the limits of indemnity provided in this policy.” 

Section 8940, Code Iowa 1924, after providing that an insurance company 
may, in Iowa, insure owners against liability for loss arising out of the use 
of their automobiles, contains this further provision: “Provided, that should an 
execution on a judgment against the insured be returned unsatisfied in an action 
by a person who is injured, or whose property is damaged, when such owner or 
operator has insured his liability for such pérsonal injury or damage, the judg- 
ment creditor shall have a right of action against the insurer to the same extent 
that such owner or operator could have enforced his claim against such insurer 
had such owner or operator paid such judgment.” 

[1] The judgment of the plaintiff against the Sleezer estate is final. The 
judgment of a trial court having jurisdiction both of the subject-matter and oi 
the parties is final, where no appeal is prosecuted. Montgomery v. Alden, 133 
Iowa, 675, 108 N. W. 234, McDonald v. Grand Trunk Ry. Co., 71 N. H. 448, 52 A. 
982, 59 L. R. A. 448, 39 Am. St. Rep. 550. The evidence in this case shows beyond 
question that the estate of Sleezer is insolvent. 

[2] These facts being established, both under the conditions of the policy and 
the Iowa law, the defendant is liable to plaintiff in the amount of its policy, 
unless the judgment which was obtained against the Sleezer estate is tainted 
either with fraud or collusion. The facts surrounding the collusion show conclu- 
sively that the plaintiff was injured through the negligence of Sleezer. The facts 
with reference to the institution and trial of the suit against the administrator 
of Sleezer show neither fraud nor collusion. The defendant had timely notice 
of this suit and elected to make no defense. Under these conditions, the judg- 
ment obtained against Sleezer’s estate is conclusive against the defendant, both 
as to issues of fact and errors of law. The contract of insurance was not only 
for the protection of the insured, but for the benefit of any one who was injured 
by his negligent operation of his automobile. 

The injured party, befor suing the insurance company, was required to 
establish his claim against the assured by a final judgment, and by showing that 
that judgment could not be collected. The requirement that the final judgment 
be obtained against the owner of the automobile before the action could be 
brought against the insurance company is the method provided in the policy by 
which the injured party may establish a claim against the insurance company. 
To insist that, in a suit against the insurance company, issues of law and of 
fact, properly triable in the suit against the insured, may be raised, would be to 
make this provision of the policy useless and without meaning. 


We are clearly of the opinion that the judgment obtained by plaintiff in the 
Iowa state court is conclusive as to the defendant’s liability on its policy, unless 
such judgment was obtained by fraud or collusion. The authorities sustain this 
conclusion. Washington Gaslight Co. v. District of Columbia, 161 U. S. 316,*16 
S. Ct. 564, 40 L. Ed. 712; B. Roth Tool Co. v. New Amsterdam Casualty Co. 
(C. C. A.) 161 F. 709. 

The policy of the contract and of the Iowa law is sound in principle and just 
in operation. The owner of an automobile may protect himself against loss, and, 
in the event of insolvency, afford a reasonable degree of protection to one injured 
through the negligent operation of his. machine. These two purposes are 
expressed in simple and plain language in the contract of insurance. For this 
protection be paid the defendant a premium. Neither a strict and limited con- 
struction of the language used, nor the application of general and technical 
principles of law, should be permitted to defeat these purposes. The plaintiff 
was injured. The estate of the insured was insolvent. The clear intent and 
purpose of the policy was. to cover such a loss. 

Therefore the case will be affirmed. 
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HUTCHINGS v. SOUTHWESTERN AUTOMOBILE INS. CO. OF 
LOS ANGELES. (Civ. 5439.) 
District Court of Appeal, Second District, Division 1, California. Jan. 17, 1929. 
274 Pacific Reporter 79. 

1. INSURANCE—POLICY COVERING AUTOMOBILE AGAINST EM- 
BEZZLEMENT HELD NOT AVOIDED BY ASSURED’S NONCOMPLI- 
ANCE WITH PROVISION REQUIRING REGISTRATION, WHERE NO 
INQUIRY CONCERNING REGISTRATION WAS MADE. 

Right of ‘recovery on policy covering embezzlement of automobile held not 
defeated by fact that automobile was not registered in plaintiff’s name at time 
insurance policy was issued, as required by policy making registration in owner’s 
name at time of issuance of indorsement condition precedent, since insurer 
waived provision by failure to inquire of assured as to the registration or to 
investigate records in office of motor vehicle department, where assured was 
actually the owner of the car. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

2. INSURANCE—PROVISIONS OF POLICY AS TO ACTS REQUIRED OF 
ASSURED MAY BE WAIVED. 

Though it is the duty of the assured to comply promptly with provisions of 
policy as to acts required of him, law is well established that such requirements 
may be waived. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

3. INSURANCE—DELAY OF ASSURED IN GIVING NOTICE AND FAIL- 
URE TO SWEAR TO WRITTEN STATEMENT OF LOSS HELD 
WAIVED BY ANSWER ADMITTING NOTICE; LETTER ACKNOWL- 
EDGING RECEIPT AND DENIAL OF LIABILITY. 

Delay of assured in giving notice of loss under embezzlement policy covering 
automobile and failure to swear to written statement of loss held waived by 
insurance company by answer admitting receipt of due notice of loss and by 
letter acknowledging receipt of claim and subsequent letter refusing claim on 
ground that car was not properly registered. 

(For other cases, see Insurance, Dec. Dig. §§ 558[1]), 559[1].) 

Appeal from Superior Court, Los Angeles County; Harry R. Archbald, Judge. 

Action by William R. _Hutchings against the Southwestern Automobile 
Insurance Company of Los Angeles. Judgment for defendant, and plaintiff 
appeals. Reversed. 

Clark & Law, Law & Overholt, all of Los Angeles, for appellant. 

L. J. Styskal, of Los Angeles, for respondent. 

Houser, J. This appeal is from a judgment in favor of the defendant. 

Plaintiff was the owner of an automobile which he sold to one Brown on an 
installment contract. Nine days thereafter the defendant issued to plaintiff an 
insurance policy, which, among other things, purported to insure plaintiff against 
the embezzlement of the automobile by Brown. One of the covenants contained 
in the insurance policy was the following: 

“It is a condition precedent to any right of recovery hereunder or under the 
policy to which this endorsement is attached, that the automobile hereby insured 
has, at the time of issuance of this endorsement and the attached policy, been 
lawfully registered with the Motor Vehicle Department of the State of California 
in the name of the said vendor as the legal owner, and the name of the said 
vendee as the registered owner thereof.” 


[1] It is urgd by respondent that the fact that, at the time the insurance 
policy was issued, the automobile was not registered in the name of plaintiff had 
the effect of voiding the policy. With reference to the situation covered by such 
“condition precedent” in the policy, the case of Raulet v. Northwestern National 
Insurance Co., 57 Cal. 213, 107 P. 292, would appear to be controlling in principle. 
In that case the insurance policy, which covered certain furniture, contained a 
clause in substance that, if the insured property either was, or should become, 
“encumbered with a chattel mortgage,” the policy should be void. It appeared 
that, at the time the policy was issued, there was in fact a chattel mortgage 
upon the property to secure the payment of rent for the building in which the 
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furniture was located. Although primarily it was held that such a mortgage did 
not come within the spirit of the provision of the insurance policy to which 
attention has been directed, it was also held in effect that such a provision was 
in the nature of a “veritable trap for the unwary,” and, before it could be binding 
upon the assured, “the company should be required to call specifically to the 
attention of the policy holder” the provision in question. Among other things, 
the court said: 

“The courts, while zealous to uphold legal contracts, should not sacrifice the 
spirit to the letter nor should they be slow to aid the confiding and innocent. The 
defendant should either have made inquiries in reference to the chattel mortgage, 
required a written application covering by question and answer all the material 
provisions of the policy, or have consulted the records in the recorder’s office 
where it would have been apprised of the encumbrance.” 

See, also, Coniglio v. Connecticut Fire Ins. Co., 180 Cal. 596, 599, 182 P. 275 
(5 A. L. R. 805); Sharp v. Scottish Union, etc., Co., 136 Cal. 542, 545, 69 P. 253, 
615; 14 Cal. Jur. 522. 

In the case of Coniglio v. Connecticut Fire Ins. Co., 180 Cal. 596, 599, 182 P. 
275, 276 (5 A. L. R. 805), among other things, it is said: “ * * * It is to be 
remembered that contracts of this sort are to be interpreted in the light of the 
fact that they are drawn by the insurance companies and are rarely, if ever, 
understood by the people who pay the premiums. Every rational indulgence 
must be shown the assured.” 

In the instant case it was stipulated that plaintiff was actually the owner of 
the automible. At the time the policy was issued it did not appear that any 
inquiry, either oral or in writing, was made of plaintiff as to whether the auto- 
mobile had been registered in the name of plaintiff. Nor was any evidence 
introduced on the trial which would tend to show that the records in the office of 
the motor vehicle department were consulted by the defendant for the purpose 
of determining the facts affecting the registration of the automobile. In such 
circumstances, adopting the language of the court in the case of Raulet v. 
Northwestern National Ins. Co., 157 Cal. 213, 107 P. 292, to which reference has 
been had, “considering the nature of the contract and the relation of the parties, 
there should be no difficulty in reaching the conclusion that this provision was 
waived and it therefore constitutes no bar to recovery.” 

2, 3] The insurance policy in question contained a further provision in sub- 
stance that, “in the event of loss” of the automobile, the assured should “forth- 
with give written notice” thereof to the defendant, and within ten days after the 
giving of such notice file with the defendant a “signed and sworn statement, 
showing the items and dates,” etc. It is now the contention of the respondent 
that, because plaintiff failed to comply literally with such requirements, the 
defendant was relieved from liability under the terms of the contract between the 
parties. It appears that the loss of the automobile was discovered on or about 
April 30, 1924. With reference to the required notice of such loss to the defend- 
ant, the allegation of plaintiff's complaint was: 

“That on or about the 8th day of May, 1924, the plaintiff herein duly notified 
said defendant of said fraudulent concealment and embezzlement of said auto- 
mobile, and furnished said defendant satisfactory proof thereof.” 

The answer of the defendant to such allegation was that defendant “admits 
that on or about the 8th day of May, 1924, plaintiff herein duly notified said 
defendant of said fraudulent concealment and embezzlement of said automobile, 
but denies that at that time, or at any time, or at all, the plaintiff has ever 
furnished the defendant with any proof of such fraudulent concealment and 
embezzlement, or has furnished said defendant with any satisfactory proof of 
said fraudulent concealment and embezzlement.” 

In addition to such admission that the defendant was “duly notified” of the 
loss of the automobile, it appears that on May 12, 1924, the defendant wrote a 
letter to plaintiff as follows: 


“Acknowledging copy of contract of Frank Brown for which you wish to 
enter claim under the embezzlement clause of our policy— 

“Please be advised we have entered this claim on our records. 

“We are enclosing herewith Proof of Loss which we will ask you to kindly 
fill in, sign and return to us in order to complete our file.” 
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On May 18, 1924, in response to such letter, plaintiff did “fll in, sign and return” 
to the defendant the “Proof of Loss” required by the defendant and referred to 
in its communication to plaintiff, but failed to swear to such statement. In 
addition thereto, at the time when the defendant finally refused to allow the 
claim of plaintiff for loss of the automobile, defendant formally notified plaintitf 
in writing that, “in view of the fact that this car was not properly registered at the 
time of sale, * * * we cannot assume liability for the payment of this claim.” 

Although, as urged by respondent, on the happening of a loss, as a general 
rule it is the duty of the assured to promptly comply with the requirements of 
the policy on his part to be performed, it is just as well established law that 
such requirements may be waived. This court is of the opinion that the 
admissions in the answer by the defendant, together with the facts hereinbefore 
set forth, constituted a waiver by the defendant of its right to an immediate 
notice by plaintiff of the loss of the automobile as well as to a “signed and sworn 
written statement showing items and dates,” etc. 

The judgment is reversed. 

We concur: Conrey, P. J.; York, J. 

IROQUOIS AUTO INS. UNDERWRITERS et al. v. STOCKER. (No. 13274.) 

Appellate Court of Indiana, in Bane. Feb. 14, 1929. 
165 Northeastern Reporter 77. 

2. INSURANCE—THAT PLAINTIFF REPAIRED AUTOMOBILES NOT 
OWNED BY INSURED UNDER ORDERS SIGNED BY INSURER’S 
AGENT HELD NOT TO PREVENT RECOVERY FROM COMPANY 
FOR WORK. 

Where insurance agent had authority to issue policies insuring owners of 
automobiles against losess, to adjust losses covered by policies, and to have dam- 
aged cars repaired, fact that plaintiff, pursuant to written work order bearing in- 
surance company’s name signed by agent, repaired automobiles not owned by hold- 
ers of company’s policies, held not alone to preclude plaintiff recovering from 
company for such work, since, in absence of contrary evidence, trial court was 
justified in finding that automobiles so repaired were covered by company’s policies 
and that agent was acting within apparent scope of his authority when he sent 
cars to plaintiff to be repaired. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


Appeal from Probate Court, Vanderburgh County; Elmer Q. Lockyear, Judge. 

Action by Fred S. Stocker against the Iroquois Auto Insurance Underwriters 
and another. Judgment for plaintiff, and defendants appeal. Affirmed. 

Meyer, Fine & Mitchell, of Evansville, for appellants. 

Spencer, Ensle & Spencer, of Evansville, for appellee, 

McManan, P. J. Action by Fred S. Stocker against the Iroquois Auto Insur- 
ance Underwriters and the Iroquois Underwriters, Inc., to recover on an account 
for repairs to automobiles. Trial by the court resulted in a judgment for the 
plaintiff against the defendants for $334.30. Defendants appeal, their main con- 
tention being that the amount of the recovery is too large. While there were two 
defendants below and two appellants in this court, the cause was tried in the lower 
court and has been briefed in this court as if there was but one company, and that 
plan will be adopted by us, and the two companies will be designated as appellant, 
or as the Iroquois Company. 


The undisputed evidence shows that C. W. Youngblood was an insurance agent 
doing business in Evansville. Prior to July 9, 1925, he wrote policies in insurance 
companies other than in the appellagt company, insuring owners of automobiles 
from loss, and in case of loss he adjusted the loss, and on his orders appellee re- 
paired the damaged cars. Some time in July, 1925, he formed a connection with 
the Iroquois, and thereafter he wrote policies in that company and adjusted losses 
for it, and when a car was damaged he would adjust the loss, and send the car 
to appellee to be repaired. 


The evidence does not disclose to a certainty when Youngblood ceased writing 
policies for companies other than the Iroquois. The evidence on this question is 
the testimony of Hilda Meeink, who was the bookkeeper and stenographer for 
Youngblood, and who testified that she began working for him in January, 1926, 
that while she worked for him, he wrote automobile insurance in no company ex- 
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cept the Iroquois Company, but that he represented other insurance companies and 
adjusted losses for other automobile insurance companies. Of the $334.30 for which 
judgment was rendered, $227.75 was for work done on cars, which were owned by 
persons to whom policies had been issued by appellant, and $86.80 was for work 
done on cars not owned by any one to whom a policy had been issued by appellant, 
and $19.75 was for work done on cars which may or may not have been owned by 
persons holding policies issued by appellant. 

Appellant contends that it is not liable for the repairs of any car not described 
in a policy issued by it, and that Youngblood, in ordering repairs for cars not des- 
cribed in policies issued by it, was not acting within the apparent scope of his au- 
thority. Appellee seeks to sustain the judgment for $334.30, on the theory that the 
evidence is sufficient to sustain a finding that Youngblood, in sending the cars to 
appellee for repairs, was acting within the apparent scope of his authority as agent 
for appellant. 

Youngblood, as agent for appellant, had authority to and did issue policies in- 
suring the owners of automobiles against losses, and to adjust losses covered by 
policies issued by him, and, when appellant was liable for a loss, he had authority 
to have the damaged cars repaired. The evidence is sufficient to sustain a finding 
that all of the work done by appellee, after Youngblood became the agent for ap- 
pellant, was done pursuant to a written work order made on paper bearing the 
name of appellant, and which orders were signed by Youngblood. On the back of 
each work order there was a release which was signed by the owner of the car 
when the work was completed, after which the release was returned to Youngblood 
with the bill for the work. 

{1, 2] The evidence does not disclose the extent of the insurer’s liability in 
any of the policies issued by Youngblood. It is a matter of common knowledge 
that many insurance policies not only insure the holders thereof against loss by 
reason of damage to the automobiles owned by the insured and described in the 
policies, but that such policies also cover liability to third persons. Under such 
policies, the insurer’s liability is not limited to damages to the automobile described 
in the policy as being owned by the insured. Appellant assumed, without any evi- 
dence to support the assumption, that it is not liable for that part of the judgment 
in excess of $227.75, because such excess was not for work done in repairing auto- 
mobiles which were within the coverage of its policies. The single fact, if it be a 
fact, that the work was done on automobiles not owned by the holders of policies 
issued by Youngblood in the Iroquois Company, does not necessarily lead to a re- 
versal. We will not assume that Youngblood was not acting within the apparent 
scope of his authority when he sent a damaged automobile to appellee with a work 
order on a paper bearing the name of the Iroquois Company with a printed release 
on the back of such work order. In the absence of any evidence to the contrary, 
the trial court was justified in finding that the automobiles so repaired were 
covered by policies issued by appellant, and that Youngblood, to say the least, was 
acting within the apparent scope of his authority when he sent them to appellee 
to be repaired. . 

This being true, the judgment must be, and is affirmed. 

Lockyear, J., not participating. 


IROQUOIS AUTO INS. UNDERWRITERS v. STIERWALT. (No. 13301.) 
Appellate Court of Indiana, in Banc. March 8, 1929. 
165 Northwestern Reporter 327. 

1. INSURANCE—ANSWER AVERRING OTHER INSURANCE AT TIME 
OF LOSS, WITHOUT INSURER’S KNOWLEDGE, HELD SUFFICIENT, 
THOUGH NOT AVERRING IMMEDIATE TENDER OF PREMIUM. 

In action on automobile fire policy, paragraph of answer averring that auto- 
mobile was insured against loss by fire in another company at time of loss, with- 
out knowledge of defendant or its authorized agent, in violation of concurrent 
insurance clause, held sufficient on demurrer as clearly averring breach of con- 
tract not discovered until after loss, though not averring immediate tender of 
premium or notice of intent to avoid loss. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 
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2. INSURANCE—INSURER, NOT DISCOVERING BREACH OF CONCUR- 
RENT INSURANCE CLAUSE UNTIL AFTER LOSS, NEED NOT TEN- 
DER BACK PREMIUM UNTIL SUED ON POLICY. 


Insurer, not discovering breach of concurrent insurance clause until after 
loss, is not required immediately to tender back premium nor even to notify in- 
sured that it intends to avoid loss, but may plead breach and pay premium into 
court when sued on policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Morgan Circuit Court; Jos. W. Williams, Judge. 


Action by Lester Stierwalt against the Iroquois Auto Insurance Under- 
writers. Judgment for plaintiff, and defendant appeals. Reversed, with instruct- 
ions, 

John E. Sedwick, of Martinsville, and Mann & Coleman, for appellant. 

S. C. Kivett, of Martinsville, for appellee. 

Nicwors, J. Action by appellee in which he seeks to recover from appellant 
$400 for loss of his auotmobile by fire, the complaint of appellant being based 
upon a policy of insurance issued by appellant to appellee, insuring appellee’s 
automobile against loss by fire. 

Appellee’s demurrer to the amended second paragraph of answer was sus- 
tained. 

Appellant refused to plead further, and stood by his amended second answer, 
whereupon the court found for appellee upon his complaint, and rendered a 
judgment against appellant in the sum of $426.67. 

{1] The error assigned is the court’s action in sustaining the demurrer to 
the amended second paragraph of answer. It is averred in this paragraph of 
answer that appellant admits the execution of the policy sued on in the com- 
plaint, insuring against fire and theft and collision losses, but appellant says 
that said policy sued upon contains an express concurrent insurance clause that 
“no recovery shall be had under this policy if at the time the loss occurs, there 
be any other insurance covering such loss which would attach if this insurance 
had not been effected.” 

On August 21, 1925, the said automobile was insured in the Netherlands 
Insurance Company for one year, and, at the end of one year, said policy last 
mentioned was renewed to cover the unexpired portion of the note, and that, at 
the time of the loss complained of in appellee’s complaint, to wit, September 23, 
1926, said automobile was insured against loss by fire or theft in the Nether- 
lands Insurance Company, which fact was unknown to appellant or its author- 
ized agent, and which fact, to wit, the existance of an enforceable policy in the 
Netherlands Insurance Company, covering loss by fire or theft, was known to 
appellee at the time the policy was issued to him by appellant; that appellant 
or its authorized agent or agents did not have any knowledge that appellee had 
additional insurance on said automobile, covering loss by fire and collision until 
October, 1926; that the policy issued by appellant upon the said automobile be- 
longing to appellee covered loss by fire and theft and collision, and that the 
policy issued by the Netherlands Insurance Company covered loss by fire, and 
that said policy in the Netherlands Insurance Company was in force and effect 
on the date of the issuance of the policy to appellee by appellant, to wit, Sept- 
ember 18, 1926, and also in full force and effect on the day of the loss mentioned 
in appellee’s complaint, to wit, September 23, 1926; that the existence of an en- 
forceable policy of insurance covering loss by fire in the Netherlands Insurance 
Company, constituted a breach of the policy, issued by appellant to appellee by 
which the parties agreed that no recovery should be had under the terms of 
the policy, if at any time the loss occurs there should be any other insurance 
covering such loss which would attach, if this insurance had not been effected; 
that its knowledge of the breach was not acquired until after the loss, and that 
forthwith, upon receipt of such knowledge, it denied liability to appellee; that 
said appellee had knowledge of the policy of insurance covering loss by fire in 
the Netherlands Insurance Company at the time of contracting for the policy 
with appellant; that he entered into the contract with the Netherlands Insurance 
Company voluntarily and of his own free will; that the existance of additional 
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insurance covering losses, identical with those assumed by appellant, are material 
to the risk. 

Appellant denies liability under the terms of its policy and tenders into the 
circuit court, by tendering to the clerk of said court, $32.44, the premium and in- 
terest thereon, for the benefit and use of appellee, and prays for judgment. 

[2] There is no challenge of the complaint, and its substance is sufficiently 
set out for us to determine as to the court’s ruling in sustaining appellee’s de- 
murrer to the second paragraph of answer. The demurrer should have been 
overruled. It clearly avers a breach of contract of insurance. The breach not 
being discovered until after the loss, appellant was not required immediately to 
tender back the premium or even to notify appellee that it intended to avoid 
the loss. When sued, it could plead the breach, and pay the premium into court. 
Union Assurance Soc. v. Reneer, 86 Ind. App. 240, 156 N. E. 833; Replogle v. 
American Ins. Co., 132 Ind. 360, 31 N. E. 947. 

Judgment reversed, with instructions to overrule the demurrer to the sec- 
ond paragraph of complaint. 


REMEDIAL SYSTEM OF LOANING v. NEW HAMPSHIRE FIRE INS. CO. 
Court of Appeals of Kentucky. Jan. 22, 1929. 
Rehearing Denied March 12, 1929. 
13 Southwestern Reporter (2d) 1005. 

1. INSURANCE— ASSURED CANNOT COLLECT DAMAGES FROM 
WRONGDOER AND ALSO LOSS UNDER INSURANCE CONTRACT. 
Assured cannot collect damages from wrongdoer and also loss under insurance 

contract, since double indemnity is not allowed. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


2. INSURANCE—INSURER, WHEN SUBJECTED TO LOSS BY WRONG- 
DOER, HAS RIGHT OF ACTION FOR REIMBURSEMENT AGAINST 
WRONGDOER. 


When insurance company has been subjected to loss by wrongful act of third 
party, it has right of action for reimbursement against wrongdoer, such right being 
contractual under provisions of insurance policy or derivative under equitable doc- 
trine of subrogation. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 

3. INSURANCE—INSURER PAYING LOSS MAY RECOVER OF INSURED 
COLLECTING DAMAGES FROM WRONGDOER OR FROM WRONG- 
DOER PAYING WITH NOTICE OF INSURED’S EQUITIES. 


Insurance company that has paid loss may recover of insured after he later 
collects damages from wrongdoer, and wrongdoer with notice of equities of insurer 
may be held liable to insurer, notwithstanding settlement made with insured in dis- 
regard of rights of insurance company. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

4. INSURANCE—RIGHT OF ASSIGNEE OF MORTGAGE UNDER LOSS 

PAYABLE CLAUSE OF INSURANCE POLICY COULD BE DEFEATED 


WITHOUT CONSENT BY ACT OF INSURED DIRECTLY WITH IN- 
SURER OR INDIRECTLY WITH WRONGDOER. 


Where assignee of mortgage had right to receive from insurance company 
amount due on mortgage debt under loss payable clause of collision policy cover- 
ing mortgaged truck, such right became vested when truck was destroyed, and 
was not subject to be defeated without consent of assignee of mortgage by any act 
of assured either directly with insurer or indirectly by collateral contract with 
wrongdoer. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5. INSURANCE—INSURER COULD NOT PERMIT INSURED TO SETTLE 
WITH WRONGDOER, SO AS TO DEFEAT RIGHTS OF MORTGAGEE 
UNDER LOSS PAYABLE CLAUSE, BY INVOKING SETTLEMENT. AS 
RELEASE OF LIABILITY UNDER POLICY. 


Insurer, under policy, containing loss payable clause to mortgagee, could not 
permit insured on occurrence of loss to make settlement with wrongdoer and then 
defeat contractual rights of mortgagee by invoking settlement, as extinguishing its 
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right of subrogation against wrongdoer and relieving it of obligation under insur- 
ance contract. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 

6. INSURANCE—MORTGAGEE OF INSURED PROPERTY HAD NO 
RIGHT OF ACTION AGAINST WRONGDOER, AND PAYMENT TO 
MORTGAGEE BY INSURER WOULD CREATE NO RIGHT TO SUB- 
ROGATION AGAINST WRONGDOER. 

Mortgagee of insured property protected by loss payable clause had no right 
of action against wrongdoer, and payment by insurer of amount due mortgagee 
under mortgage would create no right of subrogation against wrongdoer. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Appeal from Circuit Court, Fayette County. 

Action by A. C. Ray and another against the New Hampshire Fire Insurance 
Company. Judgment for defendant, and the plaintiff Remedial System of Loaning 
appeals. Reversed. 

Frank §. Ginocchio, of Linieiatiain for appellant. 


, Hite H. Huffaker, of Louisville, and W. H. Townsend, of Lexington, for ap- 
pellee. 


Wiis, J. A. C. Ray purchased a motor-truck, paid a portion of the price 
in cash, and promised to pay the balance in several installments. The deferred pay- 
ments were evidenced by notes and secured by a chattel mortgage on the truck. 
The notes and mortgage were assigned to the Remedial System of Loaning, and 
when this litigation arose there was due on the debt an unpaid balance of $1,062.84, 
with interest thereon from June 1, 1921. The New Hampshire Fire Insurance Com- 
pany insured the truck in the sum of $2,400, with collision coverage, and with a 
clause making any loss payable to Ray and the Remedial System of Loaning. Dur- 
ing the life of the policy the truck came in collision with a Southern Railway train, 
resulting in its destruction. At the same time Ray sustained severe personal in- 
jury and suffered substantial damage to his personal property which the truck was 
carrying. The damage to the truck alone was alleged to have been in excess of 
the total amount of the insurance coverage. The insurance company was notified 
of the loss, denied liability, and advised Ray to seek a settlement for the damage 
from the railroad company. Ray negotiated a settlement whereby the railroad 
company paid him $2,500, of which $1,000 was for damage to the truck. Ray gave 
the railroad company a complete release of “all claims of every sort and descrip- 
tion against said railway company for damage to said automobile truck and its 
contents in said accident.” The accident occurred on November 19, 1921, and the 
settlement was concluded on May 1, 1922. Ray instituted an action against the 
New Hampshire Fire Insurance Company to recover the full amount of the in- 
surance. ‘lhe mortgagee was made a party and called upon to assert its rights. 
The Remedial System of Loaning responded, and by a proper pleading asserted 
its right to recover of the insurance company the balance of $1,062.84 due it on 
the notes secured by the chattel mortgage on the truck.° The insurance company 
defended on the ground that the release given by Ray to the railway company exting- 
uished its right of subrogation and excused it from all obligations that ever 
existed by virtue of the contract. The court sustained the defense and dismissed 
the action, and the Remedial System of Loaning alone appeals. The case was 
disposed of on the pleadings and presents only issues of law. 

The argument for the insurance company is that the release by Ray of all 
right of action against the railroad company extinguished the insurer’s right of 
subrogation to the remedies of Ray against the alleged wrongdoer and relieved 
the insurance company of all obligation on the insurance contract. As to the 
appellant, it is insisted that its rights under the loss payable clause of the policy 
were derived from Ray, and were likewise destroyed by his act in executing the 
release. There is authority to the effect that if the assured, by voluntary action, 
unreservedly releases a wrongdoer for damage done to the insured property, 
he thereby discharges the insurance company to the extent its right of subro- 
gation may have been defeated by such action of the assured. 14 R. C. L. 1405; 
Packham y. German Fire Ins. Co., 91 Md. 515, 46 A. 1066, 50 L. R. A. 828, 80 
Am. St. Rep. 461; Farmer v. Union Ins. Co., 146 Miss. 600, 111 So. 584. 


Authority may also be found to support the argument that the rights of a 
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mortgagee under a loss payable clause in an insurance policy depends upon the 
continued validity of the principal contract, and if it has been forfeited by an 
act of the insured before the loss occurs, the incidental interest of the mortgagee 
is likewise lost. Insurance Co. v. Cheatem, 221 Ky. 668, 299 S. W. 545; Gardner 
v. Continental Ins. Co., 125 Ky. 464 101 S. W. 908, 31 Ky. Law Rep. 89; Delaware 
Ins. Co. v. Greer (C. C. A.) 120 F. 916, 61 L. R. A. 137; Brecht v. Law, U. & C. 
Ins. Co. (C. C. A.) 160 F. 399, 18 L. R. A. (N. S.) 199. 


But these authorities and the reasoning that supports them fail to reach or 
rule the question involved in the case now presented. Many instances may be 
found in the reports where the contract of insurance has been terminated or 
forfeited as to the mortgagor, but continued in force as to the mortgagee. Gill- 
espie v. Scottish Union & N. Ins. Co., 61 W. Va. 169, 56 S. E. 213, 11 L. R. A. 
(N. S.) 146; Gilman v. Commonwealth Ins. Co., 112 Me. 528, 92 A. 721, L. R. A. 
1915 C, 758; Walker v. Queens Ins. Co., 136 S. C. 144, 134 S. E. 263, 52 A. L. R. 
259, Anno. at page 278. 


[1-3} The reason the assured may not collect damages from the wrongdoer 
and also loss under an insurance contract is that double indemnity is not allowed 
(Interstate Casualty Co. v. Stewart, 26 A. L. R. 432, annotation), and when an 
insurance company has been subjected to a loss by the wrongful act of a third 
party, it has a right of action for reimbursement against the wrongdoer (14 R. C. 
1. 1404; 26 C. J. 455; annotation, 26 A. L. R. at page 432). The right may be 
contractual under the provisions of the particular policy of insurance, or de- 
rivative under the equitable doctrine of subrogation; but in either case when the 
assured deprives the insurer of that valuable right, he is estopped to assert any 
claim on the contract of insurance. Indeed, an insurance company that has 
paid a loss may recover of the insured if he later collects damages from the 
wrongdoer (Illinois Auto. Ins. Ex. v. Braun, 280 Pa. 550 124 A. 691, 36 A. L. R. 
1262, annotation 1268), and a wrongdoer with notice of the equities of the in- 
surer may be held liable to the latter notwithstanding a settlement made with the 
insured in disregard of the rights of the insurance company. 26 C. J. p. 459; 


Hamilton Fire Ins. Co. v. Gregor, 246 N. Y. 162, 158 N. E. 60, 55 A. L. R. 921. 
See annotation, 54 A. L. R. 1454. 


[4, 5] But here the appellant had a right to receive from the insurance com- 
pany the amount due on its mortgage debt, and that right became a vested one 
when the truck was destroyed in the collision. Such right was not subject to 
be defeated without the consent of appellant by an act of the assured alone. Ii 
the insurance company had paid Ray the full amount of the loss and taken direct 
from him a full release, its liability to appellant would have remained unaffected. 
It was bound by the contract to pay appellant a certain sum in a certain con- 
tingency and when the contingency arose it could not discharge its obligation in 
that particular by a payment to Ray. If Ray could not directly release appellant’s 
right to the money due it on the contract, he could not defeat that same right in- 
directly by a collateral contract with the alleged wrongdoer. By the terms of 
the contract it was the plain duty of the insurance company, when the collision 
occurred to pay, Ray and the Remedial System of Loaning the amounts due them 
respectively, by the terms of the Insurance policy, and, if it desired to assert its 
right under the contract, or under the doctrine of subrogation, against the rail- 
road company, it could have required an assignment from Ray. But it could not 
deny liability, direct or permit Ray to make settlement with the alleged wrong- 
doer, which inured to its benefit, and then defeat the contractual rights of the 
mortgagee by invoking the settlement it had suggested and countenanced. 


[6] The appellant as a mere mortgagee had no right of action against the 
alleged wrongdoer (45 C. J. p. 1054; 11 C. J. p. 599), and payment of the amount 
due appellant under the mortgage would create no right of subrogation against 
the railway company. It may be that the insurance company will be entitled, 
upon payment of the amount due appellant, to an assignment of the notes and 
mortgage, and to be subrogated to its rights thereunder, against Ray. Gillespie 
v. Scottish Union & N. Ins. Co., 61 W. Va. 169, 56 S. E. 213, 11 L. R. A. (N. S.) 
143. But that question is not now presented It is certain, however, that the 
rights of appellant were not defeated by Ray’s settlement with the alleged wrong- 
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doer, made without its consent, and which deprived the insurance company of 
no rights that would result from performance of its contract with appellant 

It is apparent from what has been said that the lower court erred in dis- 
missing the action as to appellant when it was entitled under the facts mani- 
fested by the pleadings, to a judgment against the insurance company for the 
amount due on the debt secured by mortgage on the destroyed truck. 

Judgment reversed for proceedings consonant with this opinion. 


GLENS FALLS INS. CO. v. JACOBS. 
Court of Appeals of Kentucky. Feb. 8, 1929. 
13 Southwestern Reporter(2d) 1040. 

1. INSURANCE—ADDITIONAL FIRE INSURANCE PUT ON AUTOMO- 
BILE BY FINANCE COMPANY WITHOUT’ PURCHASER’S KNOWL- 
EDGE WAS NOT “OTHER INSURANCE” WITHIN PURCHASER’S 
POLICY, UNLESS HE RATIFIED IT AFTER FIRE. 

Where purchaser of automobile who took out fire insurance thereon knew 
nothing of additional insurance put on car by finance company until after fire, 
such additional insurance was not “other insurance” within terms of purchaser’s 
policy, unless he ratified contract after fire. ~ 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

2. INSURANCE—AUTOMOBILE OWNER SUING ON FIRE POLICY 
SHOULD HAVE BEEN REQUIRED TO ANSWER WHETHER HE 
CLAIMED ANYTHING UNDER ADDITIONAL INSURANCE OF WHICH 
HE KNEW NOTHING UNTIL AFTER FIRE. 

In action on policy of fire insurance covering automobile, in which defendant 
contended that additional insurance had been put on car, plaintiff should have 
been required to answer question whether he was claiming anything under such 
additional insurance of which he knew nothing until after fire. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 

5. INSURANCE—ISSUANCE OF FIRE POLICY THROUGH GENERAL OR 
RECORDING AGENCY, AFTER DISCLOSURE OF EXISTENCE OF 
MORTGAGE INVALIDATING CONTRACT, HELD WAIVER OF IN- 
CONSISTENT CONDITIONS. 

Where fire policy issued through general or recording agency and insured 
discloses to agent existence of mortgage on property which would invalidate 
contract from its very inception, issuance of policy after such disclosure is waiv- 
er of any conditions of contract inconsistent with known facts. 

(For other cases, see Insurance, Dec. Dig. § 389[3].) 

Appeal from Circuit Court, Pike County. 

Action by C. D. Jacobs against the Glens Falls Insurance Company. Judg- 
ment for plaintiff and defendant appeals. Affirmed. 

Harman, Francis & Hobson, of Pikeville, for appellant. 

Johnson & Hinton, of Pikeville, for appellee. 


Drury, C. The Glens Falls Insurance Company seeks by this appeal to re- 
verse a $700 judgment recovered against it by C. D. Jacobs. Some time about 
the last of August, 1925, Mr. O. T. Hinton sold to C. D. Jacobs a Nash auto- 
mobile for the Cumberland Supply Company, and as part payment for the auto- 
mobile, on September 2, 1925, Jacobs executed to the Cumberland Supply Com- 
pany a conditional sales contract or mortgage for $368, which Jacobs undertook 
to pay in eight monthly installments of $46 each. The mortgage was at once 
assigned to the Central Acceptance Corporation of Cincinnati, Ohio, hereafter 
referred to as the finance company. In this mortgage there is this provision: 
“Mortgagor shall keep said motor vehicle insured against fire and theft for 
whom it may concern for not less than the total of the above installments until 
all amounts due thereunder are paid.” Shortly after he sold this car to Jacobs, 
Hinton called on the insurance agency of Francis, Francis & Trivette, agents of 
the Glens Falls Insurance Company, and took up with their Mr. John §. Miller 
the insurance of this automobile, Hinton says: “I told Miller that Jacobs was 
paying around $900.00 for the car, and would need about $350.00, as I recall it, 
to finance the proposition, and in order to do that, he was putting it through 
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the usual commercial channels, executing a conditional sales contract payable 
in installments, and Mr. Miller said that was ‘all right’ and the policy was issued.” 
Miller denies this. The date of this Glens Falls policy is August 26, 1925, but 
it was probably written on or after September 2 and dated back; at least, it 
so appears from the evidence. 

This automobile was destroyed by fire on November 11, 1925, and after the 
fire the Glens Falls Insurance Company learned that this machine was also in- 
sured in the Commercial Mutual Insurance Company for $560 and that a policy 
for that amount payable to C. D. Jacobs and the Central Acceptance Corporation 
of Cincinnati had been issued on September 2, 1925, and delivered to the Cin- 
cinnati concern. When Jacobs sued on this insurance policy, the Glens Falls 
Insurance Company resisted payment, and has based its defense upon these 
clauses contained in the policy: 

“The automobile described is fully paid for by the Assured and is not mort- 
gaged or otherwise encumbered.” 

“Unless otherwise provided by agreement in writing added hereto, this Com- 
pany shall not be liable for loss or damage to any property insured hereunder, 
while encumbered by any lien or mortgage.” 

“No recovery shall be had under ‘this policy, if at the time a loss occurs there 
be any other insurance covering such loss, which would attach if this insurance 
had not been effected.” 

Nothing written in the policy or attached thereto indicates the Glens Falls 
Insurance Company had any notice of any incumbrance on this automobile, or 
any other insurance on it. On the contrary, the policy plainly shows the Glens 
Falls Insurance Company understood the automobile was not incumbered, and 
was fully paid for, and it expressly contracted against other insurance on it. 
Mr. Miller, by whom the Glens Falls policy was written, testified positively that 
he knew nothing of any mortgage or incumbrance on the property or of any 
other insurance thereon. 

The record clearly indicates that Hinton and Jacobs both knew and under- 
stood that there was included, in the mortgage given, a premium with which 
the finance company would procure insurance on this automobile to protect 
their interests. It shows with equal clearness that Hinton and Jacobs preferred 
to procure the insurance locally, rather that to have it procured by the finance 
company. The Glens Falls policy was procured, and Jacobs, according to the 
testimony of Hinton, finally obtained on his conditional sales contract a rebate 
for the insurance premium that had been included in it. Jacobs did not have 
the Glens Falls policy made payable to the finance company in any way, did not 
offer to deposit it with the finance company, or even tell it he had insurance on 
this automobile; and, in the absence of these things, the finance company did 
the thing one would expect it to do—it procured a policy of insurance on this 
automobile. The policy so procured is written in the name of Mr. Jacobs, and 
purports to protect him just as much as it does the finance company. . Jacobs 
has made a claim and proof of loss for $494 upon that policy as well as proof 
of loss for $700 on the policy in litigation here. Why the proof of loss on the 
Commercial Mutual Insurance policy was made for $494, instead of $560, does 
not appear, and we are unable to surmise. In his pleading he says he knew 
nothing of this Commercial Mutual policy until after the fire, and denies that he 
has demanded of the Commercial Mutual Insurance Company $494 or any other 
sum, except under the following circumstances: 

“Plaintiff says that the defendant, through its duly authorized agent and 
representative, informed him that the aforesaid insurance with the Commercial 
Mutual Insurance Company had been effected and requested the plaintiff to ex- 
ecute a proof of loss, which was submitted and prepared by the said Commer- 
cial Insurance Company in order that the defendant might request a contribu- 
tion from said Commercial Mutual Insurance Company and with the under- 
standing and under the express agreement that the defendant would settle the 
loss with this plaintiff under the policy sued on, and that said proof of loss and 
demand was made for that and no other purpose.” 

“Plaintiff further says that the Commercial Mutual Insurance Company, in- 
corporated, is not authorized to engage in the insurance business in the State 
of Kentucky, and was not authorized to issue any policy of insurance on the 
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plaintiff's automobile in the plaintiff's name, and that by reason of this fact and 
further fact that the said insurance was procured and issued without the knowl- 
edge and consent of this plaintiff, that there was, in fact and in law, and within 
the meaning of the contract of insurance sued on, no ‘ather insurance,’ on said 
automobile at the time the policy sued on was issued or at the time of the afore- 
said fire, or at any other time.” 

These affirmative allegations were by consent controverted of record. In 
his evidence, Jacobs says he only made proof of loss under that policy at the 
instance and request of the adjuster for the Glens Falls Insurance Company; but 
the adjuster most positively denies this. Jacobs in his testimony said he did 
not know of the policy of insurance written on this automobile by the Commer- 
cial Mutual Insurance Company; but admitted making proof of loss on that 
policy after filing this suit. He would not say in his testimony whether he was 
claiming anything on that policy or not and when he was asked the direct 
question, if he was claiming anything under that policy, he objected to the ques- 
tion, and the court sustained the objection. 

[1-4] The failure of the court to require Jacobs to answer this question is 
the first ground for reversal relied on by the Glens Falls Insurance Company. As 
it is conclusively shown Jacobs knew nothing of the insurance written on this 
automobile by the Commercial Mutual Insurance Company until after the fire, 
it was not such “other insurance” as was forbidden by the policy issued by the 
Glens Falls, unless Jacobs ratified the contract in the Commercial Mutual In- 
surance Company after the fire. North British & Mercantile Ins. Co. v. Robert- 
son, 134 Ky. 529, 121 S. W. 633; Home Ins. Co. v. Koob, 113 Ky. 360, 68 S. W. 
453, 24 Ky. Law Rep. 223, 58 L. R. A. 58, 101 Am. St. Rep. 354; McKelvy v. 
German-American Ins. Co., 161 Pa. 279, 28 A. 1115; German Ins. Co. v. Amporia 
Mut. L. & S. Ass’n, 9 Kan. App. 803, 59 P. 1093; Hughes v. Ins. Co. of North 
America, 40 Neb. 626, 59 N. W. 112. No question of ratification appears in the 
two domestic cases cited, but in the McKelvy Case, the court held the insured 
was bound, in good faith, upon the discovery of the double insurance, to at once 
reveal the existance of such other policy to his insurer, and to unequivocally 
disclaim any benefit thereof; and in the other two cases cited recovery was de- 
nied because, after the fire, insured had ratified the double insurance by making 
proof of loss under the second policies and collecting thereon. 

This issue of ratification was not well developed by the pleadings in the case 
before us, but we think it was sufficiently so that Jacobs should have been re- 
quired to answer this question, and if the Glens Falls Insurance Company had 
made an avowal that the answer of Jacobs would have been that he had proven 
his loss under the Commercial Mutual Insurance Company with the object of 
collecting it, and was expecting and endeavoring to collect it, then a right serious 
question would be presented, but in the absence of an avowal showing what the 
answer of the witness would have been, we cannot tell whether this was prejudi- 
cial error or not, for to reverse a judgment there must affirmatively appear some 
error prejudicial to the party complaining. If Jacobs’ answer had been, “No,” it 
would have been beneficial to his interests in this case. If his answer had been 
in the affirmative, as above stated, then it would have been beneficial to the in- 
surance company; but, in the absence of an avowal as to what his answer would 
have been, we cannot tell who would have been benefitted by it and are unable 
to say that the substantial rights of the Glens Falls Insurance Company were 
prejudiced by the action of the court in declining to require Jacobs to answer. 

[5] The insurance agency of the Glens Falls, through which this policy was 
issued, was a general or recording agency, as defined in Staples v. Continental 
Fire Ins. Co., 223 Ky. 842, 5 S. W.(2d) 265, and the authorities are uniform and 
unanimous in holding that where the insured discloses to such an agent the ex- 
istence of a mortgage on the property which would invalidate the contract from 
its very inception, and that subsequent to such disclosure the policy is issued, it 
is a waiver of any conditions in the contract inconsistent with those known facts. 
See 14 R. C. L. 1166 § 346, and 26 C. J. 296, § 368. The evidence for Jacobs is 
that Mr. Miller, of the Glens Falls agency, which issued this policy, was fully advised 
of the mortgage on this machine, while the evidence for the insurance company 
was that it was not so advised, and that question was submitted to the jury un- 
der an appropriate instruction. 
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The defendant offered three instructions which the court declined to give. 
We have examined them very carefully, and we are unable to say that the issues 
the defendant sought to have submitted by those instructions were not fully and 
correctly submitted by the instructions given. 

The judgment is affirmed. 

The whole court sitting. 

ROYAL INS, CO., Limited, v. ROMAIN MOTOR CO., Inc. (No. 11468.) 
Court of Appeals of Louisiana. Orleans. Feb. 11, 1929. 
120 Southern Reporter 261. 

1. BAILMENT—FIRE DAMAGING AUTOMOBILE BEING REPAIRED BY 
DEFENTANT HELD TO HAVE RESULTED FROM NEGLIGENCE 
EITHER OF DEFENDANT OR HIS EMPLOYE. 

Fire damaging automobile which defendant undertook to repair, caused by 
sparks igniting kerosene or gasoline being used by employé to wash motor on 
band of brush coming in contact with connection of starting motor, /ield to have 
resulted from negligence, either of defendant in allowing motor to be washed 
with kerosene or gasoline with battery connected, or from negligence of employé 
in carelessly striking brush against electrical contact point, rendering defendant 
liable regardless of form of bailment. 

(For other cases, see Bailment, Dec. Dig. § 31[3].) 

2. INSURANCE—THAT INSURER ADJUSTS LOSS IN ARBITRARY 
AMOUNT NOT BASED ON ACTUAL PROOF DOES NOT RENDER 
PARTY RESPONSIBLE FOR LOSS LIABLE FOR SUCH AMOUNT. 
Fact that insurance company sees fit, in adjusting loss, to agree with in- 

sured on an arbitrary amount not based on actual proof, does not render party 

responsible for loss liable for such amount. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from Civil District Court, Parish of Orleans, Division B; M. M. Boat- 
ner, Judge. 

Action by the Royal Insurance Company, Limited, against the Romain Motor 
Company, Incorporated. Judgment for plaintiff and defendant appeals. Af- 
firmed. 

St. Clair Adams, Jr., of New Orleans, for appellant. 

J. N. Brittingham, Jr., of New Orleans, for appellee. 

Janvirr, J. [1] Defendant company, at the request of Leon Pfeiffer, under- 
took to make certain repairs on his Pierce-Arrow automobile. 

Before commencing the repairs, it was necessary to clean the outside of 
the motor of the car, and, in an effort to do this, a mechanic in defendant’s em- 
ploy was scrubbing the motor with a brush which he dipped from time to time in 
either gasoline or kerosene. There is some dispute as to which was being used. 
The brush used was an ordinary paint brush bound with a metal band. In some 
manner the band of the brush came into contact with one of the connections 
of the starting motor and formed an electrical circuit with the battery, which 
had not been disconnected. This electrical contact caused sparks to fly, and 
these sparks ignited the liquid which was being used; the result being that the 
car was rather seriously damaged by fire. Fortunately there were fire extinguish- 
ers readily accessible, and the fire was put out after it had burned only a min- 
ute or a minute and a half. 

Plaintiff company had issued to Pfeiffer a fire insurance policy, and it ad- 
justed the loss and paid to the assured, Pfeiffer, the agreed sum of $387.50. 

At the time of payment the insurer obtained from the assured a written 
subrogation to all of the assured’s rights against the defendant, and this suit 
is the result. 

Plaintiff alleges that the fire resulted from the negligence of defendant com- 
pany. 

Defendant contends that the motor was being washed in the usual and 
customary way, and that, as defendant was a bailee for the mutual benefit oi 
both parties, it is not liable, but would only be liable for negligence. 

Whether there is any difference between the liability of a bailee for hire, 
and the liability of what defendant terms a “bailee for the mutual benefit of 
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both parties,” we find it unnecessary to determine, because either is liable for 
his own negligence, and we feel that the fire which we have described resulted 
from the negligence either of defendant himself, in allowing the motor to be 
washed with kerosene or gasoline with the battery connected, or from the negli- 
gence of the servant of defendant in carelessly striking his brush against the 
electrical contact point. While some shops do not disconnect the battery before 
washing the motor, the evidence leaves us convinced that by far the safer pract- 
ice is to follow the method advocated by a great many of the shops; that is to 
say, by disconnecting the battery wires. If, then, defendant was negligent, it is 
liable whether it be a bailee for hire or a bailee “for mutual benefit,” or even 
a gratuitous bailee. 

[2] The judge a quo allowed plaintiff $227.50, but disallowed the claim of 
$150 for damage to the motor. There is in the record no substantial proof of anv 
damage to the motor, and the mere fact that an insurance company sees fit, in 
adjusting a loss with its assured, to agree with him on an abritrary amount, not 
based on actual proof, does not render the party responsible for the loss lia- 
ble for that amount, or, in fact, for any amount not actually proven. Not only 
is there no proof that the motor was damaged to the extent set forth, but, on the 
contrary, there is proof out of the mouth of a plaintiff's own witness Guarina, 
an automobile expert, that the motor in all probability would not have been dam- 
aged as a result of a fire which lasted for so short a time. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be affirmed, at the cost of appellant. 

Judgment affirmed. 


BARONE et al v. GLENS FALLS INS. CO (No. 16379.) 
Kansas City Court of Appeals. Missouri. Nov. 26, 1928. 
Certiorari Denied Feb. 11, 1929. 
13 South Western Reporter (2d) 1086. 
3. INSURANCE—EVIDENCE THAT BUSINESS WAS VIOLATIVE OF OR- 
DINANCE, AND THAT ONE PARTNER WAS HEAVILY INDEBTED, 
HELD NOT COMPETENT ALONE AS EVIDENCE THAT INSURED 


BURNED BUS. 

In suit to recover insurance on bus destroyed by fire, evidence of ordinance 
prohibiting carrying of passengers, under conditions applicable to insured’s busi- 
ness, and that one of insured partners was indebted in large amounts and had 
judgments against him, offered to show motive in burning of automobile, was 
properly excluded, where there was no showing that insured had any knowledge 
of actions of persons suspected. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

Appeal from Circuit Court, Adair County; James A. Cooley, Judge. 

Suit by Sam Barone and another against the Glens Falls Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. Affirmed. 

C. C. Crow, of Kansas City, for appellant. 

Charles W. Crossan, of Kansas City, M. D. Campbell, of Kirksville, and G. C. 
Weatherby, of Kansas City, for respondents. 

WiuiAMs, C. This case comes to us on an appeal from the circuit court of 
Adair county, and is an action on an insurance policy for the loss of an auto- 
mobile bus. The case was tried before the court without the aid of a jury. 

The record shows that the respondents were brothers-in-law and engaged in 
the business of carrying passengers for hire between Eighteenth and Central 
streets in Kansas City, Kan., and the Union Station in Kansas City, Mo., and also 
carrying passengers from the Union Station in Kansas City, Mo., to the Union 
Station in Kansas City, Kan. Business was conducted in the name of Interstate 
Bus Line. 

Early in 1921 the respondents occupied a place at Fifth and Bluff in Kansas 
City, Mo., where the busses, or a part of them, were kept at night. At the time 
of the fire respondents had moved across the street for the storage of their cars, 
and were occupying a building that had been an old fire station. There is sub- 
stantial evidence that the respondents lived in Kansas City, at the time they 
bought the bus in question. The bus that was destroyed,’and for which suit was 
brought, was purchased by respondents from one Rugg in October, 1919. Rugg 
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was operating this bus in interstate business. Rugg delivered to respondents a bill 
of sale which seems to comply with the Kansas law. There was no question made 
as to the issuance and delivery of the policy. A stipulation was offered in evi- 
dence in which it was agreed that the bus was sold to Barone by Rugg in Sept- 
ember, 1919, for $2,800 in cash and a Buick automobile valued at $1,200. The trial 
resulted in a judgment for the plaintiff for the sum of $2,400. Appellant after an 
unsuccessful motion for a new trial, brings the case here on appeal. 

But two questions are presented by appellant. The first is that respondents 
were not the owners of the car. This turns upon the question as to whether 
or not respondents were compelled to comply with the Missouri law in regard to 
procuring a certificate of title from the secretary of state. In support of this 
contention, appellant cites the cases of State ex rel. v. Cox, 306 Mo. 537, 268 S. W. 
87, 37 A. L. R. 1456; Mathes v. Ins. Co. (Mo. App.) 6 S. W.(2d) 66, loc. cit. 68; 
State ex rel. v Daues, 315 Mo. 22, 285 S. W. 479. 

However, none of these cases cited have in them the question of interstate 
commerce. There was substantial evidence, and the court found, that the Inter- 
state Bus Line was engaged in interstate business. It seems that the plaintiffs 
complied with the law of Kansas as to the purchase of the automobile, that is, 
it received a bill of sale. 

{1, 2] It was held in Baker & Lasley v. Ins. Co. (Mo. App.) 230 S. W. 336, 
that admitted facts, such as appear in the record in this case, create an inference 
that the ownership was in the respondents at the time of the fire. The case of 
Platner vy. Bourne (Mo. App.) 275 S. W. 590, upon a careful reading, shows that 
the automobile was bought for use in Missouri, was kept in Missouri, and was 
not used in interstate business. We think, therefore, that the respondents were 
not required to procure the certificate of title according to the laws of Missouri, 
when engaged in the interstate traffic. There was evidence, however, from 
which the court could have found that the respondents were residents of Miss- 
ouri, but it did not so find. This court will look no further than to determine 
whether the finding of the court sitting as a jury was supported by substantial 
evidence. Palmer v. Moyers (Mo. App.) 298 S. W. 101. 

[3] The appellant next assigns as error the exclusion of certain testimony. 
The evidence consists of an ordinance of Kansas City, Mo., prohibiting the carry- 
ing of passengers, under conditions contended to be applicable to respondent’s 
business, and further that one of respondents was indebted in large amounts 
and had judgments against him. This might show a motive, and if the actions 
of “Tony” could have been brought to the attention of the respondents, the whole 
of the evidence might have been competent. However, there was no showing that 
the respondents had any knowledge of ‘“Tony’s” actions. We do not think the 
mere fact that one of the partners was involved in debt, or that their business 


was threatened, woulld be evidence to show that defendanis burned, or caused 
to be burned, the automobile in question. 


The judgment is affirmed. 

Frank, C., concurs. 

Per Curiam. The foregoing opinion by Williams, C., is adopted as the opin- 
ion of the court. 

Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 

BERRY et al v. PENNSYLVANIA FIRE INS. CO. (No. 3100.) 
Supreme Court of New Mexico. Jan. 27, 1928. 
Rehearing Denied Feb. 18, 1929. 

(Syllabus by the Court.) 

274 Pacific Reporter 169. 

1. INSURANCE—EVIDENCE HELD NOT TO SUPPORT THAT ONE MAK- 
ING REPRESENTATION ON WHICH FIRE POLICY WAS ISSUED 
WAS BROKER, BUT TO REQUIRE FINDING THAT' HE WAS SOLIC- 
ITOR FOR AGENCY. 

Undisputed evidence examined and held not to support finding that one mak- 
ing representations upon which insurance policy was issued was a broker, but 
to require a finding that he was an employed solicitor of the agency. 

(For other cases, see Insurance, Dec. Dig § 100.) 
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2. INSURANCE—INSURANCE AGENT MAY EMPLOY SOLICITOR, 

WHOSE MINISTERIAL ACTS BIND PRINCIPAL. 

Insurance agent may employ solicitor, whose ministerial acts will bind the 
principal. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

Appeal from District Court, Chavez County; Ed Mechem, Judge. 

Action by C. G. Berry and others against the Pennsylvania Fire Insurance 
Company. From a judgment for defendant, plaintiffs appeal. Reversed and re- 
manded, with directions. 

J. D. Atwood, of Roswell, for appellants. 

Harold Hurd, of Roswell, and E. P. Bujac, of Carlsbad, for appellee. 

Watson, J. This is an action, tried to the court, upon an insurance policy, for 
the destruction of an automobile by fire. Findings were made which apparently 
would have required entry judgment for $1,000 in favor of the plaintiff, but for 
the fact that the trial court sustained the affirmative defense that the policy was 
rendered void by certain false representations as to the character of the risk. 
From the judgment for defendant, plaintiff has appealed. 

No representations were made by appellant. They were made by one Kelly, 
to whom plaintiff applied for the insurance, and who personally inspected the car 
and the contract under which it was sold. The court held that Kelly was a broker 
and that the representations which he made in procuring the issuance of the 
policy by Keifer & Mammel, defendant’s agent at Roswell, were plaintiff's re- 
presentations. Plaintiff contended below and insists here that Kelly was an em- 
ployed solicitor for Keifer & Mammel, and that his mistakes were the mistakes 
of the defendant. This presents the question for decision. 

__ [1] It is not questioned that, if Kelley was a mere broker, the judgment is 
right. On the other hand, appellee does not strongly contend here but that, if 
Kelly was an employed solicitor, the judgment is erroneous. At least, appellee 
has not been able to produce authority to the contrary. Its principal reliance is 
upon the finding that Kelley was a broker, and upon the rule that a finding sup- 
ported by substantial evidence will not be disturbed. 

It seems that Kelly was engaged more or less in brokerage, having dealings 
in numerous commodities from which commissions were to be realized. He had 
his desk and place of business in the office of Keifer & Mammel. He did con- 
siderable soliciting for fire insurance. So far as appears, he took all such busi- 
ness to Keifer & Mammel, and Mr. Keifer testified that it would have been a 
breach of good faith if he had done otherwise. He received no salary, being 
compensated for his services by commissions paid. He was frequently and habit- 
ually employed by the firm to solicit, to take applications, to obtain data for 
applications, to deliver policies and to collect premiums. The policy in question 
was issued by the regular agents, and the premiums paid to them. 

Under this state of facts, it would seem to us that Kelly was not an inde- 
pendent broker. We think he was an employed solicitor. It was so held, where 
the facts were substantially the same, in Arff v. Star Fire Ins. Co., 125 N. Y. 57, 
25 N. E. 1073, 10 L. R. A. 609, 21 Am. St. Rep. 721. See also, Mesterman v. 
Home Mutual Ins. Co., 5 Wash. 524, 32 P. 458, 31 Am. St. Rep. 887. The facts 
above set forth are not in dispute, and, in our judgment, afford.no substantial 
support for the general finding that Kelly was a broker. 

[2] We do not think, however, that the learned trial judge misconceived 
the facts. It plainly appears that he entertained the view that it was not per- 
mitted to Keifer & Mammel to delegate to Kelley auhority to bind their princi- 
pal, the appellee. Holding that Kelly’s mistake and representations could not 
bind the appellee, he was driven to hold appellant chargeable with them. Thus 
he fell into error. 

The maxim “delegatus non potest delegare” is applicable, generally, to in- 
surance agents. But Joyce Says: 

“There are, however, important exceptions to the rule; noticeably, in cases 
where usage or custom or the particular nature of the employment warrant 
authority to delegate. So in cases where the power delegated does not involve 
the exercise of discretion, or in case the employment of subagents is necessita- 
ted to carry out the instructions of the principal, or where the act of substitu- 
tion is ratified by the principal.” Joyce on Insurance, § 396. 
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The case at bar is within this exception. Arff v. Star Fire Ins. Co., Supra, Steele 
v. German Ins. Co., 93 Mich. 81, 53 N. W. 514 18 L. R. A. 85; Goode v. Georgia 
Home Ins. Co., 92 Va. 392, 23 S. E. 744, 30 L. R. A. 842, 53 Am. St. Rep. 817; Cool- 
ey’s Briefs on the Law of Insurance (1905) pp. 349, 419. 

The error pointed out requires reversal of the judgment. Appellant con- 
tends that, upon the findings, he is entitled to a direction that the district court 
enter judgment for him in the sum of $1,000. Appellee does not question that 
such result should follow a reversal, nor point out any reason for a new trial. 
If any such reason exists, is may be presented by motion for rehearing. 

The judgment is reversed, and the cause will be remanded to the district 
court with direction to enter judgment for appellant in the sum of $1,000. 

It is so ordered. 

Parker, C. J., and Bickley, J., concur. 

GEITNER v. UNITED STATES FIDELITY & GUARANTY CO. 
Supreme Court, Appellate Division, Fourth Department. March 20, 1929. 
233 New York Supplement. 378. 
INSURANCE—INSURER OF COPARTNERSHIP HELD NOT LIABLE TO 

INJURED PERSON, WITHOUT PROOF OF PARTNERSHIP’S INSOL- 

VENCY OR PROCEEDINGS TO CHARGE PARTNERS’ INTEREST 

WITH JUDGMENT (Insurance Law, § 109; Partnership Law, §§ 50, 51(c), 

52, 54). 

In action by injured party under indemnity policy insuring copartnership 
issued pursuant to Insurance Law, § 109, and providing that injured person may 
sue insurer if execution against assured is returned unsatisfied because of in- 
solvency or bankruptcy, insurer was not liable under Partnership Law, §§ 50. 
51(c), 52, 54, where there was no proof that assured was insolvent or bankrupt, 
either because execution against copartnership had been returned unsatisfied 
or otherwise, and no proceedings were taken to charge interest of partners in 
firm property with payment of original judgment against partners. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

Appeal from Supreme Court, Erie County. 

Action by Elsa B. Geitner against the United States Fidelity & Guaranty 
Company. From a judgment of the Supreme Court, entered in the Erie county 
clerk's office May 21, 1928, in favor of the plaintiff against defendant, in the 
amount of $5,405.30, defendant appeals. Reversed, and complaint dismissed. 


‘a Argued before Sears, P. J., and Crouch, Taylor, Edgcomb, and Thompson, 


Seward H. Millener, of Buffalo, for appellant. 
Lafay C. Wilkie, of Buffalo, for respondent. 

Taytor, J. This plaintiff originally brought an action in Wyoming county 
against Charles F. Harms and Paul F. Rehberg, as joint and several tort-feasors, 
the action alleged in the complaint being for damages for personal injuries caused 
by an automobile owned by defendant Rehberg and driven by defendant Harms 
in behalf of Rehberg. After entry of judgment for plaintiff, an execution was 
issued dgainst the property of Harms and Rehberg, individual defendants, and 
returned nulla bona. No reference to any copartnership was made in the com- 
plaint in that action, and no execution was issued, or could have been issued, 
against any copartnership. 

An indemnity policy upon which this action was based had been issued to 
“Charles Harms and Rehberg, d/b [doing business] as McIntosh Garage,” 
the policy also stating “the assured is copartnership.” Pursuant to section 109, 
Insurance Law, the policy provided that, “in case execution against assured is 
returned unsatisfied because of such insolvency or bankruptcy (that of the as- 
sured) in an action brought by the injured person, * * * then an action may 
be maintained by the injured person * * * against the company under the 
terms of the policy for the amount of the judgment in the said action. * * *” 
Plaintiff brought this action under the indemnity policy and recovered judgment. 
This appeal resulted. 

There are New York cases to the effect that a judgment (not for a firm in- 
debtedness) against all the members of a partnership may be enforced by ex- 
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ecution against the firm property; e. g. Davis v. Delaware & H. Canal Co., 109 
N. Y. 47, 15 N. E. 873, 4 Am. St. Rep. 418; Saunders v. Reilly, 105 N. Y. 12, 12 
N. E. 170, 59 Am. Rep. 472. It has also been held that, under an execution 
sale of the interests of all the partners in partnership property, “every semblance 
of the partnership equities is treated as destroyed,” and the purchaser at the 
sale is invested with the absolute title to the property of the firm. 20 Ruling 
Case Law, p. 950, § 172. The statements of the law were all made prior to 1919, 
when the Partnership Law applicable to this case went into effect. And sections 
50, 51(c), 52, and 54 of that law deprive respondent of any benefit she might oth- 
erwise receive from the authorities cited. 

It does not appear that any proceedings have been taken under section 54 
of the Partnership Law to charge the interests of Harms and Rehberg in the firm 
property with the payment of the original judgment. Section 5l(c) provides 
that a partner’s interest in specific partnership property is not subject to ex- 
ecution except on a claim against the partnership. Section 50 defines the prop- 
erty rights of a partner (with the exception of the right to participate in man- 
agement) as (a) his rights in specific partnership property, and (b) his interest in 
the partnership. Section 52 defines the partner’s “interest in the partnership” 
as his share of the profits and surplus. Reading together sections 50 and 52, 
the words “specific property” seem to cover all property except a partner’s share 
of the profits and surplus. See Rader v. Goldoff, 223 App. Div. 455, 228 N. Y. S. 
453. 

It is therefore manifest from the record that the copartnership composed of 
Harms and Rehberg is “the assured,” and that the respondent has failed to 
furnish sufficient basis for this action against the insurance carrier of the co- 
partnership (Jacobs v. Maryland Casualty Co., 198 App. Div. 470, 191 N. Y. S. 
692, affirmed 234 N. Y. 622, 138 N. E. 472); for there is no proof that the assured 
was insolvent or a bankrupt, either because an execution against the copartner- 
ship had been returned unsatisfied or for any other reason. Such proof is a pre- 
requisite. 

The judgment should be reversed upon the laws and facts, with costs, and 
the complaint dismissed, with costs. 

Judgment reversed on the law, with costs, and complaint dismissed, with 
costs. All concur. 
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CASUALTY 


LICHT v. NEW YORK INDEMNITY CO. 
Court of Appeals of New York. Dec. 31, 1928. 
164 Northeastern Reporter 910. 

1. INSURANCE—DISHONEST BOOKS FOR PURPOSE OF DECEIVING 
CUSTOMERS OR CREDITORS HELD INSUFFICIENT TO ESTAB- 
LISH LIABILITY UNDER THEFT POLICY. 

Dishonest books, kept by insurer for purpose of deceiving customers or cre- 
ditors, held insufficient to establish liability under theft insurance policy requiring 
insured to keep books and accounts in order to accurately determine the loss. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


2. INSURANCE—COURTS SHOULD NOT TAKE RESTRICTED VIEW OF 
CLAUSE OF INSURANCE POLICY REQUIRING KEEPING OF 
BOOKS AND ACCOUNTS. 

Courts should not take a narrow and restricted view of clause of insurance 
policy relative to keeping of books and accounts to defeat a claim otherwise un- 
assailable, and honest books and vouchers may supply basis for accurate estimate 
of loss, though entries are made in a crude, unscientific manner and require ex- 
planation and even supplement by oral statement. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Adolph Licht against the New York Indemnity Company. Judg- 
ment of the Trial Term entered on the verdict of a jury in favor of plaintiff was 
unanimously affirmed by the Appellate Division (222 App. Div. 818, 226 N. Y. 
S. 852), and defendant appeals. Reversed and rendered. 

Sidney J. Loeb and Leon M. Prince, both of New York City, for appellant. 

Alfred B. Nathan and Emil Weitzner, both of New York City, for respondent. 

LEHMAN, J. The plaintiff, a dealer in furs, procured from the defendant a 
$10,000 policy upon the furs, insuring the plaintiff against a loss thereof through 
burglary. He asserts that about six months later his shop was entered by burglars 
and furs of a value exceeding $17,000 were removed therefrom. 

The policy provided “that the company shall not be liable * * * unless books 
and accounts are kept by the assured and are kept in such manner so that the ex- 
act amount of the loss can be accurately determined therefrom by the company.” 
The defendant asserted that the provisions of the policy in reference to the keeping 
of books were not observed by the plaintiff. 


[1] The case for the plaintiff was largely made through a stock book which 
had been kept by him. This contained an inventory of stock taken by the plain- 
tiff when the books were first opened. It showed (1) garments purchased by the 
plaintiff for resale, (2) skins purchased by the plaintiff to be used for manufactur- 
ing and repairs, and (3) garments manufactured by the plaintiff. Concededly the 
items of garments purchased by the plaintiff showed valuations above the actual 
cost of the garments; indeed, above the sales price of garments which were sold. 
The purpose of the exaggeration was to enable the plaintiff to assert to customers 
that he was selling the garments below costs. The items of skins purchased by 
the plaintiff showed the actual cost of the skins which were used in garments made 
up by the plaintiff. These items were not intended to be shown to customers, for 
customers would not know, unless informed by the plaintiff, what particular skins 
were used in the manufacture of a particular garment. Without such information 
and information as to the cost of manufacture, a customer could not determine 
the cost of any garment manufactured by the plaintiff. Neither could an ac- 
countant examining the books of the plaintiff. 


The plaintiff asserts that the cost of the garments.manufactured by him was 
correctly estimated by him and entered into the inventory or stock book correctly. 
He supplied by oral testimony the items which he says entered into the estimated 
cost of the garments manufactured by him. The plaintiff further showed invoices 
for finished garments which he had bought. He claimed that these invoices repre- 
sented the actual cost of garments which were entered at a fictitious valuation. 

The jury chose to believe the plaintiff’s testimony that he had honestly entered 
the estimated cost of the garments he manufactured in his book, though he con- 
cedes that the price of finished garments was fictitious. It chose to believe that 
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the plaintiff showed the correct invoices for the finished garments. Indeed, ap- 
parently it chose to believe anything the plaintiff asserted, even that burglarious 
entry had been made through a hole fourteen inches high and eight inches wide. 
Perhaps we may not say that the plaintiff’s testimony is so evidently false that 
as a matter of law it constitutes no evidence. 

We may assume that all this evidence is true. The parties have, however, 
stipulated that the assured must furnish other evidence than his own testimony as 
to the amount of his loss. He agreed to keep books and accounts “in such man- 
ner that the exact amount of the loss can be accurately determined by the com- 
pany.” If he failed to keep such books, the jury might not estimate the loss from 
oral testimony. 

[2] It has been said that the “courts should not take a narrow and restricted 
view of the clause relative to the keeping of books and accounts to defeat a claim 
otherwise unassailable.’ Mord v. New York Indemnity Co., 216 App. Div. 252, 
214 N. Y. S. 693, affirmed 244 N. Y. 589, 155 N. E. 908, and cases there cited. 
We accept that policy as a guiding principle. Within the meaning of the contract 
of insurance, honest books and vouchers, though the entries be made in a crude, 
unscientific manner and require explanation and even supplement by oral state- 
ment, may yet supply the basis for an accurate estimate of the loss. At least, 
however, the books must be intended to reflect truly the cost or value of the goods 
insured. Books intended to deceive are not in any true sense books of account. 

From the inventory or stock book, the company might determine what gar- 
ments were unsold and in stock at the time of the burglary. That book would not 
disclose the true price of garments bought by the plaintiff. It is said that the 
invoices show the true price, but a comparison of invoices ‘and book price shows 
that the invoice price does not match the book price of any garment. Only when 
we obtain the clue to the discrepancy through the testimony that the book price 
is fictitious are we in a position to use the invoices to determine the value of the 
garments which have been stolen. Then we must begin determination of the loss 
by discarding the book value. , 

Perhaps in some instances the description of the garments in the invoices and 
the description in the books is so similar as to justify finding of identity. Not 
in all. The plaintiff’s testimony shows that in some instances there is no basis 
for identification of items except the word of the plaintiff that the garment repre- 
sented by a book entry is covered by a particular invoice. Nor are we in better 
position in regard to the cost or value or garments manufactured by the plaintiff. 
There the book value is in the main merely the estimate of the plaintiff, and rests 
upon his own word as to the items of that cost or value. If the plaintiff’s book 
had been honestly kept, the book entry might be sufficient as a basis for computa- 
tion of loss. Books which are intended to represent the true condition of a busi- 
ness in themselves contain some guaranty of accuracy. Even though some items 
are defectively entered or computed, the books at least give some guaranty of good 
faith and honesty. Not so, where the books are not intended to reflect the con- 
dition of the business, and the business man who kept them is compelled to con- 
cede that at least some of the items were entered to deceive. Then there is no 
substantial probative force in any entries of value in the books. Loss in such case 
cannot be computed from the books and accounts, but only from the testimony of 
the claimant. 

The plaintiff agreed to keep books and accounts from which the loss might 
be computed. He chose to keep his books dishonestly, to deceive his customers. 
Books so kept constitute no basis for computation of any loss. The same policy, 
which requires the courts to hold that the terms of the contract of insurance are 
complied with by a reasonable and honest effort to keep accurate books and ac- 
counts, requires also a decision that dishonest books intended to deceive customers 
or creditors are insufficient for that purpose. 

The judgment of the Appellate Division and that of the Trial Term should 
be reversed, and the complaint dismissed, with costs in all courts. 

Cardozo, C. J. and Pound, Crane, Andrews, Kellogg and O’Brien, JJ., concur. 

Judgments reversed, etc. 
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EMPLOYERS’ LIABILITY ASSUR., etc.. v. WEAREVER WOOD PRO- 
DUCTS CORPORATION. 
Municipal Court of City of New York, Borough of Manhattan, First District. 
February 26, 1929. 
233 New York Supplement 230. 
INSURANCE—EMPLOYER’S LIABILITY INSURER, SETTLING ACTION 

AGAINST INSURED WITH FULL KNOWLEDGE OF VIOLATION OF 

POLICY, WAIVED RIGHTS TO REIMBURSEMENT AGAINST IN- 

SURED. 

Where with full knowledge of facts showing such violation of employer’s 
liability insurance policy by insured, and after insurer had denied liability there- 
for, insurer appeared and settled personal injury action against insured. it there- 
by waived any rights to reimbursement it had against insured. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Action by the Employers’ Liability Assurance, etc., against the Wearever 

Wood Products Corporation. Judgment for defendant. 
"SULZBERGER, J. This is an action brought by the plaintiff insurer against the 
defendant insured to recover the sum of $400, paid in settlement of an action 
for personal injuries brought on behalf of an infant Blanche Segal against the 
insured. 

The insurer contends: That the insured violated the indorsement contained 
in the policy of insurance by permitting one Williams to drive the truck in 
place of one Neal, and that notice of such substitution was not furnished to the 
insurer within 10 days thereof, as provided by the terms of the policy. ‘That 
by reason of the violation as aforesaid the plaintiff is entitled to reimbursement 
to the sum of $400 paid to the infant. 

The defendant claims there was no violation of the terms of the policy; that 
any payment made by the plaintiff was a voluntary one and with full knowledge 
of all the facts, thereby constituting a waiver of any violation of such terms, if in 
fact such violation was established. 

The plaintiff introduced in evidence a statement signed by the chauffeur, 
Williams, marked “Plaintiff's Exhibit 3,” dated August 21, 1926, stating he had 
driven the truck of the insured at the time of the accident, and that he had 
been in its employ for the past three months, and that Neal had not been em- 
ployed by it for the past seven months. 

Plaintiff further introduced a letter, marked “Plaintiff's Exhibit 4,’ which is 
dated November 1, 1926, and which letter called the defendant’s attention to the 
violation of the terms of the policy. That the plaintiff denied liability therefor, 
and if it was called upon to pay any moneys as a result of the accident, it would 
look to the defendant for reimbursement. The letter further advises a settlement 
of the action and requests the defendant to inform the plaintiff whether it wished 
to handle it through its own counsel. 

The action brought by the infant against the insured was settled by the in- 
surer without notice to the former about April, 1927, and an order of discon- 
tinuance entered on or about May 1, 1927. 

Thus, with a full knowledge of the facts showing a violation of the terms 
of the policy, the insurer appeared in the action and settled same, even after it 
had denied liability therefor. 

The defendant relies upon the case of Rosenwasser v. Globe Indemnity Co., 
183 App. Div. 882, 169 N. Y. S. 1111 (and erroneously given by him as affirmed 
223 N. Y. 561, which should be 224 N. Y. 561, 120 N. E. 875), to defeat the plain- 
tiff’s recovery. 

In that case the Court of Appeals affirmed an order of Special Term granting 
a motion for judgment on the pleadings in favor of the plaintiff insured against 
the defendant insurer. The complaint alleged an action had been brought against 
the insured for damages due to a collision with one of his automobiles. The 
papers were turned over to the insurer, which took full charge of the case with 
full knowledge of the violation by the insured of a similar provision in the policy 
as in the case at bar. The insurer arranged a settlement, but refused to reimburse 
the insured for the amount he was called upon to pay. ; 

The court said, at page 562 of 224 N. Y. (120 N. E. 875): “that at the time 


the defendant [insurer] undertook defense of the action and arranged its scttle- 
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ment it knew plaintiff's car at the time of collision was not driven by the chauffeur 
named in the policy * * * that by reason thereof it waived said provision of the 
policy and is liable to plaintiff.” 

In the case of Miller v. Union Indemnity Co., 209 App. Div. 455, 204 N. Y. S. 
730, cited by neither of the parties, the insurer, with full knowledge of the insured’s 
false statements, undertook the defense of the action and appeared on behalf of the 
insured. A letter was written to the insured by the insurer stating it would con- 
duct his defense, but that the insured had violated the terms of the policy, and 
that all obligations on the part of the insurer had ceased thereby. 

The court said at page 457 of 209 App. Div. (204 N. Y. S. 732) : “When con- 
fronted with this situation, assuming that the alleged defense was valid, the de- 
fendant was put to an election. It could stand on its defense and refuse to go 
on, or it could abandon such defense and conduct the insured’s side of the action. 
It could not do both. The choice of the latter course was inconsistent with the 
maintenance of a claim of no liability (Farrell v. Merchants’ Mutual Automobile 
Liability Ins. Co., 203 App. Div. 118 [196 N. Y. S. 383]; Utterback-Gleason Co. v. 
Standard Accident Ins. Co. [of Detroit, Mich.] 193 App. Div. 653 [184 N. Y. S. 
862], affirmed 233 N. Y. 549 [135 N. E. 913]).” 

There is no question of doubt that the terms of the policy were violated, but 
by its conduct and by appearing for and on behalf of the insured with full knowl- 
edge of such violation, it thereby waived any rights to reimbursement it had against 
the insured. It could not act on behalf of the insured and at the same time deny 
liability therefor. 

“The legal results are to be tested by its conduct, not by its disclaimer of the 
consequences thereof.” Rushing v. Commercial Casualty Ins. Co., 225 App. Div. 49, 
53, 232 N. Y. S. 255, 260, citing with approval the Miller Case, supra. 

I hereby find and decide that after trial the defendant is entitled to prevail 
upon the merits. 


WELLSTON TRUST CO. v. AMERICAN SURETY CO. OF NEW YORK. 
(No. 20407.) 
St. Louis Court of Appeals. Missouri. Feb. 5, 1929. 
As Modified, on Denial of Rehearing, March 5, 1929. 
14 Southwestern Reporter (2d) 23. 

1. INSURANCE—BANK CASHIER, IN RECEIVING DEPOSITS AT DE- 
POSITOR’S OFFICE, HELD BANK’S AND NOT DEPOSITOR’S 
AGENT, AND ROBBERY LOSS OF DEPOSIT WAS COVERED BY 
BANK’S ROBBERY POLICY. 

Where, in accordance with a uniform practice followed for a year and a half 
with knowledge of all active executive officers of bank, bank officer, who was both 
treasurer and cashier, with another bank employee, went to depositor’s office to re- 
ceive deposit and entered amount thereof in depositor’s passbook, held that cashier 
received deposit as agent for bank and not of depositor, and loss of such money in 
robbery while cashier was returning to bank was covered by roberry insurance 
policy running to bank. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


7. INSURANCE—ROBBERY INSURANCE POLICY HELD NOT VOID AS 
INDEMNIFYING AGAINST LAW VIOLATION, IF CONSTRUED TO 
COVER DEPOSIT RECEIVED BY INSURED BANK AT DEPOSITOR’S 
OFFICE (Rev. St. 1919, § 11737). 


Act of bank in receiving deposits at depositor’s office and outside the banking 
house, though ultra vires and in contravention of Rev. St. 1919, § 11737, was not 
malum in se nor criminal, nor did it affect public morals, and robbery policy issued 
to bank, if construed to cover loss of such deposit while being delivered to bank by 
bank’s officer, was not void as an attempt by bank to indemnify itself against loss 
arising out of violation of law. 

(For other cases, see Insurance, Dec. Dig. § 139.) 


8. INSURANCE—ROBBERY POLICY COVERING MONEY IN TRANSIT 
HELD SUFFICIENTLY BROAD TO COVER LOSS OF DEPOSIT RE- 
CEIVED AT DEPOSITOR’S OFFICE BY INSURED BANK’S CASHIER. 


Insurance policy issued to bank, covering loss of money or securities in transit 
within 20 imiles of insured’s offices and in custody of any of its employees by 





1282 The Insurance Law Journal, Vol. 72 [June, 1929 


robbery, theft, or holdup, held sufficiently broad to cover loss through robbery of 
money received by bank’s cashier as deposit at depositor’s office, as authorized by 
bank, while deposit was being delivered to bank by cashier, even if bank’s relation 
to money at time of robbery was no more than that of bailee or trustee. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


9. INSURANCE—ROBBERY POLICY COVERING LOSS OF MONEY OR 
SECURITIES IN TRANSIT MUST BE LIBERALLY CONSTRUED IN 
FAVOR OF INSURED AND STRICTLY AGAINST INSURER. 

Insurance policy covering loss of money or securities in transit within 20 miles 
of insured bank’s offices through robbery, theft, or holdup must be construed liber- 
ally in favor of insured and strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, St. Louis County; G. A. Wurdeman, Judge. 

Action by the Wellston Trust Company against the American Surety Com- 
pany of New York. ‘Judgment for plaintiff, and defendant appeals. Affirmed. 

Bryan, Williams & Cave, St. Louis, for appellant. 

Marion C. Early and Ivon Lodge, both of St. Louis, for respondent. 

Surtron, C. This is an action on an insurance policy. The pertinent provision 
of the policy is substantially as follows: “The American Surety Company of New 
York, in consideration of an annual premium agrees to indemnify Wellston Trust 
Company, hereinafter called the insured, against the direct loss sustained of any 
money or securities, or both, in which the insured has a pecuniary interest, or held 
by the insured as bailee, trustee or agent, and whether or not the insured is liable 
therefor, through robbery, larceny, theft, or holdup by whomsoever committed while 
such money or securities are in transit within twenty miles of any of the insured’s 
offices and in the custody of any of its employés.” 


In the afternoon of September 7, 1926, while the policy was in force, George 
Blackford, who was at the time and had been for several years in the employ of 
plaintiff, went with Harry A. McKee, the plaintiff's treasurer and cashier, to the 
office of the People’s Motorbus Company in Wellston, for the purpose of receiving 
money belonging to the motorbus company to be taken back to the bank. They got 
three sacks of money from the motorbus company, and Blackford entered the items 
in the motorbus company’s passbook. They then started back to the bank with the 
money in an automobile, and, while so engaged in transporting the money to the 
bank, they were held up, and the three sacks of money were taken from them. 
The sacks contained, respectively, $1,498.75, $1,217.80, and $1,566.90. These items 
were entered in the passbook separately. Duplicate deposit slips were made out for 
each of these items. One copy of each duplicate slip was retained by the motorbus 
company, and the other was put in the sack containing the money represented by the 
deposit slip. These duplicate slips were prepared by the employees of the motorbus 
company. It was, however, the usual practice of the customers of the bank when 
making deposits to prepare the deposit slips. The motorbus company had been mak- 
ing deposits with the plaintiff bank for a year and a half prior to the robbery. The 
deposits were sometimes made at the banking house, and at other times were receiv- 
ed at the office of the motorbus company by the cashier or other employees of the 
bank sent to the motorbus company by the bank to receive the deposits. The pass- 
book of, the motorbus company was the same kind generally used by the customers 
of the bank. The passbook in which the deposits were entered on the day of the 
robbery was the same passbook in which its deposits were entered when made at the 
banking house. The practice of receiving the deposits of the motorbus company 
at its office in the manner the deposits were received on the day of the robbery had 
obtained for a year and a half, with the knowledge of all the active executive 
officers of the bank. On some occasions the manual act of entering the deposits 
in the passbook was done by the cashier, and on other occasions by some other 
employee of the bank. The form of deposit slip that was used by the motorbus 
company was the same form that was generally used by all the depositors of the 
bank. The motorbus company had only one passbook, and its deposits were en- 
tered in this passbook whether the deposits were made as its office or at the banking 
house. The account of the motorbus company with the bank was the only account 
as to which the practice obtained of receiving the deposits outside the banking 
house. It was the practice, when deposits were received at the office of the motor- 
bus company, to enter such deposits to the credit of the motorbus company in the 
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deposit record of the bank when the deposits reached the bank. When this was 
done, no receipt or other acknowledgment or evidence of the deposits was sent by the 
bank to the motorbus company. The only evidence of the deposits held by the 
motorbus company was such as it received from the agents of the bank at the office 
of the motorbus company. On the day following the robbery, plaintiff entered 
in its deposit record a credit to the motorbus company for $4,283.45, this being the 
amount of money received at the office of the motorbus company by the plaintiff's 
agents and taken from them in the robbery, and afterwards paid out that amount 
on the checks of the motorbus company. 

The trial of the cause, which was had before the court, without a jury, 
resulted in a judgment in favor of plaintiff for $4,432.91, which is the amount 
of the loss, with interest, and defendant appeals. 

[1] Defendant assigns error here for the refusal of its instruction in the 
nature of a demurrer to the evidence. As ground for this assignment, defendant 
urges that the cashier of the plaintiff bank was acting as the agent of the 
motorbus company, and not as the agent of the bank, in receiving and transport- 
ing the money from the office of the motorbus company to the bank, and that 
therefore the loss of the money was a loss not covered by the policy. Defendant 
says that this is so under our statute, and also under the general banking law 
as announced by the decisions, regardless of the statute. 

Section 11737, R. S. 1919, provides that every banking corporation is author- 
ied and empowered “to conduct the business of receiving money on deposit and 
allowing interest thereon not exceeding the legal rate or without allowing inter- 
est thereon, and of buying and selling exchange, gold, silver, coin of all kinds, 
uncurrent money, of loaning money upon real estate or personal property, and 
upon collateral or personal security at a rate of interest not exceeding that 
allowed by law, and also of buying, investing in selling and discounting negotiable 
and nonnegotiable paper of all kinds, including bonds as well as all kinds of 
commercial paper; and for all loans and discounts made, such corporation may 
receive and retain in advance the interest: Provided, however, that no bank 
shall maintain in this state a branch bank or receive deposits or pay checks except 
in its own banking house.” 

The proviso of the section is relied on by defendant. No penalty is 
attached to the violation of the proviso. It was intended manifestly as a 
restriction or limitation of the scope of the powers granted in the preceding 
provisions of the section. 

In support of its view, defendant cites the following cases: Moses Lake 
State Bank v. Bell, 128 Wash. 523, 223 P. 587; Fidelity & Deposit Co. v. Colby, 
148 App. Div. 363, 132 N. Y. S. 20; Demarest v. Holdeman, 34 Ind. App. 685, 73 
N. E. 714: Gonder v. Farmers’ National Bank, 259 Pa. 197, 102 A. 510. 

In the Bell Case, one McKinsey, who was then employed by the bank to make 
collections, but was not an officer of the bank, received the deposit in question 
at a place other than the banking house. The deposit never reached the banking 
house, but was lost or converted by the employee. The court, in disposing of 
the case, said, that it seemed to be well-settled banking law that, in order to 
charge a bank with liability as for a general deposit, the deposit must have been 
actually made at the banking house of the bank sought to be so charged, that, 
when a would-be depositor of a bank places his funds in the hands of an employee 
of the bank at some place away from the bank, there is not thereby consummated 
a deposit chargeable as such against the bank, however much the would-be 
depositor and such employee may have intended such act as consummating a 
deposit, and that such act goes no farther in its legal effect than to make the 
employee so receiving such funds an agent of the would-be depositor to cause 
such funds to be actually deposited in the bank at its usual place of doing 
business. But what was said in that case must be read in the light of the facts 
peculiar to that case, stressed by the court in its opinion, to wit: The employee 
who received the deposit was not an officer of the bank. The deposit was never 
delivered to any officer of the bank, even away from the bank. The depositor 
was never given any written evidence in the form of a credit deposit slip, or in 
the form of a credit in his passbook, or otherwise, for the deposit. In the 
present case the deposit was delivered to an officer of the bank, who was both 
treasurer and cashier, and he entered the deposit, or caused the same to be 
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entered, in the passbook of the depositor when the deposit was received. 
Besides, this was done in accordance with a uniform practice long pursued, with 
the knowledge of all of the active executive officers of the bank. 

In the Colby Case, the bookkeeper of the bank induced persons to deliver 
money to him at his boarding house to be deposited to their credit in the bank. 
He did not deposit the money in the bank, but converted the same to his own 
use. It was held that he was the agent of the depositors, in the absence of 
proof that he was authorized by the bank to receive the money as its agent. In 
delivering the opinion in the case, the court stressed the following facts. There 
was no definite representation made by the bookkeeper to the depositors that he 
was authorized to act as agent for the bank in receiving the money for it. The 
inference was rather to the contrary, for he was getting the money primarily 
to help him in his standing in the bank. There was no evidence that the bank 
authorized him to receive the money as its agent. It was not within the compass 
of his duties to receive the money even in the bank. None of the officers of the 
bank knew anything about the course the bookkeeper was pursuing. He never 
advised any of them that he was receiving money on behalf of the bank. There 
was no proof that any one was authorized to accept money elsewhere than at its 
usual place for doing business. There was no assent on the part of the officers 
of the bank to the acceptance of the money of the depositors at the boarding 
place of the bookkeeper. The distinction between that case and the present case 
is obvious. 

In the Demarest Case, the court announces broadly that a cashier has no 
power to bind his bank by receiving deposits away from the bank, and that the 
depositor in such case takes the risk that the cashier will properly deliver the 
deposit to the bank to the credit of the depositor. But the facts in that case 
clearly shows that the cashier in receiving the deposit did not act or assume to act 
as agent of the bank. He did not enter the deposit in the passbook of the 
depositor or give him a deposit slip. He received the deposit from the county 
treasurer, and receipted to the county treasurer for the deposit, as the agent of 
the treasurer of a school city whose agent he in fact was. The deposit never 
reached the bank, but was converted by the cashier to his own use. It was under 
these circumstances that the court held that the cashier was not the agent of 
the bank in receiving the deposit. 

In the Gonder Case, the court expressed itself as “inclined to think that the 
better rule is to hold the depositor liable for the agency of the officer of the bank 
for acts done outside of usual banking hours and away from the place of bank- 
ing.” But this rather timorous expression of the rule must be regarded as mere 
obiter, since the court on the facts of the case held the bank liable. 

A different view was taken in Pendleton v. Bank of Kentucky, I T. B. Mon. 
(Ky.) 171. In that case money was given to the cashier of a bank, as a deposit, 
on the street, after banking hours were over, in his character as cashier, under 
his promise to place it to the credit of the depositor. It was contended in that 
case, as here, that the cashier acted as agent of the depositor, and not as agent of 
the bank, in receiving the deposit. Responding to this contention, the court said: 
“Tt is true, the officers of the bank may not be compelled, either to accept or 
make payment, except in banking hours, and in some cases, at their banking 
house; but if they do so at other times and places, and misapply the funds of 
the bank, we have no doubt they become officially liable, and their sureties must 
be responsible for such acts. We view a cashier as holding his office at every 
time and place, and if, at any time different from hours of banking, or at places 
far remote from the banking house, he shall convert the funds of the bank to 
his own use, the institution has a right to recover such funds on his official bond.” 

So, too, it is held that the rule that the bank is not liable in case an employee 
receives a deposit outside of the bank does not apply where the bank acquiesces 
in or ratifies such action. 7 C. J. 637; Jumper v. Commercial Bank, 48 S. C. 430, 
26 S. E. 725. 


There can be no doubt under the facts of the present case that the cashier of 
the plaintiff bank actually acted as the agent of the bank in receiving the 
deposits of the motorbus company at its office, and that he was authorized to so 
act by the bank. This is shown by the long-continued practice of receiving the 
deposits of the motor bus company, and entering the same in its passbook, at 
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its office, with the knowledge and acquiscence of all the active executive officers 
of the bank. 

[2] It is said that the entry of a deposit in the depositor’s passbook is an ad- 
mission of indebtedness to the depositor on the part of the bank and a contract 
to repay the money to the depositor or to his order. Unquestionably such an entry is 
prima facie evidence of the obligation or contract which springs from the acceptance 
by the bank of a deposit as such. 7 C. J. 637; Southwest Nat. Bank v. House, 172 
Mo. App. 197, loc. cit. 202, 157 S. W. 809; Lucks v. Bank, 148 Mo. App. 376, 128 
S. W. 19; Brigance v. Bank of Cooter (Mo. App.) 200 S. W. 668; Quattrochi Bros. 
v. Farmers’ & Merchants’ Bank, 89 Mo. App. 500, loc. cit. 508. So that, when the 
cashier of the plaintiff bank received the money of the motorbus company as a 
deposit and entered the same in its passbook on the day of the robbery, he under- 
took on behalf of the bank to evidence such a contract with the motorbus company, 
and this was done with the authority or acquiescence of the bank, for precisely the 
same sort of contract had been previously evidenced in the same manner almost daily 
for a year and a half at the office of the motorbus company, with the knowledge of 
all the active executive officers of the bank. 

[3-6] But the defendant says that, notwithstanding the cashier actually acted 
as the agent of the bank, with the authority or acquiescence of the bank, in receiving 
the money of the motorbus company as a deposit and entering the same in the 
passbook of the motorbus company at its office thus evidencing the contract which 
springs from the acceptance by the bank of money as a deposit, yet the legal effect 
of the transaction was to make the cashier the agent of the motorbus company to 
cause the money to be actually deposited in the bank at its banking house; in other 
words, that it must be conclusively inferred that the cashier was acting as agent 
of the motorbus company and not as agent of the bank. This, in its final analysis, is 
only another way of saying that the contract entered into by the cashier of the 
bank on its behalf in accepting the money of the motorbus company as a deposit 
was null and void because ultra vires and in contravention of the statute. Such is 
not the law. The decisions in this state uniformly hold that an ultra vires contract, 
not wholly executory, though expressly prohibited by statute, is not void, but void- 
able only. Where the contract is wholly executed, it is not void, nor is it voidable at 
the instance of either the one or the other of the contracting parties, much less 
at the instance of a third party or a stranger. Where it has been fully executed 
by either the corporation or the other contracting party, it is not void, but voidable 
only. Certain it is that such a contract is not voidable at the instance of the party 
receiving the consideration of the contract, without a restoration of what was re- 
ceived. Hall v. Farmers’ & Merchants’ Bank, 145 Mo. 418, 46 S. W. 1000; Bank 
of Tupelo v. Stonum, 220 Mo. App. 152, 281 S. W. 110; St. Francois County Bank 
v. Hawn, 220 Mo. App. 889, 296 S. W. 1052; First National Bank v. Shewalter, 
153 Mo. App. 635, 134 S. W. 42; McClintock v. Central Bank, 120 Mo. 127, 24 S. 
W. 1052. 

In the Stonum Case, the court, having under discussion the transaction of a 
branch bank maintained in contravention of the statute here invoked, said: “We are 
also of the opinion that, since maintaining a branch bank is not malum in se, and 
our statute which forbids it attaches no penalty and has no provision making the 
contracts of a branch bank void or forbidding a suit by the parent bank upon causes 
of action that may arise from business transactions conducted through the branch 
bank, that such transactions are not void, and the fact that the transaction took 
place with the branch bank instead of the parent bank direct could not be used 
as a defense in the suit by the parent bank. The only party who can raise the ques- 
tion of the legality of the maintenance of the branch bank is the state in some 
form of action attacking the right of the bank to maintain a branch bank. As long 
as it is permitted to exist it is the agent of the parent bank, and its acts are binding 
both on the party dealing with it and the parent bank.” 

In the Hall Case, the plaintiff brought suit to set aside a deed made by the 
First National Bank of Trenton. The federal statute expressly forbade a national 
bank to purchase or hold real estate for the purpose for which the deed in question 
was made and accepted. The court held that, though the bank was incompetent by 
its charter to take the title to real estate, the conveyance to it was not void, but 
only voidable, and that the sovereign alone could object. The court refused to set 
the deed aside at the instance of the representatives of the grantor. In answer to 
the contention that the deed was never accepted by the bank, but was accepted only 
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by its cashier, the court said: “It was not necessary in order to an acceptance of 
the deed that the board of directors of the bank should have been called together, 
and then by resolution of the board accept it. Its acceptance by the cashier must 
be held to be the acceptance by the bank.” 

In the Hawn Case a note given to the bank for the purchase price of shares of 
stock of the bank was in suit. It was held that the note was not void though the 
transaction was forbidden by the statute. 

[7] Defendant further insists that the plaintiff bank, in receiving the deposits of 
the motorbus company outside the banking house, was engaged in the doing of an 
illegal, unlawful, and ultra vires act, and that the policy i in suit is void as an attempt 
by plaintiff to indemnify itself against loss arising out of a contemplated violation of 
the law by plaintiff. In other words, the defendant insists that the receiving of de- 
posits by plaintiff at a place outside the banking house was illegal, unlawful, and 
ultra vires, and that, if the policy be construed as intended to cover a loss arising 
out of that illegal or unlaw ful act or business, the — is void. A similar ques- 
tion was up for decision in Morehead Banking Co. Tate, 122 N. C. 313, 30 S. 
E. 341. In that case the plaintiff maintained a branch bic in violation of its charter 
powers, and the action was brought by plaintiff on the bond of the cashier of the 
branch bank given for the faithful performance of his duties as cashier. In dispos- 
ing of that case, the court said: 

“This Court would not be willing to sanction this practice of establishing branch 
banks or agencies to do a banking business unless they are expressly authorized by 
legislative authority contained in the charter. And any bank without having this 
express grant, undertaking to establish such branch establishments, will lay itself 
liab e to have its charter vacated; but this is a matter for the State, the Attorney 
General, and not for the defendants in an action in which they are trying to avoid 
the obligation of their contract with the plaintiff. * * * 

“So, the only question remaining to be considered is void on the ground of 
public policy. Usurious contracts are against public policy, and at one time the 
courts would not enforce them. Shober v. Hauser, 4 Dev. and Bat. 91, but this 
was because they were declared void by statute. The policy of the State is the 
same now that it was then. But, now, the contract is not void, but only the interest 
is forfeited. This is so, because it is so declared by our statute. Code, § 3836; 
Carter v. Ins. Co., at this term [122 N. C. 338, 30 S. E. 341]. Gambling contracts 
are void, but this is so because they are so declared by statute. Code §§ 2841, 
2842. Gooch v. Faucett at this term [122 N. C. 270, 29 S. E. 362, 39 L. R. A. 835]. 
There are other contracts, not only contrary to the policy of the State, but also to 
the public morals of the State, that the Court will not enforce. 

“But this contract is not one of those declared void by statute, nor is it one 
that affects the public morals of the State, which call upon the courts to withhold 
its process and judgment from enforcing it.” 

We have examined the cases relied on by defendant with respect to this point, 
and find the principle announced therein inapplicable in the present case. The act 
of the plaintiff in receiving the deposits of the motorbus company outside the bank- 
ing house, though ultra vires and in contravention of the statute, was not malum in 
se, nor criminal, nor did it affect the public morals. The policy is not a bond 
given to indemnify plaintiff against the consequences of doing an illegal act. Nor 
is it a bond given to induce the commission, or in consideration of the commission, 
ef an illegal act. It is a contract supported by a legal consideration, to indemnify 
the bank against loss sustained through robbery, larceny, theft, or holdup. Thus the 
cases relied on by the defendant are clearly distinguishable from the present case. 

[8,9] Defendant makes the further contention that the policy is to be con- 
strued as having been executed by the parties with the intent to cover and indem- 
nify the plaintiff against loss while engaged in carrying on its business in the 
normal way and in compliance with the law and with its charter powers, and not 
as an attempt by plaintiff to indemnify itself from loss while engaged in a contem- 
plated conduct of its business in an unusual way and in violation of the law, and 
that the policy so construed does not cover the instant loss. In support of this con- 
tention defendant invokes the rule, universally recognized, that, where a contract 
is fairly and reasonably open to two constructions, the one making it legal and the 
other illegal, the former must be adopted. We have already shown, however, that 
the policy construed as covering the instant loss is not illegal, but is a valid and 
binding contract. There can be no question that the instant loss is expressly covered 
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by the broad and comprehensive terms of the policy. We cannot exclude such loss 
from the coverage of the policy by implication, nor read into the policy by process 
of construction an exception or limitation in conflict with its express terms. This is 
not a surety contract but an insurance contract. It must be construed liberally in 
favor of the insured and strictly against the insurer. What ever else may be said 
as to the bank’s relationship to the money at the time it was lost by the robbery, the 
fact remains that the cashier, with the knowledge and acquiescence of the bank, 
actually received the money as the agent of the bank, and was transporting it to the 
banking house as such agent. The bank, through its cashier, was in the actual pos- 
session of the money, and whether it held the money as owner or as bailee or 
trustee— and surely it held it in the one capacity or the other—its loss was within 
the express coverage of the policy. 

The commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly affirmed. 

Becker and Nipper, JJ., concur. 

Haid, P. J., not sitting. 
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TOPICAL INDEX 


I. Control and Regulation in General. 

§ 4. CONSTITUTIONAI AND STATUTORY PROVISIONS. 

4—Statute authorizing change from assessment to legal reserve insurance companies held not 
unconstitutional as impairing obligations of contracts. Change from assessment to legal 
reserve company did not violate state or federal constitutional “aegis protecting vested 
rights. Wall et al v. Bankers Life Co. of Des Moines. (Ia.) ae disks GO 

4—Special statute authorizing dissolution of insurance company held ’ impliedly repealed by 
later general statutes. Statute providing for transfer to state comptroller of funds of de- 
funct insurance companies held not to deprive stockholders or their representatives of 
property without due process. Statute requiring claims against funds of defunct insurance 
companies to be presented to court of claims within year held valid as in nature of 
statute of limitations. Statute providing for transfer to comptroller of funds of defunct 
insurance companies held not invalid as divesting title of “substituted trustee.”’ In _ re 





GANG Kae CG ONG Do ost aes ai seems Orem eo cenis Ven e ote 833 
4—State law, requiring foreign insurance companies to conform investments to law respecting 

domestic corporations, held not unconstitutional as controlling their operations outside 

state. Biremen’s Ine. Co. of Newark, N..-J., v.. Dena. Gis Wid inn. nc eces sac vens 1074 


§ 8. RESOURCES AND SECURITIES. 

8—That deposit with insurance commissioner as guaranty for payment of policies was not 
required by statute held not to affect trust character of fund. State ex rel Gibson 
Atty. Gen. v. American Bonding & Casualty Co. (Ia.) ....... hints . 83a 


§ 12%. RECIPROCAL OR INTERINSURANCE ASSOCI ATION. 

12'%4—-Assessment of members of insolvent inter-insurance association held properly based on 
premiums earned, rather than liabilities assumed. Assessment of member of insolvent 
inter-insurance association on basis of premiums earned monthly held proper, though 
including losses in given month before date of policy issued therein. Assessment of mem- 
ber of insolvent interinsurance association held not erroneous, because including losses 
under policies issued before such member accepted policies. Assessment of member of 
insolvent -interinsurance association held not erroneous, because including losses by 
theft and pilferage, contended to be beyond association’s power to insure against. 
Member of insolvent interinsurance association cannot complain of judgment requiring it 
to pay only amount ratably assessed against it individually as joint judgment. Corporation 
joining interinsurance association is liable to ratable assesment on liquidation thereof, 
though not authorized to insure others. Corporation’s by-laws held to authorize trustee’s ap- 
pointment of agent to transact business of interinsurance association. Provision that 
judgment on levy of assessment against member of insolvent interinsurance association 
shall be without prejudice to further levy held proper. Fishback v. Bothell Bus Co. 
(Wash.) ‘ TAH Ss eee Wao at a oe eo 839 

§ 134%—STATE INSURANCE 

13%—Tract was not covered by hail insurance where verified statement describing number 
of acres in crop was not filed, nor did auditor act to subject land to premiums. Person 
seeking hail insurance has burden of seeing that necessary conditions are performed. 
McDonald v. Helgerson, Commissioner of Insurance. (S. D.) : 718 

13%—Hail insurance reported to deputy assessor, but not to county auditor, could not be re- 
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covered on mandamus against insurance commissioner. Ehly v. Helgerson, Commissioner 
of Hail Insurance. (S. D. 

13%4—County auditors are not agents of state or hail insurance commissioner tu accept notice 
of hail losses. Lessee of farm land could not on filing notice with commissioner 20 
months after hail loss demand adjustment, though county auditor advised him state was 
not liable. Larson v. Helgerson. (S. D.) 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 17. —— APPLICATION OF LOCAL LAWS. 

a = my be regulated by local law. Security Ben. Ass’n of Topeka, Kans., v. 

eising. 

17—State law held to authorize insistence on same proportion between foreign and domestic 
insurance companies’ holdings of other such arn. stocks and safer investments. 
Firemen’s Ins. Co. of Newark, N. J., v. Beha. (N. Y.) 

§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Insurance commissioner must refuse license to foreign insurance company unworthy of 
confidence for financial or other reasons. Statute, requiring insurance commissioner to 
refuse license to foreign insurance company not entitled to confidence for either 
financial or other reasons, held not void as establishing no certain test. Foreign 
insurance companies applying for licenses must show insurance commissioner facts 
bringing them within statute. Foreign insurance companies failure to show reasonable- 
ness of large increase in automobile insurance rates warranted insurance commissioner’s 
finding that increase was unreasonable. Insurance Commissioner’s finding that foreign 
insurance companies applying for licenses failed to furnish information requested held 
warranted. Insurance Commissioner may consider unreasonableness of automobile 
insurance rates on issue whether foreign insurance company applying for license is entitled 
to confidence. Foreign insurance companies applying for licenses must show reasonable- 
ness of large increase in automobile insurance rates without demand by insurance 
commissioner. Insurance commissioner may consider foreign insurance companies’ mem- 
bership in rate-making bureau in determining whether they are entitled to confidence as 
required to authorize issuance of licenses. Insurance commissioner, on foreign insurance 
companies application for licenses, must consider as whole reasonableness of increase in 
automobile insurance rates, applicants’ membership in rate-making bureau, and their 
failure to furnish information requested. Insurance commissioner’s finding that foreign 
automobile insurance companies applying for licenses were not entitled to confidence 
held justified. Superior Court cannot try facts found by insurance commissioner on 
foreign insurance companies application for licenses. Insurance commissioner, not court, 
must determine whether foreign insurance companies, stipulating for restoration of old 
automobile insurance rates after denial of licenses, are worthy of confidence. Aitna 
Casualty & Ins. Co. v. Sullivan, Insurance Commissioner Ch... i) *... 311 

20—Foreign Mutual Benefit Health and Accident Association, without capital ' stock, ‘having 
deposited $300,000 for protection of policies held entitled to do business within state. 
Mutual Benefit Health & Accident Assn. v. Lee State Insurance Commissioner. (Ore.)..1249 

§ 21. LOCAL FUNDS AND SECURITIES. 

.21—Creditors of insolvent foreign insurance company not dealing with American branch 
may share only in assets of foreign liquidators. Creditors of insolvent foreign insurance 
company dealing with American branch held entitled to interest on claims, though remain- 
ing creditors will receive less than 49 per cent of claims. In re People by Stoddard 
Cis. eas 

Il. Insurance Companies. 

(A) STOCK COMPANIES. 

§ 32. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

32—Charter amendment of stipulated premium insurance company to legal reserve company 
did not change corporate existence or affect its contract for sale of stock on commission. 
Charter amendment of stipulated premium insurance company, making it legal reserve 
company held not to create new corporation. Insurance company’s failure to have stock 
fully subscribed on becoming legal reserve company held matter for state, and not to 


affect liability for commissions on stock sales after change. Burns v. Western Protective 
Ins. 


Co. (Mo.) 

§ 33. CAPITAL AND STOCK. 

33—Stock sale after company became legal reserve insurance company held not void and com- 
missions could be recovered without attacking legality of reincorporation. Burns v. 
Western Protective Ins. Co. (Mo.) 

33—Compensation for services in selling stock of insurance company being promoted held 
payable only out of 15 per cent allowed company for expenses. Insurance company, while 
being formed, cannot contract for preliminary expenses beyond percentage allowed, and 
such expenses, after licensing of company, cannot be paid out of funds theretofore immune. 
Defense to action for services in selling stock of insurance company being formed, that 
more than 15 per cent of proceeds had been expended prior to employment, held proper. 
Charge that insurance company, after being licensed was liable on contract violating 
statute limiting expenses, held erroneous. Anchor Life & Accident Ins. Co. v. Taylor 


(Ohio) 

§ 38. PROFITS, DIVIDENDS AND SURPLUS. 

38—Divisible surplus under legal reserve life policies must be determined from exercise of 
legal discretion. Wall et al v. Bankers Life Co. (Ia.) 

38—‘‘Surplus” and “Surplus funds,” within state law limiting insurance companies’ investment 
thereof in other such companies’ stocks mean balance after deducting capital, liabilities, 
and unearned premiums “residue of the capital and the surplus money and funds.” 
men’s Ins. Co. of Newark, N. J. v. Beha. (N. Y.) 
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§ 41. INSOLVENCY AND DISSOLUTION. 

§ 43. ———-RIGHTS OF POLICYHOLDERS ON INSOLVENCY. 

43—Appointment of receiver for insolvent casualty company ‘“‘cancelled’’ or made policies be- 
come “‘void or cease” requiring return of unearned premiums to policyholder. Policy- 
holder held entitled to have claim for unearned premiums | established against insolvent 
casualty company’s deposit “‘for protection of policyholders.” Statute requiring reserved 
fund for unearned premiums held no bar to policyholder resorting to fund deposited 
for protection of policyholders. After appointment of receiver for insolvent casualty 
company, policyholder continued as “policyholder” to extent that his rights as such had 
then accrued. Claim of policyholder seeking to recover unearned premium on casualty 
company’s insolvency held on contract not for damages. State ex rel Gibson. Atty. 
Gen. ¥. American Bootie we Semry Co. CB) ans ins cctv ewes suasine sce 

43—Insurance contract does not become invalid because company aeceees becomes in- 
solvent. Johnson v. School Dist. No. 1 of Multnomah County et al (Ore.) 

§ 50. ————-ASSETS AND RECEIVERS. 

50—One appointed as “substituted trustee’ for defunct insurance company held in fact coli- 
quidator of company with superintendent of insurance. In re Atlantic Ins. Co. (N. Y.) 

50—Three of six directors of Russian Insurance corporation held not entitled to possession 
of surplus funds in hands of superintendent of insurance. —— by Beha, Superin- 
tendent of Insurance. (N. Y.) eee 

(B) MUTUAL COMPANIES. 


§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

52—Constitutional and statutory provisions authorizing changes in corporation law were es 

of insurance corporation’s charter. Wall et al v. Bankers Life Co. (la.) 

53. HANGING TO JOINT-STOCK COMPANY 

53—Rights and liabilities of assessment members and legal reserve members, on change from as- 

sessment to legal reserve company, were fixed by their respective contracts. After change 
from assessment to legal reserve company legal reserve members were not obliged to 
relieve assessment members from death loss assessments. After change from assessment 
to legal reserve company, future prospects could contract for legal reserve insurance free 
from burdens of assessment. ‘Aher change from assessment to legal reserve company, 
mortality of assessment members need not to figured on basis of entire membership. 
Statute authorizing change from assessment to legal reserve company prohibited agreement 
not to require assessment members to pay their own death losses. After change from 
mutual assessment to legal reserve company, premiums paid by legal, reserve members 
must be used for that particular insurance and surplus returned. After change from 
assessment to legal reserve company, losses under agreement not to require assessment 
members to pay their own death losses could not be paid as “operating expenses’’. After 
change from assessment to legal reserve company, assessment members could not have 
forfeiture provision applied to assessment members transferring to legal reserve plan. 
Equity court cannot interfere because insurance company, after change from assessment to 
legal reserve company used contingent fund from assessment for expenses where it later 
used larger amount received from legal reserve premiums for benefit of all members. Al- 
location of managerial costs between assessment members and legal reserve members was 
matter of managerial discretion, with which could not interfere, Court cannot interfere 
regarding allocation of managerial costs between assessment membership and legal reserve 
membership, where board acted intra vires and in good faith. In suit by assessment 
members, court could not interfere with good faith managerial discretion in handling 
insurance company’s investment expense charge. After change from assessment to legal 
reserve company, assessments sufficint to pay current assessment members’ death losses 
could be made. Wall et al v. Bankers Life Co. of Des Moines. (Ta.) 

§ 56. OFFICERS. 

—Bill to compel former insurance secretary to account for misappropriations on business 
written through agency of which he was member, joining members of agency as defendants, 
held not to misjoin defendants. Patrons Mut. Fire Ins. Co. of Michigan v. Holden et 
et al. (Mich.) : See ein nure 

§ 57. FRANCHISES AND POWERS. 

(2). Contracts of insurance. 
(3). —— Policies on cash premium or stock plan. 

57(3)—Mutual insurance companies held authorized to issue nonassessable policies, so 

long as they maintain statutory surplus, but failure to maintain surplus does not make 
ae ae vr assessable. Johnson v. School Dist. No. 1 of Multnomah County 
ec a ROOD hod nal wie- od US SA woe EO CTE oe ed LG Ten 

57(3)—Foreign mutual insurance companies may | issue nonassessable policies so long as they 
maintain statutory surplus; “such company.” Nonassessable policy of foreign mutual 
insurance company is not voided by subseauent depletion of assets and surplus. John- 
son v. School Dist. No. 1 of Multnomah County et al (Ore.) 

§ 61. INSOLVENCY AND DISSOLUTION. 

§ 63. HTS AND LIABILITIES OF MEMBERS ON INSOLVENCY. 

63—Insurance contract does not become invalid because company subsequently becomes in- 

solvent. Johnson v. School Dist. No. 1 of Multnomah County et al (Ore.) 

§ 65. ———-VOLUNTARY LIQUIDATION. 

65(1)—Testimony that insured’s broker informed insurer’s agent of misstatement 

in — held inadmissible. Schilling et al. v. St. Paul Fire & Marine Ins. Co. 


(U. S. ; 
§ 67. CONSOLIDATION. 











67—Association is not liable on policy, where after its consolidation with another, insured 
pays assessments to the other. Mutual Aid Ass’n. v. Poindexter (Ark.) 
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III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 

73—Newspaper, not its circulation manager, held general agent for insurance company under 


contract for sale by newspaper of insurance company’s policies. Marderosian v. 
Casualty Co. (Cal.) ‘ 4% sehr Ne 
73—‘‘Insurance agent’’ represents company, whereas “Insurance broker” 
Rose Inn Corp. v. National Union Fire Ins. Co. et al. (N. Y.) 

§ 75. IMPLIED AGENCY. 
75—Broker, holding himself out as general agent for insurer in soliciting plaintiff’s business, 
held company’s agent as to plaintiff. Benanti v. Security Ins. Co. of New Haven, Conn. 


(Mo.) 
§ 78. SCOPE AND EXTENT OF AGENCY. 
78—Newspaper, authorized to take risks without consulting insurer, held insure 
agent. Marderosian v. National Casualty Co. (Cal.) 
78—Agent represents insurer, and stands in its place in community. 
Co. v. Linn. (Ky.) 


78.—-Insurance company held ‘not bound by conduct of its agency’s clerk in 


represents insured. 


Continental Casualty 


assenting to 


request for policy and giving receipt for premium check. Persons dealing with clerks 

in insurance offices take risk in assuming their authority to make insurance contracts, 

unless justified by insurance company’s acts or negligent omissions. Globe & Rutgers 
Ss 


Fire Ins. Co. of New York v. McGinnis. (U. S.) 
§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1). In general. 
83(1)—Defendant insurance adjuster had burden of proving, where some items were over- 
valued, adjusted loss did not exceed loss because of some under valuations. Globe & 
Rutgers Fire Ins. Co. v. General Adjustment Bureau (N. 
83(1)—Defendant insurance adjuster had burden of proving, where some items were ‘over- 
valued, adjusted loss did not exceed loss because of some undervaluations. Globe & Rutgers 
Fire Ins. Co. v. General Adjustment Bureau. (N. Y.) 
§ 84. COMPENSATION OF AGENT. 
(1). In general. 
84(1)—-Insurance agency could recover reasonable compensation for services performed under 
invalid contract. Patrons Mut. Fire Ins. Co. of Michigan v. Holden et al (Mich.) 
(2). Right to commissions. 
84(2)—Percentage contract between corporation and insurance agency for writing 
held invalid, where made by corporate secretary who was member of agency. Agency 
held not entitled to commissions on assessments voluntarily paid to mutual insurance 
company before necessity of employing collectors. Patrons Mut. Fire Ins. Co. v. Holden 
et al (Mich.) ; 
(6). Actions for compensation. 
84(6)—-Agency with percentage contract must show that contract was ratified by quorum of 
disinterested directors of insurance corporation with full knowledge thereof. Evidence 
held not to show ratification by corporation of contract with agency giving it perpetual 
right to renewals. Patrons Mut. Fire Ins. Co. of Michigan v. Holden et al ( Mich.) 
§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 87. — IN GENERAL. 
87.—Insurance company may classify its agents giving more power to some than 
Connecticut Fire Ins. Co. v. Roberts. (Ky.) 
Insured should not be prejudiced by mistake of insurance agent. Evans v. 
Life Ins. Co. (Pa.) 
§ 88. GENERAL OR SPECIAL AGENTS. 
88—Insurance agent may employ solicitor, whose ministerial acts bind principal. Berry et al 
v. Pennsylvania Fire Ins. Co. (N. M.) 
88—-General insurance agent may delegate to sub-agent authority to do acts within ‘scope of 


former’s authority. Pennsylvania Co. for Insurance on Lives and Granting Annuities v. 
Home Ins. Co. of America. (Pa.) 


§ 90. — EFFECT OF PROVISIONS OF POLICY. 

90—Insured is chargeable with notice of limitations on agent‘s authority contained in appli- 
cation or policy. Connecticut Fire Ins. Co. v. Roberts. (Ky.) 

§ 91. — EFFECT OF INSTRUCTIONS TO AGENT. 

91—Act of general agent within scope of insurance business is binding on insurer, though 
in violation of agent’s authority, when insured has no notice of limitation on authority. 
Marderosian v. National Casualty Co. (Cal.) 

91—-Insured is bound by limitations on agent’s authority of which he has notice. Con- 
necticut Fire Ins. Co. v. Roberts. (Ky.) 

§ 92. — EVIDENCE AS TO AU THORITY. 

92—Evidence showed newspaper was vested with ostensible authority to do everything that 
insurer and its employees did in making insurance contract sufficient to fix 
liability. _Marderosian v. National Casualty Co. (Cal.) 

92—That plaintiff repaired automobiles not owned by insured under orders signed by insurer’s 
agent, held not to prevent recovery from company for work. Iroquois Auto Ins. Under- 
writers et al v. Stocker. (Ind.) on aWex 

(B) AGENCY FOR APPLICANT oR INSURED. 

§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—That insurance agent selects companies to carry risk does not make him insured’s agent. 
Rose Inn Corp. v. National Union Fire Ins. Co. et al. (N. 
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§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. ——~ IN GENERAL 

98—Insurance agent who procured insured’s application of part of insurance money to debt 
due bank was nevertheless agent of insurance company in : check to insured. 
George Washington Fire Ins. Co. v. Adams. (S. C.) ................. Lad sik arene 

§ 100. EVIDENCE AS TO AGENCY. 

100—Evidence held not to support that one making representations in which fire policy was 
issued was broker, but to require finding that he was solicitor for agency. Berry et al v. 
Pesmavivanin Fire: Tae: 600.) Gils Me) ood oka ciawas noha wack Gadededuawks bcnesthctesee 12 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Evidence held to show broker misrepresented insurance was placed, entitling plaintiff 
to reimbursement against broker for amount recoverable as if insurance had been placed. 
Statement by insurer’s inspector that company would not write burglary policy unless 
alterations were made held not to relieve broker from liability for misrepresenting insur- 
ance was placed. Evidence of forceful entry held sufficient to bring loss within burglary 
policy intended to be written by broker sued for misrepresenting policy was placed. 
Joseph, Inc. v. Alberti, Carleton & Co. Inc. et al. (N. Y.) 594 

103—-In action for breach of contract to insure property in company defendant represented, de- 
fendant had burden of proving plaintiff could not have recovered under policy if —, 
She see. | CORD 5 55K h SG eA poe dice Whines mein Se hw Be aaa inl sars) Sareiaeen ae 

§ 104. — + TO PROCURE INSURANCE AND LIABILITY THERE. 

IND 

104—Seller’s failure to insure tractor in accordance with alleged oral agreement is not act of 

negligence. Seller merely exercising option under conditional sales contract of insuring 


tractor is not held to exercise of good faith and reasonable care. Gober Motor Co. v. 
Morrow. (Ala.) 310 


104—That plaintiff was insurance broker did not prevent recovery from defendant of com- 


mission, he would have received had defendant accepted life policy as agreed. Parrott v. 
G. H. Mansfield Co, Inc. (Mass.) 


Wea Wig mein paw aati tisareine Rene iMac Su Sigs Sraoey tadih a a 886 
104—Instruction, to find for owner suing agent for failing to get insurance, if he did not use 
red — diligence or failed to notify owner, held not erroneous. In action for breach 
of contract to procure insurance, evidence held to warrant denial of directed verdict, 
and to support verdict. Feldmeyer v. Engelhart. (S. C.) 596 
104—Seller failing to insure automobile as agreed held not entitled, after automobile was 
stolen, to recover on note given therefor. Walcowich Bros. v. Hysaw. (Tex.) ........ 128 
§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT 
§ 109. - REPRESENTATION OF BOTH PARTIES. 
1 


09—-That insurance agent acted both for insurance company and for county commissioners 
did not authorize cancellation of policies by new board. King County v. United States 
Meschanie and Suinsers tas; Cac CW mene). sick coo ved eae dcielernnisgs Aokalew sau «ates 1002 

§ 111. UNAUTHORIZED AND WRONGFUL ‘ACTS OF AGENT 

111—Failure of agent of applicant for fire insurance to inform insurer of attempts to destroy 
buildings by incendiary fires and of embezzlements by him held ‘“‘concealment” constituting 
fraud rendering policy void. Insured could not recover fire loss under policy issued be- 
cause of concealment constituting fraud by insured’s agent, who made application. Davis 
Scoheld: np. :-v.. Awe tee. a: PR on oc So soc cava cd bee aero lnec-cuty es eeaes 

111—-Intentionally false proofs of loss and inventories furnished insurer after fire by insured’s 
agents held to void policy. Insured intrusting settlement of fire loss to agent who inten- 
tionally falsified proofs of loss and inventories could not recover upon policy by showing 
ignorance of fraud. Davis Scofield Co. v. Reliance Ins. Co. (Conn.) 

§ 112. RATIFICATION. 

112—-Insured, knowing that broker assumed to act as his agent in accepting notice of can- 
cellation and substituting another policy, could not ratify part of transaction and dis- 


afirm. semainder. Stuyvesant Ins. Co. v. Barkett: Cig.) c...c50 ccd vadesid cianveseen 456 
§ 113. NOTICE TO AGENT 
113—Notice to insured’s agent for keeping property insured that insurer would not renew 
policy was notice to insured. Retailers Fire Ins. Co. v. Jackson Gin Co. (Tex.) ...... 258 


IV.  Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 

114—Person can insure own life and make policy payable to whomsoever he pleases, though 
beneficiary has no insurable interest in insured’s life, is not intending to enter into wager- 
ing contract. Person may insure own life and make policy payable to fiance; man and 
woman engaged to be married have sufficient interest in life of each other as will sup- 
port insurance on life of one for benefit of other. Clements v. Terrell. (Ga.) ........ 3 

114—Life insurance .contract may be made payable to any one designated by insured, and 
rule applies to mutual aid associations, in absence of statute. American henanses Labor 


& Protective Inst. of Taxes et al. Wesley. (Tex.) .............. 32 
114—Insured to recover must have insurable interest and loss. Ramsdell v. Insurance Co. 
OX Deen PRE OE RE Oe osin BS race here. S ide ka eg alone Samide sS Seaeee se aen ees 62 


$ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
2)—-Surety on note has insurable interest in maker’s life. Beed v. Beed et al. (Iowa) 357 
2)—-Stockholder, owning 98 per cent. of corporate stock, had insurable interest in build- 
ing owned by corporation. Pacific Fire Ins. Co. v. John E. Morris Co. et al. (Tex.).. 732 
(3). Warehousemen and other bailees. 
115(3)—-Warehouseman held not estopped to assert interest in property represented by re- 
ceipts, as against insurer. Warehouseman is not bound by recitals of receipts as against 
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stranger to contract, such as insurer. Distillery company may insure its interest in 

property covered by its receipts, and proof of such interest or collection of insurance does 

not impair holder’s rights. Globe & Rutgers Fire Ins. Co. v. Frankfort Distillery (Ky.) 
(5). Mortgagor and mortgagee. 

115(5)—Insured mortgagee purchasing at foreclosure sale and becoming absolute owner held 
to have insurable interest at time of loss. First Nat. Bank of Croswell v. National Fire 
Ins. Co. (Mich.) 

(6). Vendor and purchaser. 

115(6)— No insurable interest was conferred on transferee obtaining automobile in violation 
of statute governing sale and exchange of automobiles. Compliance with statute regulating 
transfer of title to automobiles after theft and destruction of automobile held not to re- 
late back to validate theft and fire policy when issued. Barton v. Mercantile Ins. Co. of 
America (Kan.) .. 

115(6)—Consignee, who resold goods, had insurable interest after assignment ‘of bills. of lading 
to buyer but before delivery of goods. Ocean Marine Ins. Co. v. Lindo. (UV. 

115(6)—Seller of automobile assigning conditional Sale contract had, by reason of guarantee. 
ing payment thereof, an “insurable interest’ in automobile. Hassett v. Pennsylvania 
Fire Ins. Co. (Wash.) iat S tlee See De eaten oak ; preteens 

(8). Subjects of marine insurance. 

115(8)—Beneficial owner held not prevented from having insurable interest in vessel be- 
cause money invested therein was borrowed. . Policy on vessel, reciting plaintiff held con- 
tract to purchase vessel and was included in loss payable clause, showed plaintiff had 
insurable interest in vessel. Equitable owner of vessel under contract to purchase held 
not mere appointee to receive proceeds of insurance policy, reciting owner was permitted 
to insure for account of others. Ruby S. S. Corporation, Ltd. v. American Merchant 
Marine Ins. Co. (N. Y.) 

§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 

(1). In general. 

116(1)—Proposed contract of trustees of state insane hospitals, insuring superintendent’s life, 
held to involve wager, not justified by statutes. Englebert v. Verner et al (Ala.) 

116(1)—Person may insure own life and make policy payable to fiance; man and woman 
engaged to be married have sufficient interest in life of each other as will support 
insurance on life of one for benefit of other. Clements v. Terrell. (Ga.) 

116(1)—Firm of which insured was principal stockholder and principal executive officer 
had insurable interest in his life. Wellhouse v. United Paper Co. et al. (U. S.) 
116(1)—Corporation has insurable interests in life and health of its officers. May v. Rudell 
(Wash. ) 
(3). Brother and sister. 

116(3)—Brothers have insurable interests in lives of each other by 

alone. Century Life Ins. Co. v. Custer. (Ark.) 
(5). Creditors. 

116(5)—Creditor has insurable interest in debtor’s life to extent of indebtedness. Creditor’s 
right to insurance on debtor’s life includes advances made after he is named beneficiary. 
American Citizens Labor & Protective Inst. of Taxes v. Wesley. (Tex.) 

§ 117. ESTOPPEL TO DENY INTEREST. 

117—Lack of insurable interest under life policy can be raised only by insurer. Clements v. 
Terrell. (Ga.) 

117—Rules respecting waiver and estoppel do not affect insurer *s defense where insured had 
no insurable interest in property covered by policy. Barton v. Mercantile Ins. Co. of 
America (Kan.) 

§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 

121—Assignee of insured need not have insurable interest to maintain suit on policy. ween 
Arizona Co. v. California Ins. Co. of San Francisco. (Ariz.) 

121—Assignment of policies by insured to long-time personal friend and former es held 
valid and not wagering contract of insurance. Lyman v. Jacobsen. (Ore.) 

§ 123. EXTINGUISHMENT OF POLICY. 

123—-Action taken after loss of insured vessel could not affect insured’s insurable interest. 
Ruby S. S. Corporation, Ltd. v. American Merchant Marine Ins. Co. (N. Y.) 


799 


5 
123—Life insurance policy originally valid does not cease to be so by cessation of beneficiary’s 


interest in insured’s life, unless policy so provides. Wellhouse v. United Paper Co. et 
ab, Ce. Seb. : tat ; 


V. The Contract in Gonnnd: 

(A) . NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. P : 

124—Insurance policies are governed by same general rules as all contracts. Mee.ng of minds 
is prerequisite to valid insurance policy. Boyer v. United States Fidelity & Guaranty Co. 
(Cal.) ‘ 

124—Liife policy is sui generis ‘and governed by rules peculiar. to itself. In re Brotherhood of 
Locomotive Firemen and Enginemen. (La.) ’ 

§ 125. WHAT LAW GOVERNS. 

(1). In general. 4 - 

125(1)—Ljife insurance contract between resident of state and company organized and doing 
business in state is subject to state law; life insurance contract remains state contract, 
though taken over by foreign insurance company; that insured under life insurance con- 
tract caused foreign insurance company taking over contract to change beneficiary did 


not change contract from state contract. Pendleton v. Great Southern Life Ins. Co. 
et al. (Okla.) ; j 
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125(1)—Fire insurance contract on property in state is governed by state law. Johnson v. 
School Dist. No. 1 of Multnomah County et al. (Ore.) 
(2). Place of contract. 
125(2)—Policies held effective only on delivery, and their validity held determinable by law 
of place of delivery. American Nat. Ins. Co. v. Smith et al. ) 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
128—Insurance company or other corporation is not bound by contract, unless made by per- 
son actually or apparently authorized, or ratified by company. Globe & Rutgers Fire 
Ins. Co. of New York v. McGinnis. (U. S.) 
§ 139. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—-Where agent had no authority to write fire insurance in territory, agent could not bind 
insurer by making contract. New Hampshire Fire Ins. Co. v. Walker. (Ark.) if 
129—Insurer held not entitled to disavow action of agent in having beneficiary sign amendment 
oe no other applications were then pending. New York Life Ins. Co. v. Rogers 
(Md.) 
129—-Insurance agent, authorized to write policy, could adopt and ratify policy written by 
another, who signed _—* name. Miller v. American Ins. Co. of City of Newark, 
Mo 3. et a. £08 ; ne 
§ 130. APPLICATION. ‘OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—-Applicant for insurance had right to refuse policy which did not conform to verbal 
request of agent. Applicant for insurance may le use to accept policy substantially differ- 
ing from that applied for; tender of policy substantially different from policy applied for 
does not entitle insurer to recover premiums unless policy was accepted. Valid contract 
of insurance requires definite understanding as to amount of insurance, duration of risk, 
and premium to be paid. Farmers’ Mut. Hail Ins. Ass’n. of Iowa v. Hainer. (Nebr.). 
130(1)—-Binding insurance contract held not made when application was signed and medical 
examination made, where agent and doctor were not authorized to conclude insurance 
contract to knowledge of insured. Application for insurance authorizing insurer to make 
additional investigation held offer for insurance effective from date of medical examina- 
tion on final acceptance. Life insurance is contract requiring meeting of minds of par- 
ties. Contract of insurance held not completed, where insurer, under application author- 
izing further investigation, declined application day before applicant’s death on further 
information concerning applicant’s health. Insurer’s liability on insurance rejected held 
unaffected by failure to return premium with application, where premium was returned 
to company advancing same in accordance with applicant’s arrangement. Raymond v. 
National Life Ins. Co. (Wyo.) Sue's ad uetes re 
(2). Necessity of acceptance and approval. 
130(2)—-Application for life policy not being accepted, no contract for insurance was consum- 
mated. Guarantee Fund Life Ass’n. v. Barclay. (Tex.) 
(4). Effect of delay. 
130(4)—-Delay in passing on application for life insurance held not acceptance by insurer 
which will support action ex contractu. Evidence of insurer’s rejection on November 8 
of application conditionally accepted October 4 and of distance between insurer and 
branch office and applicant’s place of work sustained finding that insurer acted within 
reasonable time. Raymond y. National Life Ins. Co. (Wyo.) 
(6). Effect of acceptance and approval. 
130(6)—-Application for tornado policy, when made out and signed by insurer’s general ageuts 
and accepted by insured, became binding contract. Gaetze et al. v. St. Paul Fire 
& Marine Ins. Co. (S. D.) ‘ ; 
(7). Offer to insure and acceptance. 
130(7)—Insurance company’s managers, supervising newspaper’s sale of its accident policies, 
are assumed to have approved circular delivered by newspaper solicitor to insured. Sign- 
ing of insurance contract, not stating date when effective, and delivery thereof to gen- 
eral agent, with premium, created contract binding on insurer. Marderosian v. National 
Casualty Co. (Cal.) he 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)-—Oral agreement to make and deliver insurance policy is binding insurance contract. 
L. Lewitt & Co. Inc. v. Jewelers’ Safety Fund Soc. (N. Y.) 
(3). Merger in policy subsequently issued. 
131(3)—Admission of evidence that agent for insurer, previous to or at time insurance was 
written, promised to transfer policy, held erroneous. Globe & Rutgers Fire Ins. Co. of 
New York v. McIntosh. (Ky.) 
§ 132. BINDING SLIPS OR MEMORANDA. 
132—-Agent empowered to make and issue policies, may agree for temporary insurance. Agent, 
furnished with forms stating when accident and illness insurance should become effective 
had apparent authority to make contract by filling in blanks. Gibson v. Continental 
Casualty Co. (Ark.) 
§ 133. FORM AND REQUISITES OF POLICY. 
133—Petition held to state cause of action for breach of contract to insure property in com- 
pany defendant represented. Stevens v. Wafer. (Tex.) 
§ 134. PAPERS ACCOMPANYING POLICY. 
(1). In general. 
134(1)-—Certificate by beneficiary paying premiums of amendment declaring other applications 
were not pending did not render life policy ineffective. Signing of insured’s name by 
beneficiary paying premiums to amendment prohibiting other applications held not 
modification of amendment. New York Life Ins. Co. v. Rogers (Md.) ee 
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(2). Necessity of attaching copy of application. 
134(2)—-Statute requiring life insurance policy to contain entire contract held applicable to 
representations in application for reinstatement of policy. New York ae Ins. Co. 
v. Rosen et al. (N. Y.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Policies held effective only on delivery, and their validity held determinable oy law of 
Place of delivery. American Nat. Ins. Co. v. Smith et al. (Tex.) .. 
(5). Acceptance and effect thereof. 
136(5)—Insured, retaining possession of policies for several months before their cancellation, 
must be held as matter of law, to have accepted them. Pugh, R. G. & Co. v. Ahrens. 
(Ark.). a3 ; ; See 
136(5)—Monthly reduction clause in automobile fire policy cannot be evaded by failure to 
read it. Home Ins. Co. v. Bennett. (Tex.) 
§ 137. PAYMENT OF PREMIUM OR DUES, 
(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)—Delivery of life policy and payment of premium while in good health made policy 
immediately effective. Where insured was given two policies, with privilege of selecting 
one, death after mailing check to agent for premium, together with one of the policies, 
created liability. Pennsylvania Co. for Insurance on Lives and Granting Annuities v. 
Home Ins. Co. of America. (Pa.) 
(3). What constitutes payment in general. 
137(3)—Premiums may be paid mere insurance broker, if he is agent of company authorized 
to receive payments. Payment of premium to sub-agent of insurance company whom 
general agent authorized to deliver policies, and who prepared proofs, was sufficient pay- 
ment to company. Insurer cannot deny authority to collect premium of agent to whom it 
has intrusted policy for delivery, where insured relies on agent’s authority. Pennsylvania 
Co. for Insurance on Lives and Granting Annuities v. Home Ins. Co. of America. (Pa.)1115 
(4). Payment by note or check. 
137(4)—Agent’s delivery of policy taking note for premium held authorized, where insured 
was not notified of want of authority and agent’s a required settlement for 
premium. Reliance Life Ins. Co. v. Pearson et al. (Ark. 621 
§ 138. VALIDITY IN GENERAL. 
(1). In_ general. 
138(1)—Newspaper’s failure to procure license to sell insurer’s policies held no defense to 
action in insured against insurer. Marderosian v. Maryland Casualty Co. (Cal.) .. 749 
138(1)—Parties to insurance contract may make any agreements they see fit, and courts will 
enforce terms thereof, if not against public policy or specific law. Boyer v. United 
States Fidelity & Guaranty Co. (Cal.) 
(2). Discrimination between insurants. 
138(2)——-Promise by broker to release defendant from agreement for sale of stock if defendant 
would take out insurance on officer’s life held invalid “valuable consideration or inducement 
not specified in policy.”” Parrott v. G. H. Mansfield & Co. Inc. (Mass) 
§ 139. LEGALITY OF OBJECT. 
139—Robbery insurance policy held not void as indemnifying against law violation, if con- 
strued to cover deposit received by insured bank ¥ depositor’s office. Wellston Trust 
Co. v. American Surety Co., of New York. (N. Y.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS 
(1.) In general. 
141(1)—-Insurance company failing to demand return of policy or notify insured of in- 
validity held estopped to deny valid policy was delivered. Insurer failing to notify in- 
sured of agent’s want of authority within reasonable time after delivery becomes bound 
by policy. Reliance Life Ins. Co. v. Pearson et al. (Ark.) 621 
141(1)—That defendant sent plaintiff notice that his application for life policy as written was 
accepted did not preclude defendant for contending that no contract was consummated. 
Guarantee Fund Life Ass’n. v. Barclay. (Tex.) 
(4). Estoppel of insured. 
141(4)—Member of mutual fire insurance company is bound by terms of policy, including by- 
laws made a part thereof. Kennedy v. Farmers’ Alliance Ins. Co. et al. (Kamns.) ....1158 
§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—Chancery Court has jurisdiction to reform insurance policy to conform to agreement 
actually made. Insurance policy not insuring person or property intended because of 
mutual mistake held properly reformed. First Nat. Bank of Croswell v. National Fire 
Ins. Co. (Mich.) 
143(1)—Rule binding insured by terms of policy held inapplicable to proceeding for refor- 
mation. Hould v. Maryland Casualty Co. (N. H.) 
143(1)—Insured, renewing policy at increased premium under representation company ‘would 
pay for non-confining illness without limitation, held entitled to reformation, where 
through mistake or fraud rider imposed limitation. Liberty Jife Ins. Co. v. Woodward 
(Tex.) 
143(1)—Evidence that policy was changed as requested, but that purchaser overinsured prop- 
erty, destroying security, did not show such mutual mistake in not protecting security 
would authorize reformation. Puryear et al. v. Home Ins. Co. of New York et al. 
(Va.) : : 
(3). Fraud and mistake in general. 
143(3)—-Policy may be reformed for mutual mistake or fraud of one party and mistake of 
other but evidence must be clear. Kitchen v. Yorkshire Ins. (o. et al. (Ky.) 
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143(3)—Mistake of parties to insurance policy must be mutual to warrant reformation. Hayes 
v. Netherlands Ins. Co. of the Hague, Holland. (La.) cee Rie ee oe ae ee Sk ot ie oe 949 





construing antecedent contract, did not effectuate intention of parties. ie mistake 
in issuing wrong form of policy may be corrected by reformation. Hammel v. United 
bitinn Sanity: Se :Gasaritiy SO ; UM oso ik cceus ts els eins oSn hai 59 de gba Se cates 117 
143(3)—Rule that reformation of executed contract may be had only for mutual mistake, 
or mistake on one side and fraud on other, applies to insurance policies. Creditors named 
in ordinary loss payable clause held not entitled to reformation of fire policy without evi- 
dence of fraud or mutual mistake. Welch et al v. Sun Underwriters Ins. Co. (N. C.). 709 
143(3)—Mere omission to read or know contents of instrument does not bar reformation 
for mistake or fraud. L. Lewitt & Co. Inc. v. Jewelers’ Safety Fund Soc. (N. Y.) 
143(3)—Policy which does not contain real agreement, due to fraud or mutual mistake, may 
be reformed. Liberty Life Ins. Co. v. Woodward (TGE.) 2... cc cic eek tet e cc eccwes 770 
(4.) As to property or interest covered. 
143(4)—Claim that mistake in making indemnity policy cover only one building was uni- 
lateral, in that agent understood that he was insuring one building, could not be sus- 
tained under finding to the contrary. Hould v. Maryland Casualty Co. (N. H.) ...... 810 
143(4)—Renewal policy covering theft of jewelry in custody of named salesmen held sub- 
ject to reformation to cover also jewelry in custody of another salesman, as provided by 


uw 
o 
w 


old policy. L. Lewitt & Co. Inc. v. Jewelers’ Safety Fund Soc. (N. Y.) pee nse 583 
143(4)—Policy incorrectly describing location of insured property may be reformed. Miller 
v. American Ins. Co. of City of Newark, N. J. et al. (U. S.) ..........0-0. 000s 434 


(6). As to term and duration of policy. 
143(6)—Reformation of tornado policy, to show different date than that mentioned therein, 
held properly denied absent insurer’s mistake. Gaetze et al v. St. Paul Fire Marine 
as Se RC OD eae SR CLL Chae Oke Roache ESSER ence nds bos Raew ee eed CEEKE ORS 715 


(7). Necessity of reformation. 
143(7)—Bill to reform life policy, to make plaintiff sole beneficiary, held properly dismissed, 
in view of other adequate relief. Makowiec v. Prudential Ins. Co. of America. (N. H. }1102 
(8). Right to reformation. 
143(8)—Failure to read policy not conforming to agrecment is not negligence as matter of 


law. Hould v. Maryland Casualty Co. (N. Hi.) 22... 662 i. ences ee ss . 810 
143(8)—Plaintiffs named in ordinary loss payable clause, by founding cause of action in 
complaint on fire policy as issued, elected to rely on said policy. Welch et al. v. 
Seti: MO ROER BURR Nie INO oes ale > earsore a aie ONS ee PRR Re hin oe Dd a eS RS 709 
143(8)—Reformation of fire policy for mistake requires clear and convincing proof of mistake. 
Puryear et al. v.. Home Ins. Co. of New York et al. (Vai)... nncccccccsucneces 733 
143(8)—Insured’s failure to discover that renewal policy contained ‘different vacancy rider 
held not to defeat a to reformation; ‘renew policy’. Martin v. American Ins. Co. 
(Wis.) seis cate auains Wha rate ectore RG ae teed BL woe Weare liar aaa Sree Terai a et nie) om area itasainre 994 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Standard vacancy permit held no bar to renewal of permit for “temporary unoccu- 
pancy during absence of family or pending rental or change of tenants.’ Martin v. 
American Ins. Co. (Wis.) Sa elesHih eee Ae lee CME SCRE ore ER AUNTS PROCS OE PAE 994 


(2). Powers of agents and brokers. 
144(2)—-Clause in policy prohibiting waiver or alteration of conditions except by indorse- 
ment by officer of insurer held void. Insurance agent, with authority to issue and de- 
liver policies and accept premiums, can bind insurer in representation that theft policy 
covered diamonds at certain place. United States inane & Gu nanny Co. v. Taylor. 
(Tex.) ates ye nlia geen SAN able Sew ee AN Tees pe weg a 
§ 145. RENEWAL. 
(1). In general. 
145(1)—Notice to apply for renewal of policy, application and acceptance thereof, held to 
constitute binding contract for renewal insurance, under conditions and terms of prior 


policy. Agreement to renew policy implies continuance of terms of existing policy, in 
absence of evidence that change was intended. L. Lewitt & Co. Inc. v. Jewelers’ 
Safety Fund. Soc. (N. Y.) ‘ ea hudP aes ko a oa nage GTh ee MeN ee pee 583 


(2). Powers of agents. 
145(2)—Insurance agency’s employe, given general authority by gin company’s president to 
keep gin insured, held without apparent authority as insurer’s agent to make agreement to 
renew policy. Retailers Fire Ins. Co. v. Jackson Gin Co. (Tex.) .... Sadat 


(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 


(1). In general. 
146(1)—Insurance contract must be construed in light of all uncertainties when executed, 
without regard to result in particular instance. American Ins. Co. v. Mattox. (Ala.) ..1138 
146(1)—Insurance policies must be interpreted as other written contracts, where language 
used is clear and explicit. National Benev. Soc. v. Harris. (Ark.) ..... ........... 
146(1)—Conditions affecting risk are more strictly enforced than those relating to manner 


of establishing loss. Connecticut Fire Ins. Co. v. Roberts. (Ky.) .... 463 
146(1)—Accident policy must be interpreted according to its true purpose and * goneet c 
had reason to suppose it was understood. Continental Casualty Co. v. Linn. Ky.) 546 


146(1)—Interpretation of term in marine policy must be accorded in light of manifest arbus 
of assured and assurers. Quinlivan v. Northwestern Fire & Marine Ins. Co. (U. S$.) ..1213 
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(2). Language of policy. 
146(2)—In construing particular provision « policy, other provisions may be resorted to. 
Hartford Fire Ins. Co. v. Empire Coal. Min. Co. (U. S.) 
(3). Liberal or strict Brent omg 
146(3)—Insurance policies using doubtful language must be construed favorably to insured. 
National Benev. Soc. v. Harris. (Ark.) 
146(3)—-LInsurance contract is to be construed most strongly against insurer. Intention of 
parties governs in insurance contracts. Gibson v. Continental Casualty Co. (Ark.) ..1223 
146(3)—Courts in case ambiguous insurance contract will adopt construction most fa- 
vorable to insured. Liability under policy for accidental death will not be destroyed by 
language of exception unless clear and free from reasonable doubt. Insurance policy 
must be so construed as to effectuate rather than defeat indemnification. Any reasonable 
construction preventing defeat indemnification must be placed on policy Court must so 
_— accident policy as to make it of some substantial value, Masonic Accident Ins. 
v. Jackson. (Ind.) 764 
146(3)—Doubt, whether property in adjacent building is covered by fire policy, will be resolved 
against insurance company. Chicago Fire & Marine Ins. Co. v. Newman. (Ind.) . .1148 
146(3)—Insurance contract should be construed liberally in favor of insured. Garvin v. 
Union Mutual Casualty Co. (Ia.) 
ee policies are construed most strongly against insurer. Riser v. Federal Life 
Ins. ‘o. (Ia.) 
146(3)—Insurance contract is construed most strongly against insurance company making 
it. Connecticut Fire Ins. Co. v. Roberts. (Ky.) 
146(3)—Rights under Kentucky insurance contract may not be defeated, unless contract 
clearly so provides. Security Ben. Ass’n. of Topeka, Kan., v. Reising, (Ky.) 
ee FR nye for marine insurance are to be liberally construed in favor of insured. 
Howell v. Globe & Rutgers Fire Ins. Co. (N. Y.) 
146(3)—Robbery policy covering loss of money or securities in transit must be liberally con- 
strued in favor of insured and strictly against insurer. Wellston Trust Co. v. 
ican Surety Co. of New York. (N. Y. 
146(3)—Forfeitures of life insurance policies are not favored. Doubtful provision in life 
policy should be resolved against insurer. Canales v. Uvalde Mutual Aid Ass’n. No. 1 
et al. (Tex.) 
146(3)—Insurance policies are liberally construed in favor of assured. Where language of 
policy is ambiguous, and capable of two constructions, a upholding assured’s 
claim is adopted. Old Colony Ins. Co. et al. v. Hardaway. (Tex.) 5 
146(3)—Doubtful provisions of insurance contract are considered most favorably to in- 
sured. forfeitures of insurance policies are not favored. Minnesota Mut. Life Ins. 
Co. v. Marshall. (U. ee 
146(3)—Exception clause of Marine policy must be construed against insurers. 
Northwestern Fire & Marine Ins. Co. (U. S. 
146(3)—Insurance policy will be a if possible. Flannagan v. Northwestern Mut. Life 
Ins. Co. (Va.) Bee 
(4). Standard ‘policy. 
146(4)—Rule requiring reasonable doubt arising from language of policy to be resolved against 
insurer is inapplicable to terms incorporated pursuant to law. Wilcox v. Massachusetts 
Protective Assn. Inc. (Mass.) 
§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Ambiguous notation on policy by life insurance company will be construed against in- 
surer. Beco v. People’s Industrial Life Ins. Co. of Louisiana. (La.) | 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—Copy of premium note set out in fire policy held not “true copy” required by statute, 
and precluded insurer from eae defense of non-payment. Nolte v. Security Ins. 
Co. of New Haven, Conn. (Ia.) 
151(1)—Failure to attach riders before time of fire, due to fault of insurers, did not pre- 
clude their consideration as part of policies. Klass v. Boston Ins. Co et al. (N. J.) 500 
151(1)—Group insurance certificate delivered to employee held not to constitute contract, but 
is mere evidence thereof. Portions of group insurance certificate devoted to employer’s 
statements amplifying certificates vs inadmissible as not part of contract. Seavers v. 
Metropolitan Life Ins. Co. (N. 
(2). Application as part of he contract. 
151(2)—Ljife policy and application constitute contract. Boyer v. United States Fidelity * 
Guaranty Co. (Cal.) 
» 352. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In_ general. 
152(1)—By-laws of insurer association held part of certificate under application making by- 
laws part of contract. Assured held chargeable with notice of by- law, made part of con- 
tract, reducing insurance if engaged in more hazardous occupation under classification in 
named manual. Assured accepting policy without seeking information concerning by- 
law made part of contract cannot avoid by-laws because not oe information. South- 
ern Travelers Assn. v. Boyd (Tex.) ; a 
§ 153. USAGES OF BUSINESS. 
153—Policyholder held entitled to benefit of company’s custom to give notice of due dates of 
premium notes, regardless of provision in notes waiving right to notice. Lane et al v. 
New York Life Ins. Co. (S. 
153—Theft policies covering automobiles held by dealers for sale should be construed with 


reference to dealer’s custom in disposing of cars. Fidelity Union Fire Ins. Co. v. Bellew- 
Satterfield Co. (Tex.) 
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§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—Insured, requesting insurance with no specifications as to policy, and agreeing to offer 
for issuance of “trip policy” will be assumed to intend ordinary policy. Insured, spe- 
cifying that steamer should be ‘“‘fully insured” will be assumed to intend that term be 
given ordinary use in marine insurance. Smith et al v. Automobile Ins. Co. of Hart- 
ford (Conn.) 

155—Policy may be shown as taking effect subsequent to its date because of failure to comply 
with some condition precedent. Newman v. National Fire Ins. Co. (Miss.) 

§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 

(1). In general. 

156(i)—Prospective purchaser, paying damages resulting from her negligent operation of 
car, could not recover against motor company’s indemnity insurer under policy contain- 
ing indorsement which limited insurance to named insured. Whether prospective pur- 
chaser operating motor company’s automobile was agent was immaterial as regards 
company’s indemnity insurer under indorsement limiting policy to insured. Holton v. 
Eagle Indemnity Co. (N. C.) 

156(1)—Contract created by policy with mortgagee clause will be held one between insurer 
and insured and mortgagee; insurer cannot avoid liability because mortgagee under 
terms of contract known to insurer takes possession of insured’s automobile in accordance 
with contract. Anderson et al. v. United States Fire Ins. Co. (N. D.) 

(4). Insurance ‘‘for whom it may concern.” 

156(4)—Rider to marine insurance contract, stating insurance was “for whom it may con- 
cern” eliminated provision prohibiting change of interest and embraced interest of per- 
son ultimately appearing concerned, who could obtain benefit of policy. Marine policy 
for whom it may concern covered damages to insured or conditional buyer and as- 
signee of ie and buyer could recover proceeds. Howell v. Globe & Rutgers Fire 
Ins. Co. . 

§.. 157.. -S0 BJECT MATTER INSURED IN GENERAL. 

157—Policy against loss on merchandise in insured’s warehouse for which insured may be 
legally liable held only to cover insured’s liability. Orient Ins. Co. v. Skellet Co. 


Co: a 
§ 161. P ROPE RTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
§ 163. DESCRIPTION OF PROPERTY. 
(Y%). In general. 
163(14)—Fire policq covering stock of soft drinks and other articles usual to line of business in- 
cluded pool tables and other fixtures. Martino v. Phoenix Fire Ins. Co. of Paris, France. 


Additions and new structures. 

163(2)—Policy does not cover subsequent additions to building, unless so providing ex- 
pressly or by necessary implication. Dixie Fire Ins. Co. v. Minick. (Ky.) 

163(2)—Fire policy on “‘brick building, extensions, and additions,’ held to cover brick building 
and extensions and additions, whether brick or frame construction. Colin et al v. Hamil- 
ton Fire Ins. Co. of City of New York. (N. Y.) 

163(2)—Whether addition to main building is covered by policy depends on language of 
policy as applied to actual situation and property’s use. Frame building, joined to brick 
building by steam pipes, held addition, policy describing property insured as brick building 
and additions attached thereto including permanent piping and heating fixtures. Insurer 
cannot question that fire policy describing premises as brick building and additions attached 
by permanent piping and heating fixtures covered frame building so attached, where it 
—— that policy covered it as requested. Old Colony Ins. Co. et al v. Hardaway. 
(Tex. . 

§ 4, DE SCRIP TION OF TITLE OR INTEREST. 

(2). Property held in trust or on commission. 

164(2)—Goods rejected by buyer, but retained subject to seller’s orders, were “Held in 
Trust” within buyer’s fire policy. B. N. Exton & Co. Inc., v. Home Fire & Marine Ins. 
Co.) alo CN. x.) “nes eae bate 

§ 165. DESCRIPTION OF LOCATION. 

165—Merchandise in insured’s warehouse, 38 feet from store building, held within fire policy 
covering ‘stock in additions and extensions and yards within 100 feet distant. i 
Fire -& Marine Ins. Co. v. Newman. (Ind.) 

§ 175. COMMENCEMENT OF RISK. 

175—Marine policy “fat and from” home port attaches as soon as becoming effective. Risk 
under marine policy covering voyage ‘‘from’’ one port to another commences only af- 
ter voyage begins. Risk under policy covering policy “from’’ home port to port of des- 
tination did not attach when vessel sank at wharf, where she had gone to take cargo. 
Insurer’s tender of policy and demand for premium held consistent with claim of no li- 
ability for sinking of vessel before commencing voyage. Smith et al v. Automobile 
Ins. Co. of Hartford (Conn.) 

175—Builders’ risk policies held not effective before construction had begun, though old 
buildings destroyed by fire was to furnish part of materials. Builders’ risk held to 
take effect on date issued only in case building at that time was in process of con- 
struction. Newman vy. National Fire Ins. Co. (Miss.) ; 

§ 176. TERM AND DURATION OF RISK. 

§ 177 —— TERM FIXED BY POLICY IN GENERAL. 

177—-Undertaking to insure against fire for five years for premium payable in installments 
was not to insure from year to year but for five-year — American Ins. Co. v. 
Austin. (Ark.) a ; see Bee 
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177—Railroad superintendent’s letter to employee held to terminate employment for purpose 


of canceling group insurance policy; ‘‘Notice”’. Greeley v. Ajtna Life Ins. Co. (Wash.) 931 


$ 178. VOYAGE OR TIME POLICIES OF MARINE INSURANCE. 

178—Marine insurance did not run out because vessel failed to discharge insured cotton on 
first call at port of destination owing to congested condition of port. Under “warehouse 
to warehouse” clause in marine insurance, risk did not terminate on cotton was de- 
posited in custom house. Ocean Marine Ins. Co. v. Lindo. (U. 

§ 179%. LOANS ON POLICIES. 

17934—Provision of pledge contract, authorizing cancellation of life policy for nonpayment of 
loan at maturity, held void. Failure of insurer to return payment of past-due interest 
on loan for which paid-up policy was pledged constituted waiver of default. Correspond- 
ence relative to past-due interest on loan did not constitute compliance with law requiring 
notice before forfeiture of policy. Forfeiture of life policy for nonpayment of interest on 
loan could be effected only by notice, with formal tender of amount due insured. Jasper v. 
Mutual Life Ins. Co. of New York. (La.) 


VI. Premiums, Dues and Assessments. 


§ 181. RIGHT OF INSURER TO PREMIUMS. 
181—Applicant for insurance may refuse to accept policy substantially differing from that ap- 
plied for; tender of policy substantially different from policy applied for does not entitle 


insurer to recover premiums unless policy was accepted. Farmers’ Mut. Hail Ins. Ass’n. 
of Iowa v. Hainer. (Nebr.) 


§ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment. 
186(2)—Holder of accident policy held not entitled to grace for payment of premiums under 
statute requiring — for grace in life policies. Hatton et al v. Mutual Health & 
Accident Ass’n. (T We 32% : 
186(2)—-Under provisions of life policy, second annual premium held payable one "year ‘after 


date of policy, notwithstanding delay of three months in delivery, thereof. Sellers v. 
Continental Life Ins. Co. (U. S.) .. Po acute ier 


(3). Payment to agent or broker. 
186(3)—Life insurer putting into agent’s hands its printed receipts cannot, after agent made 
collections, claim agent had no authority to issue receipts. Insurer held liable for return 
of sum collected by agent with apparent authority nine months after life policy never 
issued, was applied for Wuertz v. Life & Casualty Ins. Co. of Tennessee. (La.) 
(4). Payment of check or order. 
186(4)—Insurer’s agent having accepted insured’s postdated check in payment of premium 
and remitted insurer’s share, with knowledge that insured then had no money in bank, 
premium was paid. Liberty Life Ins. Co. v. Moore (Tex.) .. 
186(4)—Where life policy did not prescribe form of payment of dues, insured had ‘right to 


give, and insurer to receive, check in payment. State Life Ins. Co. of Indianapolis, Ind., 
v. Nolen. (Texas.) 


$ 187. NOTES FOR PREMIUMS. 
(1). In general. 
187(1)—Evidence not showing lette1; written for assured constituted election by assured 


to rescind contract, peremptory instruction for ene suing on premium aw: held 
proper. White v. ’Goudchaux. (Tex.) ; 


(2). Fraud or misrepresentation. 
187(2)—-Assured, not returning or offering to return life policy or otherwise showing re- 
pudiation, until long after discovering it was misrepresented, could not assert misrepre- 
sentation as defense to action on premium note. White v. Goudchaux. (‘lex.) 
§ 195. LEVY AND COLLECTIONS OF ASSESSMENT. 
(2). Notice of assessment. 
195(2)—Mailing written notice of assessment against insured did not constitute notice to in- 
sured, as required by by-laws. By-laws providing that notice be given members of in- 
surance association of assessments by mailing or delivering card required actual notice. 
Canales v. Uvalde Mutual Aid Ass’n. No. 1 et al. (Tex.) 
§ 197. ENFORCEMENT OF ASSESSMENT. 
(1). In general. 
197(1)—-Statute placing venue of suits to collect insurance assessments in county of mem- 
ber’s residence held not to impair contract of state with subsequently organized corpora- 
tion as to policy requiring payment of assessments elsewhere. Midwest Mut. Ins. 
Ass’n. v. De Hoet. (Iowa) 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Insured may treat contract as rescinded by wrongful forfeiture of policy for non- 
payment of premium and recover premiums paid with interest from dates of payment. 
Security Life Ins. Co. of America v. Matthews. (Ark.) ... 
198(1)—As respects recovery of premiums, clause that mortgagee shall pay premium if mort- 
gagor defaults creates independent contract. Where insurer canceled fire policies after 
mortgagee paid premiums on insurer’s demand, mortgagor being insolvent, mortgagee 
could recover unearned premiums; ‘“‘Privies.”” Refuge Cotton Oil Co. v. Twin City 
Fire Ins. Co. (Miss.) 
198(1)—Holders of life policies, ‘void where contracts were entered into, by virtue of failure 
of insurance company to secure permit, held entitled to return of ee paid. Insured, 
where without fault, may recover premiums paid on policy void ab initio. That holders of 


policies might recover thereon by estoppel or statute in Texas held not to defeat recovery 
of premiums paid, where contracts were void under law of place of making. That insur- 
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ance company had paid claims on similar void policies held not to ae 
from recovering premiums paid. American Nat. Ins. Co. v. Smith et al. 
(2). Failure to issue or deliver policy. 
198(2)—Agent’s apparent authority to receive payments rendered insurer liable therefor, 
where policy was never issued. Life insurer, not protesting when receiving application, 
cannot claim insured cannot recover amount agent wrongfully collected because application 
was executed by wife without husband’s authority. Wuertz v. Life & Casualty Ins. 
Co. of Tennessee. 
(6). Actions. 
198(6)—Evidence as to insurer’s fraud in securing contract for insurance held insufficient 
for submission to jury. Metropolitan Life Ins. Co. v. Hall (Miss.).... 
198(6)—Admission of applications, not accompanying policies, and of other evidence, to prove 
making of contracts in Mexico, held not error in suit evolving right to return of premiums 
on ground policies were void under Mexican law. American Nat. Ins. Co. v. Smith et al. 
(Tex.) 


VII. Assignment or other transfer of Policy. 


§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—-Change of beneficiaries was not necessary in order to assign — payable to insured’s 
estate. Shawnee State Bank of Topeka v. Royal Life Ins. Co. of Des Moines. (Kan.).. 

§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Assignments of life insurance policies in manner and form provided by policies held 
valid and binding. Shawnee State Bank of Topeka v. Royal Life Ins. Co. of Des 
Moines. (Kan.) 

§$ 213. CONSTRUCTION OF ASSIGNMENT 

213—Assignee of fire policy can acquire no greater rights than assignor had at time of assign- 
ment. Westchester Fire Ins. Co. of New York v. Federal Nat. Bank. (Okla.) 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEES. 

§ 222 ——- TRANSFER AS COLLATERAL SECURITY. 

222—-Insured’s transferring life policies as collateral security was not equivalent to designa- 
tion of another beneficiary. Where insured transferred life policies as collateral se- 
curity, on his death, beneficiary had vested right to proceeds subject to bank’s lien. 
Where insured transferred life policies of which wife was beneficiary as collateral se- 
curity for debt, on insured’s death, policies occupied position of surety for payment of 
debt. Where life policies transferred as collateral security occupied position of surety 
for insured’s debt secured also by other collateral, wife, beneficiary, could have the other 
collateral applied to debt first. Farracy v. Perry (Tex.) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 
226—Right of insured to withdraw must be reserved in policy or given by statute. As respects 
cancellation right that marine policy included fire loss did not make it “fire policy”. 


County having no right to cancel policy could not recover premium paid thereon. King 
County v. United States Merchants & Shippers Ins, Co. (Wash.) 

§ 228. RIGHT OF INSURER TO CANCEL 

228—Instruction requiring insured’s consent to cancellation of policy held error, where pol- 
icy te insurer to cancel without insured’s consent. Stuyvesant Ins. Co. v. 
kett (Ky.) 

228—Instruction requiring insured’s comgent to cancellation of policy held error, where pol- 

1 


icy permitted insurer to cancel 
Barkett (Ky.) 

228—Statute as to effect of breach of condition held not to affect insurer’s right ‘of cancellation. 
Yearnd v. Northern Ins. Co. of New York. (Mich.) 

228— oueaing agent could not waive right to cancel fire policies, unless waiver was written on 
or attached to policy. Southern Oil & Tar Co. v. Great Lakes Ins. Co. (U. S.) 

§ 229. NOTICE TO CANCEL 

(1). Necessity of notice. 

229(1)—Defective cancellation of policy may be ratified and strict policy notice waived. 
Beaumont v. Commercial Casualty Ins. Co. (Mich. ) 

229(1)—Fire policy requirement of five days’ notice of cancellation to insured must be 
strictly. followed, and mere entry on company’s books or instruction to agent is insuffi- 
cient. That insurance companies’ agent marked fire policies cancelled on records and 
credited unearned premiums held ineffective, absent cancellation notice. Insured’s ac- 
ceptance of substituted policies after loss occurred held not waiver of required five days’ 
written notice of cancellation. Rose Inn Corp., v. National Union Fire Ins. Co. et al. 
CN, = 


thout insured’s consent. Stuyvesant Ins. Co. 


(2). Sufficiency of notice in general. 

229(2)—Notice of cancellation must be according to policy provisions, peremptory, explicit and 
inconditional. Theft policy held not cancelled by insurer’s agent’s letter expressing 
desire to be relieved at certain time. Beaumont v. Commercial Casualty Ins. Co. 
(Mich.) 

229(2)—Casual statement by ‘insurer’s inspector cannot constitute notice to “ow required 
for cancellation. Joseph, Inc. v. Alberti, Carleton & Co. Inc. et al. (N. Y. 

229(2)—Fire policy requirement of five days’ notice of cancellation to insured must be strictly 
followed, and mere entry on company’s books or instruction to agent is insufficient. 
Attempted service on insured of written notice of cancellation of fire policy by registered 
mail was ineffective. Rose Inn Corp. v. National Union Fire Ins. Co. et al. (N. Y.) 

(3). Notice to agent or broker. 
229(3)—Notice of cancellation by insurer to broker merely authorized to procure insurance 
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is not notice to insured. Notice of cancellation to broker intrusted by owner with duty 
of keeping property insured and obtaining other insurance in lieu of cancelled policies 
is notice to — —— broker substitutes another policy. meareraae Ins. Co. 
v. Barkett (Ky.) . ; 
229(3)—-Authority of insurance agent, employed by. insured to procure ‘specific insurance, 
terminates with procurement of policy, and he has no implied authority to receive no- 
tice of cancellation. Notice of cancellation of policy to company’s agent is not notice to 
insured, unless agent is also insured’s agent. Rose Inn — v. National Union Fire 
Ins. Co. ob a. (i Es) ; 
(4). Authority of agent ‘to waive notice. 
229(4)—-Insurance agent held without authority to accept notice of cancellation of policies 
and substitute new policies therefor without giving insured five days’ written notice. Rose 
Inn Corp. v. National Union Fire Ins. Co. et al. (N. Y. ; 
§ 234. RATIFICATION OF INVALID CANCELLATION. 
234—Insured accepting policy substituted by broker for canceled poiicy ratified acts 
broker. Stuyvesant Ins. Co. v. Barkett (Ky.) ; 
234—Defective cancellation of policy may be ratified and_ strict. ‘policy notice waived. 
Insured’s letter expressing surprise that insurer’s agents proposed to cancel policy, and 
stating that further payments would be withheld until receipt of credit memorandums 
for refund held not ratification of defective cancellation. Beaumont v. Commercial 
Casualty Ins. Co. (Mich.) 
235. EVIDENCE OF CANCELLATION. 
235—Evidence held to sustain finding that automobile liability policy was not rescinded be- 
fore plaintiff was injured by automobile. Burke v. Cerra (American Mut. Casualty 
Co., Garnishee). (Mo.) econ ns stby bo ko RORine es beanies 
235—Waiver by insured of requisite ‘five days’ written notice of cancellation of fire policy 
will not be presumed from ee surrender of policy. Rose Inn Corp. v. National Union 
Fire Ins. Co. et al. (N. Y ae 
235—Evidence sustained jury’s Cini in action on fire policy that insurance com any failed 
to give notice of cancellation before date of fire, and had notice of removal oF plaintiff’s 
goods. Girard Fire & Marine Ins. Co. v. Mallard. (Tex.) : 
235—Evidence of cancellation of burglary policy after burglary held inadmissible. Schubach 
v. Américan Surety Co. of New York (Utah) : 
235—Fire insurance policy sued on held, under evidence, to have been canceled. Miller v. 
American Ins. Co. of City of Newark, N. J. et al. (U. 
§ 243. OPERATION AND EFFECT OF SURRENDER. 
243—If fire policies were not cancelled before fire, insured’s subsequent surrender thereof to 
insurers did not extinguish right to recover thereon. Rose Inn Corp. v. National Union 
Fire Ins. Co. et al. (N. Y.) SMG ED aay) aa 
§ 246. RESCISSION BY AGREEMENT OF ‘PARTIES. 
246—Right ordinarily exists to cancel certificate of insurance by mutual consent. Wall et al 
v. Bankers Life Co. -(Ia.) 
246—Evidence to prove cancellation of fire policy by mutual consent held erroneously ex- 
cluded in suit by assignee on ground notice was not given to assignee. Fire policy may 
be cancelled at any time before loss by agreement between parties; immediate payment of 
unearned premium is not essential to validity of agreed cancellation. Westchester Fire 
Ins. Co. of New York v. Federal Nat. Bank (Okla.) . 
§ 248. RECISSION BY INSURED OR BENEFICIARY. 
248—Assured in proper case may rescind contract evidenced by policy and premium note, 
on discovering false representation respecting sick benefits. White v. Goudchaux. (Tex.) 
IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 
A) GROUNDS IN GENERAL. 
252. REPRESENTATIONS. 
253. -—— IN GENERAL. 
—Insured’s answers in application for insurance, transcribed in good faith, and certified 
to by applicant, must be construed as written. Insured cannot be heard to say that he 
did not understand eee questions in creer, Flannagan v. Northwestern Mut. 


( 
S 
§ 
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53 


Life Ins. Co. (Va. 
255. MATERIALTY. 
255—Fact is “material” to consideration of insurance contract, when it so increases risk as to 
— influence issuance or premium. Davis Scofield Co. v. Agricultural Ins. Co. 
(Conn. 
§ 256. — EFFECT OF MISREPRESENTATION. 
(>. general. 
256(1)—One inducing issuance of void policy by deceitfully false statement cannot compel 
insurer to accept risk and revive policy by changing beneficiary. Provision of life insur- 
ance application that any false statement if material to risk, or if made with intent to 


deceive, bars recovery on policy held valid. Boyer v. United’ States Fidelity & Guaranty 
Co. (Cal.) Z 


§ 261. EFF ECT. 
261—Concealment by insured of material fact affecting risk known to insured and unknown 


to insurer is fraud, rendering policy voidable. Davis Scofield Co. v. Agricultural Ins, 
Co. (Conn.) 


§ 262. FRAUD OR FALSE SWEARING ON OBTAINING INSURANCE. 
262—Statute providing that policy and application shall constitute entire contract does not 


deprive insurer to right to rescind for a to defraud it. Goldstein v. New York 
Leen See CR TR ci. zeke waa 
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§ 263. WARRANTIES. 

§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Statements by insured in life policy are to be construed as representations and not 
warranties in absence of fraud. Misrepresentations in application must have been in bad 
faith to avail insurer as defense where statements are construed as representations not 
warranties. New York Life Ins. Co. v. Smith (Okla.) 

265—Insured’s statement he owned 100 per cent interest in land and crop insured against 
hail constituted warranty and where false plaintiff’s good faith was immaterial. Citizens 
Ins. Co. of Missouri v. Bailey (U. S.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 273. SEAWORTHINESS OF VESSEL. 
273—There is implied warranty in policy of marine insurance that vessel is seaworthy at 
inception of risk; policy of marine insurance does not attach, if vessel, is unseaworthy 
at inception of risk; as between owner and insurer, burden of proving breach of war- 
ranty that vessel is seaworthy at inception of risk rests upon insurer. Zillah Transp. Co. 
v. Astna Ins. Co. et al (Minn.) 
§ 274. DESCRIPTION OF BUILDING IN GENERAL. 
274—Where fire policy otherwise sufficiently identified buildings, — as to locaton 
did not avoid policy. Weinstein v. Star Ins. Co. of America. (N. 
§ 280. DESCRIPTION AND CONDITION OF GOODS. 
280—Fire policy cannot be defeated merely by erroneous statements without intent to de- 
ceive. Morgan et al v. Union Automobile Ins. Co. (Wash.) 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 
282(1)—Provision of Automobile fire policy requiring unconditional and sole ownership must 
be construed in light of condition known to insurer when policy was issued. Provision 
requiring unconditional and sole ownership by insured makes policy void only at in- 
surer’s option. Anderson et al. v. United States Fire Ins. Co. (N Roam 
(2). Character of title or interest in general. 
282(2)-—-That insured, having pecuniary interest equaling or exceeding amount of insurance, 
does not have absolute and exclusive title, is immaterial. Interest of insured’s president 
in stated quantity of whisky insured held immaterial. Globe & Rutgers Fire Ins. Co. v. 
Frankfort Distillery (Ky.) 
282(2)—Insured stockholder, owning 98 per ‘cent. of corporate stock had “Ownership interest” 
in building owned by corporation within policy limiting insurer’s liability to insured’s 
ownership interest. Pacific Fire Ins. Co. v. John E. Morris Co. Oe CRO: 2ic.. ee 
282(2)—-Whether croppers has present vested interest in growing crop insured against 
hail depended on parties’ intention. Citizens Ins. Co. of Missouri v. Bailey (U. S.) 41 
(13). Vendor and purchaser of personal property. 
282(13)—Statement insured owned 100 per cent. interest in land and crop was false, where 
— _ contracted to purchase interest. Citizens Ins. Co. of Missouri v. Bailey 
( 
§ 286. SPECIAL ‘CIRCUMSTANCES AFFECTING RISK. 
286—Representation that insured, who previously made claim under “robbery” policy, had not 
claimed indemnity for burglary or theft, held to avoid robbery policy. Nosonowitz v. 
Eagle Indemnity Co. (N. Y.) ; ; 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Insurer against fire may provide against overinsurance. Connecticut Fire Ins. 
Co. v. Roberts (Ky.) so ia ght, inched 5 stars 3. Se 
288(1)—That insured, in application for tornado policy, stated there was no other insurance 
on property would not defeat recovery, - insurer was not injured. Gaetze et al 
v. St. Paul Fire & Marine Ins. Co. (S : Gate Pattest in 9 
(Cc) MATTERS RELATING TO samaee INSURED 
§ 291. HEALTH AND PHYSICAI, CONDITION. 
(1). In general. 
291(1)—Stipulation in policy as inducement to insured, intended to be ground of forfeiture, 
must exclude other general grounds and be construed in lieu of others. et 
Life Ins. Co. v. Cleveland’s Adm’r. (Ky.) 
291(1)—-Life insurer, issuing policy less than $5, 000 without | examination, cannot resist 
payment*because of misrepresentation regarding health except in cases of fraud. Hol- 
brook v. American Nat. Ins. Co. (N. C.) 
291(1)—Defense because of insured’s misstatements in application for policy was applicable 
as to second policy to which copy of examination was attached. Flannagan v. North- 
western Mut. Life Ins. Co. (Va.) see Aes 
(2). Effect of statutory provisions. 
291(2)—Contract in which insurer foregoes forfeitures allowed should be given effect, pre- 
mium being reasonable and consistent with statute and public ae arene 
Life Ins. Co. v. Cleveland’s Adm’r. 
(5). Good or sound health. 
291(5)—Defense based on sound health provision of life policy defeats action if manera 
by evidence. National Life & Accident Ins. Co. v. Vann (Tex.). ; 
§ 292. MEDICAL ATTENDANCE. 
292—Insured’s failure, in answering question as to medical or surgical attention, to mention 
aay — held not false statement. Missouri State Life Ins. Co. v. Le Fevre 
(Tex 
292—Mere mechanical administration of remedy which person cannot administer to himself 
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does not constitute “‘consultation”’ within insurance application, Physician’s procurement 
of another physician to give him blood test and administer hypodermic injections held not 
consultation within application for life yes “consult.” Atlantic Life Ins. Co. v. 
Stringer et al (U. S.) 147 
292—-Insured’s statement that she had received no medical attention held not false because 
of there seennere of the eyes. Ward v. Standard Accident Ins. Co. of fmcons: 
Mich. ( 
§ 298. INTEREST OF ASSURED OR BENEFICIARY. 
298—Words “relationship brother,” in application for life policy, held “statement” within 
agreement that any false statement with intent to deceive would bar recovery. False state- 
ment in woman’s application for life policy that male beneficiary was her brother held 
made with intent to deceive, within agreement barring recovery in such case. Materiality 
of false statement intended to deceive is immaterial where policy bars recovery if false 
statement is material to acceptance of risk ‘or’? made with intent to deceive. Boyer v. 
United States Fidelity & Guaranty Co. (Cal.) ‘ ; ‘ .1010 
§ 301. OTHER EXISTING INSURANCE. 
301—Applicant’s failure to characterize as accident insurance life insurance policy providing 
for double indemnity on accidental death was not false answer to question as to other 


accident insurance carried; ‘“‘insurance on life.’’ Provident Life & Accident Ins. Co. v. 
Rimmer (Tenn.) 


X. Forfeiture of Policy Sow Sivedk of Prominers Wesvents, Senenenh 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 
§ 306. CONDITIONS SUBSEQUENT. 
§ 309. ——- EFFECT OF BREACH. 
309—Under statute, causal relation betwee, breach of condition and loss is necessary to de- 
feat recovery on fire policy. Yearnd v. Northern Ins. Co. of New York. (Mich.) 
309—Insured’s violation of stipulations and covenants in fire policy rendered it void as to 
him. Welch et al v. Sun Underwriters Ins. Co. (N. C.) 
§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Nonpayment of premiums or assessments. 
310(2)—Pending negotiations with policyholder concerning premium paid agent insurance 
company could not declare forfeiture without extending —— 4 
Bryson v. National Travelers Casualty Co. of Des Moines. "1229 
310(2)—Notice that premium note was due failing to state sien po to pay short 
rates did not suspend policy. Nolte v. Security Ins. Co. of New Haven, Conn. (Ia.) 1149 
310(2)—Notice of cancellation for nonpayment of premium cannot be served before premium 
becomes due, and notice of cancellation thereafter is insufficient. Policy authorizing 
cancellation for nonpayment of premium on five days’ written notice refers to notice 
after failure to pay premium. Ruby S. S. Corporation, Ltd., v. American Merchant 
Marine Ins. Co. (N. Y.) ; Saas care are eats 
310(2)—Nonpayment of premium terminating accident policy by terms thereof, prevented 
recovery thereon without necessity of association’s proving notice of maturity of premium 
was given. Hatton et al v. Mutual Health & Accident Ass’n. (Tex.) 
310(2)—Notice of intention to claim forfeiture of life policy if premium was not paid on due 
date held sufficient, though forfeiture could not be had until expiration of period of grace. 
That formal notice requiring payment was not given before expiration of extension period 
held immaterial, as regards right to forfeit life policy for nonpayment of premium on 
due date. Dreeben v. Mutual Life Ins. Co. of New York. (U 
310(2)—Failure to pay insurance premium when due ipso 7 forfeits policy. 
Monarch Accident Ins. Co. of Springfield, Mass. (U. 
§ 311. PARTIES AFFECTED BY FORFEITURE OF peace 
(1). In general. 
311(1)—Insured’s creditors, named in ordinary loss payable clause of fire policy 
titled to recovery on policy, where insured could not. Welch et al v 
Ins. Co. (N. C.) 
311(1)—Creditor enforcing ‘policy ‘indemnifying against loss from liability. for ‘negligence for- 
feits insurance, if there has been breach of conditions. Weatherwax v. Royal Indemnity 
Ca. GH. ¥.3 
(3). Mortgagees ‘and their assignees. 
311(3)—Right of assignee of mortgage under loss payable clause of insurance policy could 
be defeated without consent by act of insured directly with insurer or indirectly with 
wrongdoer. Insurer could not permit insured to settle with wrongdoer, so as to defeat 
rights of mortgagee under loss payable clause, by invoking settlement as release of liability 
under policy. Remedial System of Loaning v. New Hampshire Fire Ins. Co. (Ky.) ...1266 
311(3)—‘“‘Union Mortgage Clause” creates relation of insurer and insured between mortgagee 
and insurer independent of contract with mortgagor. Under union mortgage clause, no 
act of mortgagor after inception of policy, if unknown to mortgagee, will invalidate in- 
surance against mortgagee. Mortgagee’s rights to recover loss under union mortgagee 
clause held not invalidated by mortgagor’s acts whether prior or subsequent to inception of 
policy. Mortgagor in obtaining policy on own interest as owner, is not agent of mortgagee 
protected under union mortgage clause. Insurance of mortgagee’s interest under union 
mortgage clause is independent contract based on legal consideration to pay extra premium 
and assign mortgage if paid. Mortgagee under union mortgage clause is not bound 
by mortgagor’s representations in applying for policy on own interest. Mortgagee under 
union mortgage clause is protected only where act of mortgagor or owner invalidating 
policy is unknown to him. Mortgagee is not protected under union mortgage clause if 
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knowing of mortgagor’s act invalidating policy or having such knowledge as would induce 
prudent person to make inquiry. Mortgagee under union mortgagee clause held charge- 
able with knowledge that insured premises were unoccupied precluding recovery on fire 
policies. Mortgagee under union mortgage clause is chaegesiie with full knowledge of 
conditions discoverable by ordinary diligence. Union Trust Co. of Ellsworth v. Philadel- 
pose Rise «e — Biarine «Sam. 450, RMEMMRO FS SE) ocho cons oe wees Sea rs Basis Oe wana 
311(3)—Insurers held liable to mortgagee under standard mortgagee clauses in fire policies, 
notwithstanding transfer of possession to receiver in bankruptcy, insured’s failure to give 
immediate notice of loss, and subrogation clauses. Banks holding trust receipts for 
insured merchandise held not mortgagees, within mortgagee clauses in fire policies. 
Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn., et al. (N. Y.) ....... 
311(3)—Insurers held liable to mortgagee under standard mortgagee clauses in fire policies, not- 
withstanding transfer of possession to receiver in bankruptcy, insured’s failure to give 
immediate notice of loss, and subrogation clauses. Banks holding trust receipts for insured 
merchandise held not mortgagees, within mortgagee clauses in fire policies. Greenwich 
Bank v. Hartford Fire Ins. Co. of Hartford, Conn. et al. (N. Y.) ...............0. 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 311%. STATUTORY PROVISIONS. 
311%—Provision of standard fire policy, that additional insurance, ‘‘Whether valid or not’’, re- 
lieves insurer, if conflicting with statute precluding forfeiture, unless breach of warranty 
exists at time of loss, would prevail over it. Struebing v. American Ins. Co. of Newark, 
N. J. (Wisc.) 5 nig <6 Gee eae RR RE ieee = WE areal agente etal are 
§ 316. BUILDINGS IN GENERAL. 
316—Assured’s false warranty that building insured contains no metal flues generally 
renders fire policy void, where policy so provides. National Union Fire Ins. Co. v. Case 
& Risner (Ark.) 3 Salas 
§ 319. CHANGE IN USE OF BUILDING. 
(1). In general. 
319(1)—Insured’s use of basement as dance hall and of outbuilding for gambling held increase 
of risk avoiding fire policy covering dwelling. Fleet v. National Fire Ins. Co. of Hartford, 
Conn. (La.) : TRS Oe ae re Pe | ee a eS ye ey et I 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Where fire policy in statutory form was in insured’s possession at all times, insured 
was bound by provision exempting insurer from liability where house became vacant. 
Provision exempting fire insurer from liability for loss while house was vacant 
was valid stipulation. Where fire policy in statutory form was in insured’s possession 
at all times, insured was bound by provision exempting insurer from liability where house 
became vacant. Greene et. ax. v. Agta Ems. Co: Ci: Gl) ck vices cdarsevess aac 
323(1)—-Insurer could not «defeat fire policy for owner’s failure to occupy premises, unless 
showing failure was material to risk or contributed to loss. Fidelity Union Fire Ins. 
Co. v. Pruitt. (Tex.) aah Tac a ceaph a oe pA APS i Gk ire Pua aie Gea oe aaeh Sia integra AER Vee Tae 
(3). What constitutes vacancy or nonoccupancy. 
323(3)—Farm left by occupant, who returned occasionally but did not occupy house, held 
‘“‘unoccupied”’ within fire policy. Union Trust Co. of Ellsworth v. Philadelphia Fire & 
SERS, Ue, Se PND he hag eee aan Baa 58 CRON one be Aie aie Dad Meee Pee ce 
§ 328. CHANGE OF TITLE OR INTEREST. 
. (1). Nature and effect of condition. 
328(1)—Provision avoiding fire policy for change of interest in property will be upheld. Mes- 
ser v. American Eagle Fire Ins. Co. (Ky.) eae ‘ 5 
328(1)—Rider to marine insurance contract, stating insurance was “for whom it may con- 
cern” eliminated provision prohibiting change of interest and embraced interest of per- 
son ultimately appearing concerned, who could obtain benefit of policy. Defense to 
action on marine policy, payable to whom it may concern, alleging property was trans- 
ferred without insurer’s consent, held insufficient. Howell v. Globe & Rutgers Fire 
on: “Ce: (a. S.) 


iN. . 





328(1)—-Appointment of receiver in bankruptcy held not transfer of ‘“‘possession,’’ rendering 
fire policies void. Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn. et al. 
CN. “¥.) 


328(1)—Stipulation in fire policy against change in interest of assured was valid. Contin- 
ental Ins. Co. v. Michaels. (Tex.) aed Sth ae ark iene tea ee epee 
(2). What Constitutes Change of Title or Interest in General. 
328(2)——Judicial sale of property after confirmation vests equitable title in purchaser, and 
constitutes change in title or interest of insured forfeiting fire policy. Insured, if retain- 
ing interest whereby he suffers entire loss by destruction of property, does not forfeit pol- 
icy by change in title or interest. If owner retained right to redeem property sold un- 
der judgment, there was no change of title or interest forfeiting insurance. Messer v. 
American Eagle Fire Ins. Co. (Ky.) ae TRO er 7 hace’ 
328(2)—Insurer cannot take advantage of conditional sale of insured’s automobile 
and declare forfeiture, where sale was cancelled and automobile restored before loss. 


Anderson et al. v. United States Fire Ins. Co. (N. D.) 
328(2) 


No recovery could be had under fire policy, where interest of insured at time of des- 
truction of automobile had changed from owner to that of mortgagee. Continental Ins. 
Co. v. Michaels. (Tex.) Pee a cage eed : 

(5). Contract for sale. 
Written agreement to sell insured property and putting purchaser in possession, as 


tenant, avoids fire policy requiring unconditional and sole ownership. Levin et al. v. State 
Assur. Co. Ltd., et al. (N. 


328(5) 
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328(5)—Right of exchange of automobile sold held immaterial, as regards violation of fire 
policy to be void on change of interest. Whether sale contract of automobile insured was 
executed by insured held immaterial, as regards recovery under policy void for change in 
interest of insured. Continental Ins. Co. v. Michaels. (Tex.) : 

(10). Assignment for benefit of creditors and proceedings in bankruptcy. 

328 (10)—Appointment of receiver in bankruptcy held not transfer of “possession,” rendering 
fire policies void. Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn. et al. 
(i. Ya 

(13). Levy of execution or other process. 

328(13)—-Sale to mortgagee named in loss payable clause on execution under foreclosure de- 
cree did not violate condition against change of title or interest. Patten et al. v. 
oe Fire & Marine Ins. Co. (Mo.) oi 

(14). “Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Commencement of foreclosure proceedings by mortgagee named in loss payable 
clause breaches condition as to commencement of such proceeding. Patten et al. v. 
Springfield Fire & Marine Ins. Co. (Mo.) 

328(14)—Insurer, paying fire loss to lien creditor held not entitled to " subrogation because 
of notice of sale while property in custodia legis. Raleigh Hardware Co. v. Williams 
et al. (W. Va.) 

§ 329. CHANGE OF POSSESSION. 

329—Policy taken out by partnership held not avoided for change of possession after dissolu- 
tion, by fact that remaining partner made conditional arrangement for sale of business 
which was discontinued before property burned. Change of possession does not avoid 
fire policy if possession is returned before loss occurs. Atlas Assur. Co. sae v. 
Cotter (Ky.) 

329—-Contract created. by policy with, mortgagee clause will be held one between insurer and 
insured and mortgagee; insurer cannot avoid liability because mortgagee under terms of 
contract known to insurer takes possession of insured’s automobile in accordance with 
contract. Anderson et al. v. United States Fire Ins. Co. (N. D.) 

§ 330. INCUMBRANCES. 

(1). In general. 

330(1)—-Mutual fire policy on incumbered personal property was void without agreement in- 
dorsed thereon in accordance with requirement of by-law. ney v. Farmers’ Alliance 
Ins. Co. et al. (Kans.) = 1158 

§ 333. SPECIAL CAUSES INCREASING RISK. 

(1). In general. 

333(1)—Fire policy of township mutual insurance company was forfeited by taking addition- 
al unauthorized insurance on building; agreement to pay fire loss on personal property 
did not constitute waiver of forfeiture as to building covered by additional unauthorized 
insurance. Pierowicz v. Farmers’ Mut. Fire Ins. Co. (Minn.) 

§ 334. PRECAUTIONS AGAINST LOSS. 

(1). In general. 

334(1)—Robbery of insured bank’s custodian while not provided with guard held not covered 
by robbery policy requiring guard. Failure of insured bank’s employees to carry out in- 
structions to provide guard for custodian delivering money held not “‘unforeseen contin- 
gency” preventing forfeiture of robbery policy. Security State Bank v. Royal Indemnity 
Co. (iam) . ; 

334(1)—Statutory proviso ‘that failure to lock automobile shall not defeat recovery ‘of insur- 
ance held not to invalidate warranty clause. Hart v. British America Assur. Co. 
(Mo.) 

334(1)—Theft of dealer’s car, left standing unlocked while agent went to interview prospective 
purchasers, held within theft policy covering property “Transported in ordinary course of 
business,” but excluding property not locked when unattended. Fidelity Union Fire Ins. 

Co. v. Ballew-Satterfield Co. (Tex.) ; Seas : 1057 


§ 335. KEEPING BOOKS. PAPERS AND SAFE. 
(1). Nature, validity and operation in general. 
335(1)—Violation of inventory and iron-safe clause of fire insurance policy held no defense to 
action on policy. Fidelity Phenix Fire Ins. Co. v. Hyden (Ky.) 
(2). Taking inventory. 
335(2)—Book in which invoices for merchandise received were entered held sufficient inventory 
within fire policy. Massachusetts Fire & Marine Ins. Co. v. Schneider (U. S.) 
(3). Keeping books of account. 
335(3)—Books are sufficient, under warranty in fire policy, if bookkeepers can ascertain pur- 
chases and distinguish cash and credit transactions. Failure of books to show specific 
goods sold for cash was not breach of insured’s warranty to keep books, where items 
showed credit sales and amounts collected from cash sales. Hartford Fire Ins. Co. v. 
Isbell (Ala.) 
335(3)—Dishonest books for purpose rs deceiving customers or creditors held insufficient to 
establish liability under theft policy. Courts should not take restricted view of clause 
of insurance policy requiring keeping of books and accounts. Licht v. New York Indem- 
nity Co. (N. Y.) 1070 
335(3)—Dishonest books for ‘purpose of deceiving customers or creditors held insufficient to 
establishing liability under theft policy, Courts should not take restricted view of clause 
of insurance policy requiring keeping of books and accounts. Licht v. New York In- 
demnity Co. (N. Y. 
335(3)—While bookkeeping clause of fire policy should be givert legal effect parties’ intent 
should be sought, and reasonable, practicable application of clause made to facts. Clause 
of fire policy, as to keeping books requires insured, in good faith as prudent man, to keep 
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books usual and necessary in ordinary conduct of his business. Insured’s failure to record 
cash sales in detail, and keep slips in safe held not breach of iron-safe clause. 
Massachusetts Fire & Marine Ins. Co. v. Schneider (U. S.) 
(4). Keeping books and papers in safe. 
335(4)—Destruction of integrity of safe required for insured’s books, by event outside con- 
tract, will not deprive insured of protection under fire i. Recovery under fire policy 
containing fire-proof safe clause held not defeated by truction of books by fire due to 
drilling hole in safe by unknown persons. Hartford Fire Ins. Co. v. Isbell (Ala.)...... 940 
335(4)—Insured’s failure to record cash sales in detail and keep slips in safe held not 
breach of iron-safe clause. Massachusetts Fire & Marine Ins. Co. v. Schneider (U. S.) 236 


(5). Entire or severable contracts. 
335(5)—Assured’s failure of warranty in respect to iron-safe clause does not result in for- 
feiture of entire policy. Martino v. Phoenix Fire Ins. Co. of Paris, France. (La.) ..1169 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Condition in fire policy voiding insurance if other insurance covers risk held reason- 
able, unambiguous and enforceable. New Jersey Ins. Co. v. Ball et al. (Ohio)........1054 
336(1)—Procuring of additional insurance avoided fire policy under provisions relating there- 
to, unless provided for by written agreement added to policy. To avoid fire policy 
for additional insurance another contract must have been perfected. Incomplete insur- 
ance does not breach condition against additional insurance. Booth v. Concordia Fire 
Ins. Co. of Milwaukee (U. S.) ‘ 
336(1)—-Liability of standard fire policy is suspended ‘by insured’s action in procuring ad- 
ditional insurance, unless insurer authorizes it. Provision of standard fire policy against 
additional insurance is not “‘Warranty’’, within statute requiring breach at time of loss 
to avoid policy. Mutual fire policy held not void for non-payment of assessment, where 
defendant denied liability under standard fire policy, because mutual policy covered same 
property. Struebing v. American Ins. Co. of Newark, N. J. (Wisc.) 
(2). Knowledge and consent of insured. 
336(2)—-Additional fire insurance put on automobile by finance company without purchaser’s 
knowledge was not “other insurance” within purchaser’s policy, unless he ratified it after 
fire. Glens Falls Ins. Co. v. Jacobs. (Ky.) 
336(2)—-With regard to insured’s ratification of agent’s unauthorized acts in doubly insur- 
ing property party’s rights were fixed at time of fire. Insured not knowing facts at 
time of fire did not ratify agent’s unauthorized acts in doubly insuring property. In 
determining whether insured was negligent in not discovering agent had overinsured 
property, matter must be viewed from situation as it appeared to parties at time. Gough 
v. Insurance Co. of North America (Tenn.) 
(3). Identity of property or interest. 
336(3)—Provision that fire policy would be void if whole amount of insurance exceeded 
stipulated value was valid. Gough v. Insurance Co. of North America (Tenn.) .... 514 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—-Insured failing to pay premium on accident policy on due date could not recover for 
injury thereafter and before insurer’s subsequent acceptance of premium. Hiatt v. Union 
Mutual Casualty Co. (Ia.) 
349(1)—Insured cannot be denied sick benefits, where right thereto matured before nonpay- 
ment of premiums. Carter v. Washington Fidelity Nat. Ins. Co. (La.) . 
349(1)—Life insurance policy provision, subjecting policy to forfeiture for nonpayment of 
premiums, held condition subsequent, and equity can grant relief against forfeiture there- 
under. Lane et al v. New York Life Ins. Co. (S. C.) 
349(1)—Default in payment of assessment as required by mutual fire insurance policy, prevents 
recovery for loss during period of default; renewal supplement issued insured after 
failure to pay assessment simply continues policy for extended term, subject to its then 
conditions. Sheppard v. Farmers Mut. Fire Ins. Ass’n. of West Virginia (W. Va.) 
(2). Premiums payable in installments. 
349(2)—-Provision suspending liability on fire policy during default in payment of premium 
installment is valid. Fire policy was suspended by failure to pay installment premium 


on date Specified, and insurer was not liable for loss occurring while note was in de- 
fault. American Ins. Co. v. Austin (Ark.) 


(3). Nonpayment of note given for premium. 

349(3)—Parties to fire insurance contract may stipulate therein that payment of premium 
note shall operate as condition to continuance of contract. Hoover et ux. v. Hartford 
Fire Ins. Co. (Ky.) Bs 

349(3)—Policy, requiring deduction of insured’s indebtedness from cash value, lapsed on 
due date of unpaid premium note for amount equaling cash value. Inter-Southern Life 
Ins. Co. v. Morrow. (Ky.) 

349(3)—Provision in premium note for suspension of liability for loss during period of de- 
fault in payment of premium exempts insurer from liability. United States Fire Ins. 
Co. v. Ryan Bros. (Tex.) 

§ 352. NOTICE OF TIME OF PAYMENT 

§ 355 —— EVIDENCE AS TO NOTICE. 

355—Evidence held to warrant finding that insurer did not notify insured of due date of 
of ce notes as required by its custom. Lane et al v. New York Life Ins. Co. 


(S 
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§ 356. EXTENSION OF TIME FOR PAYMENT. 
§ 357 —- IN GENERAL 
357—-Time for payment of premium held not extended for grace period beyond expiration ot 


extension agreement, where not incorporated therein. Dreeben v. Mutual Life Ins. Co. 
of New York. (U. S.) 


§ 359. SUFFICIENCY OF PAY MENT OR TENDER TO PREVE ENT FORFEITURE. 
§ 360 —— IN GENERAL. 
(1). In general. 

360(1)—Monthly premiums paid on accident policy and grace period held to keep policy in 
force when insured died. Kesler v. Commercial Casualty Ins. Co. (Ga.) 

360(1)—Fees for extending period to pay premium on life policy held not, under facts 
shown, to have been accepted in ons payment of premium. Dreeben v. Mutual Life 
Ins. Co. of New York. (U. S. 

(3). Application of dividends or credits to prevent. forfeiture. 

360(3)—Insurer, having sufficient funds of insured to pay premium, cannot forfeit policy for 
nonpayment thereof. Security Life Ins. Co. of America v. Matthews. (Ark. 

360(3)—Insurance company cannot escape liability by refusing to apply funds in its hands 
belonging to insured to payment of premiums or assessments. Insurer failing to apply 
sum due insured as benefits to premiums’ cannot escape liability, though tender of bene- 
fits had been refused. National Life Ins. Co. v. Sparrow (Miss.) ... 

360(3)—Only where funds are absolutely due and payable to insured is company “required to 
credit such amount on unpaid premium to prevent forfeiture. Insurer’s liability on 
health policy claim held not so absolute as to require it to apply amount of claim on un- 
paid premiums to prevent forfeiture. Insurance company’s consent to directed verdict 
against it for amount of claim for sick benefit held not prejudicial to its position on that 
amount was not absolutely due, so as to require credit on ot premium, 
Monarch Accident Ins. Co. of Springfield, Mass. (U. S.) 

§ 361. TO AGENT OR BROKER. 

361—Insurance company, issuing receipt which authorized salesman to collect first year pre- 
miums, was estopped to deny agent’s authority to collect premium for additional insur- 
ance. Insurance company, failing to assert forfeiture in reply to letter stating payment 
had been made agent, was estopped to assert forfeiture for agent’s want of authority. 
Policy was not forfeited for nonpayment of premium by delinquency notices, where in- 
sured had paid agent full amount. Bryson v. National Travelers Casualty Co. of Des 
Moines. (Cal.) 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Provision of life policy, waiving payment of premiums on proof of permanent total 
disability, required waiver of payment where insured became disabled during grace per- 
iod, though proof of disability was not made within period; “Permanently”. Minnesota 
Mut. Life Ins. Co. v. Marshall. (U. S.) 

362—Situation making it impossible to furnish notice of disability, as required for waiver 
of premiums, furnishes sufficient legal excuse for delay. Time of making proof of dis- 
ability under provision for waiving payment of premiums is not of essence of contract. 
Beneficiary’s offer to make proof of disability on June 17, following insured’s death on 
June 6, held within reasonable time. Insurance policy providing for waiver of premiums 
on disability of insured was not forfeited where insured died from sickness contracted 
before premium was due. Missouri State Life Ins. Co. v. Le Fevre (Tex.) a 

362—Bank cashier’s promise to customer to take care of latter’s dishonored premium check, 
a again ar did not bind insurer. United States Fire Ins. Co. v. Ryan Bros. 
(Tex.) % 

§ 363. RIG HTS OF INSURED AFTER DEFAULT. 

§ 364. —— IN GENERAL 

364—Loan value for year should be prorated to quarterly premium payments to prevent 
forfeiture of policy for nonpayment of premium. Forfeiture of policy for nonpayment 
of premium was not justified, where loan value, prorated to quarterly payments, ex- 
ceeded amount of overdue premium. Security Life Ins. Co. of America v. Matthews. 
(Ark.) 

364—Life policy has certain equitable values belonging to insured which cannot be forfeited 
without injustice. Lane et al v. New York Life Ins. Co. (S. C.) 

§ 365. —— REINSTATEMENT. 

(1). In general. 

365(1)—-Payment of premium after policy lapsed automatically reinstated policy under its 
caees keeping it in force when insured died. Kesler v. Commercial Casualty Ins. 
(Ga. 

365(1)- revision that life "policy may be reinstated after default on evidence of insurability 
satisfactory to company held to require applications for reinstatement to be considered on 
merit. Lane et al v. New York Life Ins. Co. (S. C.) . 

365(1)—Where insurer accepted medical report and check, and unconditionally issued re- 
ceipts of reinstatement, payment was effected precluding forfeiture, though check was 
not paid. Default in payment of check after acceptance did not forfeit reinstated life 
policy, there being no fraud. State Life Ins. Co. of Indianapolis, Ind., v. Nolen. 
(Texas. ) etragata 

365(1) Reinst itement application, ‘acceptance of premium, and issuing receipt constitute 
“Contract” for restoration of original life policy, which may be attacked for fraud. 
New York Life Ins. Co. v. Feicht. (U. S.) 

(2). Condition of reinstatement. 
365(2)—Reinstatement being provided for by policy, insured’s false answers in application 
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therefore should be treated as false representations and not warranties. Equitable 
Life Assur. Soc. v. King CAri:) «........-.: pen Sees a 

365(2)—Application for reinstatement of life policy, and physician’s certificate stating applicant 
was in excellent health, held “satisfactory” proof of applicant’s good health. Lane et al 
v. New York Life Ins. Co. (S. C.) 


§ INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. ’ 

$67(i1)—Extended insurance under automatic nonforfeiture provision ran from due date of 
unpaid premium, not from expiration date of last extension. Bankers Life Co. v. Burns 
i. Sa = Soros 

§ 370. —— ACTIONS : : 

370—Equity should relieve against forfeiture of policy resulting from unavoidable accident, 
and causing substantial injuries to insured. Facts held to present case in which equity 


should prevent forfeiture of life insurance policy for nonpayment of premium notes on 
due date. Lane et al v. New York Life Ins. Co. (S. C.) 


XI. Estoppel, waiver, or agreements affecting right to avoid or forfeit 
policy. 

§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—I nsurer held not estopped to assert that policy on G. M. C. truck did not cover union 
truck. Henne v. Glens Falls Ins. Co. of Glens Falls, N. Y. (Mich.) 

371—Insurer’s waiver of forfeiture, may be established by express agreement, conduct, 
course of dealing, or ratification. Foscue v. Greensboro Mut. Life Ins. Co. et al 
OH. 

371—Restric 
not prevent waiver by insurer in any manner it might choose, and does not interfere 
with estoppel. Law v. Texas State Mut. Fire Ins. Co. (Tex.) 


§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Provisions of policy as to acts required of assured may be waived. Hutchings v. 
Southwestern Automobile Ins. Co. of Los Angeles. (Cal.) 

372—-Insurance company may waive conditions inserted in policy for its benefit. Haskell v. 
Eagle Indemnity Co. (Conn.) 


§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR STATE- 
MENTS OF OFFICERS OR AGENTS. 
(1). In general. 
373(1)—Revocation of agent’s authority to waive stipulation could not become effective as 
against policyholder until, he had notice of revocation. Scott et al v. Law, Union & 
Rock Ins. Co. of London, Ltd. (Tex.) 


§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(2). Nature of agency. 

375(2)—Fire insurer’s local agent had no authority to waive premium payment when due, or 
forfeiture of policy for nonpayment. American Ins. Co. v. Austin (Ark.) aid 

375(2)—Local agent, authorized to solicit insurance, issue policies, and collect premiums, 
cannot waive express provisions of policy. Henne v. Glens Falls Ins. Co. of Glens 
Falls, N. Y. (Mich.) git 

375(2)—Local agent had power to waive condition of policy that it should be void if sub- 
ject of insurance was building on ground not owned in fee simple insurer was estopped 
from setting up breach of condition requiring building to be located on ground owned 
in fee simple, where local agent accepted premiums with knowledge of facts. Westches- 
ter Fire Ins. Co. of New York v. Federal Nat. Bank. (Okla.) ; 

375(2)—General agent had authority to waive stipulation as to change in interest, title, or 
possession. Scott et al. v. Law, Union & Rock Ins. Co. of London, Ltd. (Tex.) ... 


§ 376. - EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Attempted waiver by soliciting agents, authorized to countersign policy of provision 
against additional insurance, held not binding on insurance company, after issuance 
of fire policy expressly limiting authority of agents to waive or alter its terms. Con- 
necticut Fire Ins. Co. v. Roberts (Ky.) ; 
(2). Conditions to which restrictions apply. 
376(2)—-Authority of insurance agent having limited power to waive policy conditions is 
ordinarily restricted to negotiations connected with inception of contract. Soliciting 
agent held without authority to waive forfeiture for failure to pay premium within time 
specified. Foscue v. Greensboro Mut. Life Ins. Co. (N. C.) 


§ 378. ee ve OR NOTICE TO OFFICERS OR AGENTS. 
(1). n general. 
378(1)—-After fire policy is issued, local agent’s knowledge of breach renderin 
will not be imputed to insurer. Greene et ux. v. Attna Ins. Co. ‘s 
378(1)—Insurance company is bound by knowledge of facts acquired by agent in soliciting 
receiving and forwarding application for policy, though not communicated to it. Insur- 
ance company, whose —— agent and general manager issuing policy knew of other 
insurance cannot urge general manager’s misunderstanding or misconception of facts to 
avoid liability. Southern Underwriters v. Jones et al (Tex.) red 
378(1)—Agent’s knowledge of additional insurance does not estop insurer from insisting on 
condition against such insurance. Booth v. Concordia Fire Ins. Co. of Milwaukee. (U. S.) 
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(2). Who is agent of insurer. 
378(2)—As respects waiver insurance agency’s violation of statute in acting as broker for 
insured would not render insurer liable for loss of another truck. Henne v. Glens 
Falls Ins. Co. of New York (Mich.) 
378(2)—Insurance company is charged with information imparted to medical | examiner; he 
being its agent. Flanagan v. Northwestern Mut. Life Ins. Co. 
(3). Nature of agency and authority of agent. 
378(3)—Insurer was bound by policy written by general agent with knowledge of soliciting 
agent’s temporary waiver of iron safe provision and modification of answers in application. 
Boberg v. Fitchburg Mut. Fire Ins. Co. (Kans.) 
378(3)—Soliciting agent’s knowledge is knowledge of insurer, and insurer cannot set up de- 
fense of ignorance of facts, unless insured knew agent’s limited power. Continental 
Casualty Co. v. Linn. (Ky.) 
378(3)—Information communicated to special referee employed by life insurer should be 
regarded as information communicated to insurer. New York Life Ins. Co. v. Smith 
(Okla.) 
78(3)—Knowledge of soliciting agent of insurance company, prompting him to refuse ap- 
plication of customer for insurance, held knowledge of company. Law v. Texas State 
Mut. Fire Ins. Co. (Tex.) 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY ‘AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Insurer cannot avoid policy on ground of misrepresentation, not only known to local 
agent, but actually made by him, without knowledge or authority of insured. American 
Surety Co. of New York v. Blaine (Tex.) 
§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 
380—Insurer is not bound by knowledge of agent acting fraudulently with insured. [nsurer 
held not bound by agent’s knowledge as to insured’s poor health, in view of agent’s 
fraud aided by beneficiary. Ayers v. Business Men’s Ins. Co. (S. C.) 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 382. IN GENERAL. 
382—Assent of agent of insurance company to removal of merchandise covered by fire policy, 
— given after removal is sufficient. Girard Fire & Marine Ins, Co. v. Mallard. 
(Tex.) 
§ 383. ——- ORAL WAIVER. 
383—Parol waiver is valid, notwithstanding agreement in application that no statements or 
information shall be binding on insurer unless written. vans v. Metropolitan Life Ins. 
Co. (Pa.) .. 
383—Soliciting agent’s ‘agreement to issue rider authorizing ,change of location of ‘goods, 
became binding agreement, when approved in writing by insurer’s authorized agent and 


rider was sent in regular course of business to inspection bureau. Columbia Ins. Co. 
v. King. (U. 


S.) 
§ 384. —— WAIVER IN WRITING. 
384—Insured held entitled in equity to delivery of rider dated before fire permitting change 
in location of insured goods to attach to policy sued on in action at law. Columbia Ins. 
Co. v. King. (U. S.) 
384—Written waiver being required, insurer held not estopped to claim policy suspended be- 
cause of additional insurance. Struebing v. American Ins. Co. of Newark, N. J. (Wisc.) 737 
§ 388. IMPLIED WAIVER IN GENERAL. 
(2). Statements of officers and agents. 
388(2)—Agent’s assurance to policyholder that policy was all right as it stood held waiver of 
stipulation as to change of title or interest. Scott et al v. Law, Union & Rock Ins. 
Co. of London, Ltd. (Tex.) 
(4). Custom and course of dealing as to payment a premiums. 
388(4)—Fire policy covering soda fountain sold conditionally held not forfeited, where prem- 
ium was paid within time established by custom, though after loss occurred. Ellis-Jones 
Drug Co. v. Home Ins. Co. (Tenn.) ‘ a 
(5). Guaranty aid indemnity insurance. 
388(5)—Employer’s liability insurer, settling action against insured with full knowledge of 
violation of policy, waived rights to reinbursement against eee Employers’ Liability 
Assurance etc. v. Wearever Wood Products Corporation. (N. Y.) 3 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Insurance is voluntary business, and no insurance company need insure property 
unless satisfied with conditions under which property is kept. Fidelity Phenix Fire 
Ins. Co. v. Hyden (Ky.) 
389(1)—After fire policy is issued, forfeiture of policy for breach of condition can be waived 
only in accordance with policy provisions. Greene et ux. v. Aitna Ins. Co. (N. C.).. 
389(1)—Insurance company issuing and delivering policy and accepting premium with knowl- 
edge of facts invalidating it from enn waives inconsistent condition. Southern Un- 
derwriters v. Jones et al (Tex.) ; ; 
389(1)—-That insured’s broker told insurer’s agent of previous theft, and that policy was 
issued, held not to constitute waiver by insurer of insured’s misstatement in — 
as to previous theft. Schilling et al. v. St. Paul Fire & Marine Ins. Co. (U. 
(2). Conditions as to title. 
389(2)—Policy covering automobile against embezzlement held not avoided by assured’s non- 
compliance with provision requiring registration, where no inquiry concerning en 
was made Hutchings v. Southwestern Automobile Ins. Co. of Los Angeles. (Cal.) ..1261 
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389(2)—Insurer issuing policy with knowledge that insured’s interest was other than un- 
conditional and sole ownership waived right to one " for wee: of interest. 

Anderswon et al. v. United States Fire Ins. Co. 

(3). Conditions as to incumbrances. 
389(3)—Issuance of fire policy through general or recording agency, after disclosure of exis- 
tence of mortgage invalidating contract, held waiver of inconsistent conditions. Glens 

Falls Ins. Co. v. Jacobs. (Ky.) ...1269 

(4). Condition as to other insurance. 
389(4)—-Insurer issuing policy and accepting premium with knowledge of other insurance 
waived omission of the other — from application. Evans v. ratio ames Life Ins. 
Co. (Pa.) 
(7) Failure to make or follow inquiry. 
389(7)—Company issuing fire policy with false flue warranty clause, after agent agreed to 
inspect house to determine condition of flues, a estopped to assert forfeiture. National 
Union Fire Ins. Co. v. Case & Risner (Ark.) 241 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL, OR RESCIND POL ICY. 
390—Insurer, though having knowledge through agent, not electing to cancel policy until 
after fire, held estopped to deny liability. Law v. Texas State Mut. Fire Ins. Co. (Tex.) 731 
390—Statute requiring from insurer, alleging materiality of misrepresentation, notice to in- 
sured, applied to fire and other insurance. Fidelity Union Fire Ins. Co. v. Pruitt. (Tex.)1193 
§ 392, DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUM OR ASSESS- 
MENTS. 

—Insurance company, issuing and delivering policy and accepting premium with knowl- 
iP of facts invalidating it from em waives inconsistent condition. Southern Un- 
derwriters v. Jones et al (Tex.) 

(1). In general. 

392(1)—Insurer not canceling policy and returning premiums within reasonable time after 
discovering false representations in insured’s reinstatement application waived forfeiture 
if one existed. Equitable Life Assur. Soc. v. King (Ark.) 346 

392(1)—Insurer, not discovering breach of concurrent insurance clause, ‘until after loss, 
need not tender back premium until sued on policy. Iroquois Auto Ins. Underwriters v. 
Stierwalt. (Ind.) 

392(1)—Insurer’s acceptance of part due premium was not waiver of default in payment there- 
of when due. Hiatt v. Union Mutual Casualty Co. (Ia.) 

392(1)—-Local agent had power to waive condition of policy that it should be void if subject 
of insurance was building on ground not owned in fee simple; insurer was estopped from 
setting up breach of condition requiring building to be located on ground owned in fee 
simple, where local agent accepted premiums with ne of facts. Westchester Fire 

Ins. Co. of New York v. Federal Nat. Bank. (Okla.) s 

392(1)—Collecting premiums with knowledge that insured was ill and in ‘hospital was not 
waiver of clause requiring insured to be in sound health on date of policy. National 
Life & Accident Ins. Co. v. Vann. (Tex.) 
392(1)—Insurer retaining unearned premium cannot claim fire insurance ceased to remain in 
force after property was removed to new location. Columbia Ins. Co. v. King. (U. S.) ..1135 
(2). Premium demanded but not paid. 
392(2)—Insurer’s letter, advising insured of necessity of paying unpaid premium check or 
cancelling policies, held not waiver of provisions for suspension of liability, United 
States Fire Ins. Co. v. Ryan Bros. (Tex.) 517 
(5). Premium considered earned. 
392(5)—Where policy provides policy lapses during period premium installment remains un- 
paid, insurer may accept past-due installments, a payment does not. reinstate 
policy. Yarber v. Connecticut Fire Ins. Co. (Mo.) 
(9). Demand or acceptance on condition. 
392(9)—Right to assert lapse of life policy held not waived by insurer’s conditional acceptance 
of insured’s check. Dreeben v. Mutual Life Ins. Co. of New York. (U. S.) 
(11.) Offer to return. 
392(11)—Insurer held estopped from claiming automobile theft policy was void ab initio, 
where it did not tender premiums collected until nearly three years after —? li- 
ability. Benanti v. Security Ins. Co. of New Haven, Conn. (Mo.) 
§ 394, PROMISE TO PAY LOSS. 
394—-Fire policy of township mutual insurance company was forfeited by taking additional 
unauthorized insurance on building; agreement to pay fire loss on personal property 
did not constitute waiver of forfeiture as to building covered by additional unauthorized 
insurance. Pierowicz v. Farmers’ Mut. Fire Ins. Co. (Minn.) skeact 
§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Denial of liability on fire policy, solely on ground that insured burned own house, 
waived other defenses. London & Lancashire Ins. Co. v. McWilliams (Ala.) . 
395—Insurer’s offer of purported release of claim, enumerating one of grounds of defense, 
did not constitute waiver of right to urge and establish other defense; beneficiary cannot 
deny execution of release of claim and also claim benefit from it or waiver by it. Mohr 
v. Woman’s Benefit Assn. of the Maccabees. (Kan.) 
§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 
397—-Insurer adjusting loss under tornado policy after cancellation held not estopped to 
deny liability when sued by insured. Medworth v. St. Paul Fire & Marine Ins. Co. 
(Ss. D.) 
397—Proving loss and examining insured under oath under policy provision did not preclude 
insurer from denying liability because of additional insurance. Struebing v. American 
Ins. Co. of Newark, N. J. (Wisc.) 


560 





Topical Index 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Incontestable clause, except as to certain matters stated, operated to exclude all defenses 
not within exception. Limitation of one year to contest life policy for fraud in its 
procurement held reasonable. Limitation of one year to contest life policy for fraud 
was valid, though statutory provision was two years. Stratton v. Service Life Ins. 
Co. of Lincoln (Nebr.) palais ake aac ; 

400—As regards cancellation of policy for fraud, incontestable provision | ‘continues 
benefit of beneficiary after death of insured within specified time. New York Life Ins. 
Co. v. Steinman (N. J.) is ee 


XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE 

§ 402. MARINE RISKS IN GENERAL. 

402—Elbow pipe of dredge which broke held not ‘‘machinery”’ within exception in marine 
policy. Quinlivan v. Northwestern Fire & Marine Ins. Co. (U 

§ 403. PERILS OF THE SEA 

403—Term “perils of the sea,” in : policy, contemplated liability for damage to dredge where 
stone entered cutter and was discharged into elbow, causing it to break, resulting in in- 
= al and sinking of dredge. Quinlivan v. Northwestern Fire & Marine Ins. 
~~ th. & 

§ 415. UNSEAWORTHINESS OF VESSEL. 

415—Insured had burden of proving loss of vessel was caused by some risk or hazard 
covered by marine policy; inference may be drawn that loss of vessel seaworthy at in- 
ception of risk and beginning of voyage was within marine policy; evidence held to 
sustain finding that loss of vessel was result of risk renumerated in marine policy. 
Zillah Transp. Co. v. AEtna Ins. Co. et al (Minn.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 422. EXPLOSION. 

422—Policy construed to cover damages to mine from underground explosion, rather than 
damages only from liability to maintain pumping service, Hartford Fire Ins. Co. v. 
Empire Coal Min. Co. S.) 

§ 425. THEFT. 

425—-Bank cashier, in receiving deposits at depositor’s office, held bank’s and not de- 
positor’s agent, and roberry loss of deposit was covered by bank’s robbery policy. Robbery 
policy covering money in transit held sufficiently broad to cover loss of deposit received at 
depositor’s office by insured bank’s cashier. Wellston Trust Co. v. American Surety Co. 
of New York. (N. Y.) 

425—Under burglary policy against theft from safe requiring forcible entry, application 
of force to inner chest door of safe is sufficient. Violent entry into drawers of inner 
chest of safe does not render insurer liable under policy requiring forcible entry into 
safe. Schubach v. American Surety Co. of New York (Utah) 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—Fire which is primary, producing or responsible cause of loss may properly be said 
* me gene cause thereof. Tracy v. Palmetto Fire Ins. Co. of Sumter S. C. et 
al. a. 

(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYE. 

430—Forged securities not taken by bank during policy’s term as provided, insurer held not 
liable for loss occurring during term. Kimbell Trust & wee Co. v. Hartford Acci- 
dent & Indemnity Co. (IIl.) 

§ 432. NONPAYMENT OF DEBT INSURED. 

432—Corporation’s direction to ship goods to another corporation’s plant would not affect 
insurer’s liability for loss from sales to former corporation. Weiner v. American Credit 
Indemnity Co. of New York (Mich.) 

432—Seizure of automobile in foreign country without effort on part of owners to reobtain 
possession constituted ‘‘abandonment’”’ within insurance policy. Hassett v. eae 
Fire Ins. Co. (Wash.) 

§ 435. LIABILITY INCURRED ‘FOR PERSONAL INJURY OR’ LOSS. OF LIFE. 

435—Indemnity insurer held not liable for injuries by vehicle driven by —S, under 16, 
under express provisions of policy, Gerka v. Fidelity & Casualty Co. (N. 

(D) LIFE INSURANCE. 

§ 444. SUICIDE. 

§ 446 EFFECT OF INSANITY. 

446—Clause limiting liability in event of self-destruction does not exonerate insurer, if in- 
sured did not realize consequence of act. New York Life Ins. Co. v. Dean et al. (Ky.) 

§ 448. DEATH CAUSED BY BENEFICIARY. 

448—Beneficiary, murdering assured, cannot recover insurance money. Insured’s estate 
may recover on life policy, where beneficiary murders assured. Insurer would not be 
liable to beneficiary, or to insured’s administrator if beneficiary procured life policies 
intending to murder insured. Goldstein v. New York Life Ins. Co. (N. Y.) 

448—Insured’s administrator cannot recover on life policy, where insured was murdered by 
sole distributee of estate. Wickline v. Phenix Mut. Life Ins. Co. (W. Va.) ; 

(E) ACCIDENT AND HEALTH INSURANCE. 


§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. , 
449—“‘Accidental death’ means death directly and immediately resulting from accident. 
Wilcox v. Massachusetts Protective Ass’n. (Mass.) 


1325 


. 38 





The Insurance Law Journal, Vol. 72 


§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL, 
(1). In general. 

451(1)—Injury received while cranking motor truck held covered by policy against injury 
while cranking automobile, notwithstanding exception respecting riding on automobile 
truck. Fidelity Union Casualty Co. v. Posey, (Ark.) 

451(1)—Policy, insuring against disability from “cause” originating after delivery covered 
disability from sleeping sickness claimed attributable to flu antedating issuance of policy. 
Home Life Ins. Co. v. Allison. (Ark. 


451(1)—-Insured dying from injuries received as passenger in aeroplane was not “engaged” 


in “aviation” within exception in policy. Masonic Accident Ins. Co. v. Jackson (Ind.) 754 


451(1)—Exception in accident policy held not to include, death resulting *. ‘passenger in air- 
plane accident in time of peace; “‘engaged in aviation.’”’ Peters v. Prudential Ins. Co. 
of America. (N. ‘i 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Policy insuring against being accidentally thrown from “vehicle” “‘in’’ which insured 
is riding held not to include saddled and bridled horse from which insured was thrown 
and killed. Riser v. Federal Life Ins. Co. (Ia.) 

§ 455. EXTERNAL, VIOLENT OR ACCIDENTAL MEANS OF INJURY. 

455—Sunstroke or heat prostration, causing death, held within accident policy insuring 
against injury sustained through ‘External, violent, and accidental means’’. Continental 
Casualty Co. v. Bruden (Ark.) 

455—-Death caused by septicemia held ‘ ‘accidental event” within meaning of accident insurance 
policy. Death from septicemia, caused by entrance of germ through broken skin of finger, 
held within accident policy as caused by accidental means. Continental Casualty Co. 
v. Willis (U. S.) : 

455—Death from rupture of vein during kidney operation held not result solely from ‘“‘Ex- 
ternal violence and accidental causes”. Pope v. Prudential Ins. Co. of America (U. S.) 

§ 463. FIGHTING OR PROVOKING ASSAULT. 

463—Death of insured, shot by smaller youth, whom he advanced on and attacked after be- 
ing warned to stand back, held not “accidental”. Cory v. Woodmen Acc. Co. (lIll.).. 

§ 465. SUICIDE OR SELF INFLICTED INJURIES. 

465—Recovery of sick indemnity could not be defeated on ground that insured’s break- 
_— = to overwork and was voluntary act. Shaw v. Mutual Protective Ins. 

0 fo. ; 

465—It is immaterial under suicide clause, whether insured inflicted — death or 
mortal wounds causing death. Black et al v. Continental Casualty Co. ( 

§ 467. ie AS TO TIME OF DEATH OR DISABILITY CAUSED BY 


467—Beginning of disability, within accident and disability policy, is time when disease 


98 
115 


first becomes manifest or active. Provident Life & Accident Ins. Co. v. Jemison (Miss.)1028 


XIII. Extent of Loss and Liability of Insurer. 

iA) MARINE INSURANCE. 

§ 473. VALUE OF SUBJECT MATTER. 

473—Owners expending Danish kroner to settle accounts in England and Norway held en- 
titled to imbursements in general average for exact equivalent. Adjusters, in deter- 
mining contribution in general average, erroneously converted Danish kroner into dol- 
lars at exchange prevailing at time of = Det Fornede Dampskibs Selskab 
v. Insurance Co. of North America. (N. Y.) 

§ 477. GENERAL AVERAGE CONTRIBUTION. 

477—“‘Contribution in general average” is made on principle that what is given for general 
benefit of all should be made good by proportionate contribution. Right to contribution 
in general average was subject to law of United States where voyage ended in Ameri- 
can Ports. Det Fornede Dampskibs Selskab v. Insurance Co. of North America et 
a. CN. a i 

§ 490. DAMAGES INCURRED OR PAID. 

490—Insured can recover only damages sustained under marine policy. Howell v. Globe 
& Rutgers Fire Ins. Co. (N. Y.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—-Fire loss, is total if building’s identity is destroyed or remains rendered unsafe or 
worthless for reconstruction; “Total I,oss.” Fire loss is total, if building partially des- 
troyed cannot be repaired or restored under building laws or regulations; ‘‘Total Loss’’. 
Order condemning building partially destroyed by fire is not conclusive on owner or in- 
surer. Insurer is liable only for part of building destroyed by fire, if condemned because 
of conditions not connected with fire. Security Ins. Co. v. Rosenberg. (Ky.) 

493.—Measure of insured’s recovery for property totally destroyed was reasonable market value 
thereof before fire, and, as to property not so destroyed, reasonable market value before 
and after fire. Stokes et al v. Huddleston. (Ky.) 

§ 494. PARTIAI, LOSS IN GENERAL. 

494—-Measure of insured’s recovery for property totally destroyed was reasonable market 
value thereof before fire, and, as to property not so destroyed, reasonable market value 
before and after fire. Stokes et al v. Huddleston (Ky.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 500. —— VALUED POLICIES. 

500—Insurer cannot contract against statutory liability for full amount of policy after 
total loss. Dixie Fire Ins. Co. v. Minick (Ky.) 


1326 





Topical Index 


500—Valued policy law held applicable to fire policy written at reduced rate and containing 
co-insurance clause, where other requirements of statute were not complied with. Ex- 
cluding evidence relative to value of building insured under valued fire policy held not 
error. Stokes et al v. Huddleston (Ky.) 

§ 501. INSURANCE OF PART OF VALUE. 

501—‘‘80 per cent. clause’ of New York Standard Fire Policy + not apply to small ee 
loss. Pinsky v. Minneapolis Fire & Marine Ins. Co. (N. Y.) 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Opinion evidence held inadmissible to establish per cent. or extent of loss under hail 
insurance policy, covering corn crop. Beam v. Farmers’ Union Mutual Hail Ins. Co. 
(Kans.) 7 

502—Difference between value of building immediately before and after fire, not exceeding 
amount of policy, is correct measure of damages. Security Nat. Fire Ins. Co. et al. v. 
v. Kifuri. (Tex.) 

502—Insured to recover must have insurable interest and loss. Damage recoverable under 
fire insurance policy is determinable as of date of fire, and contingent in insurer’s 
right of restoration. Lessors did not sustain fire loss where lessee restored building. 
Ramsdell v. Insurance Company of North America et al. (Wisc.) 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Valued policy law does not preclude other insurance, so as to bar recovery for fatal 
loss on one policy after collecting amount thereof under another. Fire insurer held 
not relieved from paying full amount of policy by proportional liability clause, where 
total loss exceeded whole insurance. Dixie Fire Ins. Co. v. Minick (Ky. 

504—Full recovery under two $1,000 fire policies, by plaintiff holding $3, 000° additional 
insurance, required proof of $5,000 actual loss. Hopping et al v. Continental Ins. Co. 
N. 


504—Blanket fire policies must contribute their full amount with specific policies, first on 
item suffering greatest loss, and thereafter on next gremeeet loss, under “Connecticut 
Rule.” Pinsky v. Minneapolis Fire & Marine Ins. Co. (N -) 

504.—Valued-Policy law requiring contribution between insurers "held not applicable to per- 
sonality; code requiring contributions between insurers held not applicable to personality ; 
code requiring contributions between insurers is inapplicable, where one of policies is in- 
valid. New Jersey Ins. Co. v. Ball et al (Ohio) ‘ 1054 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Accused’s failure and refusal to comply with policy provisions as to separating damaged 
and undamaged merchandise and making inventory held to defeat recovery. Failure to 
separate damaged and undamaged merchandise and make inventory held at excused by 
act of adjuster’s agent. Siegel v. Ohio Millers’ Mut. Fire Ins. Co. (U. 

§ 507. LOSS OF RENT AND PROFITS. 

507—-Fire policy held to entitle lessee to gross rents lost on subleased portions of premises 
without deducting rental his lease relieved him from paying. American Ins. 
Mattox (Ala.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 513. EXPENDITURES. 


513—Where insurer violated contract by failing to defend suit, insured could recover ex- 
penses incurred in defending it. H. G. Hill Co. v. Georgia Casualty Co. (Tenn.) 

(D) LIFE INSURANCE. 

§ 523. DEDUCTIONS AND OFFSETS. 

523—Under assignments by insured and wife as beneficiary of policy for loan to insured, in- 
surer could deduct unpaid loan from policy or enforce insured’s personal liability. In- 
sured’s wife, as beneficiary joining in assignment of policy for loan to insured, held 
surety as regards insured, who was personally liable, and estate of insured should in- 
demnify wife’s estate for ‘loans ane) from aoe In re deseo Will. In re Ma- 
rine Trust Co. of Buffalo et al. (N. : 

(E)’ ACCIDENT AND HEALTH Diesameiiinies 

§ 524. TOTAL DISABILITY. 

524—Insured, if required to desist from transacting business by physical condition presumably 
permanent, is ‘permanently and totally disabled,” though able to perform occasional acts. 
New York Life Ins. Co. v. McLean (Ala.) eats 154 

524—Under policy providing indemnity where injury prevents insured from performing every 
duty of occupation, insured may recover if prevented from following ———— though 
able to perform other business to some extent. Elmore v. Southern Surety Co. (Ia) . 1232 

524—Insured’s inability after injury to perform substantial part of remunerative labor 
constituted “total disability” within policy. Massachusetts Bonding & Ins. Co. v. 
Worthy (Tex.) 104 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

525—Insured’s temporary absence for consultation with physician did not prevent recovery 
under policy covering house confinement. Health insurance benefits for confinement “within 
the house” should cover confinement in hospitals at other towns. Insured held as matter of 
law not entitled to benefits under house confinement clause of health policy for period 
spent mostly outdoors, during which he secured employment and drove automobile. 
Garvin v. Union Mutual Casualty Co. (Ia.) 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

527—Loss of use of member of body is equivalent to “Loss” of member under accident pol- 
icy. Insured could recover under accident policy for loss of entire sight of eye, where 
he entirely lost practical use thereof. Continental Casualty Co. v. Linn (K 
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527—Injured person could not recover under accident policy for loss of hand, and also un- 
der accident indemnity provisions. Sneze v. National Acc. Soc. (N. 

527—“‘Entire sight” of eye is lost within accident policy, if sight left is of no practical use. 
Pan-American Life Ins. Co. v. Terrell (U. S.) 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Insured, suffering dislocated wrist and sprained shoulder, held not ‘‘Permanently dis- 


abled’ though treated for three months as required for permanent disability. Glassberg 
v. Metropolitan Life Ins. Co. (N. Y.) 


§ 529. DEATH FROM ACCIDENT. 

529—Death of insured from sunstroke held not effected exclusively and wholly by “‘exter- 
-_ violent and accidental means” -~ policy authorizing double indemnity. Harloe 

California State Life Ins. Co. (Cal.) 

529—Accidental death policy held to cover death from pneumonia caused solely by accident. 
Prudential Ins. Co. of America v. Grant (Ky.) 

529—Insured’s death during operation by reason of being hypersensitive to drug novocaine 
held accidental within insurance policy; insured’s death during operation by reason 
of being hypersensitive to drug novocaine did not result from infirmity of body; insured’s 
death during operation because of hypersensitiveness to drug novocaine did not result 
from taking of poison; insured’s death during operation by reason of hypersensitiveness 
to drug novocaine did not result from bacterial infection; ‘‘accidental means.” Taylor v. 
New York Life Ins. Co. (Minn.) 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Death from shock caused by electrical machine applied by third person held “accidental” 
and not ‘Intentional’ within clause limiting liability. Southern National Ins. Co. v. 
Lofton. (Ark.) 

530—Limitation of insurer’s ‘liability for death from discharge of firearm, unless eyewitness 
testified it was accidental, held not against public policy. Court erred in striking insurer’s 
defense of limitation of liability for death from discharge of firearm, eyewitness testified 
it was accidental. Interstate Business Men’s Accident Assn. v. Adams (Ark.) 

530—Provision of accident policy limiting liability for injuries while engaged in rioting or 
fighting held unambiguous and effectual to limit liability. American National Life 
Ins. Co. v. Johnson. (Miss.) 

§ 531. CLASSIFICATION OF RISK. : 

531---Assured regularly employed as tailoress, but working temporarily for laundry when ac- 
cident occurred, could recover under classification as laundry employee. Insurance cer- 
tificate providing recovery if engaged in hazardous occupation, under underwriter’s man- 
ual referred to in by-laws made part of contract, held not invalid, for failure to specify 
money recoverable. Southern Travelers Assn. v. Boyd (Tex.) 

§ 531% - 

531%—Proportional liability provision of accident policy held not to require notice of life 
insurance policies providing for double indemnity on accidental death. Accident policy is 
not ‘“‘contract of indemnity” within pro rata liability clause to extent that it insures 
life. Pro rata liability provision, not forbidden by- statute, is enforceable, against all 
kinds of insurance. Statute prohibits provision authorizing settlement for less than 
amount of any policy, payable on insured’s death whether natural or accidental. Pro 
rata liability provision of accident insurance policy held void as authorizing settlement 


for less than amount insured on accidental death. Provident Life & Accident Ins. Co. 
v. Rimmer (Tenn.) 


§ 532. DEDUCTIONS AND OFFSETS. 

532—Failure to deduct, from recovery unpaid premiums falling due after illness of insured 
suing for sick benefits, held error. Carter v. Washington Fidelity Nat. Ins. Co. (La.) 

XIV. Notice and Proof of Loss. 


§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAI,. 

533—Failure of another attorney, on whom papers were served through misunderstanding 
to transmit papers to liability insurer, held not breach of condition by insured, not- 
withstanding her subsequent —— of attorney. Haskell v. Eagle Indemnity Co. 
(Conn. ) ; 

§ 535. NECESSITY OF NOTICE. 

535.—Each of companies issuing policies on property was entitled to written notice of fire. 
Nichols v. Continental Ins. Co. (Mass.) ‘ 

535—Beneficiary could not recover on policy, unless required. notice was given ‘to insurer. 
Beneficiary’s right to recover for insured’s ‘‘accidental death’? was dependent on notice 
of death, without regard to previous notice of disability. Wilcox v. Massachusetts Pro- 
tective Assn.. Inc. (Mass.) 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536-—Local agent’s knowledge that property was covered by policy not designated in notice 
of loss would not excuse insured from‘ furnishing written statement to company issuing 
it. Nichols v. Continental Ins. Co. (Mass.) 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537-—-Proof of loss under fire policy assigned after loss may be made by either assignor or 
assignee. Westchester Fire Ins. Co. of New York v. Federal Nat. Bank. (Okla.) .. 

§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR MADE. 

538—Insured’s truck driver, instructed to report all accidents to insured, was not “agent,” 
so that his knowledge of accident would be imputable to insured under policy requiring 
immediate notice to insurer. H. G. Hill Co. v. Georgia Casualty Co. (Tenn.) 
539. TIME FOR NOTICE AND PROOF. 
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(1). In general. 

539(1)—Insured’s noncompliance with liability policy requiring transmission of suit papers, 
where compliance is impossible will not avoid polcy, if papers are transmitted within 
reasonable time after impossibility has passed. Insured had reasonable time after ac- 
quiring knowledge of suit to transmit papers to liability insurance company, where, 
by misunderstanding, papers were served on another’s attorney. Haskell v. Eagle 
Indemnity Co. (Conn.) aay ascmiees 

539(1)—Proof of loss, filed before undertaking to recover on accident policy, 
sufficient. Continental Casualty Co. v. Linn. (Ky.) . 

539(1)—Under fire policies not including requirement of immediate notice of loss among 
conditions noncompliance with which voids policy, notice within reasonable time is suffh- 
cient. Notice of loss within 12 days after fire, as soon as receiver in bankruptcy or 
his adjuster knew of policies, held within reasonable time. Greenwich Bank v. Hartford 
Fire Ins. Co. of Hartford, Conn. et al (N. Y.) 

539(1)—Under fire policies not including requirement of immediate notice of loss among con- 
ditions noncompliance with which voids policy, notice within reasonable time is sufficient. 
Notice of loss within 12 days after fire, as soon as receiver in bankruptcy or his ad- 
juster knew of policies, held within reasonable time. Greenwich Bank v. Hartford Fire 
Ins. Co. of Hartford, Conn. et al 4 

(3). “Tmmediate” notice. 

539(3)—Claimant accident policy requiring immediate notice of death, but excusing fail- 
ure to give notice where notice is not reasonably possible, need only exercise due dil- 
igence. Wilcox v. Massachusetts Protective Ass’n. (Mass.) ... 

539(3)—Insurer’s right to make autopsy is to be considered with other circumstances in de. 
termining whether immediate notice of accidental death was given. ‘Immediate notice” 
of accidental death, required under policy, was question of due diligence in sending 


notice with reasonable promptness under circumstances. Wilcox v. Massachusetts Pro- 
tective Assn. Inc. (Mass.) 


. “Immediate” notice. 

539(4)—Liability policy, requiring that notice of suit be given ‘“‘forthwith’’ requires notice 
within reasonable time. Haskell v. Eagle Indemnity Co. (Conn.) 

539(4)—Rendering of written statement of loss forthwith is condition precedent to ‘recovery 
under policy. Nichols v. Continental Ins. Co. (Mass.) 

(5). Effect of failure or delay. 

5§39(5)—-Failure to furnish proof of loss precluded recovery by assignee of insured, in ab- 
sence of waiver or estoppel. Overland-Arizona Co. v. California Ins. Co. of San Fran- 
cisco (Ariz.) LS sae nes 

539(5)—Insured’s noncompliance with condition precedent requiring transmission of 
papers avoids liability policy, in absence of excuse or waiver. Haskell v. Eagle ‘Tn- 
demnity Co. (Conn.) 

539(5)—-Assured was not precluded from recovery “under health and accident policy because 
of failure to give notice, unless insurer was substantially damaged thereby. Aubry v. 
American Nat. Ins. Co. (La.) . : ware ; 

539(5)—Insured, not rendering written statement of loss until nearly year after fire, held 
not entitled to recover. Nichols v. Continental Ins. Co. (Mass.) 

539(5)—-Indemnity insurer held not released from liability for insured’s failure to give notice 
in time. Knabe v. Independence Indemnity Co. (N. J. 

539(5)—Insurer, paying lien creditor, held not entitled to subrogation because no proof of 


loss was furnished by insured within 60 days. Raleigh Hardware Co. v. Williams 
et al. a Va.) 


(6). Excuses for failure or delay. 
539(6)—Unless clearly negatived stipulation requiring notice to insurer of total disability 
will not cause forfeiture, when insured becomes totally incapacitated. Rhyne v. Jeffer- 
son Standard Life Ins. Co. (N. C.) 
539(6)—Insured will not be completely excused from giving notice, unless mental or phy- 


sical condition renders it impossible. Long v. Monarch Accident Ins. Co. of ee 
Mass. (U. S.) 


§ 540. SUFFICIENCY OF NOTICE. 

540—Statement, on accident insurer’s blank, that insured was alighting from bus when ac- 
. occurred constituted sufficient notice of accident. Elmore v. Southern Surety 
o Cia) 

540—Notice of accidental injury, unaccompanied by notice of resulting death, was suffi- 
cient under accident policy permitting autopsy and requiring notice of accident within 
limited time and immediate notice of “accidental death.” - Wilcox v. Massachusetts 
Protective Ass’n. (Mass.) 

540—Notice to local agent that property insured under designated policies. was destroyed ‘by 
fire held not notice to company issuing another policy. Nichols v. Continental Ins. Co. 
(Mass.) 

540— -Mailing of untechnical notice to insurer five days ‘after death was not, as matter of 


law, “immediate notice of accidental death” as required. Wilcox v. Massachusetts Pro- 
tective Assn. Inc. (Mass.) ; 


§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—Insurance company, having notice of insured’s accident, should have information 
given concerning death prior to interment to take advantage of ee a 
autopsy. Wilcox v. Massachusetts Protective Ass’n. (Mass.) 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—Statements in proof of loss rejected by insurer as basis for settlement under accident 
policy held not conclusive on insured. Harrington v. Southern Surety Co. (Ia.) 
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550—-Recovery on policy held not limited to amount of loss stated in proofs, where there was 
no estoppel or fraud. Damages under policy covering loss of automobile, by theft is rea- 
sonable cash value of property immediately before or at time of theft. Fidelity Union 
Fire Ins. Co. v. Ballew-Satterfield Co. (Tex.) 

550—Proofs of death, including suicide finding of coroner’s jury are admissible as prima facie 
evidence of facts therein stated against insured. Jensen v. Continental Life Ins. Co. 
(U. 

550—Recital as to value in proofs of loss was not binding on insurers. 
Ins. Co. et al v. Borschow (U. S.) 

$ 552. MISSTATEMENTS OR OMISSIONS. 

552—Policy is not vitiated by unintentionally false statement in proof of loss, not fraudu- 
lently overvaluing property or listing nonexistent items. Globe & Rutgers Fire Ins. 
Co. v. Frankfort Distillery (Ky.) 

552—Innocent mistake or exaggerated statement of value in proofs of loss will not defeat re- 
covery. Stokes et al v. Huddelston ae 

§ 553. FRAUD OR FALSE SWEARING 

(1). In general. 

553(1)—-Statement in distillery company’s proof of loss that it was sole owner of insured 
whisky, which its president’s proof stated was his, held no defense to its actions on 
policies. Globe & Rutgers Fire Ins, Co. v. Frankfort Distillery. (Ky.) 

553(1)—False statement in proofs of loss must be intentionally false tu vitiate 
Security Ins. Co. v. Rosenberg. (Ky.) 

553(1)—False statement in proofs of loss, negativing change in title or ‘interest, held not 
to defeat recovery, unless made willfully and in bad faith aud with intent to deceive. 
False statement in proofs of loss as to change in title or interest held not to defeat re- 
oeey under the circumstances. Patten et al. v. Springficid Fire & Marine Ins. Co. 
(Mo. ; 

553(1)—False swearing of insured, in violation of fire policies, was not excused by fact 
that insured intended merely to evade income taxes. Public Nat. Bank of N. Y. et al 
v. Patriotic Ins. Co. of America (N. J.) 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS. 

$ 555. IN GENERAL. 

555—Insurer could waive furnishing of formal proofs of loss after damage. Glandon v. 
Farmers’ Mutual Hail Ins. Ass’n. of Iowa. (Ia.) 

555—Insurer’s waiver of defense to claim for damages to wheat crop could not be extended 


policy. 


to claim not included in proof of loss. Moody v. Providence Washington Ins. Co. (Kans.)1152 


555—Proof of death is condition precedent to recovery under policy, but may be waived 
by insurer. McCarthy v. Prudential Ins. Co. of America (N. Y.) 

§ 556. POWERS OF OFFICERS OR AGENTS. 

(1). In general. 

556(1)—-Accident insurer could not claim soliciting agent could not waive provision respect- 
ing written notice by assurance insured would be taken care of if eye did not get well. 
As respects waiver of notice, ‘agent’s failure to notify accident insurer of possibility of 
liability will not relieve insurer. Continental Casualty Co. v. Linn (Ky.) 

556(1)—Gener: al agent, in absence of notice of restriction, has apparent authority to waive 
—— that notice of loss shall be written. Weatherwax v. Royal Indemnity Co. 
(N 


557. EXPRESS WAIVER. 
557—By-laws relating to notice of loss, and providing for adjustment and arbitration, con- 


stituted waiver of statutory requirements of proof of loss. Glandon v. Farmers’ Mu- 
tual Hail Ins. Ass’n. of Iowa. 


(Ta.) 
$ 558. IMPLIED WAIVER IN GENERAL. 
(1). Agts and conduct in general. 
$58(1)—-Delay of assured in giving notice and failure to swear to written statement of loss 
held waived by answer admitting notice letter acknowledging receipt and denial of li- 
ability. Hutchings v. Southwestern Automobile Ins. Co., Los Angeles (Cal.) 
558(1)—Waiver of notice of loss could not be inferred from insurer’s conduct in assuming 
defense of automobile —t, cases subject to reservation of its rights. Weatherwax 
v. Royal Indemnity Co. (N. Y.) 


558(1)—Insurer under accident policy, ‘by taking charge of suit against insured, waived pro- 


546 


vision for immediate notice of accident. H. G. Hill Co. v. Georgia Casualty Co. (Tenn.) 556 


558(1)—Insurer’s retention for seven weeks of proofs of loss furnished and denial of li- 
ability held waiver of defense that proper proofs of loss were not furnished. Provision 
of policy held not to preclude company’s retention of proofs of loss from operating as 
waiver of defense that proper proofs were not furnished. Hartford Fire Ins. Co. v. E 
pire Coal Min. Co. (U. S.) 

(2). Statements and acts of officers and agents. 

558(2)—Agent’s statements insured would be taken care of, if eye did not get well, was 
acceptance of verbal notice under accident policy providing written notice might be given 
agent. Continental Casualty Co. v. Linn (Ky.) ... 

(4). Failure to furnish blanks. 
558(4)—-Insurer, having failed to comply with request for blank proofs of loss, and negotiated 


for adiustment, could not set up failure to receive proofs. Talbert v. Northwestern 
Nat. Ins. Co. Inc. (La.) 


$ 559, ———-DENIAL OF LIABILITY. 
(1). Insurance of property. : 
$59(1)—Delay of assured in giving notice and failure to swear to written statement of loss 
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held waived by answer admitting notice; letter scennsindeleg receipt and denial of li- 
ability. Hutchings v. Southwestern Automobile Ins. Co. of Los Angeles. (Cal.) 

559(1)—Insurer sending representative who investigated loss and denied liability held to have 
var right to — of loss. First Nat. Bank of Croswell v. National Fire Ins. Co. 
(Mich.) . 

559(1)—Insurer’s or - authorized agent’s denial of liability. on ground of cancellation of policy 
waives proof of loss. Beaumont v. Commercial Casualty Ins. Co. (Mich.) . 

559(1)—Insurer’s retention for seven weeks of proofs of loss furnished and denies of li- 
ability held waiver of defense that 
Fire Ins. Co. v. Empire Coal Min. 

(2). Life and accident el Ty 

559(2)—-Refusal of liability insurer to defend policy communicated to third person’s attorney 
on whom suit papers were served through misunderstanding held to relieve insured from 
further compliance with condition requiring transmission of suit papers. Denial of 
liability under liability policy dispensed with proof of loss. Observance of formality, 
rendered unnecessary by party for whose benefit stipulation was made is rarely es, 
Haskell y. Eagle Indemnity Co. (Conn.) ; 

559(2)—Insured is not required to furnish reports after insurer has denied liability. 
vident Life & Accident Ins. Co. v. Jemison (Miss.) 

§ 560. —— FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 

(1). In general. 

560(1)—Insurers, receiving proofs of loss without question, waived defects in form. Fire- 
man’s Fund Ins. Co. et al v. Borschow (U. S.) 

§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTL EMENT 

561.—Inspection by adjuster and negotiations for adjustment of crop loss by hail held to waive 
formal proof of loss. Kinney et al v. Hudson Ins. Co. (Kans.) 

561—-Insured’s failure to comply strictly with requirement of policy for notice of hail dam- 
age was waived by substantial offer of settlement; offer to return premium note for $125 
was substantial offer, sufficient to waive insured’s failure to give notice of hail damage. 
Moody v. Providence Washington Ins. Co. (Kans.) : 

$61—Insurer promising to send adjuster after notice of total loss cannot complain of failure 
of proof of loss. Boberg v. Fitchburg Mut. Fire Ins. Co. (Kans.) 

561—Insurer, having failed to comply with request for blank proofs of loss, and negotiated 


for adjustment, could not set up failure to receive proofs. Talbert v. Northwestern Nat. 
Ins. Co. Inc. (La.) 


$ 562. PAYMENT OF LOSS. : . 
562—Payment under “facility of payment” clause would not constitute waiver of proof 


of death, if invalid, but if discharging insurer’s liability, would constitute waiver. 
McCarthy v. Prudential Ins. Co. (N. Y.) J alate oucas Le 


XV. Adjustment of Loss. 


§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—Promise to refrain from making claim against insured for automobile accident injuries 
held sufficient consideration for insurance adjuster’s agreement to take care of claim. 
Insurance adjuster’s agreement to pay plaintiff something for her injuries, if she re- 
frained from making claim against insured, held void for uncertainty. Insurance ad- 
juster’s promise to pay injured plaintiff’s expenses resulting from automobile accident 
held not invalid for indefiniteness. Wood v. A&tna Life Ins. Co. (N. Y.) 

565—Adjuster held authorized to make election not to take over or matin damaged merchan- 
dise. Siegel v. Ohio Millers’ Mut. Fire Ins. Co. oe) ; ose) 

§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR 

ARBITRATION. 

567—Insurer’s denying liability on Minnesota policy does not deprive insured of right to 

arbitrate loss, but liability therefor is subject to litigation. Orient Ins. Co. v. Skellet 


Ce .. S 

§ 568. DEMAND OF APPRAISAL OR ARBITRATION. 

568—Assured held not required to submit to appraisement of loss under fire policy, where 
proofs thereof were retained by insurers, and demand for appraisal was too late. 
Security Nat. Fire Ins. Co. et al. v. Kifuri (Tex.) ; 

§ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS. 

570—Under fire policies, insured could act for mortgagees, and ward was binding on mort- 
gagee without notice, where there was no fraud. Dragon v. Automobile Ins. Co. of 
Hartford, Conn. (Mass.) ... 

§ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

572—Appraisers’ failure to agree after examining property, and submission to umpire after- 
wards participating in award, constituted disagreement of neuer — —— acted. 
Melton Bros. Inc. et al v. Philadelphia Fire & Marine Ins. Co. (N ‘ 

§ 573. EXPENSES OF PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

573—That arbitrator appointed by insured immediately went to work to determine mine — 
# —_ destroyed held not to render him ineligible; “Employment”. 

ope 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites and validity of award in general. 

574(1)—Appraisement and award under fire policy may be set aside for disqualification of 
appraisers; appraisement or umpire during appraisement; appraisement and award under 
fire policy may be set aside for failure to ascertain damage to part of property; appraise- 
ment and award under fire policy may be set aside because of wide discrepancy between 
amount of award and loss. Marshall v. American Alliance Ins. Co. (Kans.) 
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574(1)—Award will not be set aside on ground of noncompliance with requirement for item- 
izing actual direct loss and damage without showing prejudice or injustice. Court will 
not weigh technicalities of methed of arriving at award by competent and disinterested 
umpire and appraiser, in absence of injustice or fraud. Melton Bros. Inc., et al v. 
Philadelphia Fire & Marine Ins. Co. a ae 
574(1)—-When insurer’s appraiser did not participate in appraisement, and umpire’s concur- 
rence was conditional, held, that award was invalid and arbitration failed. Siegel v. 
Ohio Millers’ Mut. Fire Ins. Co. (U. a; elke es es 
(2). Irregularities in proceedings. 
574(2)—Appraisement and award under fire policy may be set aside for disqualification of 
appraisers; appraisement and award under fire policy may be set aside for misconduct of 
appraiser or umpire during appraisement; appraisement and award under fire policy may 
be set aside for failure to ascertain damage to part of property; appraisement and award 
under fire policy may be set aside because of wide discrepancy between amount of award 
and loss. Marshall v. American Alliance Ins. Co. (Kans.) 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Appraisement and award under fire policy may be set aside for disqualification of 
appraisers; appraisement and award under fire policy may be on aside for misconduct 
of appraiser or umpire during appraisement; appraisement and award under fire policy 
may be set aside for failure to ascertain damage to part of property; appraisement and 
award under fire policy may be set aside because of wide discrepancy between amount of 
award and loss. Marshall v. American Alliance Ins. Co. (Kans.) 
574(3)—Award is not invalidated because appraiser is merely zealous as to rights of. Rs 
nominating him. Melton Bros. Inc. et al. v. Philadelphia Fire & Marine Ins. Co. (N. J.) 
(4). Inadequacy of award. 
574(4)—Appraisement and award under fire policy may be set aside for disqualification of 
appraisers; appraisement and award under fire policy may be set aside for misconduct 
of appraiser or umpire during appraisement; appraisement and award under fire policy may 
be set aside because of wide discrepancy between amount of award and loss. Marshall 
v. American Alliance Ins. Co. (Kans.) 
(5). Effect of award in general. 
574(5)—Insurer’s denying liability on Minnesota policy does not deprive insured of right to 
arbitrate loss, but liability therefor is subject to A oegrs Orient Ins. Co. v. Skellet 
Co. (U. S.) Ave 
iF}. Actions to set aside award. 
574(7)—-Incompetency, disqualification, of prejudice are proper allegations, and subjects for 
proof in proceeding to set aside award of arbitrators. Evidence, as to alleged unfairness 
of appraiser and umpire, and objectionable methods of making appraisement, held com- 
petent in proceeding to set aside award; answers of jury to special questions not incon- 
sistent with general verdict must stand. Marshall v. Ameri-an Alliance Ins. Co. (Kans.) 
574(7)—-Statement of insurance arbitrator that he wanted, or was going to get, $1,000, held 
not evidence of fraud in award. Arbitrators, examining insured’s store and its condition, 
together with plaintiff’s bills, invoices, etc., held not shown to have acted in bad faith. 
Jury, not in possession of all evidence presented to arbitrators, cannot decide that ar- 
bitrators were guilty of misconduct in making award. Sherman v. net Ins. Co. 
of Philadelphia (Mass.) 
574(7)—Every reasonable intendment and presumption comes to support of award in arbitra- 
tion proceedings; one attacking award in arbitration proceedings has burden of establish- 
ing invalidity thereof by clear proof. Award in arbitration will not be set aside on 
ground appraisers failed to comply with appraisal agreement without satisfactory evi- 
dence of such non-compliance. Award will not be set aside on ground umpire partici- 
pated in award for entire loss, where evidence failed to show single instance where ap- 
praisers agreed. Melton Bros., Inc., et al v. Philadelphia Fire & Marine Ins. Co. (N. J.) 
§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(1). In general. 
576(1)—Fire Insurer’s failure to actively avail itself of offer for appraisal, and its dilatory 
tactics, authorized suit on policy without appraisal. Talbert v. Northwestern Nat. Ins. 
Oo.." Ine. Gia.) -.<. 
576(1)—Assured held not required to submit to appraisement of loss under fire policy, 
where proofs thereof were retained by insurers, and demand for appraisal was too late. 
Security Nat. Fire Ins. Co. et al. v. Kifuri. (Tex.) 
576(1)—Insurer, offering to repair automobile, damaged in collision, without suggesting ap- 
praisement, could not thereafter urge failure of appraisal or arbitration. Agreement 
for repair of automobile damaged in collision was waiver of right to have damages fixed 
by appraisers. Hiramatsu v. Maryland Ins. Co. (Utah) 
(3). As to defects and objections. 
576(3)—Insured, aware of conditions which might influence judgment of arbitrator, and not 
objecting, cannot attack award on ground arbitrator did not act in good faith. Sher- 
man v. Alliance Ins. Co. of Philadelphia (Mass.) , 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
1 In general. 


(i). 
580(1)—Owner of goods “Held in trust” by insured held entitled to sue insurer directly on 
fire policy, where insured refused to include a _ o of claim. B. N. Exton & 
Co. Inc. v. Home Fire & Marine Ins. Co. et al. 2 50: 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 
581—Second mortgage cannot come in under standard mortgage clause attached in favor of 
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first mortgagee except by consent. Riders to insurance policy, stating that noncontribu- 
tion clause was attached, referred only to come in favor of first mortgage actually at- 
tached. Klaas v. Boston Ins. Co, et al. J.) 

§ 582. POURED. FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 

582—Rider, stating insurance was for whom it may concern, carried agreement by in- 
surer to pay loss to insured and other persons interested who could join in enforc- 
ing policy. Marine policy for whom it may concern covered damages to insured or 
conditional buyer, and assignee of insured and buyer could recover proceeds. Howell 
v. Globe & Rutgers Fire Ins. Co. (N. Y.) 


§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRE- 
SENTATIVES OR ESTATE. 
(1). In general. 
583(1)—Life insurance contract held not to become debt until insured’s death and not col- 
lectible in right of insured. Life policy payable to insured’s personal representatives is 
collectible by them as representatives * | estate for distribution according to law. Jeffer- 
son Standard Life Ins. Co. v. Rankin (Ga.) 
583(1)—Ljife policy payable to insured’s executors or administrators is deemed payable to 
heirs, where insured makes no other disposition. Jorgensen et al. v. De Viney (N. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Industrial insurer having failed to exercise right respecting payment under ‘“‘fa- 
cility of payment” clause, where beneficiary predeceased insured, insured’s admin- 
istratrix was entitled to fund. In re Howley’s Estate. (N. Y. 
583(2)—‘‘Facility of payment” clause does not grant or take away cause of action, but 
affords insurer option to pay persons described therein and payment is defense to 
subsequent action on policy. Partial payment, under ‘“‘facility of payment” clause, is 
partial defense to action on policy. McCarthy v. Prudential Ins. Co. of America 
GN. ¥) 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—In order to defeat rights of beneficiary by exercise of option to pay insured money 
in his life-time money must have been actually paid. Prudential Ins. Co. v. Fidelity 
Union Trust Co. (N. J. 
(2). Effect of clause making policy payable to relative or person equitably entitled. 
585(2)—Rider, which insured signed, authorizing insurer to pay life insurance to niece, was 
not assignment of benefits of policy. Under facility of payment clause, authorizing in- 
surer to pay life insurance to any relative, insurer could make insured’s niece beneficiary. 
Insurer was not required to exercise option under facility of payment clause to make 
payment to relative of insured until policy matured. McDaniels v. Western & South- 
ern Life Ins. Co. (IIl.) ‘ 
(3). Policy payable to wife. 
585(3)—Insurance payable generally to wife of insured can be recovered only by wife. 
Beneficiary named in group insurance policy designated as wife; may recover though 
not wife of insured world “wife” being descripto personae. Clements v. Terrell. (Ga.) 
585 (3)—Wife, after judgment of separation from bed and board, may recover proceeds of 
insurance policy payable to deceased husband’s widow. In re Brotherhood of Locomotive 
Firemen and Enginemen (La.) 
585(3)—-Married woman named as beneficiary in policy on life of husband was entitled to pro- 
ceeds, though obtaining divorce before insured’s death. Pendleton v. Great Southern 
Life Ins. Co. et al. (Okla.) 
(6). Beneficiary paying premiums. 
585(6)—Where insured’s niece paid premiums expecting to receive life insurance under ri- 
der authorizing insurer to pay insurance to niece, but which recognized insurer’s right 
to pay insurance to others, niece cannot sue on policy. McDaniels v. Western & South- 
ern Life Ins. Co. (Ill.) 
§ 586. VESTED INTEREST OF BENEFICIARY. 
586—Original beneficiary named pursuant to agreement on valid consideration acquires equit- 
able interest in policy. Summers v. Summers (Ala.) . 
586—General Rule is that insured reserving right to change beneficiary may change benefic- 
iary at any time; first named beneficiary acquiring no vested interest. Where life policy 
is taken out to protect surety on note named as beneficiary, insured cannot change bene- 
ficiary, notwithstanding that right to change was reserved in policy. Insured’s wife 
knowing policy was procurei to protect surety on husband’s note, cannot have herself 
substituted as beneficiary, notwithstanding premium payment to prevent lapse. Beed v. 
Beed et al. (Ia.) 
586—Wife and minor daughter of insured had no prior vested interest in life policies payable 
to estate and thereafter assigned to creditors. Shawnee State Bank of Topeka v. Royal 
Life Ins. Co. of Des Moines (Kan.) 
586—Respective rights of beneficiaries become fixed and vested at death of insured. 
et al v. Ringler. (Md.) 
586—Insured’s presumptive heirs have no vested interest in life policy payable to executors 
or administrators, reserving right to change beneficiary or avails thereof before his death; 
insured retains ownership and control of life policy, reserving power to change bene- 
ficiary with power of disposition in any mode not inhibited by statute, public policy or 
provisions in policy. Jorgensen et al. v. De Viney. (N. D.) 
$86—Beneficiary’s right under group insurance policy became vested on death of insured, and 
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Pg a on by company’s subsequent waiver. Seavers v. Metropolitan Life Ins. 

0. is ae 

586—Beneficiary had no vested interest in life insurance policies during insured’s life. 
Farracy v. Perry. (Tex.) 

§ 587. — CHANGE OF BENEFICIARY. 

587—Insured’s written statement held insufficient to change beneficiary in policy issued by 
employers’ relief department, where regulations required superintendent’s written consent 
to such change.. In controversy between insurance beneficiaries, bill of interpleader is not 
waiver of defect in beneficiary’s claim. Discretionary act of insurer required by by- 
laws for change of beneficiary must be performed during life of insured. Insurer cannot 
waive performance of discretionary act required for change of beneficiary by anything it 
may do after death of insured, Ringler et al. v. Ringler. (Md.) 

$87—In absence of contrary provisions in. policy, insured may dispose by ‘will of life. policy 
payable to executors or administrators; insured’s intention to dispose of life policy by 
will must be declared in clear and unmistakable terms. Will directing use of life insur- 
ance in payment of mortgages did not manifest intention on part of decedent to i. 
of life policy, but proceeds descended to heirs at law. Hill et al. v. Hanna. (N. . 

587—Insured’s presumptive heirs have no vested interest in life poliey payable to siaetbbii 
or administrators, reserving right to change beneficiary or avails thereof before his death; 
insured retains ownership and control of life policy, reserving power to change benefic- 
iary with power of disposition in any mode not inhibited by statute, public policy or 
provisions in policy. In absence of contrary provisions insured has right to bequeath life 
policy payable to executors or administrators. Intention to bequeath life policy payable te 
executors or administrators must be declared in clear terms; intention to bequeath life 
policy payable to executors or administrators will not be inferred — will purports to 
dispose of all property and estate. Jorgensen et al. v. De Viney. (N. 

587—Certificate delivered to insured employee under group insurance policy mig not to contain 
entire contract as respects right to change beneficiary. Requirement of group insurance 
policy that change of beneficiary be indorsed by company on certificate held obligatory. 
Insured’s attempt to change beneficiary of group insurance certificate by direction in will 
held ineffective. Seavers v. Metropolitain Life Ins. Co. (N. 

587—Under policy payable to insured’s wife, if living, otherwise to insured and assigns, 
wife was beneficiary, instead of owner as assignee. In re Hayes’ Will. In re Marine 
Trust Co. of Buffalo et al. (N. Y. ; 

587—Changing of beneficiary in life policy in accordance with its terms did not constitute 
new contract. Pendleton v. Great Southern Life Ins. Co. et al. (Okla.) 

587—Evidence held to support finding that insured, at time he changed beneficiary, was unable 
to realize consequences of acts. Martin v. Martin. (Tex.) 

587—-Firm paying for insurance on life of stockholder and officer owned policy, and was 
beneficiary of its provisions, as respects changing beneficiary, Life insurance being 
taken for firm, insured, after ceasing connection with firm, could not change beneficiary 
without its consent. Wellhouse v. United Paper Co. et al. (U. S.) : 602 

587—Insured’s letters to beneficiary holding poli€ies as security held effective to make w 
beneficiary in excess of amount necessary to pay debt. Holt et al v. Russell (U. S.)....1081 

§ 590. ———— RIGHTS OF CREDITORS. 

590—Creditor of decedent is not entitled to any part of proceeds of life policy payable to 
personal representatives except by virtue of special contract. Hill et al. v. Hanna. 
CN, 3d): gabe teats 400 

590.—-Evidence held not to show that endowment policy was obtained, or premiums paid 
thereon, with intent to defraud bankrupt’s creditors. In re Sturdevant (U. 5 

§ 591%. INDEMNITY INSURANCE. 

5914%4—Person injured recovering judgment against owner of car is subrogated to owner’s 
rights as against liability insurance carrier. Subrogation of person injured to rights of 
owner of automobile against liability insurance carrier does not exist apart from statute. 
Person injured recovering judgment against owner of car held entitled to maintain 
separate action against owner’s liability insurance carrier to recover amount of unsatis- 
fied judgment. Lundblad v. New Amsterdam Casualty Co. (Mass.) 

59114—Insurer of copartnership held not liable to injured person, without proof of partner- 
ship’s insolvency or proceedings to eres partner’s interest with judgment. Geitner v. 
United States Fidelity & Guaranty Co. (N. Y.) 

591%—Plaintiff held entitled to maintain action for injuries against owner of automobile 
and his insurance carrier jointly, though policy was one of indemnity only. Barteck v. 
Rotter et al. (Wisc.) 

§ 593. ASSIGNEE OF POL ICY BEFORE LOSS. 

(1). In general. 

593(1)—Under collateral assignment of policy, insured’s estate held entitled to surplus re- 

maining after assignment was satisfied. AStna Life Ins. Co. v. Mason et al (U. S.)...1084 
(2). Assignment as security. 

593(2)—Assignment of life policy to secure amount insured owed assignee at death consti- 
tuted “Partial Assignment’’. Beneficiary’s letter stating, if assignee’s claim of amount 
insured owed him exceeded $300, it was bogus, did not eg insurer to pay larger 
amount. Lincoln Reserve Life Ins. Co. v. Jones. (Ark. 

593(2)—Creditor, as assignee of life policy of plaintiff’s pais husband held entitled 
to proceeds of policy to apply on decedent’s indebtedness. Russell v. Massachusetts 
Mut. Life Ins. Co. (Ohio) 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 
595—Insurer electing to repair building must place it in as substantially good conditien as 
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it was prior to fire. Cocklin v. Home Mut. Ins. Ass’n. of Iowa. (Iowa) 

595—Damage recoverable under fire insurance policy is determinable as of date of fire, and 
contingent on insurer’s right of restoration. Ramsdell v. Insurance Company of North 
America (Wisc.) 

$ 598. INTEREST ON AMOUNT OF LOSS. 

598—In action on automobile fire policy interest held allowable from 60 days from date of 
notice of loss. Home Ins. Co. v. Bennett (Tex.) 

598—Insured never forwarding proof of loss held entitled to interest on amount of policy 


sued on only from time answer first denying liability was filed. Southern Underwriters 
v. Jones et al (Tex. 


w, 

§ 601. RECOVERY OF PAYMENT. 

601—Insurer cannot recover for insured’s alleged fraud in procuring settlement by representa- 
tion that disability was total, without showing that some of amount paid was not due in- 
sured. Vorpahl v. Southern Surety Co. (Ia.) 

601—Insurer, paying insured’s president on his surrender of warehouse receipts for destroyed 
whisky, with knowledge of facts, could not recover payment in actions on policies on 
ground that receipts falsely stated that whisky was held for president’s account. Globe 
& Rutgers Fire Ins. Co. v. Frankfort Distillery (Ky.) 

601—Insurance company’s overpayment of proportional amount 
consideration of additional policy not claimed by insured, held not recoverable. Patriotic 
Ins. Co. of America v. Cameron-Bracheen Co. (Texas) as 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—No penalty or attorney’s fee can be recovered where recovery of insurance is less than 
demanded. Mutual Relief Ass’n. v. Poindexter (Ark.) ... ; aie 

602—Court properly allowed attorney’s fees on recovery by insured of sum demanded. Globe 
& Rutgers Fire Ins. Co. v. Batton (Ark.) ....... Dale ale 

602—Recovery on life policy for less than amount sued for did not justify allowance of at- 
torney’s fee and penalty. Lincoln Reserve Life Ins. Co. v. Jones. (Ark.) 

602—-Judgment for costs is not judgment contemplated by statute authorizing attorney fee 
against insurer; unless judgment is in fact rendered against insurance company on 
policy, no attorney fee can be allowed under statute. Gants v. National Fire Ins. Co. et 
al. (Kans.) . “e : mia ; 

602—Allowance of attorney fee in certain fire insurance cases is intended as fee only and 
not separate amount for expenses; court, in determining attorney fee, may consider 
labor, time, and trouble involved, as well as extent of services and importance of liti- 
gation. Boberg v. Fitchburg Mut. Fire Ins. Co. (Kans.) 

602—Law authorizing recovery of penalty and reasonable attorney’s fees against insurer merely 
fixes maximum limit and authorizes award of reasonable amount. Aubry v. American Nat. 
Ins. Co. (La.) 

602—Insured recovering $900 on fire policy held entitled to attorney’s fee of $150. 
tino v. Phoenix Fire Ins. Co. of Paris, France (La.) 

602—Evidence held to present issue whether stolen automobile had been locked as respects 
eroalies insurer for vexatious refusal to pay. Hart v. British America Assur. 

‘o. (Mo.) % 

602—Suit on policy, defended in good faith on ground of forfeiture by nonpayment of 
premium, held not case for statutory penalty. Ellis-Jones Drug Co. v. Home Ins. Co. 
(Tenn. ) - a hiatal athsetatans atau a aekethcoaen itis pag wae waren . 

602—Judgment for $5,000 attorney’s fees against insurance company, sued on $10,000 pol- 
icy, held excessive by $3,000. Southland Life Ins. Co. v. Norton (Tex.) ..... a 

602—$800 Attorney’s fees, where insured recovered $1,530.54 as benefits under health and 
accident policy, was excessive by $400. Massachusetts Bonding & Ins. Co. v. Worthy 
(Tex.) . 

602—Judgment for $750 attorney’s fees in suit for $2000 due under accident policy held ex 


1154 


122 


723 


cessive by $250. Great Southern Life Ins. Co. v. Johnson (Tex.) ; ..1035 


602—Suit on policy is not “Demand”, within statute imposing liability for penalty and attor- 
ney fees for delay in payment. Written demand held unnecessary to hold insurer liable 
for penalty and attorney fees for delay in payment. Pan-American Life Ins. Co. 
v. Terrell. (U. S.) ; sigs de 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. ‘ 

603—Assured cannot collect damages from wrongdoer and also loss under insurance con- 
tract. Remedial System of Loaning v. New Hampshire Fire Ins. Co. (Ky.) : 

603—Knowledge of agent for insurer relative to nature of injury held immaterial as respects 
fraud in procuring release pursuant to misrepresentation that it was mere receipt. 
Provident Life & Accident Ins. Co. v. Chapman (Miss.) . Ke Jos 

603—Injured infant may execute binding release, and proof to show infant did not knowingly 
execute release, or that it was executed by misrepresentation, was erroneously excluded. 
Sneze v. National Acc. Soc. (N. Y.) ..... 

603—That insured’s injured tenant was ignorant o l 
not to estop insurer setting up release as defense. Release of liability insurer, executed 
by bankrupt insured, held not to affect injured party’s right to recover from insurer: 
“terms of policy.” Legal results of insured’s release of liability insurer are to be tested 
by insurer’s conduct, not bv its disclaimer of consequences thereof. Rushing v. Com- 
mercial Casualty Co. (N. Y.) ite as Teta ; ee a 

603—Prohibition against impairing insurer’s subrogation against carrier held exception to 
permission to accept bills of lading under fire policy construed as whole. Accused accept- 
ing bill of lading limiting carrier’s liability could not recover under policy authorizing ac- 
ceptance of bills but prohibiting release of carrier’s liability. Insured prohibited from re- 
leasing carrier accepting bill of lading limiting carrier’s liability could not recover whether 
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undervaluing or ~< valuing shipment. Maxwell Textile Co. Inc. v. Globe & ant 
Fire Ins. Co. (N. Y.) . 
§ 605. SUBROGATION OF INSURER 
§ 606. ———- ON PAYMENT OF LOSS IN GENERAL. 
(1). In_ general. 
606(1)—Insurer, when subjected to loss by wrongdoer, has right to of action for reimburse- 
ment against wrongdoer. Insurer paying loss may recover of insured collecting damages 
from wrongdoer or from wrongdoer paying with notice of insured’s equities. Remedial 
System of Loaning v. New Hampshire Fire Ins. Co. (Ky.) ................0.0005- 
606(1)—-Insurer could not be subrogated to rights of owner against railroad causing fire, 
without conventional subrogation. Where policy was taken out in lessor’s name by lessee, 
who owned building and paid premium, lessee was assured as respects subrogation. 
Dougherty et al. v. Yazoo & M. Vie Re. RD AX 692 
606(1)—That insurer adjusts loss in arbitrary amount not based on actual proof does not 
render party responsible for loss liable for such amount. Royal Ins. Co. Ltd. v. 
niin tee Tb, OS. IR 6 ern a oS is xs PEA oe ek eee cate 1272 
606(1)—Insurer paying part of fire loss cannot sue person causing loss who has Kacey ea 
ment recovered by property owner. Ferraiole v. Lamson Oil Co. (R. I.) 
(2). Subrogation to rights of mortgagee. 
606(2)—-Mortgagee of insured property had no right of action against wrongdoer, and pay- 
ment to mortgagee by insurer would create no right to subrogation against wrongdoer. 
Remedial System of Loaning v. New Hampshire Fire Ins. Co. (Ky.).................. 1266 
606(2)—Chattel mortgagee held not subrogated to rights of insured under loss rs clause, 
where policy was voided. New Jersey Ins. Co. v. Ball et al (Ohio). ; 
(3). Subrogation under marine policies. 
606(3)—Cargo insurer’s right to recover against offending ship’ for loss of cargo extended 
only to amount fixed in limitation of liability decree. Insurer’s right to subrogation de- 
pends on cargo loser’s right to collect from wrongdoer. Insurer of increased value of 
cargo at destination aver shipping value held not entitled to share in distribution of 
fund representing value at time of shipping. In re Columbia S. S. Co. (Ohio.)...... 67 
(5). Subrogation under guaranty and indemnity policies. 
606(5)—-Statute held not to invalidate stipulation in automobile collision policy that insurer’s 
payment shall operate as subrogation. Evidence held to establish negligence of drivers 
of both automobiles in collision at intersection, precluding collision insurer recovering 
under subrogation provision. Maryland Casualty Co. v. Muller. (La.) 788 
606(5)—Owner’s indemnity insurer and surety on appeal bond from judgment for injuries 
held entitled to subrogation to all owner’s rights. Owner’s indemnity insurer and surety 
on appeal bond held subrogated to owner’s rights against lessee causing injury and agree- 
ing to save owner harmless. Commercial Casualty Ins. Co. v. Capital City Surety Co. 
eee OTS RS oa Co carta ee a Poet eka ee nae eee Raed erations 586 


§ 607. ——- UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Insurer’s payment of loss under theft policy covering automobile in bailee’s possession, 
and containing agreement of insured to assign all causes of action and subrogate 
insurer, created equitable assignment of insured’s cause of action against bailee. Cause 
of action against bailee for damages to automobile stolen while in bailee’s possession held 
assignable. Insured, receiving payment of damages to stolen car under theft policy re- 
quiring assignment of causes of action and insurer’s subrogation, held not entitled to 
sue bailee for returning car in damaged condition, because not “real party in interest.” 
Assignment of cause of action to reciprocal insurance association and subscribers gave 
subscribers title, if association could not sue. John A. Boyd Motor Co. v. Claffey 
TIS Gunn CTR aoe SSR ee Basie 1048 


XVIII. Actions on Policies. 


§ 6082 NATURE AND FORM OF REMEDY. 
608-——-Where insurer sued to cancel policy, and administrator's action on policy was trans- 
ferred to equitv, refusal to retransfer to law court held error. Bassett v. Mutual Ben. 
Health & Accident Ass’n. (Ark.) : 746 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Beneficiary required to tender back amount received on settlement with insurer before 
suing on original policy. Speath v. Merchants Life Ins. Co. (Mich.) .. 165 
612(1)—Insured’s failure to return policy to insurer for indorsement of payments did not 
bar recovery of installment due, where payment was refused. Great Southern Life 
Ins. Co. v. Johnson (Tex.) = Men Se dd ERE Een Se Rees . 1035 
(2). Notice and proof of loss. 
612(2)—If failure to furnish proof of loss does not forfeit policy, proof of loss is condition 
precedent to action, and insured has burden of proof thereof. Home Ins. Co. of New 


SOE Ts SOMONE: SIRI D nie eiKe dS cL eas au tea Wasi. 470 
612(2)—Proof of death is condition precedent to recovery under policy, but. may be waived 
by insurer. McCarthy v. Prudential Ins. Co. of America (N. Y.) ..... 15 


612(2)—Action on automobile fire policy held not prematurely brought, because formal proof 

of loss was not given, in view of actual knowledge. Home Ins. Co. v. Bennett (Tex.) 111 
612(2)—-Requirement of fire policy as to proof of loss within 60 days held condition precedent 

to right of insured to maintain suit. Insured cannot show full complience with condi- 

tion of proof of loss after lapse of 60 days allowed thereafter. Harris v. North British 

& Mercantile Ins. Co. Ltd. (U. S.) ° Ge Pate Sates ate awe eae 939 
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§ 614. DEFENSES. 

§ 615. IN GENERAL. 

615—Insurer denying claim because not satisfied death was due to accidental injury could 
only defend because of lack of accidental injury. Sanborn v. Income Guaranty Co. 
NG ie ares ges 0 anes ew liek 3G Fa le Saale @ oP cain: alle GES cena 95 

615—Tender out of court is not compliance with statute requiring deposit in ‘court of ‘pre- 
miums before misrepresentations can be relied on to defeat recovery. Recovery of sick 
indemnity under life policy to be defeated because of misrepresentations in securing 
policy requires deposit of premiums in court. Shaw v. Mutual Protective Ins. Co. (Mo.) 98 

615—-Defense of bankrupt insured’s breach of contract, asserted by liability insurer against 
injured party, must be considered in light of remedial character of statute, authorizing 
recovery against insurer. Bankrupt insured’s removal to another state before trial held 
not “refusal to co-operate’’ as respects injured ~— right to recover against insurer. 
Rushing v. Commercial Casualty Ins. Co. (N. Y. 806 

§ 616. SET-OFF AND COUNTERCLAIM. 

616—Debt due by deceased to insurer, not being debt in right of representatives of estate, 
cannot be set off against debt under life policy payable to representatives. Plea setting 
off debts due by deceased to insured held property stricken in administratrix’s action on 
policy entitling administratrix to value of policy. Jefferson Standard Life Ins. Co. v. 
I CI e556 nce eo Sk eh ahh we in a Sa iho Pdr nee as tiie oli hia ek .1089 

§ 616%. CONCLU SIV ENESS OF ADJUDICATION IN ACTION AGAINST INSURER. 

616%4—In suit by injured party against liability insurer, judgment recovered against in- 
sured without fraud or collusion held binding on insurer, having notice of former suit. 
International Indemnity Co. v. Steil (U. S.) . ; 1259 

§ 617. JURISDICTION. 

617.—Allegation that policy was reinstated with fraudulent purpose to commit suicide did not 
confer jurisdiction on chancery court to cancel policy which provided it should be void if 
insured committed suicide. Equity will not assume jurisdiction where there is complete 
adequate law remedy. Bassett v. Mutual Ben. Health & Accident Ass’n. (Ark.) 746 

617—-Insurance company, paying insurance money to administrator for nonresident decedent, 
under principle of comity, would not be liable in action by domiciliary administrator. 
Rochford v. Metropolitan Life Ins. Co. (Ind.) 626 

§ 618. VENUE 

618—As respects ‘venue, original insurer, joined with his assignee, but not served, was not 
released though complaint referred to single defendant Venue, as against original in- 
surer, if insured’s suit on accident policy, is in county where accident occurred, Venue of 
action on accident policy against defendant assuming liabilities of original insurer held 
property laid in county of accident, though defendant entered into contract for assumption 








of liabilities in another county. McKenzie v. Los Angeles Life Ins. Co. (Cal.) 1015 
618—Loss under accident policy providing benefits for accidental death occurred in county 
where insured died, and not where he sustained accident, as respects venue. Statute 


authorizing suits on policies where policyholder or beneficiary resides merely authorizes 
suit where plaintiff lives at time suit is instituted. Nonresident beneficiary held not 
entitled to sue on accident policy for death benefits in county where insured resided. 


Fidelity & Casualty Co. of New York v. Lindsay et al (Tex.) 307 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY 
§ 622. - TIME WITHIN WHICH ACTIONS MUST BE BROUGHT. 


(1). In general. 
622(1)—Loss under insurance policy by reason of abandonment of automobile held not to have 
occurred more than 12 months before action. Hassett v. Pennsylvania Fire Ins. Co. 
(Wash.) : 799 
(2). Validity of provisions. 
622(2)—Provision requiring action within 12 months after loss is reasonable and valid. Hassett 
v. Pennsylvania Fire Ins. Co. (Wash.) 799 
§ 623. —— WATVER OF LIMITATION. 
(4). Denial of liability. 
623(4)—Insured, on denial of liability by insurer within 60 days of loss, may bring suit 


immediately. Insured did not waive right accruing by reason of insurer’s denial of 
liability, because furnishing proof of loss after institution of suit. Globe & Rutgers Fire 
Ins. Co. v. Batton (Ark.) : ; 243 


§ 624 PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Rider, stating insurance was for whom it may concern, carried agreement by in- 
surer to pay loss to insured and other persons interested who could join in enforcing 
policy. Howell v. Globe & Rutgers Fire Ins. Co. (N. Y.) ; 78 
(5). Necessary and proper parties. 
624(5)—Imsurance carrier, was properly joined as defendant, if policy or ordinance pur- 
suant to which policy was issued provided it should inure to benefit of public. Demur- 
rer on ground of misjoiner of insurance carrier held properly overruled, where com- 
plaint alleged that policy issued pursuant to ordinance inured to benefit of public. 
Fraher v. Eisenmann (Cal.) ; 117 
624(5)—Insured’s failure to make seller and assignee of conditional contract parties to action 
against insurer for damages to automobile was not error. Hiramatsu v. are Ins. 
Ci “CRPUED 0. os 10k XE dsrs tates eae co beaie celine Geo Ea ate are Sie was ‘ .. -1063 
624(5)—If fire policy was intended to be substituted for another company’s ‘policy, and was 
not delivered until after fire, other company held not necessary — Orient Ins. Co. 
v. New Hampshire Fire Ins. Co. et al (Vt.) ..... 5 eile a 1203 
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(6). Actions on life policies. — / . 
624(6)—Where life insurance beneficiary is not named, only personal representative of in- 


sured may sue. McDaniels v. Western & Southern Life Ins. Co. (IIl.) . 354 
624(6)—Plaintiffs, suing as widow and child of deceased emplovee, cannot recover on group 

life insurance policy. Simmons et al. v. Morgan’s Louisianu & Texas R. R. & S. S. Co. 

pe an, es Cree ee ee Cr ae re eee errr ree er eee 1093 


(8). Defects and objections. ’ : Ce 7 
624(8)-——Permitting amendment of complaint by adding new parties plaintiff in action on 


insurance certificate held not error. Sovereign Camp, W. O. W.., v. Colvin et al (Ala.) 613 


§ 625. PROCESS. 
§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Statutory mode of service on licensed nonresident insurance companies by delivering 
summons to sup*-intendent of insurance, held exclusive rendering service on company’s 


agent ineffectual. Thompson v. National bere Fes. GG, ME SP os etwcasan 322 
(2). Service on insurance commissioner or other official. 
627(2)-——Service on commissioner as agent of foreign company is not limited to actions based 
on business transacted within state or with residents. Enger v. Midland Nat. Life Ins. 
Co. of Watertown, S. C. (Minn.) eRe ad wit Wikts See ako SOA e we ROIS CES ab ee 642 
§ 628. DECLARATION, COMPLAINT OR PETITION. 
§ 629. FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Complaint, alleging failure of insurer to repair automobile damaged ia collision in 
accordance with agreement therefor, stated cause of action. Hiramatsu v. Maryland 
Rime a veg Since yrs bicker wrsterette wis i bimieien ater lahelatone, ites aaieneie Aw abe mae a 1063 
$ 632. - DESCRIPT ION, SITUATION, AND CONDITION OF SUBJECT MATTER. 
632—Petition, in action on fire policy, held not defective for failure to allege how value of 
goods was arrived at. Girard Fire & Marine Ins. Co. v. Mallard (Tex.) ........... 1197 
§ 633. —— TITLE OR INTEREST OF INSURED. , 
633—Petition on fire policy must allege plaintiff owned destroyed property or had some in- 
surable interest therein at time of fire. Petition on fire policy alleging plaintiff's owner- 
ship of automobile when policy was issued, but not alleging interest in automobile or 
possession thereof at time of fire, failed to state case. St. Paul F. & M. Ins. Co. 
ie ae EE ee ert era en Sie eee Oo he Oe ee Sh 119 
§ 634 —— PERFORMANCE. OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Plaintiff suing on insurance policy need only allege in general terms that conditions 
precedent were fulfilled. Harty v. Eagle Indemnity Co. (Conn.) 579 
634(1)—Petition in action on policy of hail insurance, alleging full compliance with require- 
ments of contract, was not demurrable. Glandon v. Farmers’ Mutual Hail Ins, Ass'n. 
OE OW ERNE es fbi cecxtane ww Cie eee SOS Sasa ea pe oa amano wine wa ne Ib a ‘ 1180 
634(1)—Petition, failing to allege furnishing proof of disability warranting waii . of premiums 
or excuse for failure held fatally defective. Missouri State Life Ins. Co. v. Le Fevre 
IED so saat 5 PT eT ee ee re Re as Gao ne oe eee 224 
§ 635. —— LOSS AND CAUSE THEREOF. 
635—Failure of insured to plead and prove value of furniture or merchandise covered by 
fire policies held to preclude recovery thereon. Federal Fire Ins. Co. v. Harvey & Co. 5 
eRe in pice ges edewsarin jam mle cergieg sR ahe te alec ee RAIS EEK ORR iK area eek ora die 24 


635—-Insured, suing for permanent disability payments, on discontinuance, need not allege 


continuance of disability. Beasley v. Pacific Mutual Life Ins. Co. of California (Tenn.)1034 


§ 638. NONPAYMENT. 

638—Petition alleging insurer’s refusal to pay for more than 60 days before filing suit held 
sufficient on general demurrer to warrant recovery of 12 per cent damages and attorney’s 
fern: TAberiy: TAbe Gas. 5 lO:. 6; Re RAED Soe cohen Ae sapere s aide Béla eal a oreo tame 

638—Petition alleging insurer's nonpayment of sum due, ' though often demanded, and right 
to recover penalty and attorney’s fees for failure to pay after demand, sufficiently al- 
— demand, though not alleging date. Great Southern Life Ins. Co. v. Johnson 
CRS iis chew ea ire eae ad 


§ 640. PLEA, ANSW ER OR AFFIDAVIT OF DEFENSE. 
-(1). In general. 
640(1)—-Insurer’s allegations that fire policy was intended to be substituted for another com- 
pany’s policy, and was delivered after fire, disclosed adequate legal defense. Orient 
Ins. Co. v. New Hampshire Fire Ins. Co. et al (Vt.) 
(2). Avoidance ‘and forfeiture. 
640(2)—-Answer averring other insurance at time of loss, without insurer’s knowledge held 
sufficient though not averring immediate tender of premium. Iroquois Auto Ins. Under- 
writers v. Stierwalt (Ind.) EC EEE COE OE CO ee CEL EP POP ES 
640(2)—Paragraphs of answers in actions on fire policies, asserting violation of iron-safe 
clause, were held demurrable. Federal Fire Ins. Co. v. Harvey & Co. (Ky.) ..... 
640(2)—Under terms of fire policy, insurer claiming exemption from liability for change of 
=a “es required to allege increase in hazard. Hartford Fire Ins. Co. v. Fox 
et al (Ky oath bye b/NESe 4 ARLE AE PO Wlatelate a ca A obetaen we area ia rare tec tere: le. Dac nian ateicar as here ace At ara ace 
640(2)—Defense to action for sick indemnity that insured was in arrears on premiums, 
must be affirmatively pleaded. Shaw v. Protective IR as FS a ce 
640(2)—Facts showing breach of condition of insurance policy relied on by insurer must be 
specially pleaded. Stratton v. Service Life Ins. Co. of Lincoln. (Nebr.) ......... 
640(2)—-Insurer could not defeat recovery on fire policy for insured’s misrepresentation, 
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without alleging notice of refusal to be bound within reasonable time after discovering 









misrepresentation. Fidelity Union Fire Ins. Co. v. Pruitt (Tex.) ....... 193 
640(2)—-Defense of insured’s failure to keep books in fire-proof safe, where not ‘pleaded, 
held abandoned in action on fire policy. Girard Fire & Marine Ins. Co. v. Mallard 
CROMER | 05.39 ka Cpe aad ee umads Sea ee Won oad Aa obalatta aoe bale «a TeERe Cannan 1197 
(3). Loss and cause thereof. 
640(3)—Allegations that life policies are procured in conspiracy to swindle insurer, and that 
in carrying out conspiracy insured was murdered, held to state géod defense to action 
on policies. Allegation that life policies were applied for by assured “at instance of’ 
beneficiary held not equivalent to ‘allegation that beneficiary, who murdered insured, 
procured them. Allegations that assured assigned life policies to beneficiary who sub- 
sequently murdered him, held to state good defense to action on policies by assured’s 
administrator. Goldstein v. New York Life Ins. Co. (N. Y.) ...........0c0eeeeee 18 
(4). Notice and proofs of loss. 
640(4)—Wang of notice as defense to action for sick indemnity must be affirmatively tae 
od. Siku. v. me) reese: Se i Ce ois Cnisnges te ae ema ee was ate ae 
§ 641. REPLICATION OR ‘REPLY AND SUBSEQUENT PLEADINGS. 
(2). Estoppel and waiver. 
641(2)—Beneficiary suing on policy which lapsed for nonpayment of premium was required 
to plead want of notice, or facts relied on as waiver by insurer. Hatton et al v. Mutual 
Health & Accident Ass'n. (Tex.) 394 
641(2) Pleadings held not to support defense of estoppel on " ground insured informed in- 
surer’s agent ‘of facts regarding ownership of crops insured against hail, incorrectly 
stated in application. Citizens Ins. Co. of Missouri v. Bailey (U. S.) ........ ey 41 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint. or petition. 
643(1)—Any error in reforming theft insurance policy to state insured’s correct given 
name ‘held immaterial since insured may amend petition to state real name. Benanti v. 
Socumtiy Kea: Se. oh Wow Tia Coe Ce no ose k «cre ie cs bs eee cosa baeenes 125 
643(1)—Complaint on industrial policy, alleging proof of death held properly amended to 
allege waiver of proof of payment to insured’s sister. McCarthy v. Prudential Ins. 
Sas: a Pie CI a ag eee are Sede AV Ras cose ee da dec cihtan HEELERS 15 
(2). Plea, answer or reply. 
643(2)—Permitting filing of amended reply not avoiding answer, because not alleging sub- 
standard insurer would have insured person falsely denying oe had cancer, held 
error. Commonwealth Life Ins. Co. v. Goodknight’s Adm’r. (Ky.)..........-...... 9 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—Payment of premiums on life policy, as alleged in petition, was not put in issue 
ee allegation that policy had lapsed. Stratton v. Service Life Ins. Co. of Lincoln. 
CHROMED is Sareea eRe yG Re ce om he ete abuse ebmhastasapemelnen “a kG ane eee eae 382 
12). Matters to be proved. 
645(2)—Plaintiff, suing on liability policy, need not show compliance with condition precedent 
unless special defense alleged failure to comply. Harty v. Eagle Indemnity Co. (Conn.) 579 
645(2)—Valued policy law is not avoided for insured’s fraud in fixing value of property, 
absent allegation and proof of fraud and that insurer was misled thereby. Stokes et al 
©: BRUGES bone Gc nas bo ar eee ak toes 's sar Cau ees me ae ve mr Uses gaat 1162 
(3). Evidence admissable under pleadings. 
645(3)—Evidence of verbal, statements between insured’s broker and company’s agents held 
inadmissible to vitiate fire policy for fraud in its inception not pleaded. Colin et al v. 
Hamilton Fire Ins, Co. of City of New York (N. Y.) ..............-05- arn ice ae 


(5). Variance. 
645(5)—-Defendant, in action by minor beneficiaries’ guardian and adult beneficiary on in- 
surance certificate admitted in evidence, held not entitled to general charge for variance 
between probata and allegata. Sovereign Camp, W. O. W., v. Colvin et al (Ala.) 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—In suit on oral insurance contract, burden was on plaintiff to show there was meet- 
ing of minds as to all essential elements of contract. New Hampshire Fire Ins. Co. v 
Walker. CNG | tho d:65had Coca din an ae ee We ade SO acaba eee hens 
646(1)—Person seeking to enforce oral insurance contract must prove contract possessing 
essentials of written one. Kitchen v. Yorkehire Ims. Co. e@ al. (CEy.) ... . 0.00%. 
646(1)—Insurer had burden of proving demand for proof of continuance of disability and 
noncompliance within reasonable time to justify discontinuance of payments. Beasley v. 


613 


454 


tg ee ee a. re re eee eee eee Perey 1034 


646(1)—Burden is on party claiming under insurance contract to prove authority of person 
making it. Globe & Rutgers Fire Ins. Co. of New York v. McGinnis. (U. S.) ..... 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Insurance company sued on fire policy covering goods had burden to prove insured’s 
breach of promissory warranty to keep books of account. MHartford Fire Ins. Co. v. 
WE) CARD ona 061s Ried Ole lc wa el ek eee ence cane cheweaworionc eee 
646(2)—Redemption of property sold under judgment raised presumption that owner could 
redeem, and peremptory instruction denying recovery on fire policy for aetaies of interest 
was error. Messer v. American Eagle Fire Ins. Co. (Ky.) 
646(2)—There is implied warranty in policy of marine insurance that. vessel is seaworthy 
at inception of risk; policy ’of marine insurance does not attach, if vessel is unseaworthy 
at inception of risk; as between owner and insurer, burden of proving breach of war- 
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vanty that vessel, is seaworthy at inception of risk rests'on insurer. Zillah Transp. Co. 
v. Aitna Ins. Co. et al (Minn.) 
646(2)—It was incumbent on fire insurer to show policy contained false description of prop- 
erty. Weinstein v. Star Ins. Co. of America (N. J.) 
646(2)—Insurer had burden of establishing defenses that insured ratified agent’s act in 
doubly insuring property, and that insured was negligent in failing to discover property 
was doubly insured. Gough v. Insurance Co. of North America. (Tenn.) 
(3). —— Life and accident insurance. 
646(3)——Insurer had burden of proving special defense to effect that insured at time of death 
was engaged in violation of law. Beco v. People’s Industrial Life Ins. Co. of Louisi- 
ana. Cha); 
646(3)—Insured or beneficiary must prove — with policy. Long v. Monarch Ac- 
cident Ins. Co. of Springfield, Mass. (U. 
(4). Payment of premiums. 
646(4)—Beneficiary’s possession of life policy raised presumption that first premium was paid, 
making prima facie case, and casting burden of proving otherwise on insurer. Common- 
wealth Life Ins. Co. v. Barr. (Ala.) 
646(4)—Where insurer possessed fire insurance premium note showing nonpayment of in- 
aga insured had burden of proving payment. Yarber v. Connecticut Fire Ins. 
o. (Mo.) 
646(4)—Gin company whose agent to keep gin insured orally contracted to renew policy, ‘must 
be held to know that it paid no premiums for renewal. Retailers Fire Ins. Co. v. Jackson 
Gin Co. (Tex.) . 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—-Where there is no evidence insured knew agent’s lack of authority to waive pro- 
visions, insurer is liable for agent’s conduct within apparent scope of authority. Con- 
tinental Casualty Co. v. Linn. (Ky.) 
646(5)—Failure to make medical examination of assured before issuing policy raises pre- 


sumption of waiver of all questions of health of assured. Polite v. National Accident 
& Life Ins. Co. of Tennessee. (La.) 


(6). Risk and cause of loss in general. 
646(6)—Beneficiary, to recover under accident policy, must prove accidental injury approx- 
imately causing insured’s death. Sanborn v. Income Guaranty Co. (Mich.) 
646(6)—Insured, alleging sales to insolvent corporation having credit rating required by 
credit indemnity. policy, was bound to prove that sales were made to such corporation. 
Weiner y. American Credit Indemnity Co. of New York. (Mich.) 
646(6)—Insured had burden of proving loss of vessel was caused by some risk or hazard 
covered by marine ‘policy; inference may be drawn that loss of vessel seaworthy at in- 
ception of risk and beginning of voyage was within marine policy; evidence held to 
sustain finding that loss of vessel was result of risk enumerated in marine policy. 
Instruction authorizing recovery under marine policy on finding vessel sank because 
of either latent defect or peril of sea, without determining actual cause, held not erroneous, 
instruction authorizing recovery under marine policy in case vessel is lost by reason of 
strain due to improper loading held not erroneous; latent defect existing, but unknown, 
at time policy of marine insurance was written, is risk insured against; plaintiff suing 
on marine policy, does not hava burden of proving specific cause of loss; burden of 
proof generally rests on party who has affirmative of issue at commencement of trial. 
Zillah Transp. Co. v. AStna Ins. Co. et al (Minn.) 
646(6)——Insurer, after prima facie case, has burden of establishing affirmative de fense that 
insured came to his death as result of violation of law. Martin v. Mutual Life Ins. 
Co. of New York. (W. Va.) 
(7). —— Suicide. 
646(7)—There is presumption that death of insured was not due to suicide or other unlaw- 
a act. Insurer, alleging suicide, must show that insured siete fired fatal shot. 
Great Southern Fraternal Union v. Ewing et al. (Ark.) 
646(7)—Burden held properly awarded to insurance company, defending | on “ground insured 
committed suicide. Inter-Southern Life Ins. Co. v. Hinkle’s Adm’x, et al. (Ky.) 
646(7)—It is presumed insured shooting himself did so accidentally and insurer has burden 
of showing shooting was done with suicidal intent. Home Benefit Ass’n. v. Buro (Tex.) 
646(7)—Presumption of accidental death arises where physical facts and surroundings cir- 
cumstances leave question of accident or suicide doubtful. Presumption that insured’s 
death was accidental would not survive introduction of evidence of suicide or motive 
therefor but effect would continue as legitimate inference. New York Life Ins. Co. v. 
Ross (U. S.) ‘ sre 
(8). Extent of loss and liability of insurer. 
646(8)—Insured did not have burden of proving that crop destroyed by hail would have paid 
expenses and yielded profit. Moody vy. Providence Washington Ins. Co. (Kans.) 
646(8)—Proof that building was damaged, and remains condemned by proper authorities 
because of condition occasioned, by fire, shifts to insurer burden of showing that condem- 
nation was not justified. Security Ins. Co. v. Rosenberg. (Ky.) 
(9). Notice and proof of loss. 
646(9)—If failure to furnish proof of loss does not forfeit policy, proof of loss is condition 
precedent to action, and insured has burden of proof thereof. Insurer _had burden of 
proving failure to furnish proof of loss. Home Ins. Co. of New York v. Johnson. (Ky.) 
§ 647. ADMISSIBILITY OF EVIDENCE. 
647—Ordinance pursuant to which insurance policy on jitney bus was issued held properly 
admitted over objection that it was irrelevant. Objection to admission of application 
for jitney bus permit and insurance policies deemed waived, where motion to strike 
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out was not made. Admission of insurance policy ordinance and application for per- 
mit held not to have prejudiced jitney bus driver in action for injuries. Fraher v. 
Eisenmann (Cal.) 
§ 648. —— IN GENERAL. 
(1). In general. 


648(1)—Permitting medical examiner to state that, in case of certain disclosures, he would 


follow them up and report results to meena was not error. Flannagan v. Northwestern 


Mut. Life Ins. Co. (Va.) 

§ 649. - INSURABLE INTEREST. 

649—Warehouse receipts for insured property are admissible in warehouseman’s actions 
on policies, as bearing on truth of testimony respecting plaintiff’s interest, but jury are 
judges of a credibility. Globe & Rutgers Fire Ins. Co. v. Frankfort Dis- 
tillery. (Ky. 

§ 654. *  DERFORMANCE OR ‘BREACH OF WARRANTY OR CONDITION. 

(1). Insurance on property. 
654(1)—Autoraobile owner suing on fire policy should have been required to answer whether 


he claimed anything under additional insurance of which he knew nothing until after 
fire. Glens Falls Ins. Co. v. Jacobs (Ky.) 


§ 654% —— PAYMENT OF PREMIUMS. 
654'4—Evidence that insurer’s agent took insured’s postdated check in payment of premium, 
with knowledge that he then had no money in bank, and remitted insurer’s share, was 
competent to as payment. Liberty Life Ins. Co. v. Moore (Tex.) 
§ 655. ————- FRAUD OR MISREPRESENTATION. 
(1). Insurance of property. 
655(1)—Evidence of cancellation of other policies held immaterial in action on fire policy, 


where there was no prima facie showing of conspiracy. Loncar v. National Union Fire 
Ins. Co. of Pittsburg, Pa. (Mont.) 
(2). Life and accident insurance. 
655(2)—Testimony of doctor attending insured prior to her death held admissible to show 
insured’s condition, insurer pleading in defense that insured had disease of urinary 
organs. Insurer, defending action on life policy on ground that at time of application 
insured had diseases of urinary organs, could introduce evidence of what constituted 
diseases. Metropolitan Life Ins. Co. v. Clevcland’s Adm’r. (Ky.) 
§ 658. — LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—Evidence that fire marshall, shortly after fire, searched plaintiff’s house without finding 
goods, held admissible on issue of incendiarism, Hartford Fire Ins. Co. v. Isbell (Ala.) 
658—Evidence that business was violative of ordinance, and that one partner was heavily 
indebted, held not omer alone as evidence that insured burned bus. Barone et al 
v. Glens Falls Ins. Co. (Mo.) a 
658—Evidence that other buildings had burned held not admissible in action on fire policy 
without prima facie showing of conspiracy. Loncar v. National Union Fire Ins. Co. of 
Pittsburgh, Pa. (Mont.) 
-Protest before foreign consul showing whether conditions causing ship’s foundering 
held admissible to show loss through peril of sea within insurance policy. Ruby 
S. Corporation, Ltd. v. American Merchant Marine Ins. Co. (N. Y.) 
§ 659 -—— DEATH OF OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 
(1). In general. 


659(1)—-Testimony as to fresh tracks, corresponding with shoes worn by insured, alleged to 


have died as result of unlawful assault on neighbor, held admissible in action on insur- 
ance certificate. Evidence that one alleged to have been unlawfully assaultd by insured 
was inside his own house when he fired fatal shot held admissible in action on insurance 
certificate. Sovereign Camp, W. O. W., v. Colvin et al. (Ala.) 

659(1)—In action on accident policy for loss of sight, where insurer claimed condition of eye 
was result of pre-existing disease, evidence that shortly before accident insured engaged 
in target shooting held admissible. Continental Casualty Co. v. Linn. (Ky.) 

§ 659(1)—-Admission in evidence of state registrar’s certified copy of coroner’s certificate 
stating cause of insured’s death held not error. Jensen v. Continental Life Ins. Co. 


(U.. $.) 
(2). Suicide. 

659(2)—-Insurer, defending on ground insured committed suicide, may introduce proofs of 
death showing suicide. In action on life policy, plaintiffs may introduce evidence to 
explain admission, in proof of death, oat insured committed suicide. Inter-Southern Life 
Ins. Co. v. Hinkle’s Adm’x et al. (Ky.) 

659(2)—Proofs of death, including suicide finding of | coroner’s jury are " admissible as prima 
facie evidence of facts therein stated against insured. Jensen v. Continental Life Ins. 
Co. (CU. S.) 

§ 660. —-VALUATION OF PROPERTY. 

660—Exclusion of assessment to show value of personality destroyed under valued policy 
held proper, unless personality was shown to be same as that when assessment was made. 
Excluding evidence of value of machinery destroyed under valued fire policy held not 
error, absent showing that machinery was same as that destroyed by fire. Stokes et 
mh. v. Huddleston (Ky.) .. . 
~Evidence of price paid for property, less depreciation, was properly admitted to prove its 
value in action on fire policy. Loncar v. National Union Fire Ins. Co. of Pittsburgh, 
Pa. (Mont.) ; gia a aomie 
-Cost price of truck held properly admitted in action for fire loss in connection with 
testimony showing truck’s condition. Insured, in showing cash value of truck when des- 
troyed by fire, could show all circumstances bearing on question. Morgan et al v. Union 


Automobile Ins. Co. (Wash.) 
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§ 661. - AMOUNT OF LOSS. 
661—Testimony by tenant vacating premises month before fire, relative to condition of 
floor, held erroneously excluded as too remote. Testimony of one helping owner to level 
floors four or six weeks before fire, as to condition thereof, held admissible. Cocklin v. 
Home Mut. Ins. Ass’n. of Iowa. (Ia.) 
661—Evidence that building condemned was only partially destroyed ‘and capable of repair or 
restoration legally held admissible in action on fire policy. Security Ins. Co. v. Rosen- 
berg. (Ky.) ‘ 
$ 662. — “NOTICE AND PROOF AND ADJU STMENT OF LOSS. 
(1). In general. 
662(1)—Proof of insured’s death, signed by insured’s mother, held improperly excluded in 
action on life policy. Metropolitain Life Ins. Co. v. Cleveland’s:Adm’r. (Ky.) 
662(1)—Admission of false schedule of insured’s merchandise held proper, where schedule, 
though not required by.policy, was furnished adjusters by insured. Permitting account- 
ant to testify, as to money drawn for personal use of officer and charged to labor, held 
not error in action on fire policies, requiring submission of insured’s books. Witnesses, 
who received checks representing fictitious entries in insured’s books, were properly per- 
mitted to testify in action on fire policies to show true facts in connection with entries. 
Public Nat. Bank of N. Y. et al., v. Patriotic Ins. Co. of America (N. : 
662(1)—-Proofs of death, including suicide finding of coroner’s jury are admissible as prima 
facie evidence of facts therein stated against insured. Jensen v. Continental Life Ins. 
Ca: (0. 83 
662(1)—Proofs of loss accepted by insurers held admissible to show compliance with terms 
of fire policies, notwithstanding attached estimate of cost of new similar building. Fire- 
man’s Fund Ins. Co. et al v. Borschow (U. S.) 
§ 664. — ESTOPPEL OF WAIVER. 
664—Insured’s medical director might testify in action on life policy, whether insured 
issued policy relying on statements in application that insured had not had certain 
diseases. Metropolitan Life Ins. Co. v. Cleveland’s Adm’r. 
$ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Insurance made prima facie case by introducing fire insurance policy. Yarber v. 
Connecticut Fire Ins. Co. (Mo.) ; 
665(1)—Evidence of claim and requests for settlement held sufficient prima facie evidence 
of demand required to hold insurer liable for penalty and attorney fees. Pan-American 
Life Ins. Co. v. Terrell. (U. S.) 
665(1)—Verdict against weight and preponderance of evidence will be set aside; evidence 
held insufficient to sustain finding that insured was owner of property at time of fire 
loss. McGraw v. A®tna Ins. Co. (W. Va.) eee 
(2). The contract. 
665(2)—Plaintiff’s testimony that duration of oral fire insurance contract was to be one 
year, and that premium was whatever regular rate_was, was sufficient to show duration 
of risk and premium. New Hampshire Fire Ins. Co. v. Walker. (Ark.) 
665(2)—Evidence, not disclosing that premium was agreed, or that indentity of parties and 
subiect-matter of risk insured was understood, held that there was no oral contract. 
Kitchen v. Yorkshire Ins. Co. et al. (Ky.) 
665(2)—In action against indemnity insurer, evidence supported finding that truck ‘involved 
in accident was covered by defendant’s 7 Knabe v. Independence Indemnity Co. 
(N. J. 
665(2)—Evidence held to show absence of any contract between ‘insured and insurer as to 
policy sued on. Miller v. American Ins. Co. of City of Newark, N. J. et al. (U. S.) 
(3). Avoidance and forfeiture. 
665(3)—Beneficiary’s possession of life policy raised presumption that first premium was 
paid, making prima facie case, and casting burden of proving otherwise on insurer. 
Commonwealth Life Ins. Co. v. Barr. (Ala.) dae ees Th 
665(3)—-Whether insured committed suicide held jury question as regards transfer ‘from 
equity to law side of court. Bassett v. Mutual Ben. Health & Accident Ass’n. (Ark.) 
665(3)—Evidence held to warrant inference that insured’s scoliosis or spinal deformity did not 
exist when she signed application for indemnity insurance. Campion v. Continental 
Casualty Co. (Cal.) ; ‘ = 
665(3)—Proof of death held insufficient to establish insured met his death as result of 
violation of law, so as to preclude recovery. Beco v. People’s Industrial Life Ins. Co. of 
Louisiana. (La.) 
665(3)—Evidence in suit on hez og and accident policy held to show premiums were paid. 
Carter v. Washington Fidelity Nat. Ins. Co. (La.) 
665(3)—Recovery sick indemnity, defended on ground ‘of false representations of health 
could not be defeated on ground that disability arose from tuberculosis from long 
drawn out convalescense of flu under evidence. Shaw v. Mutual Protective Ins. Co. 
(Mo.) 
665(3)—Where premiums were paid after policy lapsed, and reinstatement application con- 
tained misrepresentations, beneficiary could not recover by denying reinstatement applica- 
tion was signed by insured. Johnson v. New York Life Ins. Co. Is. Sa? 
665(3)—In action for insurance on vessel, evidence held not to show cancellation notice 
withdrawn so as to terminate insurance on failure to pay premiums without notice. 
Policy on vessel lost held not shown canceled, under evidence of threatened cancella- 
tion before premiums due and notice of cancellation thereafter but not notice in accor- 
dance with — —_ s."S: Recep sncarss: Ltd., v. American a Marine Ins. 
co. RE ; 
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665(3)—Evidence held insufficient to support finding that tornado policy at time of loss was 
in force. Medworth v. St. Paul Fire & Marine Ins. Co. (S. 
665(3)—Evidence showed insured was not negligent in not discovering agent had doubly 
insured property against fire in violation of policy. Gough v. Insurance Co. of North 
America, PMD. ics 6563 «kc es ba et : ei oe ae ee 9 
665(3)—Insured not shown to have committed fraud in obtaining insurance, court was 
justified in action on policy, in sustaining validity of policy. Massachusetts Bonding 
& Ins. Co. v. Worthy (Tex.) 
665(3)—Evidence held to sustain finding that insured at time of application for issuance and 
delivery of policy was in good health. Missouri State Life Ins. Co. v. Le Fevre (Tex.) 
665(3)—-Evidence held to show as matter of law that insured afflicted with cancer was not in 
sound health on date of policy. National Life & Accident Ins. Co. v. Vann. (Tex.) 
665(3)—Evidence showed that buyer bought insured automobile with right to exchange it for 
another automobile, as regards violation of provision against change in interest. Conti- 
nental Ins. Co. v. Michaels (Tex.) , ee ....1061 
665(3)—-Evidence sustained finding that insured became permanently, tot: ally disabled during 
grace period, excusing him from further premium payments. Minnesota Mut. Life 
Ins. Co. v. Marshall. (U. S.) 610 
665(3)—Receiver’s contention that surplus of maritime lien insurance belonged to estate did 
not establish misrepresentation in securing policy. Cabaud v. Federal Ins. Co. (U. S.)..1208 
(4). Loss and liability of insurer in general. 
665(4)—-Evidence held to support finding, in action on credit indemnity policy that goods 
alleged to have been sold to certain corporation were ordered by it and shipped at its re- 
quest to another corporation’s plant. Verdict for plaintiff in action on credit indemnity 
policy, held not against great weight of evidence on issue whether he knew of corporation 
to plant of which he shipped goods at request or corporation ordering them. Weiner v. 
American Credit Indemnity Co. of New York. (Mich.) 
665(4)—Insured had burden of proving loss of vessel was caused by some risk or hazard 
covered by marine policy; inference may be drawn that loss of vessel, seaworthy at in- 
ception of risk and beginning voyage was within marine policy; evidence held to sus- 
tain finding that loss of vessel was result of risk enumerated in marine policy. Zillah 
Transp. Co. v. AStna Ins. Co. et al (Minn.) 
Full recovery, under fire policies limiting recovery to proportion of loss that insurance 
bore to entire insurance, held sustained by evidence. ae et al v. Continental Ins. 
Co. (N. J.) - 257 
665 (4)—Evidence held to show loss of vessel ‘through peril of sea within ’ policy ‘covering 
vessel. Ruby S. S. Corporation, Limited v. American Merchant Marine Ins. Co. (N. Y.) 521 
665(4)—Evidence of amount of loss under fire policy held to sustain recovery for assured. 
Security Nat. Fire Ins. Co. et al v. Kifuri. (Tex.) 2 
665(4)—Evidence held insufficient to show any force or violence within burglary insurance 
policy in gaining entrance to safe. Schubach v. American Surety Co. of New York (Utah) 811 
665(4)—Evidence held to warrant conclusion that fire in mine was caused by underground 
explosion within policy. Evidence as to cost of extinguishing fire removing debris, and 
pumping out water, held to sustain recovery to amount of ie Hartford Fire Ins. 
Co. v. Empire Coal Min. Co. (U. S.) 
(5). Life and accident insurance. 
665(5)—-Insurance association held to have met the burden of showing amount of one assess- 
ment for which alone it was liable under policy. Mutual Relief Ass’n. v. Poindexter 
(Ark.) , 
665(5)—Evidence held to “show that insured was under physician’s regular care as required 
by accident policy to recover for full loss of time. Insured’s testimony that she did not 
realize she would be sick for any length of time held not to preclude finding that she was 
directly disabled as result of accident. Campion v. Continental Casualty Co. (Cal.) : 
665(5)—Evidence held to support judgment for plaintiff suing on policy of disability insur- 
ance. Vorpahl v. Southern Surety Co. (Ia.) ; 
665(5)—In action on accident policy, evidence did not support jury’s finding insured totally 
disabled from performing her duties as housewife for 26 weeks. Insured held entitled 
under evidence to recover total disability insurance for 13 weeks and partial disability 
for 4 weeks. Elmore v. Southern Surety Co. (Ia.) 7 
665(5)—Insurance company held not justified under evidence in discontinuing payments un- 
der health and accident eae on ground disease was chronic. Aubry v. American Nat. 
Ins. Co. (La.) ‘ 
665(5)—Evidence'in action on health and accident policy held ‘sufficient to srenent findings 
of insured’s disability. Massachusetts Bonding & Ins. Co. v. Worthy (Tex.) .. 
665(5)—In action on accident policy, evidence sustained jury’s finding that insured’s death 
was caused by injury to arm, and not by cen sarcoma. Schwartz v. Woodmen Ac- 
cident Co. (Wisc.) ie ; 
(6). Suicide. 
665(6)—In action on life policy, evidence did not support jurv’s finding that insured shooting 
herself did not commit suicide. Home Benefit Ass’n. v. Buro (Tex.) 223 
665(6)—Evidence held insufficient to sustain insurer’s burden of proving insured committed 
suicide. Prudential Ins. Co. of America v. Baciocco. (U. S.) : 608 
(7). Proof and adjustment of loss. 
665 (7)—Evidence held to support finding the proof of death was made and furnished insurer, 
in action on accident policy. Continental Casualty Co. v. Bruden. (Ark.) 538 
665(7)—Testimony in suit on health and accident policy held to show that claims for sick 
benefits were made. Carter v. Washington Fidelity Nat. Ins. Co. (La.) 4 1024 
665(7)—Stipulation that liability insurer received notice of accident 22 days after accident 
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held not to establish notice was not timely. Recitals in release executed by insured, 
truth of which plaintiff refused to admit, did not establish date insured learned of 
accident. Rushing v. Commercial Casualty Co. (N. Y.) 

(8). Estoppel or waiver. 

665(8)—Evidence that newspaper, selling defendant’s policies, and defendant, ignored pro- 
vision that policy was to become eftective on day following indorsment, showed waiver 
of such provisions. Marderosian vy. National Casualty Co. (Cal.) 

665(8)—-Evidence held sufficient to sustain allegation that insurer sent inspector to ‘adjust 
held insurance loss, and that insurer agreed to allow crop loss claimed. Kinney et al v. 
Hudson Ins. Co. (Kans.) 

665(8)—-Fire policy of township mutual insurance company was forfeited by ‘taking addi- 
tional unauthorized insurance on building; agreement to pay fire loss on personal pro- 
perty did not constitute waiver of forfeiture, as to building covered by additional un- 
authorized insurance. Pierowicz v. Farmers’ Mut. Fire Ins. Co. (Minn.) 

665(8)—Evidence held insufficient, in action on health policy, to show that insurer at time 
of issuing policy had knowledge that insured was suffering from malignant tumor or 
cancer. Handley v. Metropolitan Ins. Co. (Mo.) 

665(8)—Courts will liberally construe in} favor of insured circumstances indicating insurer’s 
election to waive forfeitures. Foscue v. Greensboro Mut. Life Ins. Co. et al (N. C.) 

665(8)—Evidence that local agent, when notified house had become vacant, advised insured 
that vacancy would not render fire policy void, was not evidence that insurer waived 
breach. Greene et ux. v. Aitna Ins. Co. (N. C.) 

665(8)—-Insurance company’s acceptance of delinquent premiums, under fire policy covering 
interest of insured as conditional vendor, established custom supplanting forfeiture pro- 

—. Ellis-Jones Drug Co. v. Home Ins. Co. (Tenn.) 

665(8)—Evidence sustained finding, in action on fire policy covering goods, that defendant 
a caianied to have policy cover goods at their new location. Evidence sustained jury’s 
findings, in action on fire policy that insurance company failed to give notice of can- 
cellation before date of fire, and had notice of removal of plaintiff’s goods. Girard 
Fire & Marine Ins. Co. v. Mallard (Tex.) 

665(8)—-Evidence showed insurer’s soliciting agent promised insured rider would be issued 
authorizing change in location of insured goods. Evidence showed insurer ratified so- 
liciting agent’s agreement to issue rider authorizing change in location of goods. 
lumbia Ins. Co. v. King. (U. S.) .. 

665(8)—Evidence held not to show agreement of soliciting agent to sites terms of fire pol- 
icies so as to estop company ee insurance. Southern Oil & Tar Co. v. Great 
Lakes Ins. Co. (U. S.) = aie 

§ 666. AMOUNT OF RECOVERY. 

666— Measure of damages for insurer’s failure to properly repair building is difference in 
vaiue before fire and when turned over to insured. Insured cannot, because of insurer’s 
failure to properly repair building, recover as damages rentals during period of repair. 
Cocklin v. Home Mut. Ins. Ass’n. of Iowa. (Ia) 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)—-Whether one of two brothers had insurable interest in the other’s life held for 
court, in action on policy. Century Life Ins. Co. v. Custer. (Ark.) 

668(1)—In action against life insurer paying assignee amount due on policy under assign- 
ment covering amount insured owed assignee at death only jury question was amount 
due assignee at insured’s death. Lincoln Reserve Life Ins. Co. v. Jones. (Ark.) 

668(1)—-Warehouse receipts for insured property are admissible in warehouseman’s actions 
on policies, as bearing on truth of testimony respecting plaintiff's interest, but jury are 
judges of witnesses’ credibility. Globe & Rutgers Fire Ins. Co. v. Frankfort Dis- 
tillery. (Ky.) 

668(1)—In action under group policy covering ‘employees, whether deceased’s employment 
terminated before death held for jury. Equitable Life Assur. Soc. of the United States 
v. Greene (Ky.) 

668(1)—-Refusal to withdraw case from jury and permitting recovery on life policy, if insured 
was living and in good health when policy was delivered, held proper, though waiver was 
not submitted. New York Life Ins. Co. v. Rogers (Ma.) 

668(1)—Fraud procuring release of insurer from liability under accident policy by agent at 
time insured had been blinded held for jury. Provident Life & Accident Ins. Co. v. 
Chapman (Miss.) 

668(1)—Court properly entered judgment ‘for 12 per cent damages, where insurer’s refusal 
to pay was not controverted. Liberty Life Ins. Co. v. Moore (Tex.) 

(2). Agency. 

668(2)—In action on life policy, admission of parties in proof of death showing suicide. if 
unexplained and uncontradicted, will authorize directed verdict for insurer. Inter- 
Southern Life Ins. Co. v. Hinkle’s Adm’x et al. (Ky.) 

668(2)—Authority of broker intrusted by owner with duty of keeping property insured is 
question for jury, where made issue by evidence. Evidence held not to show as matter 
of law that broker was agent of insured in accepting insurer’s notice of cancellation. 
Stuyvesant Ins. Co. v. Barkett. (Ky.) 

668(2)—-Whether agent received notice of other insurance before payment of policy, and 
while acting as insurance company’s agent, was for jury. George Washington 
Fire Ins. Co., v. Adams. (S. C.) Liaasi edgar aie woe 

668(2)—Policyholder held not charged with notice as m: atter of law of revocation of agent’s 
authority. Scott et al. v. Law, Union & Rock Ins. Co. of London, Ltd. (Tex.) 
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(3). The contract in general. 
668(3)—In action for breach of contract to deliver life policy, evidence of acceptance of 
plaintiff's application held insufficient for jury. Guarantee Fund Life Ass’n. v. Bar- 
clay. (Tex.) P 
(4). Avoidance and forfeiture. 
668(4)—Whether inventory, which policy required, had been prepared subsequent to fire, 
held question for jury. Sufficiency of insured’s books, which failed to give year cover- 
ing items entered, held for jury, where bookkeeper could estimate value of stock des- 
troyed. Hartford. Fi Ins. Co. v. Isbell (Ala.) 2 
668(4)—Verdict held properly directed for insurer under evidence showing insured violated 
provision against other insurance. Hall v. Continental Ins. Co. of New York. (Ga.). 
668 (4)—Question whether written threats warning insured to leave house were material to 
risk requiring denial of relief under fire policies on wanes of concealment held for jury. 
Federal Fire Ins. Co. v. Harvey & Co. (Ky.) 
668(4)—Whether schedule, made to evade income taxes “was fraudulent as to insurance com- 
panies, and whether insured afterwards discovered error therein, and caused schedule 
to be withdrawn, held questions for jury in action on fire policies. Public Nat. Bank 
of N. Y. et al v. Patriotic Inc. Co. of America (N. J.) 
668(4)—Whether insured accepted policy as binding contract so that policy sought ‘to be re- 
covered on was void because of additional insurance held for jury. Booth v. Concordia 
Fire Ins. Co. of Milwaukee (U. S.) : 
(5). ———— Title or interest in, possession of, or incumbrance on, property. 
668(5)—Redemption of property sold under judgment raised presumption that owner could 
redeem and peremptory instruction denying recovery on fire policy for change of interest 
was error. Messer v. American Eagle Fire Ins. Co. (Ky.) 
668(5)—Evidence as to whether there had been change of title or interest warranted denial 
of instruction in nature of demurrer, in suit on fire policy. Patten et al. v. Springfield 
Fire & Marine Ins. Co. (Mo.) <a ares os 
(6). Fraud or misrepresentations in general. 
668(6)—Whether house was used for manufacture of moonshine whiskey, avoiding fire policy 
in ground of misrepresentations, held question for jury. Westchester Fire Ins. Co. v. 
Cline et al (Ky.) 
668(6)—Insurer held entitled to directed verdict under evidence showing premium ‘payment 
in connection with reinstatement application containing misrepresentations. Johnson v. 
New York Life Ins. Co. (N. ~~ 
668(6)—Fraud in representations of insured held for jury. ‘New York ‘Life Ins. Co. v. 
Smith (Okla.) 
668(6)—Materiality of representation by insured in n application is question for court. Flan- 
nagan v. Northwestern Mut. Life Ins. Co. (Va.) .. 
668(6)—Evidence, not showing whether owner or mortgagee made erroneous statements in fire 
policy sued on and that error resulted from misunderstanding by insurer’s agent, made 
case for jury. Morgan et al v. Union Automobile Ins. Co. (Wash.) 
7). Health, condition or habits of insured. 
668(7)—Whether insured was in good health when life policy was taken out held for jury. 
Independent Life Ins. Co. of America v. McCurry (Ala.) 
668(7)—Physician’s testimony as to difference between sarcoma and cancer held to require 
submission of action on life policy to jury. Commonwealth Life/Ins. Co. v. Good- 
knight’s Adm’r. (Ky.) 
668(7)—Testimony that preliminary diagnosis of plaintiff’s sickness as incipient tubercu- 
losis was not justified made jury case in action on sick benefit policy, defended for 
false representations of health, Shaw v. Mutual Protective Ins. Co. (Mo.) ; 
668(7)—Whether insured, when life policy was issued was in sound health, held for jury. 
Metropolitan Life Ins. Co. v. Cleveland’s Adm’r. (Ky.) 
668(7)—Whether life policy was voided by insured’s concealment of syphilitic condition held 
for jury, where evidence showed result of blood test taken was negative. Atlantic Life 
Ins. Co. v. Stringer et al (U. S.) 
668(7)—-Whether answer of insured in application for accident policy, as to impairment of 
jl ss false, held for jury. Ward v. Standard Accident Ins. Co. of Detroit, Michigan 
(U. S. ; 
668(7)——-Evidence as to misrepresentations by insured in application relative to previous 
medical attention justified directed verdict for insurer. Flannagan v. Northwestern Mut. 
Life Ins. Co. (Va.) 
(8). —— Payment of premiums. 
668(8)—Uncontradicted evidence of nonpayment of first premium required affirmative 
charge for insurer with hypothesis. Commonwealth Life Ins. Co. v. Barr. (Ala.) 
668(8)—-Whether life policy lapsed for nonpayment of premiums held for jury under con- 
flicting evidence. Century Life Ins. Co. v. Custer. (Ark.) .. : ae Ln RS 
668(8)—Whether insured paid premium on life policy, where records of insurer showed 
premium paid, credited, and retained by it, held for jury. Insurer sued on life policy 
held not entitled to peremptory instruction, insurer’s records showing retained premium 
and policy not requiring delivery. Metropolitan Life Ins. Co. v. Cleveland’s Adm’r. 
(Ky.) 
668(8)—As respects demurrer to evidence verdict fer insured under evidence of nonpayment 
of premiums held result of bias. Yarber v. Connecticut Fire Ins. Co. (Mo.) 
(10). Loss and liability of insurer in general. 
668(10)—-Whether insured wilfully burned goods held question for jury. Hartford Fire Ins. 
Co. v. Isbell (Ala.) 
°68(10)—Whether damage to ‘automobile, running into ditch after occupants discovered fire 
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was caused by - held for jury. Tracy v. Palmetto Fire Ins. Co. of Sumter, » os 
et al. (Ta.) 
qa1). — Life or accident insurance. 

668(11)—-Whether insured died as proximate result of a assault on or affray with 
neighbor held for jury. Sovereign Camp, W. O. W., Colvin et al. (Ala.) 

668(11)—Court properly instructed for insurer, where. dence showed death from dis- 
ease and policy covered death by accidental means only. Henson v. Arkansas State 
Life Ins. Co. (Ark.) 

668(11)—Whether insured was “immediately continuously and wholly*disabled” from date 
of accident within accident policy, held for jury. Harrington v. Southern Surety 
Ca: “Ga. ..... 

668(11)—Whether woman, injured when alighting from bus, suffered injury within terms of 
accident policy held for jury. Elmore v. Southern Surety Co. (Ia.) 

668(11)—-Whether pneumonia from which insured died, was caused solely by accident, 
held for jury. Prudential Ins. Co. of America v. Grant. (Ky.) 

668(11)—Whether insured’s death resulted from fall, within provisions of accident policy, or 
from disease, held question for jury. Wilcox v. Massachusetts Protective Ass’n. 
(Mass. ) 

668(11)—Conflicting evidence as to cause of death in suit on accident policy presented 
issue of fact for jury. Sanborn v. Income Guaranty Co. (Mich. 

668(11)—Evidence held to take to jury question whether plaintiff lost sight of eye after 
issuance of mutual aid insurance membership certificate. Ellis County Mutual Aid Ins. 
Ass’n., v. Alexander. (Tex.) ; 

668(11)—Evidence that death resulted from purely accidental injury in automobile wreck, 
within accident policy, held sufficient to take case to jury. Continental Casualty Co. v. 
Pouquette (U. S. 

668(11)——Insurer_ under accident policy is entitled to directed verdict under evidence re- 
quiring speculation as to cause of death. Whether insured, last seen alive on mountain 
during storm, received injuries resulting in death during term of policy, held for jury. 
Brownlee et al. v. Mutual Ben. Health and Accident Ass’n. + aD 

668(11)—Jury could not, without substantial evidence, be permitted to speculate whether 
insured’s death resulted from accidental puncture of vein during operation. Pope v. 
Prudential Ins. Co. of America. (U. 

668(11) Whether loss of insured’s sight resulted from “happening of purely accidental 
event;”’ within accident policy, held for jury. Ward v. Standard Accident Ins. Co. of 
Detroit, Mich. (U. S.) 

668(11)—Whether insured’s death was result of ‘external, violent, and accidental means, and 
not result of violation of law, held for jury. Martin v. Mutual Life Ins. Co. of New 
York. (W. Va.) ; 

668(11)—Whether insured, on unfriendly terms with family, ‘who had been absent and un- 
heard from for seven years, was in fact dead, held for jury. Hansen v. Central-Verein 
Der Gegenseitigen Unterstuetzungs Gesellschaft Germania. (Wisc.) 

(12). ——— Suicide. 

668(12)—-In action on life policy, question whether insured committed suicide held for jury. 
Undisputed facts are properly submitted to jury, where reasonable men might come to 
different — as to insured’s suicide. Great Southern Fraternal Union v. Ewing 
et al. (Ark.) 

668(12)—Evidence as to insured being so insane when committing suicide as not to realize 
effect of act held insufficient to jury. New York Life Ins. Co. v. Dean et al. (Ky.) 

668(12)—-Whether insured committed suicide held for jury in action on life policies. Mu- 
tual Life Ins. Co. of New York v. Savage (U. S.) 

(13). Amount or extent of loss. 

668(13)—-Whether insured was permanently totally disabled held question of fact. Evidence 
that insured physician suffered stiffening of joints and disease of eyeballs presented 
question of fact whether insured was permanently we disabled. New York Life Ins. 
Co. v. McLean (Ala.) 4 

668(13)—Where_ insured during 70 day ‘period ‘made ‘journeys to distant’ points, ‘staying 
in various hospitals for treatment, what part of period was within’ house confinement 
clause of health policy was for jury. Garvin v. Union Mutual Casualty Co. (Ia.) 

668(13)—-Whether building partially destroyed was condemned because of conditions created 
by fire, artd hence total loss, held for jury. Security Ins. Co. v. Rosenberg (Ky.) 

668(13)—Where plaintiff in action on automobile fire policy testified to value of car, there 
was evidence of value to go to jury. Kavanagh v. St. Paul F. & M. Ins. Co. (Mich.) 

668(13)—Amount of plaintiff’s expenses for injuries in automobile accident which insurance 
company promised to pay held fact question for determination of jury. Wood v. Aitna 
Life Ins. Co. (N. Y.) 

668(13)—Court properly entered ‘judgment for — hog es in accident policy for loss of | 
hand, which was not controverted. Liberty Life . Co. v. Moore (Tex.) 

(14). Notice, proof and adjustment of Ang 

668(14)—Whether letter, written by insured’s attorney, 17 days after insured was informed of 
suit, constituted notice and was given within reasonable time, held question of fact. 
Haskell v. Eagle Indemnity Co. (Conn.) ; 

668(14)—Whether notice of loss was given within reasonable time is law question for court 
on conceded facts warranting but one reasonable inference. Greenwich Bank v. Hartford 
Fire Ins. Co. of Hartford, Conn. et al (N. Y. 

668(14)—Whether notice of loss was given within reasonable time is law question for court 
on conceded facts warranting but one reasonable inference. Greenwich Bank v. Hart- 
ford Fire Ins. Co. of Hartford, Conn. et al (N oy 
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668(14)—-Sufficiency of proof of loss under fire policy is usually jury question. Fireman’s 
Fund Ins. Co. et al v. Borschow (U. S.) 

668(14)—Whether insured complied with accident policy relating ‘to ‘proofs of loss held for 
jury. Ward v. Standard Accident Ins. Co. of Detroit, Mich. (U. 

(15).—Estoppel or waiver. 

668(15)—-Evidence held insufficient as matter of law, to show that insurer waived stipulation 
of contract that payment of premium note should operate as condition to contract’s 
continuance. Hoover et ux. v. Hartford Fire Ins. Co. (Ky.) ; 

668(15)—Whether insured informed agent regarding injury, and agent informed insured 
he would be taken care of, if eye did not get well, held for jury. Continental Casualty 
Co. v. Linn. (Ky.) ; 

668(15)—Directed verdict, for not filing proof of loss _ nor instituting ‘action on automobile 
fire policy, within time, held properly refused, in view of acts of insurer’s agents. Ka- 
vanagh vy. St. Paul F. & M. Ins. Co. (Mich.) 

668(15)—-Insurance company’s waiver of forfeiture for other insurance held question for 
jury in company’s action to recover insurance money paid, under evidence of informa- 
tion given agent. If all facts in action on policy tend to warrant inference of waiver, 
— is properly submitted to jury. George Washington Fire Ins. Co. v. Adams. 
( a 

668(15)—Jury had right, under evidence in action on health and accident policy, to conclude 
that insurer’s agent perpetrated fraud by filling in application with untrue representa- 
tions after knowing facts and that insured had no knowledge thereof. Insured was 
not charged as matter of law with knowledge of fraudulent contents of application 


filled in by insurer’s agent. Massachusetts Bonding & Insurance Co. v. Worthy (Tex.) 
§ 669. INSTRUCTIONS. 


). In general. 
669(1)—Charge that burden was on insurer to overcome presumption of accidental death by 
preponderance of evidence held not error. New York Life Ins. Co. v. Ross (U. : 
669(1)—Instruction that action against insurer was premature, in case insurer, after refusal 


of tender, undertook to further repair automobile ae ameneons issue. Hi- 
ramatsu v. Maryland Ins. Co. (Utah) Cia doh ole 
(4). Avoidance and forfeiture. 
(6). ————— Fraud or misrepresentations in general. 
669(6)—Instruction in action on life policy, following language of application agreed as 
misrepresentation warranting forfeiture, held not erroneous misrepresentation, being 
consistent with statute and public policy. Metropolitan Life Ins. Co. v. Cleveland’s 
Adm’r. (Ky.) 
669(6)—Instruction, denying recovery, against ‘agents writing unauthorized policy, for willful 
false swearing of plaintiff, held properly refused under pleadings and evidence. Stokes 
et al v. Huddleston (Ky.) . P 
(10). Loss of property or indemnity and cause thereof. 
669(10)—-Instructions, relative to proximate cause of damage to automobile by fire, held not 
erroneous. Tracy v. Palmetto Fire Ins. Co. of Sumter, S. C. et al. (Ta.) sos 
669(10)—Instruction, denying recovery, against agents writing unauthorized policy, if prop- 
erty was destroyed by plaintiff’s recklessness or intention, held Sy refused under 
pleadings and evidence. Stokes et al v. Huddleston (Ky.) ... ; .. .1162 
669(10)—Insured had burden of proving loss of vessel was caused by some ‘risk or hazard 
covered by imarine policy; inference may be drawn that loss of vessel seaworthy at 
inception of risk and beginning of voyage was within marine policy; evidence held to 
sustain finding that loss of vessel was result of risk enumerated in marine policy. 
Zillah Transp. Co. v. A%tna Ins. Co. et al (Minn.) 
669(10)—Instructions defining explosion held sufficient, in action on policy covering ‘damages 
to mine from underground explosion. Hartford Fire Ins. Co. v. Empire Coal Min. 
Co. (U. S.) 
669(10)—In action under burglary policy requiring “forcible entry leaving visible marks, failure 
to instruct for defendant if entry was by use of combination and keys, held error. Failure 
to instruct that forcible entry into drawers within inner chest after opening doors by 
using combination and keys was not forcible entry into safe within burglary policy, held 
error. Schubach v. American Surety Co. of New York. (Utah) ‘ 
* (11). Death of or injury to person insured and cause thereof. . 
669(11)—Requested charge that superintendent, injured while inspecting saw, was superin- 
tending only, and was ordinary risk, held erroneously refused, in action under accident 
policy. Gallinger v. Commercial Casualty Ins. Co. (N. Y.) . 
(12). Extent of loss and liability of insurer. 
669(12)—Instruction, authorizing recovery against agents writing unauthorized policy, 
as to mill building insured, held proper under penne not showing fraudulent valua- 
tion. Stokes et al v. Huddleston (Ky.) : has 1162 
669 (12)- Instruction failing to fix particular date as expiration of time insured suing for 
sick indemnity was unable to perform duties held proper under evidence. Shaw v. 
Mutual Protective Ins. Co. (Mo.) 
(13). Notice, proofs, and adjustment of loss. 
669(13)—Instruction that jury might find notice to local agent over telephone was adequate 
held not erroneous. Weatherwax v. Royal Indemnity Co. (N. Y.) ; 
§ 670. VERDICT AND FINDINGS. 
670—Verdict for insured under accident policy, including finding that insured was fraudulently 
deceived into signing release, showed there was no contract. Gallinger v. Commercial 
Casualty Ins. Co. (N. Y.) 553 


670—Findings did not support defense of estoppel on ground insured informed insurer’s 


1347 





The Insurance Law Journal, Vol. 72 


agent of facts regarding ownership of crops insured against hail, incorrectly stated in 
application. Citizens Ins. Co. of Missouri v. Bailey (U. S.) 

§ 672. JUDGMENT. 

672—Provision of judgment, requiring bond to indemnify insurer if insured was. still 
living, held unauthorized. Steele v. Metropolitan Life Ins. Co. of New York. (N. C.) 

§ 674. APPEAL, OR ERROR. 

674—Error of chancery court in assuming jurisdiction to cancel insurance policy, where law 
remedy was adequate, held not harmless, where jury question was presented. Bassett 
v. Mutual Ben. Health & Accident Ass’n. (Ark.) . a 
675. COSTS AND ATTORNEY’S FEES. 

75—Attorney fee authorized in insurance actions is not part of ‘‘Costs” referred to in 
statute limiting appeals to cases where amount involved exceeds $100 exclusive of costs. 
Allowance of attorney’s fee in insurance actions requires judicial determination and is 
reviewable by appeal. Gants v. National Fire Ins. Co. et al. (Kans.) 


XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 687. NATURE AND STATUS IN GENERAL. 
- -Comporation providing burial for its members and their families for fixed consideration 
“Insurance Association” and amendable to laws regulating the same. Oklahoma South- 

lee Burial Ass’n., v. Read. (Okla.) .... 

687—Ministers Protective ‘Society held “beneficial Society” subject. to insurance commission- 
er’s supervision and to dissolution under statute. Commonwealth ex rel Baldrige v. 
Ministers Protective Society (Pa.) . 

§ 689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 

689—Beneficial society, not employing agents nor offering benefits to general public held not 
within statute limiting death benefits. Ministers Protective Society held impliedly au- 
thorized by statute to issue benefit certificates. Commonwealth ex rel Baldrige v. 
Ministers Protective Society. (Pa.) 

§ 691. REGULATION AND SUPERVISION OF BUSINESS. 

691—Foreign fraternal beneficiary association must conform to statute as to payment of death 
benefit certificate issued to resident within state; on death of member of foreign fraternal 
beneficiary association, only such beneficiary occupying relation specified in statute may 
lawfully claim insurance. Modern Brotherhood of America v. Quady (Mich.) 

691—Approval by department of trade and commerce of fraternal benefit corporation’s pur- 
chase of insurance company afforded no protection to wrongdoers. Folts v. Globe Ins. 
Co. et al (Nebr.) 

691—-Ministers Protective Society held “beneficial Society,” subject to insurance commis- 
sioner’s supervision and to dissolution under statute. Commonwealth ex rel Baldrige 
v. Ministers Protective Society (Pa.) 

§ 694. MEMBERSHIP. 

(3). Recourse of members to courts. 

694(3)—Provision avoiding fraternal benefit certificate in case member sued corporation with- 
out first submitting grievances to proper tribunals was not applicable to eer 
act by supreme yorcaing boc Folts v. Globe Ins. Co. et al (Nebr.) 

§ 69 OFFICERS AND AGENTS. 

itera not misled held bound by — limiting agent’s authority, ate not 
reading application. Home Benefit Ass’n. v. Griffin et al (Tex.) ; 

§ 696. POWERS OF ASSOCIATION IN GENERAL. 

696—Fraternal benefit corporation cannot write insurance or issue membership certificates for 
profit; fraternal benefit corporation cannot incorporate old line insurance corporation 
and subscribe for capital stock under guise of cooperation. Fraternal benefit insurance or- 
ganizations are not exempt from law confining all corporations, societies and associations 
to objects and purposes of existence. Fraternal societies in matters of business property 


rights and contracts are answerable to laws of the land. Folts v. Globe Life Ins. 
et al (Nebr.) da wie 


§ 698. SPECIAL FUNDS. 

698——-Member of fraternal beneficial corporation had right to sue corporation and officers 
for himself and others to recover corporate funds wrongfully misappropriated. Frater- 
nal benefit corporation cannot use surplus funds in organization of business corporation 
under pretext that transaction constitutes investment. Action of fraternal benefit cor- 
poration in using funds to subscribe for capital stock of insurance corporation was ultra 
vires of charter, against public policy, and void. Members of fraternal insurance corpo- 
ration held not estopped nor precluded nu laches from requiring corporation and members 
to return moneys unlawfully used in purchase of insurance company. Folts v. Globe 
Life Ins. Co. et al (Nebr.) 

§ 700. INSOLVENCY AND DISSOLUTION. 

§ 701. —— INSOLVENCY AND ITS EFFECT IN GENERAL. 

701—Beneficial society with surplus and annual income exceeding expenses held solvent, 


though not actuarially so; “insolvency.” Commonwealth ex rel. Baldridge v. Ministers 
Protective éanat (Pa.) 


§ 705. CONSOLIDATION. 
705—Organization of stock company by fraternal insurance corporation and subscribing for 


“ms — stock thereof, held not consolidation. Folts v. Globe Life Ins. Co. et 
al (Nebr. 


705—Fraternal benefit society, "taking over ’ policy of member of another company, ‘merged 
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with it, may raise rates; fraternal benefit society cannot, without consent of policy 
holder, cancel policy of member of another company merged with it, and issue another 
containing different provisions, American Ins. Union v. Jones. (Okla.) 
705—Fraternal benefit society, taking over policy of member of another company merged 
with it, may raise rates; fraternal benefit society cannot, without consent of policy holder, 
cancel policy of member of another company merged with it, and issue another aS 
different provisions. American Ins. Union v. Mead (Okla.) : 
§ 706. GROUNDS FOR DISSOLUTION. 
706—Protective Society, able to meet losses from income in ordinary course of business, 
and limiting annuities to income from investments, plus 2 per’ cent. of annuity fund, 
held not in condition rendering further transaction of business hazardous. Ministers 
Protective Society’s issuance of christian workers’ policy held not charter violation au- 
thorizing dissolution. Beneficial society’s failure to restrict membership to class would 
Not be charter violation authorizing dissolution in view of provision that any clergyman 
or other christian worker, more fully described in by-laws restricting membership may 
become member by paying fee. Beneficial Society’s failure to set up annuity fund by 
withdrawal from surplus is not ground for dissolution. Commonwealth ex rel 
Baldrige v. Ministers Protective Society (Pa.) 
§ 707. PROCEEDINGS TO ENFORCE DISSOLUTION. 
707—If beneficial society fails to heed insurance commissioner’s advice to remedy evils af- 
ter affirmance of order discharging rule for dissolution, new application for order to 
show cause for denying further relief may be made. Commonwealth ex rel Baldrige v. 
Ministers Protective Society (Pa.) 
(B) THE CONTRACT IN GENERAL. 
§ 712. WHAT LAW GOVERNS. 
712—Interpretation of insurance contract of foreign fraternal society made in Kentucky 
must en by Kentucky law. Security Ben. Ass’n. of Topeka, Kan., v. Reis- 
ing. (Ky. 
712—Member of fraternal beneficiary society is by laws of society valid in state of its or- 
ganization. Ferris v. American Ins. Union. (Mich. 
§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. ————-EXISTING PROVISIONS. 
718—Fraternal benefit corporation’s constitution and laws are binding on insurer and 
insured. Rosenkranz v. Supreme Council, Royal Arcanum. (Mass. ) 
718—Membership certificates entitling holders to benefits stated in beneficial society’s by- 
laws make latter part of contract. Commonwealth ex rel Baldrige v. Ministers Pro- 
tective Society (Pa.) 
§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In _ general. 
719(1)—-Member of fraternal beneficiary society is bound by amendment of laws enacted 
subsequent’ to membership. Amendment of laws of fraternal beneficiary society, not filed 
within 90 days, was operative from date of filing. Ferris v. American Ins. Union. (Mich.) 
§ 720. DELIVERY AND ACCEPTANCE OF CERTIFICATE. 
720—Insurance contract could only be consummated by insured’s acceptance of certificate under 
application stipulating against liability, unless certificate was issued to, and signed by 
applicant. Home Benefit Ass’n. v. Griffin et al (Tex.) ............... ; 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
723—Temporary illness, followed by complete recovery, does not increase risk where death 
occurs long afterwards from i een cause. Padgett v. Sovereign Camp W. O. W. 
(Ala.) 
. Sta atements as to health. 
723(5)—Insured, with unhealed wound from appendicitis operation when certificate was 
delivered, held, as matter of law, not then “‘in good health.”” Padgett v. Sovereign asst 
W. O. W. (Ala.) 
(8). Statements as to ‘occupation. 
723(8)—Benefit association’s mistaken classification of risk, where applicant correctly stated 
occupation in application, held not to entitle it to _— accident certificates for misrepre- 
sentation. Southern Travelers Assn. v. Levy (Tex ‘ 
§ 724. ESTOPPEL OR WAIVER AS TO BERETS OR OBL IGATIONS 
724—Knowledge of insurer’s agent of diseases applicant had suffered held insurer's. Not- 
ae. benefit certificate provision to contrary. Fraternal Aid Union v. Allen. 
(Ark. +s 
(2). Misrepresent: ation, breach of warranty or fraud. 
724(2)—Delivery of fraternal benefit certificate to applicant in bed after appendicitis operation, 
held not to waive warranties making certificate void unless delivered while member is in 
good health. Padgett v. Sovereign Camp W. O. W.' (Ala.) 
724(2)—Fraternal benefit association waives provisions fixing age limit by knowingly accepting 
dues and assessments from person beyond such age. United Brotherhood of Maintenance 
of Way Employees and Railway Shop Laborers v. Murray (Okla.) 
(3). Estoppel of insured. 
Payment of assessments after insurer's offer to rescind or keep certificate in force as 
written held, in effect acceptance of latter offer. Home Benefit Ass’n. v. Griffin et al 


(Tex.) 


§ 725. MODIFICATION AND REFORMATION. 

725—Benefit certificate conforming to application, could not be reformed to conform with 
soliciting agent’s unauthorized promise that certificate would provide for wr regard- 
less of age. Home Benefit Ass’n. v. Griffin et al (Tex.) eet 
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25—In determining whether insured transferred to another plan under insurer’s by-laws, 


inaccuraries in designation of plans in application blank furished by insurer held im- 


pate. Fae eiicckies wv, el, ED ce cacae tee eek bs cde Voademeeies dues 436 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Insurance policy susceptible of two constructions will be construed most favorably to 

aesered; “American Ins. Onton: v. Goweed. “GORE so oS oe eee ae ae awccessecges 419 
726—Court will liberally construe rules and by-laws of fraternal insurance company to carry 

cut manifest intention of parties. American Ins. Union v. Jones (Okla.) ........... 906 
aa certificate must be construed as whole. Home Benefit Ass’n. v. Griffin et al oe 


(Tex.) 
§ 730. “CANCEL LATION, SURRENDER, ABANDONMENT OR RECISSION. 
730—Fraternal benefit corporation’s delivery of check for old age benefit to treasurer of 


subordinate council in member’s lifetime held delivery to his agent, precluding recovery 


by widow on benefit certificate. Rosenkranz v. Supreme Council, Royal Arcanum. (Mass.) 637 
(%). 





730% —Damages for unauthorized cancellation of fraternal benefit certificate are determined 


by deducting necessary premiums from present value, with allowance for interest; it 
will be assumed, in determining damages for unauthorized cancellation of fraternal 


benefit certificate, that face of policy would be due at time of death. American Ins. 
Re Se URS Lles ce nt ees batts Bip sake aa Oe poe Sa Veet reee s 902 


730%—Damages for unauthorized cancellation of fraternal benefit certificate are determined 


(Cc) 


by deducting necessary premiums from present value, with allowance for interest: it 
will be assumed, in determining damages for unauthorized cancellation of fraternal 


benefit certificate, that face of policy would be due at time of death. American Ins. 
Union v. Jones. (Okla.) .. ES Acne OO SE ais cree 906 


DUES AND ASSESSMENTS. 
743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 


743—Interest on premiums paid on cancelled life certificate held recoverable. The Maccabees 


2; See. CEI pe kOe han Pal cere METRO eT ean ees Te KT Uae Ue Seed Uwe a Ona s 430 


(D) FORFEITURE OR SUSPENSION. 


§ 


744 


§ 


744. NATURE AND GROUNDS IN GENERAL. 

Insured’s default does not invalidate fraternal insurance policy unless provision to that 
effect is contained in contract or association’s a and by-laws made sass of 
contract. Sovereign Camp, W. O. W., v. Carrell. (Ala ia 616 
747.' EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 


747—In action on beneficiary certificate, contention that under by-law, delinquent member is 


ipso facto suspended and so remains until reinstated held not sustained. Giffin v. 
Supreme Lodge of Fraternal Beotherhoad: (OG) occ ck cddaiis ds) coe diawew te 160 


747—Privilege of paid up insurance extended to member withd:iwing from Fraternal Benefit 


§ 


748— 


Society, under constitution giving paid-up insurance to suspended members. Noll v. 
Catholic Order of Foresters (Wis.) .............. 231 


748. VIOLATION OF TERMS OR CONDITIONS OF CONTRACT. 
Disappearing person’s failure to comply with law of fraternal a ee rendered 
certificate null and void. Ferris v. American Ins. Union. (Mich. ; 638 


748—On death of member of mutual benefit society before autumn: policy, as required 


748 


s 
:. 


8 


on payment of 50 per cent. disability, policy was not canceled. American Ins. Union v. 
Coward. (Okla.) 


That applicant was performing duties of occupation as superintendent of construction 

for others than employer named in application, held not to invalidate certificate. South- 
OE TR: es TI To ooh baie cals SR CSE Reh Miele Wo bie ON SRe dene lat 1041 
749. NONPAYMENT OF DUES OR ASSESSMENTS. 
as. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

-Default in paying call for future premium did not relieve benefit association from li- 
ame for benefits accruing before suspension. Southern Travelers Assn. v. Levy (Tex.)1041 
755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 


(2). Powers of officers and agents. 


755(2)—Beneficiary held entitled to recover relief benefits, notwithstanding default in 


payment of dues, in view of secretary’s action. Free and Accepted Masons of Texas 
Vis RS EE a oats teramel tne hae aida Mk ta eee RSA ae aie Mle eae INS 28 


(4). Custom and course of dealing. 


755(4)—Beneficiary, paying assessment in mutual though after time prescribed in by-laws 


is entitled benefit policy within time established by custom, to policy benefits. K. of P. 
Lodge N. A. S. A. E. A. A. and Australia, Oklahoma Jurisdiction v. Ewing (Okla.)... 900 


756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 


756(1)—lIncreased assessment provision of certificates held self-executing. National Benev. 


Soc. v. Harris (Ark.) 


SME SE EWS Rd EE aie de S e PASE ES RAE Db eee eee ee Cue. ta Sawa ok 82 

(E) BENEFICIARIES AND BENEFITS. 

§ 767. INSURABLE INTEREST OF BENEFICIARY. 

767—Life insurance contract may be made payable to any one designated by insured, and 
rule applies to mutual aid associations in absence of statute. Creditor has insurable in- 
terest in debtor’s life to extent of indebtedness. Creditor’s right to insurance on debt- 
or’s life includes advances made after he is named beneficiary. American Citizens Labor 
& Protective Inst. of Texas et al v. Wesley (TER) «ooo ccc ccdccee Secccssevcccses 32 
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768. PERSONS WHO MAY BE ane. 





§ 

§ 770. STATUTORY PROVISION 

770—Designation by member of fraternal Sctinahiia if illegitimate daughter living with 
him, and dependent upon him for support, - “Beneficiary”, held legal. Hall v. Grand 
Lodge Knights of Phythias of S. C. eC EI ST ROSES US, OP RRS 913 

770—Statue restricting beneficiaries held ‘nar ticable where order issuing certificate was 
not alleged to be fraternal benefit Society and statement of facts alleged contrary. 
American Citizens Labor & Protective Inst. of Texas v. Wesley (Tex.) .......... 32 

§ 772. DESIGNATION OF BENEFICIARY. 

§ 773. IN GENERAL. 

773—Benefit association may prescribe mode in which members shall designate beneficiaries, 
and regulation thereof must be complied with in all substantial details. Mosaic Templars 
of America v. Ellington (Ala.) ; 156 

773—Provision of insurance contract giving member. right to designate beneficiary ‘should not 
be curtailed or abrogated. Agreement by insured designating Odd Fellows Home as 
beneficiary under benefit certificate though not in manner provided by certificate, held 
sufficient designation of home as beneficiary to prevent reversion of benefits to associa- 
tion. Courts will not require formalities in designating beneficiary, if by-laws of benefit 
association require none. Benefit society need not be notified of designation of bene- 
ficiary, unless its laws so specify. Directory provisions of laws of benefit society need 
not be complied ‘with to effect valid designation of beneficiary. Designation of benefi- 
ciary under benefit certificate will be construed, if possible, to sustain legality. United 
Artisans’ Life Ass’n. v. Odd Fellows Home of Oregon, et al. (Ore.)................ 1105 
775 BY WILL. 

775—Will by insured, naming son sole beneficiary, held effective exercise of power to dispose 
of insurance and made son beneficiary of policy ambiguous on its face and construed 
against insurer. Mosaic Templars of America v. Ellington (Ala.) .................. 156 

§ 779. CHANGE OF BENEFICIARY. 

§ 780. — - RIGHT TO CHANGE IN GENERAL. 

780—Mere custody of policy by beneficiary does not deprive insured of expressly given 
power to change beneficiary. Summers v. Summers. (Ala.) ................00.c00: 332 

§ 782. — RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 

782.—Original beneficiary held not entitled to reimbursement out of policy to extent of assess- 
ments paid under agreement to be retained as sole beneficiary. Original beneficiary can- 
not complain of fraud by which insured effected substitution of beneficiary and secured 
issuance of new policy. Summers v. Summers. (Ala.) ............cccccecccccess 332 

§ 783. — VESTED INTEREST OF BENEFICIARY. 

783—Original beneficiary in policy issued by Brotherhood of Railroad Trainmen acquired no 
vested interest therein. Policy is procured with presumed knowledge of law forbidding 
insured to vest right in beneficiary by contract. Summers v. Summers. (Ala.) ..... 332 


§ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Substitution by officers of insurance order of name of new beneficiary in 
membership certificate on member’s application destroyed ‘original beneficiary’s esi 
American Citizens Labor & Protective Inst. of Texas et al v. Wesley (Tex.) ... 32 


§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 

§ 787. IN GENERAL. 

787—Insurer, not repudiating contract as written, held not estopped from denying recovery 
for claim, not covered, by acceptance of assessments after knowledge of claim. Benefit 
certificate limiting insurer’s liability for disability suffered after 60 but not wholly void, 
if holder was over 60 when issued held effective according to terms, regardless of age. 
Benefit certificate, providing benefits regardless of holders age issued to holder over 60, 
held valid, though denying benefits for permanent disability suffered after 60. Benefit 
certificate limiting right to disability by accidents to insured, attaining 60 years of 
age held not forfeiture clause. Issuance of certificate with knowledge that insured was 
over 60 held not waiver of provision limiting liability for permanent disability suffered 
after 60. Benefit certificate, issued to member over 60, providing for disability benefits 
to “member named herein” limited liability to members disabled before attaining 60 years 
of age. Heme Bonet. Awe, ‘wi Gelme CE a) CIO) onc ccc fac ccwnacdecctatns eas 298 


§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Where insured’s assessments were levied only on deaths in certain class, beneficiary’s 
recovery held governed by number in such class. Fort Worth Mut. Benev. Ass’n. of 
‘TORes. WT CL, ka seer sc eees ewacwes sd hed cael anda bank rattan eas 29 


§ 793. RIGHTS OF BENEFICIARIES TO BENEFITS. 

793—Beneficiary, induced to pay premiums by fraudulent concealment, is entitled to equitable 
lien to extent of premiums paid. Payment of premium by original beneficiary does not, 
— fraud, impress on policy any right to reimbursement. Summers v. Summers. 
CRB adv cent ed ct idn 620d CRCRUED SCC RDRES a CREED eRe ae eae L aE eke 332 

793—Divorced wife cannot claim benefit fund named in certificate issued by fraternal 
beneficiary association. Rightful claimant may successfully contest right of beneficiary 
named in certificate, —_ association does not question right. Modern Brotherhood of 
ae: %: - GE CE, ihc tc bacc 6 Giapeecscnakedacks Conese Mecca a ae semienres 167 

793—Burial expenses of samneel incurred, by creditor under agreement to pay therefor when 
he was made beneficiary of life policy constituted valid charge against insurance money. 
American Citizens Labor & Protective Inst. of Texas v. Wesley (Tex.) ............ 
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(F) ACTIONS FOR BENEFITS. 






$ 803. ae OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 805. —— ee TO COURTS FOR SETTLEMENTS OF DISPUTES. 
1). n general. 
805(1)—By-law did not require aggrieved member to submit claim for sick benefits to ar- 
bitration committee before commencing action. Mortinezi v. Societa Di M. Saccorso 
ee ED ME ED. «aig t,o Sita MERA RIA OR A OS LSS Binls 6» 6 o-oo 0 toed glk ARAL 5 
§ 814. PROCESS AND APPEARANCE. 
814—Beneficiary association maintaining office in Illinois and employing no solicitors in 
state held not “‘doing business” within state authorizing state court jurisdiction. Kasel v. 
Milwaukee Employees Pension Ass’n. (Minn.) ..................00e0eeee cat ace 
§ral5. PLEADING. 
(2). Plea, answer, or affidavit of defense. 
815(2)—Answer of fraternal insurance society, not showing society did not pay commissions 
nor employ agents, held insufficient to bring society within exception to gtatute requiring 
by-laws to be attached to certificate. Security Ben. Ass’n. of Topeka,“Kans., v. Reis- 


BY WMD » (2.0, s)ds: sive: 5 Gn fo sen erin ol nsebene te Biases», Otis ak Ho's Sia anieeaabe in ass AGT e ae 1 


(4). Issues, proof, and variance. 5 é . F 
815(4)—There being no pleading except general issue under _which evidence that insurer, 
after insured’s death, returned premium to beneficiary, evidence was properly excluded. 


Sovercign Cammy, W.' 0. “W., v.- Screws. CAlR.) «inci cc ccccas enna oath akle 
§ 816. EVIDENCE. ‘i 
§ 817. ———— PRESUMPTIONS AND BURDEN OF PROOF. 


817.—Original beneficiary has burden of showing insurer constituted society limiting member- 
ship to one hazardous occupation within exceptions of law precluding vested. interest 
until death of member. Summers v. Summers. (Ala.) .................. wr 
(1). In general. 
817(1)—Fraternal association held not required to introduce evidence, where deceased mem- 
ber’s adminstratrix failed to show to whom death benefit was payable. Saviczki v. Po- 
De EO" Oe ee 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Plaintiff suing on fraternal insurance policy made prima facie case by proof of 
insured’s death, notice to defendant, and introduction of certificate in plaintiff’s possession. 
Sovereign Camp, W. O. W., v. Carrell. (Ala.) g : oor 
819(1)—Evidence held not to show waiver of limitation provision in by-laws, nor justifica- 
tion for delay beyond such period, in bringing, suit of fraternal policy. Smith v. In- 
Gepemment. Grier of Parestete, Ce bocce hs eee cic cdewcevacnverceas 
(2). Matters of avoidance or forfeiture. 
819(2}—-Implied finding that deceased was member in good standing at date of his death 
held supported by some evidence in action on beneficiary certificate. Giffin v. Supreme 
Lodge of Fraternal Brotherhood (Cal.) ............ Hg a enteas 





819(2)—Jury’s finding that insured was in good standing and not attempting burglary when, 


disabled held amply supported by evidence. Brotherhood of Iocomotive Firemen and 
Desinemen vy. Sears TG ow. osc dsalacacds ons Wanita ata nie bia a Sehacuaes oe ata i ae 

819(2)—Policy in fraternal benévolent association held not forfeited at insured’s death, 
where correspondence indicated suspension on subsequent date and insurer accepted 
check after death. Fort Worth Mut. Benev. Ass’n. of Texas v. Akin (Tex.) 

(3).° Estoppel and waiver. 

819(3)—-Evidence held not to show waiver of limitation provision in by-laws, nor justification 
for delay beyond such period, in bringing suit of fraternal policy. Forfeiture is not 
favored, and courts will find waiver upon slight evidence, when equity is in insured’s 
favor. Smith v. Independent Order of Foresters. (Mich.) ... aS 

819(3)—Evidence held to establish custom of mutual benefit society of accepting dues and 
assessments after time of payment prescribed in by-laws; evidence held to establish that 
deceased paid dues and assessments on mutual benefit society policy within time estab- 
lished by custom. K. of P. Lodge N. A. S. A. E. A. A. Australia and Oklahoma Juris- 
I NS? IMIR SA os oan 3G Me Site's 69 RG TIE binie. 6 pocd are Bis we RR er ie EN 

§ 824. CONDUCT IN GENERAL. 

§ 825. ——— QUESTIONS FOR JURY. 

: (1). In general. 

825(1)—Where plaintiff proved prima facie case nonsuit was error. Mortinezi v. Societa 

Di ‘M. Saccorso Neo Sicilia. (R. I.) ............ : KP eve es 
). Avoidance or forfeiture. 

825(2)—Whether risk was increased by appendicitis attack so as to render certificate void, 

held, under evidence, jury question. Padgett v. Sovereign Camp W. O. W. (Ala.) 
@$26(2)—General charge for insurer, sued on benefit certificate for insured’s breach of war- 

ranty because diseased, held properly refused under evidence. Sovereign Camp, W. O. 
W., v. Screws. (Ala.) 

825(2)—Directed verdict for beneficiary, suing on benefit certificate, held proper under evi- 

“*. dgnce, as against contention that insured falsely represented in application that he never 
had certain disease. Fraternal Aid Union v. Allen. (Ark.) ............ 
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